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PREFACE  TO  THE  TENTH  EDITION. 


This  edition  contains  references  to  all  cases  reported  to  Sep- 
tember 1, 1877.  The  decisions  that  have  appeared  since  the  work 
was  in  press  have  been  placed  in  Addenda.  The  whole  work 
has  been  carefully  revised  so  as  to  correspond  with  the  late 
important  decisions.  The  references  have  also  been  carefully 
verified  so  as  to  eliminate  all  errors  that  may  have  crept  in  from 
inadvertence  or  from  mistakes  incident  to  successive  editions. 
InaccTU-acies  in  language  and  conclusions  not  drawn  with  sufficient 
care,  have  been  corrected.  In  fine,  no  pains  have  been  spared  to 
make  the  work  worthy  of  the  approbation  which  the  profession 
bave  thus  far  accorded  to  it.  The  aim  has  been  to  make  a  prac- 
tical, not  a  tbeoretical  work,  to  show  what  is  established,  not  what 
may  be  decided,  to  follow  rather  than  anticipate  decisions,  to  fur- 
nish a  practical  guide  ratber  than  brilliant  theories.  This  plan, 
though  not  as  tempting  as  others  that  might  bave  been  pursued, 
has  stood  the  test  of  trial  and  met  with  approbation. 

In  this  edition,  aU  the  cases  decided  under  the  acts  of  1800 

and  1841  so  far  as  they  are  applicable,  have  been  cited,  and  the 

work  now  contains  references  to  aU  which  are  of  any  value  that 

have  ever  been  decided  in  this  country.     In  this  particular  it  is 

nerior  to  any  formei;  edition.     The  greater  part  of  that  which 

been  added  pertains  not  to  the  practice  in  bankruptcy,  but 
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in  the  State  courts.  A  glance  at  the  topics  indicated  will  at 
once  show  the  fullness  of  the  citations  and  the  value  of  the  ad- 
ditions. 

In  this  edition  the  citations  from  the  Bankrupt  Kegister  are 
all  taken  from  the  octavo  volumes,  and  the  references  are  accord- 
ingly made  to  the  reprint  and  not  to  the  original  quarto  volumes. 
The  Bankrupt  Eegister  has  taken  its  place  among  the  regular  re- 
ports, and  tte  author  has  deemed  it  best  to  refer  to  that  edition 
which  will  hereafter  be  most  frequently  used. 

The  author  takes  the  opportunity  to   return  his  thanks  to 

those  judges,  registers  and  lawyers  who  have  called  his  attention 

to  new  decisions  and  to  defects   or   errors  in  his  work,  and  to 

request  similar  favors  from  the  profession  generally.     Those  who 

examine  only  one  particular  point,  will  from  the  very  nature  of 

the  case  discover  defects,   which  others  taking  a  survey  of  the 

whole  field  would  not  perceive.     It  is  only  by  the  combined 

efforts  of  all  that  a  harmonious  and  symmetrical  system  can  be 

developed. 

ORLANDO  F.  BUMP. 

Baltimore,  September  1,  \S11. 


ABBREVIATIONS  USED  IN  THIS  WORK. 

Abb.  C.  C Abbott's  United  States  Reports. 

A.  L.  J Albany  Law  Journal. 

A.  L.  Reg American  Law  Register. 

A.  L.  Rev American  Law  Review. 

A.  L.  T ..American  Law  Times. 

Ben Benedict's  Reports. 

•  Biss Bissell's  Reports. 

B.  R Bankrupt  Register. 

B.  L.  T   Baltimore  Law  Transcript. 

C.  L.   B Cincinnati  Law  Bulletin. 

C.  L.  K Chicago  Legal  News. 

Cent.  L.  J Central  Law  Journal. 

I.  R.  R Internal  Revenue  Record. 

Lans ■ Lansing  (N.  Y.) 

Leg.  Int Legal  Intelligencer. 

L.  L.  J Louisiana  Law  Journal. 

L.  T.  B Law  Times  Bankrupt  Reports. 

Mich.  L Michigan  Lawyer. 

Mon Montana. 

N.  T.  Sup New  York  Superior  Court  Reports. 

N.  Y.  Snpr New  York  Supreme  Court  Reports. 

Pac.  L.  B Pacific  Law  Reporter. 

Pitts.  L.  J Pittsburgh  Legal  Journal. 

Sween ■  ■  -Sweeny  (N.  Y.) 

-   „  Same  Case. 

•rn-  J     "Western  Jurist. 

■yy   jq-  Weekly  Notes.  i 

-^ool. Woolworth. 


CONTENTS 


CHAPTEE  I. 

PAGE 

Commencement  of  Voluntary  Bankruptct     ...  1 

CHAPTER  II. 

Commencement  of  Involuntary  Bankruptcy  ...  28 

CHAPTER  III. 

Pbooeedings  to  have  Partnership  declared  Bankrupt        .  65 

CHAPTER  IV. 

Powers  of  Registers  and  Mode  of  Revising  their  Proceed- 
ings .......  72 

CHAPTER  V. 
Proof  of  Debts  ......  81 

CHAPTER  VI. 

First  Meeting  .  .  .  .  .  .  .119 

CHAPTER  VII. 

Duties  of  Assignees  and  Mode  of  Removal  .  .         140 

CHAPTER  VIII. 

Exemptions        .  .  .  •  ■  .  .152 


167 


CHAPTER  IX. 
Sales     ..■•••• 

CHAPTER  X. 

Stat  of  Proceedings.     Habeas  Corpus  .  .  .         181 


Vlil  CONTENTS. 

CHAPTER  XI.  PAGB 

Examinations     .......         1*^1 

CHAPTEE  XII. 
Courts  of  Original  Jurisdiction         ....         206 

OHAPTEE  XIII. 
Distribution      .....••        235 

CHAPTER  Xiy. 
Costs      ........        249 

CHAPTER  XV. 
Discharge  .......         267 

CHAPTER  XYI. 

Mode  of  Revising  Proceedings  in  Matters  in  Bankruptcy         288 


BANKRUPT   LAAV    AND   NOTES. 


Constitution      ...  .  .  .        305 


TITLE    XIII. 

SEC.                                                         THE     judiciary.  p^g^g 

563. — Original  jurisdiction            .            .                         ...  312 

566.— Mode  of  trial      .            ...            .            .            .            .  315 

648. — Mode  of  trial  in  circuit  courts        .....  316 

711. — Jurisdiction  exclusive    ......  316 


TITLE  LXI.    CHAPTER  ONE. 

COURTS   OF   BANKRUPTCY,    THEIR   JURISDICTION,    ORGANIZATION 
AND   POWERS. 

4972. — Scope  of  the  jurisdiction  of  courts  of  bankruptcy         .  .  324 

4973. — Authority  of  district  courts  and  judges         .  .  .  340 

4974. — Sessions  of  the  district  courts       .....  341 

4975. — Powers  of  district  courts  to  compel  obedience  .  .  341 

4976. — Powers  of  circuit  judge  during  absence,  sickness,  or  disability 

of  district  judge         ......  341 


CONTENTS.  IX 


«E0.  PAGE 

4977. — Powers  of  the  supreme  court  for  the  DisWct  of  Columbia  .      341 

4978. — Powers  of  the  district  courts  for  the  Territories       .            .  343 

4978ar.-Clerks  of  supreme  courts  to  transmit  papers  to  district  courts  842 

4978&.-Jurisdiction  after  transmission  of  papers             .            .  .      343 
4979. — Jurisdiction  of  actions  between  assignees  and  persons  claiming 

adverse  interest            .....  343 

4980. — Appeals  to  circuit  court          .            .                         .            .  356 

4981.— How  taken             .....  .360 

4982.— How  entered     .....  .361 

4983.— Waiver  of  appeal  .....  .363 

4984. — Appeal  from  decision  rejecting           .            .            .  363 

4985.— Costs           ........  363 

4986. — Power  of  general  superintendence  conferred  on  circuit  court  363 

4987. — Superintendence  by  supreme  courts  of  Territories          .  .      371 
4988. — Power  of  a  district  judge  in  a  district  not  within  any  organized 

circuit  ......  .      371 

4989. — Appeal  and  writ  of  eiTor  to  supreme  court    .  .371 

4990, — Supreme  court  may  prescribe  rules           ....  374 

4991. — What  constitutes  commencement  of  proceedings      .            .  376 

4993. — ^Records  of  bankruptcy  proceedings         .            .  .      376 

4993. — Eegisters  in  bankruptcy          .            •                                     .  378 

4994. — Who  are  eligible     ...                        .  378 

4995.— Qualification     .....  378 

4996. — Restrictions  upon  registers             .            .            .  378 

4997. — Removal  of  registers    ....  379 

4998. — Powers  of  registers            ....  .      379 

4999. — Limitation  upon  power  of  registers  .            .             .  382 

5000. — Registers  to  keep  memorandum  of  proceedings              .  383 

5001. — Registers  to  attend  at  place  directed  by  judge  383 

5003. — Power  to  summon  witnesses         ... 

5003. — Mode  of  taking  evidence 

5004. — Depositions  and  acts  to  be  reduced  to  writing   . 

5005. — Witnesses  must  attend 

5006. — Contempt  before  register  ... 

5007. — Registers  may  act  for  each  other 

5008. — Payment  of  fees  of  registers         ...  ^ 

5009. — Contested  issues  to  be  decided  by  judge 

5010. — Certificate  of  matters  to  be  decided  by  judge 

5011.: — Appeal  from  judge's  decision  upon  question  submitted  387 

5012. — Penalties  against  officers   ....  387 

5013.- Definitions       .....■■  387 


383 
383 
383 
383 
383 
384 
384 
385 
385 


CHAPTER  TWO. 

TOLTTNTABT    B  A  N  K  R  H  P  T  C  T  . 

5014. — ^Petition  and  schedules       ....•■      389 

5015.— Schedule  of  debts        ....  .395 

5010. — Inventory  of  property        .....  396 

5017. — Oath  to  petition  and  schedules           .            .  398 

5018.— Oath  of  allegiance             ...  398 

6019.— Warrant  to  marshal     .....  399 

5030.— Amendment            .            .            .            .            .            .  .400 

CHAPTER  THREE. 

INVOL0NTAET  BANKRUPTCT. 

5031. — Acts  of  bankruptcy  .:....      402 

5023. — Prior  acts  of  bankruptcy         ...  .            446 


X 


CONTBKTS. 


BEO. 

5024. — Proceedings  after  filing  petition    . 

5035. — Service  of  order  to  show  cause 

5026. — Proceedings  on  return  day 

5028.— Warrant 

5029. — Distribution  of  property  of  debtor 

5030. — Schedule  and  inventory 

5031. — Proceedings  when  debtor  is  absent 


PAGE 

446 
452 
455 

470 
470 
471 
471 


CHAPTER  FOUR. 

PBOOKEDrNGS  TO  REALIZE  THE  ESTATE  FOR  CREDITORS, 

5032. — Contents  of  notice  to  creditors 

5033. — Marshal's  return 

5034. — Choice  of  assignee 

5035. — Who  are  disqualified    . 

5036. — Bond  of  assignee  . 

5037. — Assignee  liable  for  contempt 

5038. — Resignation  of  the  trust   . 

5039. — Removal  of  assignee   . 

5040. — ^Effect  of  resignation  or  removal  . 

5041. — ^Filling  vacancies 

5042. — ^Vesting  estate  in  remaining  assignee 

5043. — Former  assignee  to  execute  instruments 

5044. — ^Assignment 

5045. — Exemptions      .... 

5046. — What  property  vests  in  assignee  . 

5047. — Right  of  action  of  assignee    . 

5048. — No  abatement  by  death  or  removal 

5049. — Copy  of  assignment  conclusive  evidence  of  title 

5050. — Books  of  account  .... 

5051. — Debtor  must  execute  instruments 

5052. — Chattel  mortgages  .... 

5053. — Trust  property  .... 

5054. — Notice  of  appointment  of   assignee  and  record  of  assignment 

5055. — Assignee  to  demand  and  receive  all  assigned  estate 

5056. — Notice  prior  to  suit  against  assignee  . 

5057. — Time^of  commencing  suits 

5059. — To  keep  money  and  goods  separate  and  distinct 

5060. — Temporary  investment  of  money 

5061. — Arbitration     .  •  . 

5062. — Assignee  to  sell  property 

5062a.-Continuance  of  the  business   . 

50626. -Mode  of  selling     ..... 

5063. — Sale  of  disputed  property 

5064. — Sale  of  uncollectible  assets 

5065. — Sale  of  perishable  property     . 

5066. — Discharge  of  liens  .... 

5067.— Provable  debts  .... 

5068. — Contingent  debts   ..... 

5069. — Liability  of  bankrupt  as  surety 

5070. — Sureties  for  bankrupt         .... 

5071. — Debts  falling  due  at  stated  periods    . 

5072. — No  other  debts  provable   .... 

5073.— Set-off  .        '     .  .  .  .  . 

5074. — Distinct  liabilities  .... 

5075. — Secured  debts  ..... 

5076.— Taking  proof  of  debts      .... 


CONTENTS. 


XI 


SEC. 

5076«.-Notaries  may  take  proof   .... 

5076&. -Notaries  may  take  depositions  and  acknowledgment! 

5077.— Creditor's  oath       ..... 

5078. — By  whom  oath  may  be  made  . 

5079. — Before  whom  oath  may  be  taken 

6080. — Proof  to  be  sent  to  assignee     . 

5081. — Examination  by  court  into  proof  of  claim 

5082. — Withdrawal  of  papers  .  , 

5083. — Postponement  of  proof     .... 

5084. — Surrender  of  preference  .  .  . 

5085. — Allowance  and  list  of  debts 

5086. — Examination  of  bankrupt 

5086a.-Parties  may  be  witnesses 

5087. — Examination  of- witness 

5088. — Examination  of  bankrupt's  wife 

5089. — Examination  of  imprisoned  or  disabled  bankrupt 

5090. — No  abatement  upon  death  of  debtor 

5091. — Distribution  of  bankrupt's  estate 

5093. — Second  meeting  of  creditors 

5093. — Third  meeting  of  creditors 

5094. — Notice  of  meetings  .... 

5095. — Creditor  may  act  by  attorney 

5096. — Settlement  of  assignee's  account 

5097. — Dividend  not  to  be  disturbed 

5098. — Omission  of  assignee  to  call  meetings 

5099. — Compensation  of  assignee 

5100. — Commissions  ..... 

5101. — Debts  entitled  to  priority 

5103. — Notice  of  dividend  to  each  creditor 

5103. — Settlement  of  bankrupt's  estate  by  trustees    . 

5103a.-Composition  ..... 


PAGE 

639 
680 
630 
637 
639 
639 
641 
644 
645 
646 
650 
650 
658 
658 
661 
663 
663 
663 
663 
665 
666 
667 
668 
669 
669 
669 
673 
674 
680 
683 
686 


CHAPTEK  FIVE. 


PROTECTION  AND   DISCHAKGE   OF   BANKRUPTS. 


5104. — Bankrupt  subject  to  order  of  court 

5105. — Waiver  ef  suit  by  proof 

5106.— Stay  of  suits  .  .  .  . 

5107. — ^Exemption  from  arrest 

5108. — Application  for  discharge 

5109. — Notice  to  creditors 

5110. — Grounds  for  opposing  discharge  . 

5111. — Specifications  of  grounds  of  opposition 

5113. — Assets  equal  to  thirty  per  cent,  required 

5113as.-Not  required  of  invaluntary  bankrupts 

5113. — ^Final  oath  of  bankrupt     . 

5114. — Court  to  grant  discharge 

5115. — Form  of  certificate  of  discharge   . 

5116. — Second  bankruptcy    . 

5117. — Debts  not  released 

5118. — ^Liability  of  other  persons  not  released 

5119. — Effect  of  discharge 

5130. — Application  to  annul  discharge 


.  .697 

.   '  .   '   .     698 

.   700 

706 

.   709 

710 

.   711 

730 

.   786 

736 

.   739 

_ 

739 

J   741 

741 

.   741 

. 

746 

.   748 

77S 

XU  CONTEXTS. 


OHAPTEE  SIX. 

PBOCEBDIKGS   PECULIAR  TO   PAKTKBnSHIPS   AITO    C0EP0RATI0N3. 

SEC.  PAGE 

5121. — Bankruptcy  of  partnerships           .....  776 

5122. — Of  corporations  and  joint  stock  companies    .            .            .  791 

5123. — Authority  of  State  courts  proceeding  against  corporations         .  798 

CHAPTEE  SEVEN. 

FEBS   AND   COSTS. 

=5124.— Fees    .........  800 

5125. — Traveling  and  incidental  expenses      ....  804 

5126.— Marshal's  fees        .......  804 

5127. — Justices  of  the  supreme  court  may  change  tariff  for  fees       .  806 

5127a.-Reductionof  fees  .            ......  807 

5127J.-Returns             .......  807 

CHAPTEE  EIGHT. 

PKOHTBITED   AND   FKAUDTILBNT   TRANSFERS. 

5128. — Preferences  by  insolvent    ......  810 

5129. — Transfers  of  property  to  defeat  the  act          .            .             .  843 

5130. — Presumptive  evidence  of  fraud      .....  852 

5130a.-Limitations  in  involuntaiy  bankruptcy          .            .            .  853 

.5181. — Fraudulent  agreements    '"......  853 

5182. — ^Penalties  against  fraudulent  bankrupts         .            .             .  854 


Notes  to  the  Eules       ......  859 

Notes  to  Forms         ......  865 

Addenda  .....  .  867 

General  Orders  in  Bankruptcy   ....  875 

Forms  in  Bankruptcy  ....  .  899 

General  Index     .    '       ....  969 


THIS    TABLE 


CONTAINS  A  LIST  OF   THE  BANKRUPT   LAWS   SHOWING  THE  TIME   OF 

REPEAL  AND   THE  PART  OF  THE  REVISED   STATUTES  WHERE 

AN  ANALOGOUS  PROVISION  MAY    NOW  BE  FOUND. 


Original  Statutk. 

Repealed. 

Revised  Statutes. 

Ap 

Date. 
ril4. 

CI 

800  1 

1.  Sec.  VoI.Page 

9   1   2  19 

.   2   ..   21 

.   3  ..   22 

4  .  .   . . 

Date.     Ch.  Sec.  VoI.Page 
Dec.  19,  1803   6   1   2  248 

5021,  6023. 
5021,  5023. 
5024,  5026,  5026. 
5024. 

.   5   ..   23 
6  ..   .  . 

5028. 

5027,  5032,  5034,  5044, 

1      ..      .. 

5076,  0096. 

8   .  .   .  . 

5039,  6043. 

.   9   ..   24 

.   10   ..   .. 

.   11   ..   .. 

12  .. 

,, ,            

6048. 
5044. 

5044,  5054. 
6066. 

.   13   ..   25 
.  14  . .   . . 

6046,  5047. 
5006,  5087. 

.  15  . .   . . 

5006. 

.  16  ..  26 

.  11     ..      .. 
18  . .   . 

6081. 
504'6. 
5044,  5045,  6086,  6&89. 

.  19  ..  27 
20 

5046. 

.   21   . .   . . 

5104. 

.   22   . .   . . 

5107. 

.   23'..   28 
24  . .   . 

5086,  5132. 
6088. 

25  . . 

5006. 

26 

27 

5044. 

.   28   ..   .. 

.  29  ..  29 

30  . . 

;  

5128. 

6092,  6099,  5102. 

5093. 

.  31  ..  30 
32 

5091. 
5068. 

33   ... 

5104. 

34   ... 

6045,  5118.  5119,  6120. 

.  35  ..  31 
36  . . 



6045. 
5110,  6113. 

37 

6110. 

.   38   ..   32 
.  39 

-. 

5107. 
5067;  6068. 

40  . 

41 

.  42  ..   33 
43   . 

6073. 
5061. 

44   ... 

6046,  5062. 

45 

5090. 

46 

6124. 

.  47  . .   . . 

5124. 

48  ..   .. 

.  49  ..  34 
50 

6066. 
5044. 

.   61   ..   .. 

4992. 

.  62  ..   .. 

5086. 

XIV 


TABLE  OP  BANKRUPT  I/AWS. 


Obiginal  Stattte. 


Befeales. 


Betised  Statutes. 


Date. 


Ch.    Sec.    Vol.Page 


Aug.  19, 1841       9 


March  2,  U61  1T6 


Date. 


Ch.    Sec.    Vol.  Page 


April  4,  1800     19 


54 
66 
66 
67 
68 
69 
60 
61 
62 
63 
64 
1 

2 
3 


8 
9 
10 
11 
12 
13 
14 
16 
16 
17 
1 


6 

7 

8 

9 

10 

11 

12 
13 
14 


2  34 


Dec.  19,  1803   6   1   2  248 


86 


36 


5  440 


442 


Maroli  3, 1843  82   1   5  614 


443 


444 


446 


446 


..  447 


..  448 


..  449 

..  617 


June  22, 1874  Revised  Statutes 


2  ..618 

3  

4  ..  619 


520; 


14 


521 


..  522 


5045.  • 

5069. 

5049. 
6116. 
4984. 
6062. 
5107. 

5101. 
5075. 

0.  p. 

5014,  6016,  6016,  6017, 
5021,6023,5026,5117. 
5075,  6128,5129. 
5039,  6044,  6045,  6046, 

6047,  6048. 
5086,  6108,  5109,  5110, 

6111,  5114,5118,5119, 

6120. 
4993,  6067,  6068,  6069, 

5070,6071,  6073,6076, 

5078,5081,  5091,6101, 

5106.  - 
4972,  4973,  4975,  4986, 

4990,  6063. 
3003,  6014,  5019,  5021, 

5076,  5392. 
4979,  6057. 
5036,  5059,  5062. 
5092,  6097. 
5061,  5066. 
5116. 

4992,  6124. 
5121. 
5049. 

4977,  4978. 
0.  P. 

4972,  4973,  4974,  4976, 

5063. 
4979,  4986,  6057. 

4993,  4994,  4996. 
4996,  4998,  4999,  6000, 

5007.  6008,  6009. 
4993,  4997,  6001,  5002, 

5004,  6126. 
6010,  6011. 
5008,  6006,  5392. 
i980,  4981,  4982,  4983. 
4989. 
4990. 
5014,  5015,  6016,  6017, 

5018,  6019,  6033. 
6033. 

5034,  5036. 
5044,  6046,  6046,  5047, 

6048,  5049,5050,5051, 

5062,  5063,5054,5056, 

S066. 


TABLE  OP  BANKRUPT  LAWS. 


XV 


Okigisal  Statote. 

Kbpealkd. 

Revised  Statutes. 

Dale.     Ch. 

Sec. 

Vol.Pago 

Date. 

jaarch^,  186Y  176 

15 
16 

14  624 

June  22, 1874  Revi8ed  Statutes 

5066,  6068,  5062. 
5047,  5048,  6049. 



17 





5069,  5060,  5061,  5094, 
6099. 



18 

..  525 

6035,  6037,  5038,  5039, 
6040,  6041,6042,6043. 

19 

6067,  6068,  6069.  6070, 
6071,  6072. 



20 

..  526 



5073,  6075. 

, 

21 



5074,  6105,  5106. 



22 

..  627 



5076,  5077,  6078,  6079, 
5080,  508i; 

, 

23 

..  628 

5083,  5084,  6085. 



24 
25 



4984,  4985,  6082. 
5068,  5066. 

26 

..  529 



5020,  5086,  6087,  6088, 
5089,  5104,  5107. 

27 





6091,  5092,  6101,  5102. 

28 

..  530 



5064,  5093,  6096,  6097, 
5098,  5100,  5101. 

....      ...   ... 

29 

..  531 

5108,  5109,  5110. 



30 

..  632 

5116. 

,  , 

31 



•  •■■    ••■• 

5111. 

32 





5114,  5115. 

33 

..  533 

5112,5117,5118. 

, 

34 



5119,  6120. 



35 
36 

..  534 

5128,  5129,  5130. 
5121. 



37 

..  635 

5122. 

^ 

38 



4991,  4992,  5003. 

^ ^   . 

39 

..  536 

5021,  5023. 

^ 

40 



5024,  5026. 



41. 

..  537 



6026,  6027. 



42 





6026,  6028,  6029,  5030, 
.  5031. 



43 

..  538 



5103. 

44 
45 
46 

..  539 



5132. 
5012. 
5419. 



47 

'.'.   540 

WW   .!!!      WWW.   !!.! 

5124,  5126,5127. 

48 

5013. 

49 

..  541 

4977,  4978,  4988. 

.  .  .  '.    

60 

0.  P. 

July  27,  1868  258 

1 

16  227 

,,      ,, 

5112. 

•■••  • 

2 

..  228 

5021,  5030,  6047,  6076, 
5124,5132. 

,  ,  ,  ,     

S 

... 

....   .... 

6004,  6076. 

June  30,  1870  177 

1 

16  173 

4978,  4987. 



2 

..  174 

,,, 

4976. 

July  14,  1870  262 

1 

2 

16  276 



5112. 
5021. 

June'  8,  1872  339 

1 

17  334 



6045. 

340 

1 

17  334 

■  ■  •  ■ ....  ■  • 

4979,  4986. 

Feb.  13,  1873  135 

1 

17  436 

5123. 

March  3,  1873  235 

1 

17  577 



504.'). 

INDEX  TO  CASES  CITED. 


A.  B.,  134,  480. 

Abbe,  Warren  C,  T80. 

Abrahams,  Aaron,  17,  390. 

Adams,  James  M.,  120,  474. 

Adams,  Julius  L.,  192,  196,  375,  390, 

651,  652. 
Adams,  R.  A.,  717. 
Adams  v.  Boston,  Hartford  &  Erie  R. 

R.  Co.,  1,  2,  369,  888,  792,  799. 
Adams  v.  Meyers,  495,  497. 
.Adams  v.  Storey,  307. 
Adams  et  al.  v.  Waite,  376. 
Adler  Brothers,  365. 
Ahl  et  al.  v.  Thorner,  817,  838. 
Aiken  v.  Edrington,  493. 
Akin  V.  Oakey,  784. 
Alabama  &  Chattanooga  R.  R.  Co.,  7, 

41,  42,  388,  393,  394,  432,  668. 
Alabama  &  Chattanooga  R.  R.  Co.  t. 

Jones,  41,  296,  29T,  298,  340,  349, 

365,  369,  370,  425,  447,  453,  793. 
Alabama  &  Florida  B.  R.  Co.  618. 
Alcott  V.  Avery,  758. 
Alden,  H.  B.,  565. 
Alden  v.  Boston,  Hartford  &  Erie  R.  R. 

Co.,  215,  320. 
Alderdice  v.  State  Bank,  832,  836. 
Alexander,  Alex.,  138,  235,  258,  260, 

261,  264,  486,  664,  801,  803,  805, 

806. 
Alexander,  John,  110,  222,  227,  289, 

291,  293,  294,  295,  296,  298,  343, 

344,  357,  361,  364,  366. 
Alexander,  W.  B.,  28,  29,  30, 400,  439, 

440,  442,  443. 
Alexander  v.  Gibson,  307. 
Alexander  v.  McCuUough,  552. 
Allen,  Abner  H.,  487,  548,  604,  618. 
Allen,  Horatio  N.,  698. 
Allen  V.  Binswanger,  344. 
Allen  V.  Ferguson,  762,  763. 
Allen  V.  Massey  et  al.  505,  534,  536. 
Allen  T.  Montgomery,  533,  534. 
Allen  V.  Soldiers'  Business  Messenger 

&  Dispatch  Co.,  113,  700,  794. 
Allen  V.  Ward,  113,  700. 
Allen  V.  Whittemore,  500. 
Ailing  V.  Bgan,  755. 
Alsabrook  v.  Cates,  534. 
B 


Alsberg,  Martin,  870. 

Alston  V.  Robinett,  287,  774. 

Alston  V.  Wingfleld,  705. 

Altenheim,  Eliza,  123,  475. 

Alter  V.  Nelson,  755. 

Amblard  v.  Heard,  347. 

American  Glass  Ins.  Co.  587. 

American  Waterproof  Cloth  Co.  684. 

Ames  V.  Gilman,  144,  547. 

Amoskeag  Manuf.  Co.  t.  Barnes,  745. 

Amsinck  v.  Bean,  504,  505,  533,  785. 

Amsterdam  Fire  Ins.  Co.  417. 

Ancker  v.  Levy,  785,  825. 

Anderson,  602. 

Anderson.  George  W.,  212,  317,  339, 
488,  741. 

Anderson  v.  Miller,  493,  565. 

Anderson  v.  Strassberger,  841. 

Andrews  v.  Dole,  561. 

Andrews  v.  Graves,  845,  846,  851. 

Andrews  v.  Jones,  678. 

Angell,  Fred'k  E.,  434. 

Angler,  603. 

Ankrim,  732. 

Anon,  9,  11,  14,  19,  25,  27,  34,  121, 
133,  159,  175,  2i9,  258,  269,  390, 
391,  395,  397,  400,  421,  432,  4.36, 
474,  487,  618,  528,  548,  619,  641, 
675,  680,  691,  711,  734,  735,  750, 
801,  805,  fe06,  812,  836,  846,  860, 
863,  865. 

Anshutz  V.  Fitzsimmons,  784. 

Ansonia  B.  &  C.  Co.  v.  Babbitt,  320, 
329,  629,  641,  699. 

Ansonia  B.  &  C.  Co.  v.  Pratt,  867. 

Ansonia  Brass  Co.  v.  New  Lamp  Chim- 
ney Co.,  3,113,  700,  793,  794. 

Antrim  v.  Kelly,  538. 

Apperson  v.  Stuart,  762,  764. 

Appling  v.  Bailey,  543. 

Appold,  B.  F.,  154,  249,  523,  524,  593, 
595,  673,  801. 

Archenbvaun,  Wm.,  474,  703,  714,  725, 
727,  -750. 

Archenbrown,  512. 

Archer  v,  Duval,  558,  559. 

Arledge,  G.  H.,  846. 

Armstrong  v.  Rickey  Bros.,  611,  612, 
613,  828. 


xvin 


INDEX  TO  OASES  CITED. 


Arnold,  Noah  S.,  100,  445,  811,  829. 
Arnold  v.  Leonard,  169,  564,  567. 
Arnold  V.  Maynard,  412,420,  81T. 
Ashby  V.  Steere,  412,  821,  822,  825. 
Ashley  v.  Robinson,  14,  897,  534,  540, 

719,  774. 
Askew,  D.  E.,  156,  526,  849. 
Aspinwall,  284,  659,  721,  723,  788. 
Aspinwall,  James  S.,  107,  202,  863. 
Asten,  B.  C,  693. 
Atkins  V.  Spear,  839. 
Atkinson,  R.,  217,  228,  .326,  327,  341. 
Atkinson  T.  Farmers'  Bank,   412,  812, 

821,  825. 
Atkinson  v.  Fortinberry,  768. 
Atkinson  v.  Kellogg,  789. 
Atkinson  v.  Purdy,  224,  823,  826. 
Atlantic  &  G.  C.  R.  R.  Co.,  2g. 
Augenstein,  Moritz,  775. 
Augsbury  v.  Crossman,  867. 
Augustine  v.  McFarland,  619. 
Austin  V.  Crawford,  743,  744. 
Austin  V.  Markhara,  771,  853. 
Austin  V.  O'Reilly,  593. 
Avery  v,  Hackley,  840. 
Avery  v.  Ryerson,  868. 
Ayer  v.  Brastow,  783. 
Ayers,  C.  B.,  149. 


Babbitt  v.  Burgess,  345,  351,  353,  359, 

489,  782.  852. 
Babbitt  V.  Walbrun  &  Co.,  225,  289, 

346,  446,  844,  845,  850,  851,  852. 
Babcock,  Sam'l  H.,  603,  672. 
Bach  v.  Cohn,  764. 
Bachman,  797,  798. 
Bachman  v.  Packard,  227,  344. 
Badenheim,  H.  &  Co.,  517. 
Badger  v.  Story,  534,  566. 
Baer,  Anthony,  156,  525. 
Bailey,  John,  718,  724. 
Bailey,  John  W.,  630. 
Bailey,  Tatnall,  6,  394. 
Bailey  v.  Loeb,  593,  593,  595. 
Bailey  v.  Moore,  752. 
Bailey  v.  Nichols  et  al.,  582. 
Bailey  v.  Pond,  690,  691. 
Bailey  v.  Smith,  550. 
Bailev  v.  Whitefleld,  365. 
Bailey  v.  Wier,  558,  561. 
Bairlie,  603. 
Baker,  Jerome  E.,  827. 
Baker  y.  Vasse,  752. 
Baker  v.  Vining,  565,  566. 
Bakewell,  685. 
Balch,  John  T.,  456. 
Baldwin,  Theodore  E.,  642. 
Baldwin  v.  Raplee,  291,  861. 


Baldwin  v.  Rosseau,  409,  424,  430. 

Baldwin  v.  Wilder,  425,  426. 

Ballard  &  Parsons,  431. 

Ballantine  v,  Haighf,  307. 

Ballin  v.  Ferst,  395,  510,511,  548,788. 

Ballou,  L.  S.,  228,  336,  344. 

Ballou  V.  Minard,  826. 

Baltimore  County  Dairy  Ass'n,  794. 

Bangs  V.  Strong,  770. 

Bank  v.  Cooper,  294,  296,  302,   348, 

349,  366,  871,  372. 
Bank  of  Commerce  v.  Russell,  498,  554. 
Bank  of  Madison,  338,  497,  498. 
Bank  of  North  Carolina,  573,  681. 
Bank  of  Pittsburgh   v.    Brady's   Bend 

Iron  Co.,  45,  428,  431,  452. 
Bank  v.  Franciscus,  758. 
Bank  v.  Onion,  772. 
Bank  v.  Overstreet,  508. 
Banks,  Mark,  605,616,715,725,726,727. 
Banks  v.'  Ogden,  492,  561. 
Banning  v.  Bleakley,  744. 
Barber  v.  Rogers,  309. 
Barber  v.  Terrell,  535. 
Barclay  v.  Carson,  146,  543,  552,  598. 
Barker  v.  Smith,  505. 
Barman,  Abram,  822. 
Barnard  v.  N.  &  W.  R.  R.  Co.,  616,617. 
Barnett  v.  Hightower,  52,  434,  443. 
Barnes'  Appeal,  593. 
Barnes,  Brother  &  Herron,  650,  673, 

861. 
Barnes,  H.  F,  85,  11.5,  116,  639,  667. 
Barnes  v.  Billington,  407,  415,  613. 
Barnes  v.  Moore,  750,  774. 
Barnes  v.  Rettew,  312,  355,  847. 
Barnes  v.  U.  S.,  583,  584. 
Barnett,  487. 
Barnett  v.  Pool,  490. 
Barney  v.  Patterson,  377. 
Barnwell  v.  Jones,  782,  888,  846. 
Barrett,  183. 
Barrett,  Joseph,  85,  116,  480,  481,482, 

637,  667,  710. 
Barron  v.  Benedict,  762. 
Barron  v.  Morris,  291,  361,  536,  616, 

822. 
Barron  v.  Newberry,  177,  488,  626. 
Barrow,  R.  H.  (re  Loeb,  Simon  &  Co., 

re  Winter),  171,  211,  316,  618. 
Barstow  v.  Adams,  146,  312,  543,  552. 
Barstow  v.  Hansen,  766. 
Barstow  V.  Peckham,  222,223,333,336. 
Bartenbach,  George  A.,  573,  604. 
Bartholomew  v.   West,  159,  519,  527 

531. 
Bartholow  v.  Bean,  836,  839. 
Bartlett  v.  Peck,  763. 
Bartlett  v.  Russell,  867,  869. 


INDEX  TO  CASES  CITED. 


XIX 


Bartusch,  94,  126,  476,  645,  646. 

Bashford,  Henry  W.,  713. 

Bass  V.  Miles,  520. 

Batchelder,  0.  W.,  420,  722.  727,  728, 

821,  835. 
Batchelder  v.  Low,  287,  774. 
Batchelder  v.  Putnam,  516. 
Bates  V.  Tappan,  214,  514,  760. 
Bates  V.  West   752 
Baum,  Adolph,  192,  275,  276,  651,  731, 

861. 
Baum  V.  Stern,  214,  321,  822. 
Beach  V.  Miller,  711,  749,  762. 
Beacon  v.  Howard,  545. 
Beal,  Joseph  H.,  14,  897,492,  716. 
Beall  V.  Harrell,  541. 
Beals  V.  Quinn,  812,  831. 
Bean,  Levi,  639. 
Bean  v.  Biookmire  &  Rankin,  226,  348, 

445,  504,  505,  815,  844. 
Bean  v.  Laflin,  839. 
Bear  v.  Steinberg,  502. 
Beardsley,  Alfred.  14,  398,  714,715,733. 
Beardsley  v.  Hall,  28  r,  774. 
Beattie  v.  Gardner  et  al.,  218,  818,  825, 

827,  838. 
Beatty,  R.  \Y.,etal.,  715. 
Bechet,  Alphonse,  695. 
Beck  V.  Parker,  310,  541,  846. 
Beckerford,  155,  524,  530. 
Beckler  v.  Hamljrecht,  699. 
Beebe  v.  Pyle,  695. 
Beecher  r.  Binninger,  350,  355. 
Beecher  v.  Stevens,  869. 
Beekmin  v.  Wilson,  774. 
Beers  (John)  et  al ,  782. 
Beers  et  al.  v.  Place  &  Co.  et  al.,  225, 

348,  514. 
Belcher,  W.  K.,  6,  394. 
Belden,  Francis  C,  720. 
Belden,  W.,  184,  706. 
Belden  v.  Edwards,  377. 
Belden  &  Hooker,  103,  192,  276,  640, 

651,  659.  781. 
Belis  &  Mulligan,  202,  281,  283,  659, 

661,  725,  728,  733. 
Bell  V.  Leggett,  853,  854. 
Bellamy,  John,  137,  193,  263,  268,  269, 

270,  271,  272,  277,  380,  556,  653, 

668,  710,  711,  731,  739,  740,  865, 

866. 
Bellamy  v.  Woodson,  758,  759. 
Bellows  &  Peck,  211,  319,   322,  380, 

331,  508,  514. 
Benham,  A.,  58,  456. 
Benjamin  v.  Graham,  354. 
Benjamin  v.  Hart,  860. 
Benjamin  v.  Prieur,  618. 
Bennet,  19,  391,  487. 


Bennett,  14,  157,  397,  527. 
Bennett,  James,  51. 
Bennett,  J.  S.  K.,  616,617. 
Bennett  et  al.,  14,  778. 
Bennett  v.  Alexander,  748. 
Bennett  v.  Bartlett,  752. 
Bennett  v.  Everett,  763,  764,  766. 
Bennett  v.  Goldthwait,  115,  699. 
Bentley  v.  Wells,  212,   626,  823,   849, 

850. 
Benton,  A.  &.Bro.,  415. 
Bergeron,  John  B.,  30,  438,  464. 
Bevghaus  v.  Alter,  377. 
Bernstein,  H.,  217,  218,  228,  229,  329, 

330,612. 
Berrian  (J.  M.)  et  al,  246,  789,  790. 
Berry  v.  GUlis,  507,  543,  546. 
Berthelon  v.  Betts,  310,  487. 
Betts,  336,  520,  624. 
Betts  V.  Bagley,  307. 
Biddle's  Appeal,  214,  322. 
Bidwell,  780. 

Biesenthal,  Solomon,  848. 
Bigelow  (Edw.)  et  ai,, 101, 102,177,245, 

578,  605,  624,  633,  634,  678,  782. 
Bill  V.  Beckwith  et  al,  179,  221,  22  t, 

293,297,335,336,337,364,368,570, 

841,  842. 
Bingham  v.  Frost,  445,  647,  835. 
Bingham  v.  Richmond,  445,  647,  832. 
Binninger  (Abm.)  et  al,  41,  206,  296, 

300,366,  367,  368,432,  666. 
Binninger  &  Clark,  136,  482. 
Binns,  Leonidas,  449 
Binswanger,  379,  380. 
Birch  V.  Tillotson,  544,  546. 
Bird  V.  Hempstead,  548. 
Bishop  V.  Loewen,  308,  708. 
Bissell  V.  Couchane,  744. 
Bissell  V.  Post,  315. 
Bivens  v.  Newcomb,  770. 
Black  v.  Blazo,  774. 
Black  V.  McClelland,  317,  584. 
Black  &  Secor,  37,  219,  405,  412,  415, 

418,433,614,811,826,838. 
Blackburn  v.  Stannard,  43,  448. 
Blackman  Bros.,  243,  679. 
Bfackwell  v.  Claywell,  565. 
Blair  v.  Allen,  290,  359,  839. 
Blaisdell  (A.)  et  al,  269,  483,  711. 
Blasdel  v.  Fowle,  853. 
Blake,  Alex'r,  196,  658. 
Blake  v.  Alabama  &  Chattanooga  R.  R. 

Co.,  849. 
Blake  v.  Bigelow,  613,  755. 
Blanchard  v.  Russell,  307. 
Blandin,  B.  G.,  363,  578. 
Blane  v.  Banks,  762. 
Bledsoe,  620. 


XX 


INDEX  TO  CASES  CITED. 


Blight,  Peter,  681. 

Blight  V.  Ashley,  563. 

Blin  V.  Pierce,  493,  4H8,  544. 

Bliss,  E.  G.,  131, 134,  479,  480. 

Blodgeit  &  Sandford,  148,149,159,483, 

484,  526. 
Bloss,  C.  E.,  28,  43,44,45,101,102,229, 

230,  231',  447,  449,  573,  635. 
Blue  Ridge  R.  R.  Co.,  176,  620,  621. 
Blum  V.  Ellis,  627,761. 
Blum  V.  Ricks,  750. 
Blythe  v.  Johns,  877. 
B.  &  M.  Ins.  Co.  V.  Davenport,867,868. 
Boas  V.  Hetzel,  770. 
Bodenheim  &  Adler,  267,  710. 
Bogert  &  Evans,  95,  380,  640. 
Bogert  &  Ockley,  133,  480. 
Bolander  et  al.  v.  Gentry,  507. 
Bolton,  H.  C,  124,  476. 
Bond,  A.  F.,  655. 
Bond  T.  Baldwin,  487. 
Bond  T.  Gardner,  762. 
Bonesteel,  J.   N.,  204,  222,  223,  386, 

344,  368,  657. 
Bonnett,  James,  415,  457. 
Book,  Samuel,  1,  275,  389,392,  730,742. 
Booker  v.  Adkins,  704,  706. 
Bnone  v.  Hall,  232,  888,  534,  535. 
Boone  v.  Revis,  322,  760. 
Boone  v.  Stone,  544,  545. 
Booth,  John  K.,  673. 
Booth  V.  Clark,  170,  491,  565. 
Booth  V.  Meyer,  780. 
Booth  V.  Neely,  819.  838. 
Booth  ,.  Storrs,746. 
Bofflthroyd  &Gibbs,  159,  520.  526,  530, 
849. 

Borden  v.  Geary,  283,  738. 

Borland  v.  Phillips,  850. 

Borst,  John  B.,  284,  738. 

Bosler  v.  Kuhn,  753. 

Bostick  V.  Jordan,  603. 

Boston,  Hartford  &  Erie  R.  R.  Co.,  51, 
61,371,406,457,465,481,  860. 

Bostwi.  k  V.  Dodge,  V72. 

Bosworth  V.  Pomeroy,  517. 

Bbtta  V.  Pation,  560,  761. 

Bouie  T.  Puckett,  745. 

Bound,  725. 

Boutelle,  274,  730,  866. 

Bowery  National  Bank,  848. 

Bowery  Savings  Bank  V.  Clinton,  748. 

Bowie,   T.  F.,  177,  212,  217,  228,  229, 
230,327,  330,  831,  346,  622,  626. 

Bowman  &  Harding,  214,  514,  615,  760. 

Bowne  &  Ten  Eyck,  593,  694. 

Boyd,  Hamilton,  869. 

Bojd,  W.,  501. 

Boyd  V.  Parker,  849,  858. 


Boyd  V.  Vanderkamp,  584,  747. 

Boylan,  J.  A.,  68,  779,  790. 

Boyst,  707. 

Bracken  v.  Johnso'n,  516. 

Bradford  v.  Rice,  82,  583,  767. 

Bradley,  245,  781. 

Bradley  v.  Farwell,  815. 

Bradley  v.  Frost,  516. 

Bradley  v.  Healey,  334. 

Bradley  v.  Hunter,  658,  735. 

Bradshaw  t.  Klein,  225,  347,  603,  533, 

534. 
Brady  v.  Otis,  557. 
Bragg,  Maynard,  204,  654,  734. 
Braley  v.  Boomer,  513. 
Branch  Bank  v.  Boykin,  762. 
Brand,  100,  102,   li'4,  105,   508,   605, 

633,  635,  636,  679. 
Brandon  Manuf.  Co.  v.  Frazer,  699. 
Brandt,  Ernst,  602. 
Brandt,   George,   191,    193,   201,   278, 

381,  651,  653,  657. 
Bratton  v.  Anderson,  703; 
Bray,  79,  386. 

Breck  &  Schermerhorn,  384,  385,  595. 
Breit  v.  Osner,  765. 
Breneman,  Henry,  306,  412,  420,  422. 
Brent,  284,  723,  738. 
BreretOD  v.  Hull,  715,  722. 
Brett  V.  Carter,  536,  617,  822. 
Bridges  v.  Armour,  756. 
Bridgman,  S.  D.,  101,  624,  634,  681. 
Brigg.s,  Dexter  M.,  46,  451,  860 
Briggs  V.  Stephens,  102,  318,  333,  635. 
Brigham  v.  Claflin,  233,  339. 
Brightman,  Wm.  C,  709. 
Brinkman,  Henry,  177,  619,  621. 
Biisco,  475,  731. 
Bristol  V.  Sandford,  504,  663. 
Britton  v.  Payen  &  Brennan,  818,  826. 
Broidhead,  James,  729. 
Broadnax  v.  Bradford,  742,  743. 
Brook  V.  Hoppock,  60,  407,  461,  462. 
Brock  V.   Terrell,   211,  316,  319,  505, 

594,  604,  817,  885,  842,  843. 
Brockwav,  W.  E.,  728. 
Broich,  Hugo,  28,  30,  438,  439,  573, 

602. 
Bromley  &  Co.,  192, 193,  197,  203,  447, 

6.J3,  654,  655,  606,  698,  702. 
Bromley  v.  Goodrich,  389,  508. 
Bpomley  v.  Smith  et  al.,  337,  501,  619. 
Brooke  v.  McCracki-n,  346,  837,  838. 
Brooke  v.  Scoggins,  494,  813,  816,  832, 

838. 
Brookmire  v.  Bean,  580. 
Brooks,  203,  855. 
Brooks,  S   W.,  607. 
Brooks  V.  D'Orville,  542. 


INDEX  TO  CASES  CITED. 


XXI 


Brooks  V.  Harris,  550. 

Broome,  James  E.,  535,  539,  846. 

Brown,  George,  14,  398,  718. 

Brown,  James  B.,    158,  161,  519,  523, 

527. 
Brown,  John,  39,  436,  437. 
Brown,  Orrin,  606. 
Brown,  Stephen,  82,  243,  583,  679. 
Brown  v.  Branch  Bank,  758. 
Brown  v.  Broach,  742,  743,  769. 
Brown  v.  Collier,  764. 
Brown  V.  Cumminp,  598. 
Brown  v.  Farmers'  Bank,  601. 
Brown  V.  Gibbons,  626,  627. 
Brown  v.  Patrick,  550. 
Brown  v.  Rebb,  750. 
Browrie  v.  Insurance  Co.,  547. 
Bruce,  Cosmore  G.,  575,  590,  643. 
Bruner  v.  Sherley,  604. 
Brunqnest,  Wm.,  608. 
Bryan,  G.,  607. 
Bryan  v.  Whitsett,  566. 
Buchanan,   William,   48,   49,  50,  456, 

467,  469. 
Buchanan  y.  Smith,  213,  2i9,  317,  827, 

830,  833,  836,  838. 
Buckhause  &  Gough,  782. 
Buckingham  v.  McLean,  211,  234,  317, 

319,  326,  329,  338,  350,  353,  374, 

412,  487,  503,  818,  828. 
Bucknam  v.  Goss,  838,  840. 
Buckner  &  Company,  788. 
Buckner  v.  Calcote,  699,  783,  784, 788. 
Buckner  v.  Jewell,  337,  673. 
Buckner  v.  Street,  580. 
Bucyrus  Machine  Co.,  245,  781. 
Bugbee,  Oliver,  573,  574,  579. 
Buler,  Francis  J.,  465. 
•Bullock,  Benj.,  439. 
BuUymore  v.  Cooper,  519. 
Bunster,  H.  B.,  268,  284,  710. 
Burbank  v.  Bigelow,  234,  314,  339,  344. 
Burch,  Thomas  F.,  53,  439. 
Burdick  v.  Jackson,  499,  821. 
Burgess,  Joseph  H.,  721,722,  728,  734. 
Burk,  J.,  280,  714,  720,  730,  734,  866. 
Burk  T.  Winters,  552. 
Burke,  Peter  N.,  168,569. 
Burkholder  v.  Stump,  847,  848. 
Burnell  Bros.,  862. 
Burnett,  506. 

Burnhisel  v.  Firman,  823,  840. 
Burns,    S.    &   M.,   217,   218,  228,  320, 

823,  827,  610. 
Bums  V.  Harris,  159,  527. 
Burnside  v.  Brigman,  750. 
Burpee  v.   National  Bank,   352,   814, 

826,  830. 
Burpee  v.  Sparhawk,  750. 


Burr  V.  Hopkins,  99,  648,  649. 

Burrus  v.  Wilkinson,  752. 

Burt,  422,  425. 

Burt  (Edw.)  et  al,  580,  605. 

Burton  v.  Lockert,  490. 

Buse,  607. 

Bush,  L.,  51,  62,  467,  464,  465. 

Bush's  Appeal,  213,  318. 

Bush  V.  Cooper,  752,  762. 

Bush  V.  Crawford,  576. 

Bush  V.  Lester,  520,  524. 

Bushey,  M.  N.,  238,  239,  272,  660,  740.* 

Butcher  v.  Forman,  591. 

Butler,  99,  815,  845. 

Butler,  H.  L.,  593,  595. 

Butler  V.  Merchants'  Ins,  Co.,  501,  502. 

Butler  V.  Morgan,  211,  319,  760. 

Butterfleld,  D.  C,  38,  39,  435,  783. 

Butterfield  &  Burr,  II 6,  630,  863. 

Buxbaum,  Joseph,  276,  732. 

Byrne,  0.,  243,  663,  786,  787. 

Cake  V.  Lewis,  591. 

Calendar,  R.  &  L.,  48,  50,448,  468,469. 

California  Pacific  R.  R.  Co.,  28,  30,  88, 

89,  55,  210,  806,  313,  435,  436, 

439,  448,  453,  793. 
Oamack  v.  Bisquay,  545,  565. 
Cambridge  Inst'n  v.  Littlefield,  763. 
Camden   Rolling  Mill  Co.,  47,  48,  50, 

467,  469. 
Cameron  v.  Canieo  &  Co.,  41,  791: 
Camp  V.  Gifford,  746,  769. 
Campbell,  Hugh,  214,  217,  218,  227, 

228,  320,  321,  327,  329,  448,  609, 

610,  612. 
CampbtU  V.  Perkins,  749,  750,753,769. 
Campbell  v.  Waite,  870. 
Oanby  v.  MoLear,  579,  863. 
Canfleld,  Philemon,  60,  464. 
Cannaday,  Benjamin  F.,  710. 
Cannon  v.  Welford,  144,  547,  784,  791. 
Cantrell,  Samuel,  535. 
Capelle  v.  Hall,  576. 
Capelle  v.  Trinity  Church,575,58l,582. 
Cardwell  v.  Republic  Fire  Ins.  Co.,  588. 
Carey  7.  Esty,  717. 
Carey  t.  Nagel  et  al.,  497. 
Carlin  v.  Oarlin,  745. 
Carlisle  v.  Soule,  617. 
Carlisle  v.  Wilkins,  761. 
Carlton,  Moses,  831,  332. 
Oarow,  880. 
Carpenter,  Josiah,  698. 
Carpenter  v.  Turrell,  513,  747. 
Carr  v.  Fearington,  214,  535. 
Carr  v.  Gale,  346,  856,  488,  584,  552. 
Carr  v.  Hilton,  534,  561,  562. 
Carr  v.  Lord,  545,  560. 


XXll 


INDEX  TO  OASES  OITED 


Carr  v.  Whittaker,  449. 

Carrier  &  Baum,  434. 

Carson,  Jaraes,  122,  478. 

Carson  &  Hard,  667. 

Carson  v.  Osborn,  765,  766. 

Carstens,  Ludwig,  861. 

Carter,  William,  426,  427,  430. 

Carter  v.  Goodrich,  757. 

Caryl  v.  Russell,  729. 

Casey,  Edward  A.,  290,  396,  297,  334, 

886,  337,  351,  358,  366,  369. 
Cassard  v.  Kroner,  311. 
Castle  V.  Lee,  834. 
Catlin  etal.  v.  Foster  et  al ,   91,   113, 

362,  575,  596,  598,  599,  640,  823, 

842. 
Catlin  V.  Hoffman,  826,  828. 
CaylnseiaZ.,  9l,  596. 
Cease,  Hezekiah  B.,  713. 
Central  Bank,  232,  338,  673. 
Cerf,  Louis,  736. 
Chadwick  v.  Starrett,  752,  774. 
Chamberlain  &  Chamberlain,  95,  410, 

422,  645. 
Chamberlain  v.  Huguenot  Manuf.  Co. 

700. 
Chamberlain  v.  Perkins,  310. 
Ohamberlaines,  555. 
Chamberlin  v.  Griggs,  729. 
Chambers  r.  Neale,  758,  774. 
Champnevs  v.  Lyle,  680. 
Chan  V.  Chan,  829. 
Chandler,  423,  424,  426,  427,  428. 
Chandler,  George,  676. 
Chandler,  P.  K.,  580. 
Chandler  v.  Siddle,  309. 
Chandler  v.  Winship,  576,  749.. 
Chapman  v.  Forsyth,  713,  744,  745. 
Chappel,  414,  430. 
Chase,  Ephraim,  722. 
Chemung  Canal  Bank  v.  Judson,  315, 

332,  339,  348,  559. 
Cheney,  Jonathan  H.,  186,  708,  709. 
Chilton  V.  Cabiness,  492. 
Christley,  William  C,  116,  863. 
Christman  v.  Haynes,  841. 
Christy,  William,  207,  218,   228,   302, 

325,  326,  327,330,343,373,618,698. 
Church  V.  Winkley,  763. 
Citizens'  Bank  v.  Ober,  169,  564. 
Citizens'  National  Bank  v.  Learning  et 

al,  746. 
Citizens'  Savings  Bank,  329. 
City  Bank.  91.  92,  599,  6u0. 
City  Bank  v.  Bank-s  717. 
City  Bank  v.  Walton,  626,  761. 
Claflin  et  al.  v.  Cogan  et  al,  747. 
Claflin  V.  Houseman,  339. 
Claflin  V.  Torlina,  854. 


Clairmont,  Jules,  131,  132,  133,  135, 

480,  481. 
Clancy,  John,  593. 
Clapp,  W.  D.,  509,  694. 
Clarion  Bank  v.  Jones,  219,  814,  819,, 

821,  826,  828,  829,  841. 
Clark  (A.  B.)  et  al,  145,  215,  296,  320,. 

368,  546,  553,  698. 
Clark,- Abraham  B.,  238,  3S1,  664,  678. 
Clark,  Isaac,  801.    , 
Clark,  Samuel  D.,  268,  710. 
Clark  &  Binninger,  76,  95, 104, 105,  238,. 

385,  636,  664. 
Clark  V.  Binninger,  145,  209,  214,  215, 

313,  320,  321,  337,  855,  546,  553,. 

604,  71/9. 
Clark  V.  Clark,  170,  350,  491,  492,  £62, 

565,  626. 
Clark  &  Daughtrey,  616,  647,  814,  830,. 

gQ9    gg4 

Clark  V.'  Hackett,  561,  562. 

Clark  V.  I.=elin,  290,  358,  599,  606,  811,. 

820,  823,  837,  828,  832,  850. 
Clark  V.  Marx,  848. 
Clark  V.  Rosenda,  321,  619. 
Clark  V.  Rowling,  756. 
Clark  V.  Skilton,  822. 
Clark  V.  Sparhawk,  600. 
Clark,  West  et  al,  657. 
Clarke,  Sarah  C,  713. 
Clarke  v.  Piet,  826. 
Clarke  v.  Porter,  586. 
Clarke  v.  Ray,  310. 
Clarke  v.  Rist,  322,  604. 
Clason  V.  Morris,  610. 
Classen  v.  Schoeneman,  870. 
Clayton  v.  Hamilton,  •(77. 
Clayton  v.  Seibert,  377. 
Clemens,  John,  426,  428. 
Clement  v.  Hay  den,  771. 
Clerk's  OfiBce  v.  Bank,  5(i3. 
Cleveland  v.  Boerum,  548,  559,  560. 
Clifford,  George,  494. 
Clifton  et  al  v.  Foster  et  al,  212,  319, 

608. 
Clinton  v.  Mayo,  30,  51,  54,  489,  457, 

461. 
Clopton  V.  Spratt,  748. 
Clough,  O.  H.,  92,  585. 
Coan  &  Ten  Brooke  Mfg.  Co.,  555. 
Coatcs  V.  Blush,  729. 
Coates  V.  Simmons,  768. 
Cobb,  V.  B.,  153,  154,  155,  157,  158. 

621,622,523,526. 
Coburn  v.  W.ire,  769. 
Cockrill  V.  Jones,  627. 
Cocks,  John  P.,  726. 
Codwise  v.  Gelston,  541. 
Coe  V.  Whitbeck,  784. 


INDEX  TO   OASES  CITED. 


XXlll 


Cogburn  v.  Spence,  759. 
Cogdell  V.  Exmn,  282,  338,  560. 
Coggeshall  v.Totter  «*  aZ ,  89,  800,  870, 

505,  553,  811,  813,  815,  844. 
Coggswell,  M.  C,  122,  130,  479. 
Cohen,  Albert,  156,  525. 
Oohn,  B.,  411,  425. 
Cohn,  J.  S.,  846,  848. 
Coit  V.  Robinson,  289,  292,  293,  301, 

302,  357,  362,  364,  367,  368,  372. 
Colby  V.  Ledden,  217,  328. 
Cole  V.  Duncan,  177,  212,  626,  627. 
Cole  V.  Roach,  584. 
Coleman,  Columbus  C,  110,  291,  360. 
Coleman  v.  Davies,  745, 
Colie  V.  Jamison,  489,  682. 
Collier  v.  Hunter,  550. 
Collier,  Taylor  &  Co.,  243,  246,  785, 

786,  787. 
Collins,  Charles  S.,  505. 
Collins,  Harriet  E.,  1,  390. 
Collins,  J.  C,  655. 
Collins  et  al.   v.   Bell  et  al.,  230,  381, 

884. 
Collins  V.  Gray,  98,  99,  444,  445,  815, 

g42. 
Collins  V.  Hood,  785,  787,  825. 
Collins  V.  Marshall,  651. 
Colman,  C.  C,   96,  lOB,  446,  640,  882, 

837. 
Columbian  Metal  Works,  618. 
Colwell,   255,  876,  665,  669,   670,  671, 

862. 
Comegys  v.  McCord,  558. 
Comegys  v.  Vasse,  490,  491. 
Comfort  V.  Eisenbeis,  764. 
Comins  v.  Coe,  494. 
Commercial   Bank   v.    Buckner,    115, 

699,  744,  774. 
Commonwealth  v.  Erisman,  755. 
Commonwealth  T.  Huber,  748,  7/i7. 
Commonwealth  v.  Hutchinson,  751. 
Commonwealth  v.  O'Hara,  307. 
Commonwealth  v.  Walker,  857. 
Comstock,  E.  D.,  158,  522. 
Comstock,  Edson,  187,  707,  755. 
Comstock  (Eugene)  et  al.,   259,    260, 

676,  677,  805,  859. 
Comstock   &   Co.,  77,  300,  386,  434, 

579,  658,  660,  823,  835. 
Comstock  V.  Grout,  190,  709,  755. 
Comstock  V.  Wheeler,  107,  642. 
Comstock  &  Young,  677. 
Conant,  Frederick  J.,  559,  560. 
Cone  V.  Purcell,  146,  552. 
Connell,  F.  E.,  Jr.,  14,  273,  398,  400, 

716,  740. 
Conner  v.  Southern  Express  Co.,  668. 
Connor  v.  Gupton,  74^". 


Connor  &  Hart,  722,  821. 

Conrad,  582. 

Conrad  v.  Prieur,  618,  621. 

Converse  v.  Sorley,  549,  506. 

Cook,  Enoch,  609. 

Cook  V.  Coyle,  699. 

Cook  &  Farrington,  635. 

Cook  &  Gleason,   177,  212,  213,  819, 

608,  787,  789. 
Cook  V.  Lansing,  543. 
Cook  V.  Moore,  718. 
Cook  V.  Rogers,  310,  848. 
Cook  V.  TuUis,  500,  555,  816,  824,  850. 
Cook  V.  Whipple,  210,  231,  233,316, 

325,  339,  504,  610,  826. 
Cooke   (Jay)   &.  Company,    685,   686, 

700,  788. 
Cookingbam  v.  Ferguson,  539,  839. 
Cookingham  V.  Morgan,'835,  842,  846. 
Ooonp,  W.  S.,  528. 
Cordes,  165,  531. 
Corey  et  al.  v.  Ripley,  287,  774. 
Corliss  V.  Shepherd,  764. 
Cornell  v.  Dakin,  772. 
Corner  v.  Mallory,  5u8,  509. 
Corner  v.  Miller  et  al.,  308,  508. 
Corn  Exchange  Bank,  84,  639,  679. 
Cornwall,  D.,   29,   57.    109,   300,   370, 

408,  442,  458,  459,  579,  681,  642, 

752. 
Cornwall  v.  Cornwall,  442. 
Cornwall's  Appeal,  846. 
Corpening  v.  Grinnell,  767. 
Corse,  Barney,  210,  313,  735. 
Cote,  725. 

Cotton,  Samuel  C,  1,  389,  755. 
Coltrell  V.  Mann,  547. 
Coulter,  J.  M.,  608. 
Cowing  v.  Altman,  673. 
Cowles,  W.  C,  408,  409,  423,  425. 
Cox  V.  Wilder,  159,  519,  538. 
Coxe  V.  Hale,  441,  647,  823,  832. 
Cozart,  William  B.,  609,  610. 
Craft,  Asa  W.,  87,  54,  293,  368,  412, 

413,  414,  415,  443,  444. 
Crafts  T.  Mott,  591,  592. 
Craginv.  Carmichael,347,  506,  534,  815. 
Cragin  V.Thompson,  292,  359,846,847. 
Craig,  657. 

Craig,  Daniel,  657,  662. 
Cram,  N.  0.,  124,  477,  689,  603. 
Cramer,  96,  99,  445,  647. 
Crane,  J.  &  Co.,  660. 
Crane  v.  Morrison,  786. 
Crawford,  P.,  82,  573,  583,  684,  588. 
Crawford  v.  Points,  802,  373,  374. 
Crayton  v.  Hamilton,  546. 
Creditors  v.  Cozzeos  &  Hall  et  al.,  207, 

341,  448,  449. 


XXIV 


INDEX  TO  CASES  CITED, 


Creditors  r.  Williams,  116,   276,  27T, 

732,  865. 
Cretiew,  J.,  284,  713,  7U,    730,  723, 

729,  741. 
Crocket  et  al.  v.  Jewett,  15,  66,  67, 898, 

533,  777. 
Crompton  v.  Conkling,  751. 
Cromwell  v.  Comegys,  682. 
•Cronan  v.  Cutting,  18S,  744. 
Crocker  v.  Trevett,  716. 
Crosby  v.  Wentworth,  760. 
Crouch  V.  Gridley,  756. 
Crowley  &  Hoblitzell,  55,  443,  444. 
Crowley  v.  Hyde,  569. 
Crump  V.  Chapman,  351,  831,  838. 
Culver  V.  Calender,  .441. 
Cumming  v.  Clegg,  161,  164.  521. 
Cunningham  v.  Cady,  436,  437. 
Curran  v.  Munger,4i3,418,421,423,462. 
Currier,  J.  E.,  29,  30,  31,  438,  439. 
Curtis  V.  Slosson,  758. 
Cushman,  John,  11,  740. 
Cutter  T.  Dingee,  548. 
Cutter  V.  Evans,  513. 
Cutter  V.  Folsom,  1,  306,  389,  718,767, 

768,  770. 
Cutter  V.  Taylor,  718. 

Daggett  et  al,  778,  779. 

Daggett  V.  Cook,  214,  514,  515. 

Dallas  V.  Flues  &  Co.,  109,  644. 

Dalrymple  v,  Hilenbrand,  858,  854. 

Damhmann  v.  White,  233,339,542,552. 

Danforth,  201,  660. 

Daniels,  John  H.,  605. 

Darby,  John  F.,  685. 

Davenport.  J.  W.,  252,  255,  620,  625, 

671,  674,  676. 
Davenport  v.  Tilton,  508,  514. 
David  V.  Ferrand,  489. 
Davidson,  Charles  A.,  441,  445,   647, 

826,  827. 
Davidson,  George  J.  G.,  335,  337,  838. 
Davis,  Assig.  of  Bittel  et  al.,  81,1 73,176, 

211,  212,  213,  225,  318,  347,  603, 

623,  624,  630,  633. 
Davis,  Edwin,  155,  524. 
Davis,  Irwin,  214,  217,  228. 
Davis,  John,  411,  431. 
Davis  &  Son,  124, 476. 
Davis  V.  Anderson  et  fliZ.,139',  172,  213, 

217,  225,  319,  557,  560,  623,  633. 
Davis  V.  Fairclough,  565. 
Davis  &  Green  v.  Armstrong,  405, 430, 

431,835. 
Davis  V.  Railroad  Co.,  3,  820,  371,  798, 

794. 
Day  V.   Bardwell  et  al.,  15,  307,  810, 

898,  750. 


Day  V.  Laflin,  551. 
Deadrick  v.  Armour,  487,  507,  561. 
Dean,  Calloway,  196,  611.  624,  653. 
Dean,  John  W.,  136,  285, 252,  258,  269, 
261,  268,  264,  266,  285,  376,  390, 
483,  650,  654,  664,  668,  669,  674, 
680,  741,  801,  802,  804,  805,  859. 
Dean  &  Garrett,  44,  405,  409,  449, 454, 

832, 
Dean  v.  Speakman,  586. 
Dearing  v.  Moffit,  763,  764. 
Deckert,  Daniel,  155,  162,  524,  528. 
Decoster  v.  Livermore,  681. 
De  Forrest,  R.  A.,  61,  464. 
Delavan,  Charles  H.,  717,  724,  725. 
Delavergue  v.  Fa'rrand,  183,  702. 
Den  V.  Wright,  146,  378,  552,  566. 
Dennet  v.  Mitchell,  412,  815,  817. 
Derby,  James  C,  288,  737. 
Derby,  Walter  S.,  2,  51,  57,62,406,457, 

4t!5. 
Derry  Mills,  587. 
Detert,  519,  649. 
Detroit  Car  Works,  31,  439. 
Develin  &  Hagan,  27,  121,  474. 
Devoe,  James  R.,  188,  707,  708,  742. 
Devore,  Abraham  A.,  573,  621. 
Dewey,  150,  484. 
Dewey  v.  Moyer,  561,  669,  754. 
Dey,  James  R.,  172,  211.  608. 
Dibblee  (Henry  E.)  et  al,  37,  38,  405, 
412,  418,  414,  415,  416,  418,  420, 
563,  677,  710,  734,  735,  812. 
Dick  V.  Powell,  757,  761,  770. 
Dickerson  v.  Spaulding,  510. 
Dickey  v.  Harmon,  498. 
Diggs  V.  Prieur,  761. 
Dillard,  George  W.,  159, 162,  217,  228, 

330,  519,  524,  525. 
Dillard  v.  Collins,  533. 
Dingee  v.  Becker,  699,  706. 
Doan  V.  Compton  &  Doan,  31,  411,419, 

420,  430,  431,  463. 
Dodge,  Oliver  W.,  267,  709,  710. 
Dodge  V.  Sheldon,  848. 
Doe  V.  Childress,  323,  516. 
Dofrgett  V.  Emerson,  754,  767. 
Dole,    Nathaniel,    189,    196,  199,  653. 
656,  708.  '         .         .         . 

Dole  V.  Warren,  590,  755. 
Doll  V.  Harlow,  571. 
Dolson  V.  Kerr,  847. 
Donahue  et  al,  267,  258,  259,  260.  804 

605,  806,  807,  869. 
Donaldson,   217,    218,   228,  229.  820. 

329,  830;  331,  710. 
Donaldson  v.  Farwell,  494. 
Donnell  v.  Swaim,  764. 
Doody,  713. 


INDEX  TO  OASES  CITED. 


XXV 


Doremus  v.  Walker,  820,  613. 

Dormire  v.  Cogly,  551. 

Dorn  V.  O'Neil,  746.     . 

Dorsey  v.  Maury,  771. 

Douglas  V.St.  Loais  Zi«cOo.319,  623. 

Dowetal,  90,597,  603. 

Dow  V.  Sargent,  811. 

Downer  v.  Brackett,  608,  602. 

Downer  v.  Ohamberlin,  767,  769. 

Downer  v.  Dana,  750. 

Downer  v.  Eowell,  735,  749,  757,  770, 

774. 
Downing,  William,  66,  243,  580,  671, 

746,  786. 
Downing  v.  Traders'  Bank,  591,  592. 
Doyle,  Lewis  J.,  432,  721. 
Doyle,  Philip  A.,  717,  734. 
Doyle  V.  Sharp,  451. 
Drake,  Priscilla  J.,  255,  671. 
Drake  v.  Jones,  774. 
Drake  v.  Rollo,  91,  598,  599,  600. 
Dresser,  B.  K.,  719. 
Dresser  v.  Brooks,  306,  715,  756,  769, 

771. 
Dreyer,  Frederick  A.,  733. 
Driggs  V.  Moore,  Foote  &  Co.,  412,813, 

817,  820,  833,  852. 
Driggs  V.  Russell  et  al.,  539. 
Drisko,  P.  C,  2,  391,  735. 
Drummond,  John  T.,  36,  96,  408,  418, 

423,  433,  647,  812. 
Drury  v.  Vannevar,  544. 
Ducros  V.  Fortin,  618,  619. 
Dudley,  19,  207,  825,  326,  327,   391, 

487,  612. 
Duerson,  George  T.,  162,  524,  530. 
Duffleld  V.  Horton,  868. 
Dumont,  Edward,  176,  621. 
Dunbar  v.  Baker,  182.  704. 
Duncan,  William  B.,  62,  454,  534,  701. 
Duncan  v.  Hargrove,  755. 
Dundore  v.  Coates,  466. 
Dunham,  Henry  M.,  621. 
Dunham  &  Hawks,  593,  595,  673. 
Dunham  &  Orr,  56,  58,  408,  410,  419, 
•       458, 461. 
Dunkerson  &  Co.,  608. 
Dunkerson  (Robt.)  &  Co.,  605. 
Dunkerson  (Robt.  K.)  &  Co.,  788. 
Dunkle  &  Driesbach,  576,  812,  827. 
Dunn  et  al,  61,  382,  464. 
Dunn,  James  H.,  644. 
Dunn  V.  Sparks,  590,  591. 
Dunning  v.  Perkins,  836. 
Dupee,  285,  774. 
Dupuy  V.  Harris,  377. 
Durant  v.  Mass.  Hosp.  L.  Ins.  Co.  491. 
Dusar  v.  Murgatroyd,  584,  758. 
Dusenbuiy  v.  Hoyt,  287,  762,  765,  774. 


Dutcher  v.  Importers'  &  Traders'  Bank, 

501. 
Dutcher  v.  Marine  Nat'l  Bank,  601. 
Dutcher  v.  Wright,  870. 
Dutton  V.  Freeman,  51,  88,  457,  633. 
Dwight  V.  Simon,  308. 
Dwinel  v.  Perley,  566,  669. 
Dyer  v.  Cleveland,  589,  746,  769. 
Dyke  &  Marr,  594. 
Dyson  v.  Hirper,  322. 
Fames,  Lucius,  308,  319. 
Earle,  Mortimer  L.,  204,  660. 
Eastburn  v.  Yardley,  328. 
Eastman  v.  Hibbard,  754. 
Ebersole  v.  Adams,  310. 
Ecforf  &  Petrung  v.  Greely,  28,  30,439, 

442. 
Eckler  v.  Galbraith,  764. 
Edgar  v.  McArn,  719. 
Edith,  609,  617. 
Edmonson  v.  Hyde,  359,  505,  534,  536, 

539,  553. 
E'lwards,  Leroy  T.,  158,  523. 
Edwards  v.  Coleman,  534. 
Edwards  v.  Gibbs,  716. 
Eeles,  William,  404,  424. 
Egbert  v.  McMichael,  765. 
Eidom,  J.  D.,  116,  276,  280,  281,  384, 

714,  716,  719,  733,  7-i4,  735. 
Elder,  George,  89,  104,  105,   109,  110, 

631,  6.S2,  633,  637,  642,  644. 
Eldred,  Elisha,  539. 

Eldridge,  Spencer.  176,581,616,620,822. 
Ellerhorst  et  al,  176,  216,  328,591,620. 
Ellerhorst&  Co.,  591. 
Elliott,  Barrit  R.,  278,  713. 
Elliott  V.  Booth,  760. 
Elliott  Felting  Mills,  589. 
Ellis,  159,  508,  512,  519. 
Ellis,  Joel  A.  H.,  788.      , 
Ellis  V.  Boston  &  Hartford  R.B.Co.,616. 
Ellis  V.  Ham,  592,  753,  754,  755,  757. 
Ely,  Abner  S.,  490. 
Emery  v.  C^nal  National  Bank,  83,  245, 

,  601,781. 
Emison,  David,  105,  118,  636,  645. 
Erben,  14,  397,  527. 
Erwin  &  Hardy,  241,  611,  663. 
Ess  <fc  Clarendon,  430,  431. 
Ethridge  v.  Jackson,  542. 
Eureka  Manuf'g  Co.,  574. 
Evans,  H.  S.,  222,  223,  330,  333,  336. 
Evans,  Thomas  C,  250,  445,  575,  851. 
Evans  v.  Oarev,  763,  764. 
Evans  &  Hamrick,  492. 
Everett,  Jared,  162,  520,  5-24,  525. 
Everett  v.  Derby,  430,  463,  6il8. 
Everett  v.   Stone,   412,  508,  721,  817, 

839,  847. 


XXVI 


IKDEX  TO   OASES   CITED. 


Ewing  V.  Peck,  756. 
Exchange  Bank  v.  Knox,  771. 
Eyster  v.  Gaff,  172,  212,  214,  233,  339, 
548. 

Faires  v.  Metoyer,  052. 
Fales  V.  Thompson,  543. 
.  Falkner  v.  Hunt,  766. 
Fallon,  James  W.,  183,  625,  706. 
Farish  John  W.,  165,  527,  532. 
Farmers'  Bank  v.  Smith,  3o7. 
Farmers'  &  Brokers'  Savings  Bank  v. 

Publishing  Co.,  497. 
Farmer  v.  Taylor,  526. 
Farnsworth,  607. 

Farnsworth,  Brown  &  Co.,  90,  597. 
Farnum,  Peter,  245,  781. 
Farrar  v.  Walker,  796. 
Farrell,  J.  W.,  390,  710.      . 
Farrin  v.  Crawford,  293,  298,  368, 409, 

410,  413,  418. 
Farrington  v.  Farrington,  377. 
Faxon  v.  Folvey,  dfe4. 
Fay,  G.  B.  &  B.  W.,  201,  660. 
Feely,  Martin   W.,  15,  153,  155,157, 

521,  524,  526. 
Feeny,  450. 
Fehley  T.  Barr,  161,  164,  2)7,  320,  377, 

520,  526,  528. . 
Feinberg   (Robt.)  et  al,  196,  200,  659, 

660,  668. 
Fellows  V.  Hall,  548,  766,  767. 
Fendly,  J.  J.,  43,  44,  331,   350,  352, 

447,  448. 
Fenlon  v.  Lonergan,  233,  339. 
Fenton  v.  Collerd,  351,  353. 
Ferguson  v.  Peckham,  223,  333. 
Fernberg,  Robert,  136,  4b2. 
Ferris,  Josiah  S.,  120,  474. 
Fetherston,  164,  520. 
Fetter  v.  Cirode,  535,  604,  761. 
Fickett  V.  Dunham,  515. 
Field  V.  Baker,  494,  827. 
Field's  Estate,  765. 
Files  V.  Harbison,  552. 
Filley,  Ohauncey  J.,  732. 
Fillingin  v.  Thornton,  316. 
Findlay,  Alexander,  56,  458,  461. 
Finn,  Michael,  719,.722. 
Fireman's  Insurance  Co.,  587,  588. 
First  National  Bank  v.  Haire,  823. 
First     Nat'l     Bank    of    Baltimore    v. 

Jaggers,  515. 
First    Nat'l    Bank   of  Mount   Joy   v. 

Wilson,  498,  501,  824. 
Fisher  v.  Currier,  415,  433,  735,  736. 
Fisher  v.  Foss,  757. 
Fisher  v.  Henderson,  554. 
Fisher  v.  Vose,  510. 


Fisk  V.  Montgomery,  308. 
Fiske  V.  Hunt,  493,  509. 
Plagg  V.  Ely,  744. 
Flagg  T.  Tyler,  508,  748. 
Flanagan  v.  Gary,  742,  743. 
Flanagan  v.  Pearson,  705,  743,  745. 
Flanders  v.  Abbey,  348,  839. 
Fletcher  v.  Morey,  500,  618. 
Fletcher  v.  Neally,  762. 
Flourney  v.  Newton,  250,  729,  735. 
Fogerty  &  Gerrity,  40,  62,  432,  464. 
Fogg  V.  Stickney,  589. 
Folsom  V.  Clemence,  815. 
Foote,  Norman  B.,  494,  788,  823. 
Forbes,  William  D.,  536,  649,  650. 
Forbes   v.   Howe,  811,  817,  819,  821, 

825,  830,  831. 
Ford  V.  Belmont,  492. 
Ford  V.  Keys,  827. 
Forsaith  v.  Merritt  et  al,  TBS,  816. 
Forsyth  &  Muitha,5T7,648,650,812,817, 

830. 
Forsyth  v.  Woods,  91,  598. 
Fortune,   James,  82,  83,  88,  106,  256, 

257,  511,  512,  638,  640,  672. 
Foster,  Benjamin  N.,  721. 
Foster,  Elisha,  7,  67,  68,  69,  394, 
Foster,  John  S.,   211,  319,  331,   508. 

511,  777. 
Foster  (Dwight)  et  al.  v.  Ames  et  al., 

167,  170,  174,  175,  179,  225,  231, 

252,  335,  344,  347,  348,  567,  570, 

618,  619,  622,  673,  821. 
Foster  V.  Hackley  &  Sons,  345,  346, 

423,  493,  503   504,  536,  811,  817, 

829,  835,  838. 
Foster  v.  Hinkley,  773. 
Foster  v.  Inglee,  516. 
Foster  v.  Lowell,  495. 
Foster  v.  Remick,  462. 
Foster  v.  Rhodes,  616,  617. 
Poster  V.  Wylie,  545. 
Fourth  Nat'l  Bank  v.  City  Nat'l  Bank, 

498. 
Fowler,  James  L.,  20,  21,  392. 
Fowler  v.  Dillon,  326. 
Fowler  v.  Hart,  326,  619,  624. 
Fowler  v.  Kendall,  745,  754. 
Fowles  V.  Treadwell,  579,  744. 
Fox  V.  Eckstein,  29,  407,  443,  575. 
Fox  T.  Gardner,  841,  850. 
Fox  V.  Paine,  729,  750. 
Fox  V.  Weed,  772. 
Fox  V.  Woodruff,  757. 
Foxall  V.  Levi,  186,  708. 
Fraley  v.  Kelly,  762,  764. 
Francis  v.  Buchanan,  441. 
Francis  v.  Ogden,  75  ^. 
Francke,  Charles  J.,  736. 


INDEX  TO  CASES  CITED. 


xxvu 


Frank,  M.,  83,  116,  124,  477,  638,  667. 
Frank  v.  Houston,  312,  340,  876. 
Frank  v.  Tolman,  383. 
Franklin  Fund  Saving  Society,  834,668. 
Frazier  v.  Banks,  699,  769. 
Frazier  v.  Hallowell,  599. 
Frear,  Alexander,  576,  786. 
Fredenberp-,  Michael  "W.,  77,  196,  200, 

385,  8SB,  658,  660,  668. 
Freedley  &  Wood,  48,  50,  468,  469. 
Freelander  v.  Holloman,  534,  559,  560. 
Freeman,  Robert  H.,  15,  398,  715,  721, 

728,729. 
Freeman  v.  Denning,  847. 
Freeman  v.  Fort,  320. 
Freeman  v.  Warren,  766. 
Freeman's  Natl  Bank  v.  Smith,  793. 
Freeny  v.  Ware,  212,  627. 
French  v.  Carr,  490. 
French  v.  First  National  Bank,  353. 
French  v.  Mor.se,  586,  587. 
French  v.  O'Brien,  310. 
Frentress  v.  Maikle,  586. 
Frenzel  v.  Miller,  840. 
Friederick,  John.  283,  737,  738. 
Frisbie,  Frank,  49,  439. 
Frisbie,  James  W.,  195,  197,  652,  654. 
Fritsch  v.  Van  Mittledorfer,217,320,550. 
Frizelle,  S.  F.,  177, 197,  624,  652. 
Frizelle  et  al,  195,  731,  739. 
Frost,  Jacob,  28,  52,  439. 
Frost  (Richard  H.)  et  al.,  677. 
Frost  V.  Hotchkiss,  232,  338. 
Frost  V.  Tibbetts,  770. 
Frostman  v.  Hicks,  704. 
Fuller,  Henry  W.,  491. 
Fuller,  Price,  44,  218,  228,  230,  329, 

405,  449,  541,  610,  815. 
Fulweiler  y.  Singer,  545. 
Fulwood  V.  Bushfleld,  591,  755. 
Funkenstein,  J.,  62,  454. 
Funkenstein  &  Co.,  479. 


Gaffney  v.  Signaigo,  537,  845. 

Gage  V.  Gates,  315,  467. 

Gainey,  Eliza,  165,  527,  532,  860. 

Galbraith,  Cromwell  &  Co.,  781. 

Gale  V.  Vernon,  549. 

Gallinger,  A.  B.,  54,415,416,443,  444. 

Gallison  et  al,  82,  583,  710,  730. 

Gardner  t.  Cook,  82,  511,  512. 

Garnett  v.  Roper,  '746. 

Garrett,  Edward,  527,  755. 

Garrett  v.  Carow,  183,  702. 

Garrison,  Edward,  726,  728. 

Garrison  v.  Markley,  201,  349, 350,  660. 

Garwood.  George  M.,  728,  790. 

Gary  v.  Bates,  543. 


Gassett  v.  Morse,  420. 

Gattman  v.  Honea,  821,  838. 

Gay,  Benjamin  C,  721,  725,  728,  812. 

Uaytes  v.  American,  346. 

Gebhart,  54,  56,  456,  458,  461. 

George  &  Proctor,  282,  727,  728,  734,. 

790,  817,  818. 
Gettleson,  Henry,  381,  711. 
Geward  t.  Dunbar,  769. 
Ghiradelli  &  Co.,  182,  185,  701. 
Gibson  v.  Dobie,  824. 
Gibson  v.  Green,  515,  769. 
Gibson  v.  Lewis,  574. 
Gibson  v.  Warden,  505,  615,  686,  816^ 

844. 
Giddings  v.  Dodd,  817,  821. 
Gies,  R.  Frederick,  249,  250,  251,  675. 
Gifford  V.  Hayiland,  870. 
Gilbert,  Joseph  F.,  193,  196,  652,  654, 

661. 
Gilbert  v.  Bradford,  719,  735. 
Gilbert  v.  Crawford,  233,  839. 
Gilbert  v.  Lamphier,  790. 
Gilbert  v.  Priest,  233,  339. 
Gilday,  John  B.  691. 
Gile,  John,  19,  891,  392. 
Gillenwaters  v.  Miller,  849. 
Gillespie  v.  McKnight,  537. 
Gillies  et  al.  v.  Cone  et  al.,  430,  431. 
Gilmore  v.  Bangs,  547. 
Givens  v.  Robins,  182,  184,  702. 
Glaser,   Louis,  3,  187,   189,  207,  231,. 

325,. 375,  881,  884,  707,  708. 
Glaser,  Samuel,  384. 
Glen  V.  Johnson,  539. 
Glendon  Company  v.  Townsend,  627. 
Glenham  Manuf'g  Co.,  471. 
Globe  Insurance  Co.   v.  Cleveland  Ins. 

Co.,  292,  312,  359,  422. 
Glyn,  Charles  H  ,  573. 
Goddard  v.  Weaver,  214,  217,  228,  320. 
Goedde  &  Co.,  243,  786. 
Gold  Mining  Co.,  612. 
Golden  v.  Prince,  307. 
Goldschmidt,  Abm.,  408,  410,  421,  729,. 

730. 
Goldsmith  v.  Hapgood,  493. 
Goldstein,  Isidor,  699. 
Golson  V.  Neihofl;  828,  832,  836. 
Goodall  V.  Tuttle,  222,  226,  231,  306,. 

314,  316,  335,  341,  348. 
Goodfellow,  Joseph,  1,  2,  4,  7,  8,  21, 

889,  391,  394,  713,  716,  723,  750. 
Goodman,  Rachel,  2,  57,  459,  bTi. 
Goodrich  v.  Dobson,  869. 
Goodrich  v.  Hunton,  758. 
Goodrich  V.  Remington,  496. 
Goodrich  v.  Wilson,  251,  326,  839,  814,. 

831,  851. 


SXVlll 


INDEX  TO  OASES  OITED. 


Goodridge,  George  H.,  716,  717. 
Goodwin,  William  P.,  8B1. 
Goodwin  v.  Sharkey,  534,  593. 
Goodwin  v.  Stark,  748. 
•Gordon,   McMillan   &   Co.  v.  Scott  & 

Allen,  194,251,  466,653,  675,  736. 
Goss  V.  Gibson,  590. 
Gove  V.  Lawrence,  724. 
Grady,  John  W.,  70,  780. 
•Graham,  158,  159,  519,  522,  531. 
Graham,  William  H.,  283,  7S7. 
Graham  v.  Hunt,  765. 
Oraham  v.  Pierson,  82,  574,  758. 
Graham  v.  Stark  et  al,   812,  814,  818, 

821,  825,  829,  833,  835,  836,  889. 
Oranger  &  Sabin,  102,  588,  589,  685. 
<Jrant,  Benjamin  B.,  158,  332,488,502, 

503,  523,  618,  672. 
<Jrant,  John  0.,  133,  480. 
Graves,  Alexander,  17,  131,  390,  479. 
Graves,  John,  179,  563,  569,  571. 
Graves  v.  Winter,  407. 
Gray  v.  Farran,  744. 
Gray  v.  Heslep,  569. 
■Gray  v.  Rollo,  91,  598. 
Great  West.  Telegraph  Co.,  61,  298, 

299,  371,  464,  468. 
■Greely  v.  Scott,  529. 
Green,  John,  .580. 
Greenfleld.  Thompson,  293,   710,  780, 

791. 
Greenleaf  v.  Maher,  755. 
Green  Pond  R.  R.  Co.  28,  406,  439. 
■Greenville  &  Columbia  R.  R.  Co.  427, 

793. 
Greery's  Appeal,  867. 
■Grefe,  Henry  M.,  277,  732,  861. 
Gregg,  817,  819,  836,  838. 
■Gregg,  Thomas  B.,  139,  257,  488,  672. 
<Jregg  V.  Hilsen,  310. 
Gregg  V.  Wilson,  641. 
Griflfen,  William,  660,  661. 
Griffin,  Jesse  H.,  159,  195,  519. 
Griffiths,  736. 

Griffiths,  Charles  W.,  505,  553,  615. 
Grinnell,  George  B.,  624. 
Grinnell  &  Co.,  623. 
Griswold  v.  McMillan,  543. 
Griswold  v.  Pratt,  308. 
Grover  v.  Clinton,  745. 
■Grov(>  v.  Ballard  &  Hall,  834,  843. 
Guild,  Moses,  735. 
Gulick  V.  Mctvtr,  681. 
Gunther  et  al.  v.  Greenfield  et  al,  146, 

547. 
■Gupton  V.  Connor,  749,  774. 
Gurney,  Thomas  C,  505. 

Haake,  J.  C,  628,  673,  616. 


Haas  V.  O'Brien,  846. 

Haas  &  Sampson,  134,  480. 

Haber  v.  Klauberg,  513. 

Hadley,  Joseph  F.,  30,  34,  35,  38,  39,40, 

45, 55, 417, 425,  430, 431, 433,  485, 

436,  437,  438,  444,  450. 
Hafer  &  Bro.,  159,  518. 
Hafer  &  Bro.  (In.  re  Beck),  231,  331, 

611,  811,  819,  832. 
Hagan,  Edward,  247,  681. 
Haggerty  v.  Amory,  757. 
Haggerty  v.  Morrison,  772. 
Hahnlen,  Jacob  F.,  619. 
Haines  v.  Stauifer,  764. 
Haldeman  v.  Michael,  827. 
Hale  V.  Wiggins,  250,  675,  677. 
Haley,  Leonidas  B.,  628. 
Hall,  289,  358,  425,  431. 
Hall,  Erie  L.,  25,  26, 121,  271,  399,  400, 

473,  474,  740,  S60.  . 
Hall,  Horace,  7,  41,  894,  779. 
Hall,  Jack,  525. 
Hall,  Robert  L.,  129,  434,  438. 
Hall  V.  Allen,  302,  372. 
Hall  V.  Bliss,  625. 
Hall  V.  Cooley,  423,  424,  425. 
Hall  V.  Gushing,  485. 
Hal!  V.  Deshler,  312. 
Hall  V.  Fowler,  746,  769. 
Hall  V.  Hayner,  815. 
Hall  V.  Scovel,  562,  565,  607,  608. 
Hallam  v.  Maxwell,  558,  685. 
Halle,  Abraham,  105,  636.    . 
Halliburton  v.  Carter,  745. 
Halsey  v.  Norton,  784. 
Hambright,  Abner,  161,  490,  518,  603, 

630,  625,  676. 
Hamburger  &  Frankel,  695. 
Hamilton  v.  Bryant,  515. 
Hamilton  v.  National  Loan  Bank,  499. 
Hamlin  v.  Hamlin,  115,  699. 
Hamlin  v.  Pettibone,  445,  464,  837,838. 
Hammond  &  Coolidge,  717,  721,  725, 

727,  728,  730. 
Hammond  v.  Rice,  144,  547. 
Hampton  v.  Rouse,  23,  487. 
Handell,  Richaid,  679. 
Handliti,  Vennv,  159,  526. 
Hanibel,  John  R.,  38,  39,  412,  435,  436, 

437. 
Hanna,  380. 

Hanna,  Samuel,  124,  476,  619,  634. 
Hansen,  Hans  J.,  733. 
Hanson  v.  Herrick,  508. 
Hapgood  et  al.,  417,  555. 
Harbaugh,  Mathias  &  Co.,  67,  391. 
Harden,  Herman  P.,  11,  396,  681,  752. 
Hardin  v.  Osborne,  499. 
Hardison,  John,  713. 


INDEX  TO  OASES  CITED. 


XXIX 


Hardy  et  al.  v.  Binninger  etal.,  56,  413, 

416,  421,  423,  431,  443,  444,  462. 
Hardy  v.  Carter,  591,  751. 
Hardy  et  al.  v.  Clark  et  al,  2,  61,  895, 

412,  417,  421,  423,  462. 
Hare,  Uttely,  259,  805. 
Hargroves  v.  Cloud,  718,  719. 
Harlow,  606. 

Harmason  v.  Bain,  348,  851. 
Harmon  v.  Jamesson,  512. 
Harper,  John  B.,  721,  722,  724. 
Harrell  v.  Beal,  541. 
Harrington  v.  Fish,  569. 
Harrington  v.  McNaughton,  756. 
Harris,  Jabez,  739. 
Harris,  Samuel,  19,  20,  391,  892,  487. 
Harris,  William,  62,  466. 
Harris  v.  Collins,  560,  562. 
Harris  v.  Peck,  763,  764. 
Harris,  Rice  &  Co.,  799. 
Harrison  v.  McLaren,  813,  836,  843. 
Harrison  v.  Sterry,  242,  508,  512,  678, 

783. 
Harrod  v.  Burgess,  510. 
Hart  V.  Strode,  378. 
Hartel,  J.,  614. 
Harthill,  Alexander,  46,  451. 
Harthorn,  243,  679. 
Hartough  v.  Hayden  et  al.,  67,  778. 
Hdrtz  Mark   777 

Harvey  v.  ckne,'505,506,535,617,821. 
Harwood,  104,  636. 
Hasbrouck,  Abraham  E.,  380,  859. 
Haskell,  Stephen  V.,  78,  387,  689,  692, 

693,  694. 
Haskell  v.  Ingalls,  827,  834. 
Haskill  V.  Fry,  816. 
Haskins  v.  Warren,  377. 
Hastings  v.  Belknap,  47,  467. 
Hastings  V.  Fowler,  232,  306,  338,  542. 
Hatch  V.  Seely,  102,  508,  516,  635,  636. 
Hatcher,  Benjamin  H.,  18,  859. 
Hatcher  v.  Jones,  161,  164,  521. 
Hathaway  v.  Brown,  315,  508,  840. 
Hathaway  v.  Quimby,  495. 
Hathorn  v.  Batchelor,  778,  780. 
Hatje,  51,  457,  461,  511,  580. 
Hatton  V.  Speyer,  753. 
Haughey  v.  Albin,  219,  235,  345,  433, 

613,  811,  813,  817,  819,  826,  838. 
Haughton-,  Joseph,  37,  38,  54,  55,  413, 

415,  443,  444. 
Haughton  v.  Eustis,  508,  602. 
Havens,  James  W.,  133,  481. 
Havens  v.  National  City  Bank,  317. 
Hawkeye  Smelting  Co.,  56, 58, 458,461. 
Hawkins  (Geo.  A.)  et  al,  310,  846. 
Hawkins   v.    First    National   Bank    of 

Haslings,  536,  614,  610. 


Hawkins  v.  Hastings   National  Bank^ 

291,361. 
Hawkins  v.  Learned,  310. 
Hawoith  V.  Travis,  161,  164,  520,  609. 
Haxtun  v.  Corse,  115,  489,  699. 
Hay,  Ira,  168,  533. 
Hayden,  J.  P.,  450. 
Hayes  V.  Dickinson,  617. 
Hayes  v.  Flowers,  767,  768,  769. 
Hayes  V.  Ford,  316,745. 
Hayman  v.  Pond,  744. 
Haynes,  David,  129,  347,478,  681,  682. 
Hazard  v.  Boykin,  774. 
Hazleton,  763. 

Hazleton  v.  Valentine,  186,189,190,708. 
Heard  v.  Arnold,  750. 
Heard  v.  Jones,  628. 
Heard  v.  Patton,  760,  771. 
Heath  v.  Hughes,  196,  653. 
Hecht  V.  Wassell,  510,  511. 
HeflFrcn  v.  Jayne,  745. 
Heffren  v.  Leroy,  745. 
Heffron,  P.  H.,  48,  466. 
Heirschberg,  Louisa,  250,  251,  675. 
Heller,-415. 

Heller,  B.,  22,400.  401. 
Heller  Brothers  &  Co.,  398. 
Hellmer,  F.  L.,  358,  260,  861,  862. 
Hendricks  v.  Judah,  753. 
Henkel,  William,  159,  627,  530,  534. 
Henkelman  et  al  v.  Smith,  509. 
Htnly  V.  Lanier,  644,  763. 
Hennocksburg  &  Block,  183,  578,  584, 

703. 
Hercules  Mutual  Life  Ins.  Co.,  435,  436, 

438,  439. 
Herman,  A.  H.  &H.,  94,  95^  475,  644, 

645,  646. 
Herpicb,  Augusf,  838. 
Herndon  v.  Givens,  763. 
Herndon  v.  Howard,  146,  552. 
Herrick,  Charles  H.,  775. 
Herriok,  Hugh  T.,  245,  246,  682,  775, 

781,  782. 
Hervey  v.  Devereux,  744. 
Hester,  John  H.,  518,603. 
Hester  v.  Baldwin,  578. 
Heusted,  51,  192,457,  653. 
Hewett  V.  Norton,  321,  646,  823. 
Heydette,  Frank,  56,  458,  460. 
Heyes,  Julius,  25,  36,  400,  473. 
Hezekiah,  526. 
High  (Wm.  C.)  et  al,  100,  178,  477, 

623,  624. 
Hill,  Joseph  M.,  61,  465. 
Hill,  M.  W.,  230,  330. 
ilill,  William  D.,  11,15,21,36,120,123, 

282,395,396,399,473,475,668,716, 

717,730,731,733,734,859. 


XXX 


IlfDKX  TO  CASES  CITED. 


Hill  V.  Bonaffon,  353. 

Hill  V.  Bowers,  603. 

Hill  V.  Fleming,  211,  318. 

Hill  V.  Robbing,  750,  762,  764. 

Hill  V.  Van  Valkenburgb,  376,433,436, 

448. 
Hilton  V.  Telegraph  Co.,  416. 
Hinds  (J.A.)«*aZ.,50.S,579,610,613,788. 
Hinsdale,  Richard  H.,  686. 
Hirsch,  Francis  A.,  183,  184,  208,  814, 

841,706. 
Hiscock  V.  Green,  603,  636,  785. 
Hislop  V.  Hoover,  815. 
Hitchcock  V.  RoUo,  91,92,598,600. 
Hitchings,  566. 
Hoadley  v.  Oawood,  102,  635. 
Hobartv.  Haskell,  182,  548. 
Hobson  V.  Markson,  46-5,  846. 
Hodges,  Joseph  H.,  194,  654. 
Hogendobler  v.  Lyon,  1 84,  703. 
Holbrook  v.  Brenner,  170,560,565,569. 
flolbrook  V.  Coney,  139,  169,  490,  556, 

564. 
Holbrook  v.  Dickin.<!on,  557. 
Holbrook  v.  Foss,  757. 
Holland,  D.  G.,  100,  650. 
Holland,  George  B.,.46,  451. 
Holland  v.  Seaver,  550. 
HoUeman  v.  Dewey,  574,  580. 
Hollenshade,  Jacob  W.,  720. 
HoUis  (J.  A.)  et  al.,  436,  431. 
HoUister  v.  Abbott,  756. 
Holloman  v.  White,  528. 
Holmes,  Charles  W.,  512,  733,  739,846. 
Holmes,  D.  K.,710.    • 
Holmes  v.  Hunt,  869. 
Holmes  &  Lissburger,  689,  690,  691, 

859,  863. 
Holt,  Asa,  Jr.,  655. 
Holyoke  v.  Adams,  518,  747,  766. 
Home  Insurance  Co.  v.  Hollis,  649. 
Hood  et  al.  v.  Karper  et  al.,  96,   99, 

648,  828,  834. 
Hood  V.  Spencer,  495,  750. 
Hook,  Leonard  L.,  575. 
Hoover  v.  Robinson,  333,  338. 
Hoover  v.  Wise,  836. 
Hope  Mining  Co.,  104,  608,  609,  636, 

676. 
Horner  v.  Speed,  396,  763,  764,  765. 
Horner  v.  Spielman,  743,  766. 
Hornthal  v.  McRae,  764. 
Horter  v.  Harlan,  331,  708. 
Horton,  Eli,  308. 
Horton,  Joseph  H.,  99,  649,  832. 
Hosie,  Robert,  554. 
Hoskins,  186,  708. 
Hosmer  v.  Jewett,  554. 
Hotchkiss,  595. 


Hough  v.  First  Nat'l  Bank,  833. 
Houghton,   Charles  P.,  16,   384,   390, 

734,  731,  732,  738. 
Houghton,  S.  S.,  376,  377. 
Houghton  et  al,  594. 
Housberger  (Doris)  et  al.,  510,  511. 
House,  Samuel  A.,  418. 
House  V.  Swanson,  509. 
Houston  V.  City  Bank,  618,  619. 
Houston  V.  State,  768. 
Hovey  v.  Home  Insurance  Co.,  92,600. 
Howard,  Cole  &  Co.,  345,  579,593,781. 
Howard  v.  Prince,  537. 
Howe  V.  Union  Insurance  Co.,  509. 
Howes  V.  Macy,  02,  470,  471. 
Howland,  Cornelia  M.,  2,55,57,459.460. 
Hoyt,  608,  609. 

Hoyt,  A.  W.,  241,  247,  248,  680,  682. 
Hoyt,  Rufus,  424,  838. 
Hoyt  et  al.  v.  Freel  et  al.,  115,184,185, 

635,  699.  702. 
Hubbard,  E.,106,  636. 
Hubbard  v.    Allaire  Works,    99,  445, 

815,  843. 
Hubbell  &  Chapel,  338,  255,  665. 
Hubbell  V.  Cramp,  750. 
Huber  v.  Ely,  758. 
Hubert  v.  Horter,  309. 
Hudgins  V.  Lane,  751. 
Hudson  V.  Bingham,  287,  396,  774. 
Hufnagel,  Peter,  830,  592,595,612,613. 
Hughes,   William  H.,   205,   254,  267, 

384,  669,  674,  709,  710,  740. 
Hughes  V.  Oliver,  753. 
Hughes  &  Son,  613,  618. 
Hull,  John  W.,  440,  781. 
Hulst,  William  W.,  451,  553,  658. 
Hulverson  v.  Hutchinson,  626. 
Humble  tt  al.  v.  Carson,  758. 
Hummitsb,  14,  15,  398,  718. 
Humphreys  v.  Blight,  84,  575,  600,  688. 
Humphreys  v.  Swett,  749. 
Hunt,  807. 

Hunt,  C,  161,  164,  520,  5R1. 
Hunt,  Josiah  D.,  179,  221,  335,  336, 

570,  811,  829,  852,  800. 
Hunt  V.  Holmes,  868,  869. 
Hunt  V.  Hornell,  29,  96,  442,  647. 
Hunt  et  al.  v.  Pooke  et  al.,  88,  39,  406, 

411,  435,  456,  663. 
Hunt  V.  Taylor,  763. 
Hurst,  James  T.,  694,  695. 
Hurst  V.  Teft,  296,  333,  369. 
Hussman,  Earnest,   14,   397,  504,  536, 

537,  540,  716,  717,  720. 
Hutchings  v.  Muzzy  Iron  Works,  212 

319,  617. 
Hutchins  V.  Taylor,  412. 
Hutto,  Solomon,  161,  519,  530,  607. 


INDEX  XO  OASES  CITED. 


XXXI 


Hyde  V.  Baker,  784. 

Hyde  v.  Bancroft,  223,  327,  330,  332. 

Hyde  v.  Cohen,  540. 

Hyde  v.  CorriRan,  819,  820,  832,  834. 

Hyde  V.  Ely,  560. 

Hyde  v.  Findlay,  495. 

Hyde  v.  Sontag,  533. 

Hyde  v.  Woods,  823. 

Hyman,  Louis,  75,  381,  668. 

Hymes,  Jacob,  30,  52,  437,  438,  443. 

Hynson  v.  Burton,  49.3,  549,  550. 

Hyslop  V.  Hoppock,  345,  354. 

Independent  Insurance  Co  ,309,407,574. 
Indianapolis  R.  R.  Co.,  468. 
Ingalls,  "William,  244,  785,  787. 
Ingalls  V.  Savage,  761. 
IngersoU  v.  Rhodes,  757,  764. 
Ingraham  v.  Phillips,  508,  514,  761. 
Innes  v.  Cai-penter,  428. 
Insurance  Co.  t.  Comstock,  56,289,292, 

301,  356,  358,  362,  374,  457. 
Insurance  Co.  v.  Ketterlinus,  749. 
Iron  Mountain  Co.,  177,  212,  330,  626. 
Ironsides,  The,  211,  319,  609. 
Irving,  Mary,  44,  450,  549. 
Irving  V.  Hughes,  36,  43,  218,  219,  228, 

229,  231,  327,  331,  344,  433,  448. 
Irvrine,  306. 
Isaacs  V.  Cohn,  786. 
Isidor  &  Blumenthal,  197,  652. 
Israel,  M.  C,  30,  439. 
Israel  v.  Ayer,  815. 
Ives  V.  Tregent,  170,  564. 

Jack,  Francis  M.,  61,  428,  457. 

Jackson,  Alfred,  384. 

Jackson     (Georje)   et  al.-  85,  94,  95, 

125,  130,  135,478,481,639,645,646. 
Jackson  v.  Allen,  520. 
Jackson  Iron  Manuf'g  Co.,  821. 
Jackson  v.  McCulloch,  846. 
Jackson  v.  Millei-,  681. 
Jackson  &  Pearce,  165,  527,  532,  860. 
Jacobson  v.  Home,  586,  769. 
Jacoby,  133,  645,  705. 
Jacoby,  Henry,  481. 
James,  B.  F.,  247.  681,  682,  801. 
James  v.  Atlantic  Delaine  Co.,  407,  462, 

574. 
Janes  v.  Beach,  511,  545. 
Janeway,  John  L.,  .554,  555. 
Jaycox  &  Green,  89, 102,  250,  251,  252, 

363,  476,  504,  580,  602,  632,  635, 

675. 
Jefferson  Insurance  Co.,  794. 
Jelsh  &  Dunnebacke,  61,  461,  462,  464. 
Jemison  v.  Blowers,  586,  587,  751. 
Jenks,  H.  E.  P.,  512. 


Jenkins  v.  Armour,  91,  697,  698. 

Jenkins  v.  Mayer,  540,  615,  835. 

Jenkins  v.  Stanley,  770. 

Jenks  V.  Opp,  746. 

Jerome  v.  McCarter,  851,  548,  605,  607, 

620,  624.  ' 

Jersey  City  Window  Glass  Co.,  431. 
Jervis  v.  Smith,  633,  634. 
Jewett,  Frederick,  243,  786,  787,  790. 
Jewett,  S.  A.  40f),  433. 
Jewett  &  Co.,  791. 
Jewett  V.  Preston,  490,  505,  614. 
Jobbins  v.   Montague,  209,   226,    314, 

325,  332,  343,  345. 
Johann,  28,  439. 
Johnson,  41,  432. 

Johnson,  Ralph,  39,  416,  435,  780. 
Johnson  v.  Ball,  767,  768,  770. 
Johnson  V,  Bishop,  510,  516. 
Johnson  v.  Collins,  514,  515. 
Johnson  v.  Fitzhugh,  548,  756. 
Johnson  v.  Geisriter,  488. 
Johnson  v.  Patterson,  506,  536. 
Johnson  v.  Poag,  627. 
Johnson  v.  Price,  344. 
Johnson  v.  Rogers,  604,  605,  611,  612. 
Johnson  v.  Worden,  382,  744. 
Johnston,  John  J.,  C83. 
Johnston  &  Hall,259,260,  376,  861,  862. 
JoUet  Iron  &  Steel  Co.,  434,  454. 
Jones,  159,  487,  526,  527,  528,  531,  671, 

676. 
Jones'  Appeal,  789, 
Jones,  B.  F.,  461. 

Jones,  David  W.,  355,  578. 

Jones,  Decatur,  21,  26,  94,  106,  396, 
400,  475,  641,  645,  683. 

Jones,  G.  C,  196,  653. 

Jones,  Oliver  L.,  723,  724. 

Jones  V.  Clark,  742. 

Jones  V.  Emerson,  186,  709. 

Jones  V.  Howland,  412,  817.  820. 

Jones  V.  Hoyt,  734,  736. 

Jones  V.  Kinney,  847. 

Jones  V.  Knox,  586,  745,  750,  771. 

Jones  V.  Leach,  23,  171,  211,  213,  217, 
228,  317,  318,  319,  827,  330,  331, 
347,  611,  623,  719. 

Jones  V.  Lellyett,  761. 

Jones  V.  Milbank,  735. 

Jones  V.  Russell,  744,  746. 

Jones  V.  Sleeper,  405,  415,  418. 

Jones  V.  State,  751. 

Jordan,  162,  524. 

Jordan,  James,  61 6,  649,  650. 

Jordan,  William  G ,  614. 

Jordan,  Willis  A.,  524. 

Jordan  v.  Downey,  233,  338,  829. 

Jordan  v.  Hall,  309. 


XXXll 


INDEX  TO  OASES   CITED. 


Jorey  &  3ons,  724,  725,  727. 
Joseph,  Adolpb,  110,  367,  642. 
Joslyn  etal,  514,  593. 
Joy  V.  Berdell,  566,  669. 
Judd,  Bela,  308. 
Judd  V.  Ives,  308.    ' 
Judson,  Curtis,  200,  655.' 
Judson  v.  Kelty  et  al,  850,  852. 
Judson  V.  Lathrop,  560,  566,  784. 


Kahley  etal,  283,  535,  536,  619,  737, 

789,  840. 
Kaiser  v.  Richardson,  517. 
Kallish,  715. 
Kane  v.  Jenkinson,  494. 
Kane  v.  Pilcher,  489,  548,  560. 
Kane  v.  Rice,  503,  504,  506,  822. 
Kansas  City  Manf.  Co.,  499,  500,  503, 

576,  649,  816,  84J. 
Kappner  v.  St.  Louis  &  St.  J.  R.  R.  Co., 

109,  643. 
Karr  v.  Whittaker,  62,  465,  663. 
Kasson,  Chester  S.,  158,  502,  522. 
Keach,  William,  725,  726. 
Kean  et  al,  157, 162, 518,  524,525, 526, 

527. 
Keating  v.  Arthur,  702. 
Keating  v.  Keefer,  159,  519,  537,  538, 

541. 
Keefer,  Henry  M.,  250,  714,  723,  729. 
Keeler,  James  R.,  34,  53,  434,  454. 
Keenan  v.  Shannon,  328,  354. 
Keene  v.  Mould,  306,  767,  769. 
Kehr  V.  Smith,  537,  539. 
Keller  v.  Denmead,  608. 
Kellogg  V.  Russell,  330,  350. 
Kellogg  V.  Schuyler,  755,  756,  757. 
Kelly  V.  Holdship,  545. 
Kelly  V.  Scott,  500,  783. 
Kelly  V.  Smith,  224,  326,  337. 
Kelly  V.  Strange,  174,  527,  529,  622. 
Kemmerer  v.  Tool,  233,  339,  823. 
Kempner,  380. 
Kempner,  David,  612,  614. 
Kennedy  et  al,  68,  120,  250,  471,  675. 
Kennedy  v.  Rust,  627. 
Kent  V.  Downing,  510. 
Kenyon  &  Fenton,  420,  424,  426,  456. 
Kerlin,  John,  217,  328. 
Kerosene  Oil  Co.,  172,  176,311,232, 

238,  393,  316,  318,  319,  333,  335, 

336,  344,  368,  633. 
Kerr,  W.  W.,  609,  611,  613,  836,  837. 
Kerr  v.  Hamilton,  754. 
Kerr  v.  Roach,  163,  534,  535. 
Kimball,  George  W.,  655,  708. 
Kimball,  John  H.,  113,  188,  189,  393, 

368,  707,  708,  744,  749. 


King,  736. 

King,  Brown,  383. 

King,  DwightB.,415,  730. 

King,  John  G.,  676. 

King,  Robert  G.,  464. 

■King,  Samuel,  28,  424,  440. 

King  et  al,  577. 

King  V.  Bowman,  102,  104,  174,  476, 

622,  623,  634,  636. 
King  V.  Central  Bank,  746. 
King  V.  Dietz,  507,  716,  770. 
King  V.  Loudon,  510. 
King  V.  Morrison,  144,  549,  550. 
Kingley  v.  Cousins,  765. 
Kingon,  James,  381. 
Kingsbury  et  al,  100,  650,  811,  819, 

833,  838. 
Kingsland  v.  Spalding,  744. 
Kingsley,  Daniel  P.,  11,  396,  681,  752. 
Kingsley,  Norman  W.,  197,  656. 
Kingsley  v.  Prentiss,  753. 
Kingston  v.  Wharton,  587,  762. 
Kinkead,  1,  407,  787. 
Kinsman,  Israel,  5,  393. 
Kintner,  J.  M.,  461. 
Kintzing,  44,  422,  448. 
Kinzie  y.  Winston,  49(1,  492. 
Kinzing  v.  Bartholew,  814. 
Kipp,  Joseph  M.,  96,  99,  648. 
Kirliy  v.  Garrison,  748,  769. 
Kirkland,  Chase  &  Co.,  242,  609,  678, 

679. 
Kirtland,  Frederick  S.,  175,  208,  334, 

335,  620. 
Kittredge  v.    Emerson,  508,  510,  514, 

516. 
Kittredge  v.  McLaughlin,  495. 
Kittredge  v.  Warren,  307,  508,  514. 
Klancke,  Julius,  517. 
Klein,  Edward,  305,  306,  307. 
Kline  v.  Bauendahl.  543. 
Knabe  v.  Hayes,  750. 
Knapp  V.  Anderson,  746. 
Knickerbocker  Ins.  Co.  v.  Comstock, 

50,  419,  469. 
Knight,  243.  695,  786. 
Knight  V.  Cheney,  180,  222,  290,  301, 

333,  843,  344,  356,  357,  364,  372, 

373,  570. 
Knoepfel,  William  H.,88, 116,477,632, 

667. 
Knott,  Rooney  &  Dibest,  564. 
Knowlton  v.  Mdseley,  538,  540,  661. 
Knox  et  al  v.  Exchange  Bank,  146,551, 

552.  ■  '       >       T 

Koch,  Jacob  A.,  655,  656,  657. 
Kohlsaat  v.  Hoguet  et  al,  826. 
Krogman,  P.  H.,  559. 
Krueger  et  al,  427. 


INDEX  TO  OASES  CITED. 


xxxm 


Krum,  Uriah,  826. 
Krumbaar  v.  Burt,  502. 
Kunzler  v.  Kohaus,  805,  806,  767. 
Kyle  V.  Bostwick,  591. 
Kyler,  Morris,  108,  110,  209,  291,  361, 
642,  644. 


Labron  v.  Woram,  772. 

Lacey,  Downs  &  Co.,  47,48,49,00,467, 

469. 
Lacy,  W.  Y.,  617. 
Lacy  V.  Rockett,  144,  547,  550. 
Lady  Bryan  Mining  Co.,  2,  215,  216, 

217,228,827,448,793. 
Lain  v.  Gaither,  489. 
Lains,  George,  868,  871. 
Laird  v.  Laird,  318. 
Lake,  J.  J.,  488,  489. 
Lake  Superior  Ship,  Canal,  Railroad  & 

Iron  Co.,  89,  94,  95,  125, 128,  130, 

135,  475,  476,  478,  632,  683,  646. 
Lakin  v.  First  Nat'l  Bank,  352,  813. 
Lalor  V.  Wattles,  806. 
Lamb  v.  Brown,  750. 
Lamb  v.  Damron,  343. 
Lamb  v.  Lamb,  796. 
Lambert,  Hugh  G.,  161,  164,  174,  518, 

519,  622. 
Lammer,  528. 
Lamprey  v.  Leavitt,  516. 
Lane,  Joseph  M.,  381. 
Lane  (G.  H.)  &  Co.,  251,  788,  815,  816. 
Lane,  Brett  &  Co.,  92,  600. 
Laner,  P.,  429. 
Lang,  George,  428. 
Lang,  J.  B.  H.,  388. 
Langdon,  fj94. 

Lanier,  191, 192, 195,381,651,  653, 654. 
Lansing  v.  Manton,  ^67. 
Lapsley,  104,  636. 
Large  v.  Bosler,  586,  753,  700. 
Larrabee  v.  Talbot,  308. 
Lathrop  (Robt.)  et  al,  109,  581,  583, 

639,  642,  648,  683. 
Lathrop,  Cady  &  Burtis,  659. 
Lathrop,  Luddington  &  Co.,  734. 
Lathrop  v.  Crake,  336,  237,  314,  343, 

344,  353,  558,  840. 
Lathrop  v.  Stewart,  399, 749,  767,770, 

774. 
Lathrop  v.  Stuart,  399,  768. 
La  Tourrette  v.  Price,  764,  766. 
Laurie,  Blood  &  Hammond,  353,  357, 

595,  673. 
Lavender  v.  Gosnell,  308,  311,  763. 
Lawson,  James  H.,  133,  283,  481,  523, 

627,  739,  734. 
Leach  r.  Green,  545. 
C 


Leachman,  Stephen  B.,  304,  654. 

Leavenworth  Savings  Bank,  31,  439. 

Leavitt  v.  Baldwin,  750. 

Lee,  John  F.,  99,  IQO,  647,  650,  838. 

Lee,  Thomas  D.,  192,  652. 

Lee  V.  Franklin  Ave.  German  Savings 

Institution,  347,  623. 
Lee  V.  Phillips,  757,  758. 
Leeds,  William,  416,  431. 
Lefler  v.  Hunt,  546. 
Lehman  v.  Strassberger,  358,  461,  580. 
Lehmer  v.  Smith,  583. 
Leibenstein  et  al,  704,  707. 
Leighton,  J.,  40,  433,  714. 
Leighton  v.  Atkins,  755. 
Leighton  v.  Harwood,  558,  571. 
Leighton  v.  Kelsey  et  al,,  314,  331, 

514,  761. 
Leiter  v.  Payson,  61,  400,,  794. 
Leiand,  Simeon,  445,  493,  495,  503, 

500,  648,  649. 
Leiand  (S.)  et  al,  493. 
Lftland  &  Leiand,  779. 
Lemcke  v.  Booth,  113,  188,  744. 
Lemoins  v.  Bank,  577. 
Lenihan  v.  Haman,  214,  548. 
Leonard,  40,  444,  447,  461. 
Levin,  Lewis,  277,  733. 
Levy  (Sam-1  W.)  etal,  32,  70,  79, 193, 

196,  199,  203,  304,  385,  380,  487, 

654,  055,  657,  658,  730,  745. 
Lewis,  A.  T.,  789. 
Lewis,  Henry,  71,  301,  660,  779. 
Lewis  (Adolph)  et  al ,  731. 
Lewis  V.  Fisk,  330,  321. 
Lewis  V.  Gibson,  345. 
Lewis  V.  Hawkins,  760. 
Lewis  V.  Sloan,  233,  339,  813,  838. 
Lewis  V.  TJ.  S.,  342,  244,  344,  006,  678, 

'  785.     • 
Lewis  V.  Webber,  513. 
Lezynski,  184,  705. 
Lightner  v.  National  Bank,  007. 
Lincoln  v.  Cherry,  283,  737. 
Lingan  v.  Bailey,  186,  708. 
Linkman  v.  Wilcox,  817,  826. 
Linn  v.  Hamilton,  747,  759. 
Linn  et  al  v.  Smith,  38,  440. 
Linthicum  v.  Fenley,  310,  540,  632. 
Linton  v.  Stanton,  711,  749,  762. 
Lipscomb  v.  Grace,  755. 
Litchfield,  E.  C,  662. 
Little,  William  H.,  5,  8,  65,  378,  494, 

401,  714,  780. 
Little  V.  Alexander,  827. 
Littlefield,  Hiram,  137,  196,  236,  371, 

272,  2al,  556,  654,  604,  725,  738, 

740. 
Littlefield    v.    Delaware    &    Hudson 


XJXIV 


INDEX  TO  CASES  CITED. 


Canal  Co.,  293,  394,  896,  397,  298, 

399,  364.  365,  366,  368,  369,  870. 
Livermore,  George,  275,  731. 
Livermore  t.  Bagley,  313.  407. 
Livermore  v.  Swazey,  146,  553. 
Livingston  v.  Bruce,  823,  847. 
Livingston  v.  Livingston,  609. 
Lizardi  v.  Cohen,  760. 
Lloyd,  Wm.  L.,  29,  30,  438,  439,  602, 

608,  649. 
Locke,  Worthington  S.,  404,  405,  723. 
Locke  V.  Winning  721,  838. 
Lockett  V.  Hill,  212,  351,  625. 
Loder,  Benj.  H.,  89, 104, 588,  640,  738. 
Loder,  Lewis  B.,  103.133,284,481,738. 
Loder  Brothers,  78,  363,  633, 674,  801. 
Lomax  v.  Spear,  760. 
Lomme  v.  Kintzing,  702. 
Lonergan  v.  Fenelon,  353,  413. 
Long,  "William  H.,  381,  497,  537,  578, 

653,' 717,  719,733. 
Long  (Walter  P.)  et  al.,  Ui,  781,  786, 

787. 
Long  V.  Converse,  491. 
Long  v.  Rogers,  626. 
Longacre  v.  Myers,  749. 
Longis  V.  Creditors,  308. 
Longley  v.  Swayne,  772. 
Longstreth  v.  Pennock,  598. 
Lord,  200,  655. 
Lord,  F.  C,  838. 
Lord,  Horace,  744. 
Loring,  J.  C  ,  863. 

Loring  v.  Kendall,  589,  590,  754,  768. 
Loucheim  v.  Henszey,  828. 
Loud  V.  Pierce,  806,  716,  717,  784. 
Loudon  T.   Blanford,  331,  509,  511, 

548,  593,  609,  612,  799. 
Loudon  V.  First  Nat'l  Bank,  827,  837, 

838. 
Loudon  V.  King,  510,  511,  512. 
Louis,  Solomon,  694. 
Lount,  Ira  A.  &  Chas.  W.,  107,  108, 

863. 
Love  V.  Love,  415,  423,  437,  813,  838, 

836. 
Lovett  V.  Cutter,  146,  552. 
Lowe  V.  Richards,  788. 
Lowenstein,  710. 
Lowenstein   (Sam'l)  et  at,  259,  426, 

431,  466,  710,  805. 
Loweree,  James  M.,  104, 105,  636,  C37. 
Lowry  v.  Morrison,  761. 
LucaS  V.  Morris,  338,  484. 
Ludlow,  Edward  H.,   157,  158,   502, 

521,  533,  528. 
Lummus  v.  Fairfield,  749. 
Lumpkin  v.  Eason,  539. 
Lutgens,  J.  H.  C,  540,  716,  720,  739. 


Lyall  V.  Miller,  565. 

Lynch,  Robert  V.,  639. 

Lynch  v.  Bernstein,  593,  595. 

Lyon,  655. 

Lyon,  J.  H.,  493. 

Lyon  V.  Isett,  766. 

Lyon  V.  Marshall,  250,  729,  749. 

Lyons,  Julia,  1,  407,  460. 

Lyttle,  J;  L.  &  Co.,  695. 

Mabry  v.  Hemdon,  745. 
Macdonald  v.  Moore,  847,  848. 
Mace  V.  Wells,  591,  755. 
Macey  v.  Jordan,  751. 
Machad,  John  A.,  270,  789. 
Macintire,  James,  191,  193,  204,  364, 

884,  653,  801. 
Mackay  et  al.,  728. 
Magee,  George  R.,  467,  701. 
Magie,  WiUiam  H.,  5,  394,  801. 
Magoon  v.  Warfield,  750,  768. 
Main  v.  Mills,  798. 
Major,  William,  130,  180,   384,   479, 

483,  569,  570. 
Malcolm,  Robert,  9,  15,  396,  860. 
Mallory,  133,  134,  135,  136,  148,  250, 

327,  480,  482,  483,  484,  851. 
Mallory,  E.,  216,  217,   319,  328,  229, 

830,  331. 
Maltbie  v.  Hotchkiss,  310,  311,  846. 
Manly,  T.  M.,  535,  536,  541. 
Mann,  Henry  A.,  34,  434. 
Mannheim,  William,  428,  439. 
Manning  v.  Hunt,  550. 
Manning  v.  Keyes,  742. 
Mansfield,  A.  S.,  583. 
Mansfield,  John,  677,  678. 
Manwarring  v.  Kouns,  757,  758,  766. 
Maples  v.  Burnside,  770, 
Marcer,  39,  443. 
March  v.  Heaton  et  al,  225,  347,  570, 

719. 
Marionneaux,  A.  P..  775. 
Maris  V.  Duren,  217,  320,  547. 
Marks,  Isaac,  47,  280,  330,  335,  839, 

450. 
Marks  v.  Barker,  91,  356,  597,  599. 
Markson  v.  Heaney,  100, 176,  208,  211, 

226,  228,  298,  313,  814,  319,  343, 

368,  370,  570,  619,  628. 
Markson  v.  Hobson,  814,  832,  834,  836. 
Marrett  v.  Atterbury,  109,  643. 
Marrett  v.  Murphy,  789. 
Marsh,  Daniel,  368. 
Marsh  v.  Armstrong,  47,  338,  339,451, 

541,  571. 
Marshall,  724. 

Marshall  v.  Knox,  217,  233,  396,  820, 
328,  333,  836,  344,  354,  369,  598. 


INDEX  TO  OASES  CITED. 


XXXV 


Marston,  Wm.  H..  281,  730,  733. 

Marston  v.  Stickney,  517. 

Marter,  Charles  J.,  43,  423,  447. 

Martin  Anson,  378,  710. 

Martin,  Henry,  69,  779. 

Martin,  James.  336,  314,  330. 

Martin,  Nicholas,  161,  519. 

Martin  v.  Berry,  808,  310. 

Martin  v.  Kilboum,  747. 

Martin  v.  Smith  et  al,  585. 

Margin,  58,  460. 

Marvin  v.  Chambers,  616. 

Marwick,  Albert,  347,  786. 

Mason  &  Hamlin  Organ  Co.  v.  Ban- 
croft, 696-. 

Mason  v.  Hughart,  764,  765. 

Mason  v.  Larawson,  771. 

Mason  v.  Nash,  307. 

Mason  v.  Warthena,  509,  703. 

Massachusetts  Brick  Co.,  427,  463. 

Mastbaum,  531. 

Masterson,  John,  333,883,336,344,559, 

Masterson  v.  Herndon  et  al.,  378. 

Matteson  v.  Kellogg,  744. 

Maurer  v.  Frantz  et  al.,  99,  815. 

Maus  V.  McKellip  et  al.,  616. 

Mawson,  George  S.,  79,  195,  196,  376. 
378,  381,  386,  655,  660,  715,  739, 
731,  733,  734. 

Maxim  v.  Morse,  763,  766,  766. 

Maxwell  et  al.  v.  Faxton,  702. 

Maxwell  &  McCane,  164,  520. 

May,  Henry,  164,  536,  530. 

May  v.  Courtney,  214,  514. 

May  v.  Harper,  437. 

May  v.  Merwin,  592,  596. 

Maybin,  J.  W.,  581,  584,  687. 

Maybin  v.  Raymond,  367,  487.  499, 
669,  670,  754. 

Mayer  v.  Gimbell,  769. 

Mayer  v.  Hellman,  310,  882,  836,  846. 

Mayer  v.  Hermann,  835,  886,  837. 

Mays  V.  Fritton,  621;,  811. 

Mays  V.  Manufacturers'  National  Bank, 
487,  488,  489. 

McAdoo  V.  Loomis,  745. 

McAllister  t.  Richards,  834. 

McBride,  802. 

McBrien,  Charles,  192,  204,  651,  657. 

McOabe  v.  Cooney,  489,  770. 

McCanee  v.  Taylor,  313,  637,  760. 

McCarty,  John  Q.,  716,  717,  734. 

McOausland  v.  Waller,  748. 

McClellan,  J.,  174,  618,  633,  865. 

McOonnell,  William,  104, 243,636,  679. 

McCormick  v.  Buckner,  838. 

McCormick  v.  Pickering,  306,  767. 

McCullough  V.  Caldwell,  760. 

McDermott  Patent  Bolt  Mfg.  Co.,  436. 


McDonald,  David  A.,  732,  739,  745> 
McDonald,  John  V.,  663. 
McDonald  v.  Ingraham,  756. 
McDougald  v.  Reid,  758. 
McDowell  et  al,  694. 
McDuffee,  116,  630. 
McEwen  &  Sons,  346,  787,  788, 
McPaden,  James,  136,  482. 
McParland  &  Co.,  66,  774. 
McParland  v.  Goodman,  162,  519. 
McGie  (Fitch  et  al.  v.  McGie  ex  parte 

Sanger),  319,  826,  837. 
McGilton  et  al,  1  77,  213,  300. 365,633, 

633,  638. 
McGrath  &  Hunt,  673. 
McGi  eady  v.  Harris,  636. 
Mclntire,  Charles  H.,  369,  711,  774. 
Mcintosh,  Milton,  105,  609,  611,  636. 
Mclver  &  Moore,  545. 
Mclver  v.  Wilson,  598. 
McKay  &  Aldus, 496,818, 820,831, 849. 
McKay  v.  Funk,  637,  703. 
McKeon,  Thomas,  467,  468,  695. 
McKercher&Pettigrew,  154, 159,533, 

526,  528. 
McKibben,  James  A.,  45,  52,  55,  434, 

437,  444,  450. 
McKiernan  v.  Fletcher,  565. 
McKiernan  v.  King,  839. 
McKinley,  John  H.,  63,  454. 
McKinley  v.  O'Keson,  764. 
McKinsey  et  al.  v.  Harding,  85,  89, 

103,  610,  635,  639,  643. 
McLean,  Archibald,  539. 
McLean,  John  &  Son,  578,  788. 
McLean  et  al.  v.  Brown,  VVeber  &  Co., 

428. 
McLean  v.  Cadwallader,  499. 
McLean  v.  Ihmsen,  783,  846. 
McLean  v.  Johnson,  846,  8*i7. 
McLean  v.  Klein,  594. 
McLean  v.  Lafayette  Bank,  226,  227, 

344,  348,  850,  351,  354. 
McLean  v.  Meline,  846,  848. 
McLean  v.  Rockey,  213,  317,  487,  612. 
McMechin  v.  Grundy,  831. 
McMenomy  v.  Ferrers,  498. 
McMenomy  v.  Murray,  760. 
McMillan  v.  Love,  551. 
McMinn  v.  Allen,  7„45. 
McMuliin  V.  Bank,  575,  591. 
McNair,  Neal  A.,  118,  195,  645,  654. 
McNaughton,  Moses  A.,  39,  47,  438, 

485,  455,  458. 
McNeil  V.  Knott,  589,  767. 
McNulty  V.  Frame,  749,  770. 
McSpedon  v.  Bouton,  551. 
McVey,  W.  C,  375,  376,  377,  378,  383, 

714,  733,  733,  861. 


XXXVl 


INDEX  TO  CASES  CITED. 


Mead  &  Co..  466,  676,  677. 

Mead  v.  National  Bank  of  Fayette- 

ville  et  al,  345,  781. 
Mead  v.  Thompson,  302,  373. 
Meador  v.  Everett,  614. 
Meador  v.  Sharp,  744. 
Mealy.  Stephen  A.,  304,  384. 
Mehane,  John  A.,  174,  611,  619.  632. 
Mechanics'  Bank  v.  Lawrence,  758. 
Med  bury  v.  Swan,  766. 
Metkins,  Kelly  &  Co.  v.  Their  Creditors, 

308. 
Meeks  v.  Whatley,  620,  622 
Melick,  Isaac  C,  28,  53,  441.  456,  785. 
Mellor  So  Co.,  487. 
Melvin  v.  Clark,  704. 
Meiidel.<iohn,  S..  51,  419,  457. 
Mendcnhall,  48,  50,  192,  462,  467,  468, 

469,  633. 
Mcndenhall,  Richard  J.,  469,  576. 
Mendeiihall  v.  Carter,  425,  426,  427. 
Merchants'  Insurance  Co.,  2,  255,  809, 

407,  417,  420,  664,  665,  793. 
Merchants'  Nat'l  Bank  v.Comstock,685. 
Merchants'  Nat'l  Bank  T.   Truax,  812, 

839. 
Merkle,  George,  459. 
Merrick,  W.  B.,  628,  629,  631. 
Merrifield,  Truman,  357,  595,  673. 
Merrill,  E.  C,  640. 
Merrill,  William  G.,  406. 
Merritt  v.  Ulidden  et  al.,  184.  705. 
Metcalf  &  Duncan,  181,  183, 'l84,  701, 

705. 
Metz,  Joseph,  595. 
Metz  V.  Buffalo,  Corry  &  P.  R.  R.  Co., 

567,  794,  795. 
Metzger,  Jacob,  503,  534. 
Metzler  &   Cowperthwaite,  44,    179, 

448,  449,  571. 
Meyer,  Edward,  833,  836. 
Meyer  v.  Aurora  Ins.  Co.,  703. 
Meyers,  Louis,  183,  534,  537,  705. 
Michaels  v.  Post,  315,  443. 
Michener  v.  Payson,  377,  795,  796. 
Mifflin,  186,  187,  708. 
Migel,  Solomon,  181,189,699,701,707. 
Milhous  V.  Aicardi,  758,  774. 
Miller,  Edmund  H.,  241,  345,  681,783. 
Miller,  S.  8.,  451. 
Miller,  William  D.,  467. 
Miller  v.  Black,  399,  487. 
Miller  v.  Bowles,  214,  215,  321,  509. 
Miller  v.  Gillespie,  748. 
Miller  v.  Jones,  359,  504,  606,536,615. 
Miller  v.  Keys,  414,  417,  580. 
Miller  v.  Mackenzie,  509. 
Miller  v.  O'Brien,  489,  516. 
Miller  v.  Parker,  499. 


Mills,  William,  336,  239,  343,665,  666, 

667,  786,  788. 
Mills  V.  Davis,  329.  839. 
Milner,  Jonathan  J.,  580. 
Miltenberger  v.  Phillips,  561. 
Milwain,  Elijah,  94,  646. 
Mims  V.  Swartz,  168,  545,  563. 
Mir.on  v.  Van  Nostrand  et  al.,   184, 

703,  708. 
Minot  V.  Brickett,  549,  770. 
Minot  V.  Thacher,  762. 
Mitchell,  J.  C,  257,  605,  673. 
Mitchell  (T.  P.)  et  al,  66,  778. 
Mitchell  V.   Manufacturing  Co.,  207, 

319,  337,  234,  806,  335,  336,  338, 

344,  348. 
Mitchell  V.  McKibbin,  846,  537,  538. 
Mitchell  V.  Singletary,  750. 
Mitchell  V.  Winslow,  500,  536,  617. 
Mittledorfer,  Moses  and  Charles,  650, 

676,  677. 
Mitzel,  460. 

Mixer  v.  Excelsior  Co.,  508,  514. 
MofBt  v.  Cruise,  551. 
MoUison  V.  Eaton,  451. 
Monroe  v.  Upton,  83,  584,  585.  756, 

758. 
Montgomery,  Henry  B.,  104,  105,  445, 

583,  591,  637,  647,  677,  678,  788. 
Montgomery  v.  Bucyrus  Mach.   Co., 

500. 
Mooney,  Joseph,  370,  698. 
Moore,  Chauncey  W.,  723. 
Moore,  Rufus  E.,  66,  68,  779. 
Moore  v.  Jones,  236,  314,  315,  501. 
Moore  v.   Nat'l  Exchange    Bank   of 

Columbus,  60,  462,  582. 
Moore  v.  Rosenberger,  397,  493. 
Moore  v.  Voss,  550. 
Moore  v.  WaUer,  746,  748. 
Moore  v.  Walton,  435. 
Moore  v.  Young,  498,  505,  553. 
Moore  &  Bro.  v.  Harley,  55,  436. 
Moran  v.  Bogert,  383,  566,  673. 
Moran  v.  Schnugg,  605,  620. 
Morford,  Charles  A.,  33.  400. 
Morgan  v.  Campbell,  508,  593,  594. 
Morgan,  Root  &  Co.  v.  Mastick,  413, 

419. 
Morgan  et  al.  v.  Thomhill  et  al,  337, 

389,  394,  301,  302,  343,  357,  364, 

867,  373. 
Morganthal,  John,  131,  473,  478. 
Moritz  &  Pinner,  777,  779,  780. 
Morrill,  George  P.,  534,  536,  553,  591. 
Morris,  38,  52,  55,  435,  436,  444,  633, 

688,  689,  690,  694. 
Morris,  Robert,  309,  313,  337,  467,  468, 

581. 


INDEX  TO  OASES  CITED. 


XXXVU 


Morris  v.  Davidson,  323. 
Morris  v.  First  Nat'l  Bank,  500. 
Morris  v.  French,  496. 
Moirison,  Tliomas,  605,  007,  833. 
Morrison  v.  Woolson,   749,  750,  767, 

768. 
Morrow,  J.  H.,  496. 
Morse,  148,  483,  484. 
Morse,  Edward  P.,  244,  785,  787. 
Morse  &  Co.,  584,  591. 
Morse  v.  Cloyes,  770. 
Morse  v.  Godfrey,  412,  817,  841. 
Morse  v.  Hovey.  805,  306,  591. 
Morse  v.  Hutchins,  743. 
Morse  v.  Lowell,  105,  636,  744. 
Morse  v.  Presby,  269,  315,  711,  750, 

757. 
Morss  T.  Grittman,  546. 
Mosby  V.  Steele,  703. 
Moseley,  Wells  &  Co.,  526. 
Moses,  S.  J.,  44,  450. 
Mott,  Jacob  H.,  565. 
Mott  V.  Maris,  680. 
Moulton  et  al,  826. 
Muirbead  v.  Aldridge,  589. 
MuUer  &  Bretano,  35,  40.  43,  43,  44, 

45,  46,  47,  331,  404,  433,  440,  448, 

449,  450,  454. 
MuUer  v.  Erich,  543. 
Munger  &  Champlin,  433. 
Munn,  408,  439,  430,  463. 
Munsoa  v.  B.  H.  &  E.  R.  R.  Co.,  514, 

516. 
Murdock,  George  A.,  83,  84,  375,  638, 

717,  730,  866. 
Murphy,  Alonzo,  58,  465. 
Murphy  v.  Smith,  759. 
Murray,  581. 
Murray  t.  De  Rottenham,  313,  590, 

595, 751,  753,  760, 
Murray  V.  Jones,  541,  566. 
Murray  v.  Marsh,  377. 
Murray  v.  Murray,  783,  784. 
Murray  v.  Riggs,  91,  596. 
Mutual  Life  Ins.  Co.  v.  Cameron,  757. 
Mutual  Savings  Bank,  555. 
Myer  v.  Crystal   Spring  Pickling  & 

Pres'g  Co.,  331. 
Myers  v.  8,eeley,  795. 
Myrick,  Benj.  H.,  14, 104,  397,637,667. 

Napier  v.  Server,  538. 
Nassau  v.  Parker,  755,  756. 
National  Bank  v.  Conway,  505, 506. 
National   Bank   of    Leavenworth    v. 

Hunt,  505. 
National  Bank  v.  Taylor,  703,  766. 
National  Life  Ins.  Co.,  406. 
National  Iron  Co.,  618. 
Nazro  v.  Cragin,  314. 


Neale,  Charles  E.,  138,  139,  486,  556, 

Nebe,  Henry,  80,  87,  639. 

Needham,  Oris  A.,  11,  715. 

Neilson,  J.,  61,  465. 

Nelms  V.  Pugh,  411. 

Nelson  v.  Garland,  398,  803,  870,  373. 

Nesbit  V.  Greaves,  309. 

Newhall,  487,  491. 

Newhall  et  al.  v.  Lynn  Sav.  Bank,  604. 

New  Lamp  Chimney  Co.,  250, 351,675. 

New  Lamp  Chimuey  Co.  v.  Ansonia 

Brass  &  Copper  Co.,  4,  315,  699, 

792,  794. 
Newland,  Frank,  573,  604,  634. 
Newman,  Abraham,  735,  737. 
Newman  v.  Fisher,  794. 
Nichols  V.  Bellows,  501. 
Nichols  V.  Baton,  491. 
Nickodemus,  Peter,  88,  31,  3S,  37,  54, 

405,  406,  408,  426,  437,  428,  458, 

589. 
Nightingale,  John,  449. 
Noakes,  Thomas,   156,  521,  557,  571, 

670. 
Noble,  George  W.,  94,  135,  475,  645. 
Noble  V.  Scofleld,  853. 
Noesen,  Theodore,  438. 
Noonan,  Joseph  A.,  66,  67,  68,  777, 

778,  779. 
Noonan  &  Connolly,  728,  734. 
Noonan  v.  Orton,  144,  533,  542,  547. 
Noroross,  Nicholas  G.,  15,  397. 
Norris,  James  W.,  209,  223,  313,  333, 

344. 
Norris  v.  Goss,  757. 
North'  American  Ins.  Co.  v.  Graham, 

729. 
North  V.  House,  833,  837.  843. 
Northern  Iron  Co.,  88,  89,  94,  95,  134, 

125,  476,  477,  631,  633,  646. 
Northman  v.  Insurance  Co.,  550. 
Norton,  C.  H.,  133,  180,  475, 478, 479. 
Norton  v.  Barker,  560. 
Norton  v.  Boyd,  330,  330. 
Norton  v.  De  la  Villebeuve,  558,  561, 
Norton  v.  Switzer,  183,  549,  551,  706. 
Nounnan  &  Co.,  357.  464,  580,634,672. 
Noyes,  B.  B.,  255,  356,  669,  670. 
Noyes,  G.  N.,  381. 
Nudd  V.  Burrows,  834,  836. 
Nudd.v.  Montanze,  840. 
N.  y.  Mail  Steamship  Co.,  148,  149, 

355,  488,  575,  606,  666,  671,  676, 

677,  678. 

O'Bannon,  14,  397,  736. 

O'Brien,  Mary  A.,  1,  389,  357, 358,407. 

O'Brien  v.  Weld,  333. 

O'Connor  v.  Parker,  853. 

O'Donohue,  John,  303,  659. 


xxxvin 


HTDBX  TO  CASES  CITED. 


O'Dowd,  Michael,  497. 

O'Fallon,  169,  170,  565. 

O'Farrell  et  al,  370,  663,  739. 

O'Haia,  676. 

O'Hara  v.  Dilworth,  554. 

O'Hara  v.  MacConnell,  351,  355,  374. 

O'Hara  v.  Stone,  837. 

O'Mara,  Michael,  186,  707. 

O'Neale,  A.  G.,  491. 

O'Neil,  83,  89,  573,  644,  691. 

O'Neil  V.  Dougherty,  551. 

Oakey  v.  Bennett,  490. 

Oatey  v.  Corry,  169,  488,  557,  564. 

Oakey  v.  Gardner,  507. 

Oakley,  Chailes,  400. 

Gates  V.  Parrish,  287,  774. 

Obear,  434. 

Ocean  Nat.  Bank  v.  Olcott,  387,  540, 
774. 

Odell  V.  Wooten,  747,  772. 

Ogden  V.  Cowley,  600. 

Ogden  V.  Jackson,  833. 

Okell,  William,  195,  283,  654,  734. 

Olcott,  Cornelius,  230,  331. 

Olcott  V.  Maclean,  824,  867. 

Oldens  v.  Hallet,  307. 

Olds  (M.)  et  al,  735. 

Oliver  V.  Smith,  317,  680. 

Olmsted,  50,  469. 

Onion  v.  Clark,  490. 

Ontario  Bank  v.  Mumford,  493,  544, 
548. 

Orcntt,  734. 

Oregon  Bulletin  Printing  &  Publish- 
ing Co.,  31,  394,  367,  371,  413, 
418,  420,  439,  443,  460, 461,  500. 

Oregon  Iron  Works,  330. 

Orem  &  Son  v.  Hariey,  35,  53,  430, 
482,  456. 

Ormsby  v.  Dearborn,  57-6. 

Orne,  Freeman,  9,  11,14,21,  82,  91,94, 
396,  397,  400,  572,  599,  644,  645, 
739,  860. 

Osage  Valley  &  Southern  Kansas  R.  R. 
Co.,  459. 

Osborn  v.  Baxter,  569. 

Osborn  v.  McBride,  492,  785. 

Otis  V.  Gazlin,  7«4,  765. 

Otis  V.  Hadley,  233,  339,  814,  829,  831. 

Ouimette,  L.  H.,  28,  57,  58,  440,  442, 
458,  459,  460,  837. 

Overton,  W.,  135,  481. 

Oweu  &  Murrin,  488. 

Owens,  Jo^in,  161,  519,  530. 

Owens  V.  Gfimsley,  771. 
Owesley  v.  Cobia,  744. 
Oxford'lron  Co.  v.  Slafter,  825,  837. 

Packard,  D.  C,  850. 

Paddock,  S.,  106,  108,  581,  641,  644. 


Paget,  275,  731. 

Paige  V.  Loring,  814,  825,  829. 

Paine  v.  Caldwell,  208,  314,  345. 

Palmer,  832.     , 

Palmer,  Charles  N.,  668,  730,  732. 

Palmer,  E.  V.,  729. 

Palmer,  James  M.,  40,  432. 

Palmer  v.  Merrill  et  al.,  704. 

Palmer  v.  Preston,  743. 

Pardee  v.  Leitch,  322. 

Park  V.  Casev,  757,  766. 

Parker,  Renslow  S.,  716. 

Parker  v.  Atwood,  287,  774. 

Parker  v.  Muggridge,  500,618,783,784. 

Parker  &  Pe.k,  652,  679,  713. 

Parkes,  J.  F.  &  0.  R.,  124,  476,  477, 
527,  ."iSl,  634,  63S. 

Parks  V.  Goodwin,  772. 

Parks  V.  Shelden,  513. 

Parsons  v.  Topliff,  513,  825. 

Partridge  v.  Dearborn,  826,  '828. 

Patrick  t.  Bank,  824. 

Patterson,  Charies  G.,  20,22,76,81,106, 
138,188,192,199,203,376,385,390, 
395,487,551, .573,630,6+1, 651,655, 
656,657,707,708,743,865. 

Pattison  &  Co.  v.  Wilbur,  750,  760. 

Paulson,  782. 

Payne  et  al.  v.  Able  et  al.,  214,745,747, 
750,761,769. 

Payne  v.  Solomon,  418,  419. 

Payson  v.  Brooke,  377,  795,  796. 

Payson  v.  Dietz,  231,  234,  339. 

Payson  v.  Payson,  508. 

Payson  v.  Stoever,  497,  797. 

Payson  v.  Withers,  797. 

Pearce,  Alonzo,  716,  717,  723,  729. 

Pearce  v.  Foreman,  760. 

Pearsall  v.  McCartney,  734,  735. 

Pearson,  George  W.,  128,  130,  477,478. 

Pease,  R.  S.,  243,  244,  785,  786. 

Pease  et  al.,  84,  109,  635. 

Pease  v.  Bennett,  644. 

Peck,  Bionson,  7!',  387. 

Peck,  J.  L.  A.,  514. 

Peck  V.  Jenness,  145,  214,  217,  328, 
508,  514,  546,  603,  760. 

Peckham  v.  Burrows,  817,  830,  835. 

Peebles,  Lemuel,  605. 

Peel  V.  Ringgold,  545,  784. 

Pegues,  P.  A.,  252,  671. 

Peiper  v.  Harmer,  232,  338,  559. 

Penn    (Jno.  R.)  et  al.,  68,  69,  70,  392, 

714,715,735,750,779,790. 
Penn  V.  Edwards,  549. 
Pennell  v.  Percival,  285,  741,  770  771 
Penniman  v.  Norton,  548,  549    761. 
Pennington   v.   Lowenstein,   228    327 

830,347,508.  '         ' 

Pennington  v.  Sale  &  Phelan  etal.,  172 


INDEX  TO  CASES  CITED. 


XXXIX 


211,  213,  217,  225,  228,  316,  81T, 

819,  827,  33U,  347,  611. 
Penny  v.  Taylor,  162,  619,  704,  759. 
People  V.  Brennin,  333. 
People  V.  Brooks,  709. 
People  V.  Dunean,  492. 
People's  Mail  Steamship  Co.,  172,  211, 

316,318,  319,  335,  623. 
Perdue,  Lindsay,  161,  165,  166,  519, 

531,  632,  607,  860. 
Perkins,  148,  149,  371,  484,  733. 
Perkins  v.  Gay,  287,.  774. 
Perley,  Daniel  J.,  717. 
Perley  v.  Dole,  488,  495. 
Perrin  &  Hance,  505,  506,  635,536,821. 
Perry,  John  S.,  26,  121,  396,  400,  473, 

478,  484. 
Perry  v.  Allen,  721,  727. 
Perry  v.  Chandler,  508. 
Perry  v.  Langley,  293,298,307,368,405, 

408,  409,  410,  421,  422,  463. 
Perry  t.  Lorillard  Fire  Ins.  Co.,  497. 
Perry  v.  Someily  et  al.,  214,  514. 
Perryraan  v.  Allen,  854. 
Pesoa  V.  Passmore,  740,  749. 
Peterson  v.  Spear,  716,  723,  724. 
Peine,  H.,  599. 
Pettis,  Julius  R.,  707,  708. 
Petty  V.  Walker,  718. 
PfafiF,  Frederick,  862. 
Piromm,  128, 129,  135,477,478,481. 
Phelps,  Caldwell  &  Co.,  122, 124,  126, 

127,  475,  477,  667,  781. 
Phelps  V.   Classen,  28,  56,  289,   358, 

440,  458,  462. 
Phelps  V.  Curts,  868,  870. 
Phelps  V.  McDonald,  491,  564. 
Phelps  V. 'Sellick,  177,212,  328,347, 

660,  625,  627. 
Phelps  V.  Stearns  et  al ,  446. 
Philadelphia  Axle  Works,  30,  436,438, 

466. 
Phillips,  William  W.,  86,  629,  630. 
Phillips  V.  Bowdoin,  761. 
Phillips  ».  Helmbold,  139,317,557,559. 
Phillips  V.  Russell,  744. 
Piiillips  V.  Solomon,  747. 
Phipps  V.  Sedgvfick,  868. 
Phoenix  V.  Innraham,  353,356,821,831. 
Pickering,  William  J.,  434. 
Pickett  V.  McGavick,  562,  774. 
Picton,  293,  300,  368,  370,  408. 
Pierce  v.  Evans,  814,  835. 
Pierce  &  Holbrook,  14,  272,  396,  421, 

423,  730,  740,  846,  847. 
Pierce  v.  Phillips,  626. 
Pierce  &  Whaling,  334. 
Pierce  v.  Wilcox,  177,  212,  627,  761. 
Pierson,  William  H.,  268;  398,487,  710, 

714,719,721,722,726,728(729,741. 


Pike  V.  Crehore,  378,  646. 

Pike  V.  Lowell,  559. 

Pike  V.  McDonald,  754,  757. 

Pillow  T.  Langtree,  490. 

Pindell  V.  Vimont,- 560,  616. 

Pioneer  Paper  Co.,  191,  201,  653,  660. 

Piper  V.  Brad.v,  823,  829,  836, 

Pitt,  Charles  S.,  55,  406,  444. 

Pittdck,  Robert,  572,  582,  643. 

Place  &  Sparkman,  110,  291,  358,  360, 

362,  368. 
Planters'  Bank  v.  Conger,  144,  547. 
Piatt,  John  H.,  847.      ' 
Piatt  V.  Archer,  42,  809,  854,  453,466, 

684,  799. 
Piatt  V.  Parker,  750. 
Piatt  V.  Stewart,  290,   858,  606,  694, 

672,  812,  826,  830. 
Plimpton,  Horace,  15,  21,  396,  400. 
Pogue  V.  Joyner,  754. 
Poleman,  William  C,  526. 
Pollock  V.  Pratt,  680. 
Pomeroy,  C.  W.,  15,  398,  718. 
Poole  V.  McDonald,  689,  693. 
Porter  v.  Douglass,  534,  716,  724. 
Porter  v.  Porter,  763. 
Port  Huron  Dry  Dock  Co.,  88,  89,108, 

573,  629,  631,  632,  640. 
Portsraouht  Savings  Fund  Society,  677. 
Post  V.  Corbin,  353,  821,  832. 
Post  V.  Rouse,  234,  339. 
Potter  V.  Wright,  684. 
Potts  V.  Garwood,  409,  420;  462,  463. 
Powell,  Allen  F.,  116,  133,  480,  481, 

482,  667. 
Powell  V.  Kinox,  613,  718. 
Prankard   (F.  T.)  et  al,   68,  69,   779, 

780. 
Pratt,  Charles  C,  526,  628. 
Pratt,  D.,  58,  389. 
Pratt,  Edward  D.,  429. 
Pratt,   Jr.,  v.  Curtis  et  al.,  225,  347, 

351,  534,  538. 
Pratt  V.  Russell.  763,  766. 
Pray  V.  Torr,  115,  699. 
Prentiss  v.  Kingsley,  753. 
Prescott,  Martin,  672,  682. 
Preston,  Alvin  B.,  4itO. 
Preston,  Charles  H.,  82,  83,  161,  168, 

164,  2K6,  376,  510,  511,  612,  519, 

520,  532. 
Preston  v.  Simons,  717,  767,  769. 
Prewett  V.  Oaruthers,  763,  764. 
Price,  484. 

Price,  J.  S.  &  J.,  159,  526. 
Price  V.  Bray,  767,  769,  770. 
Price  r.  Miller,  447,  461. 
Price  T.  Phillips,  659. 
Princeton,  Thomas,  96,  446. 
Pritchard  v.  Chandler,  227,  844,  561. 


xl 


INDEX  TO  CASES  CITED. 


Providence  Co.  Savings  Bank  v.  Frost, 

574,  582. 
Pryor,  Richard,  23,  165,  632,  571.. 
Puffer,  Jonas!,  278,  731. 
Pugh  V.  Bussell,  30.7. 
Pugh  V.  Yoik,  766. 
Pulver,  Eugene,  270,  273,  739,  740. 
Pulver,   John,  12,  26,  27,  76,  78,  120, 

121,  385,  386,  396,  399,  400,  473, 

474. 
Pupke,  H.  <feG..54,  461. 
Purcell  V.  Robinson,  625. 
Purviance  v.  Union  Nat'l  Bank,  498. 
Purvis,  James  J.,  123,124,477,478,667. 
Pusey,  A.,  494,  849. 
Pusey  V.  Bradley,  316. 

Quackenboss,  John  M.,  730. 
Quiuike,  662,  739. 

Rado,  Peter,  29,  442. 

Raffauf,  Jacob,  434. 

Rahilly  v.  Wilson,  495,  852. 

Raiguel  v.  Gerson,  749. 

Bainsford,  D.  A.,  538,  715,  716,  774. 

Ralph,  159. 

Rand  v.  Upham,  774. 

Randall  &  Co.  v.  McLain,  510. 

Randall  &  Reed,  19,  391. 

Randall  &  Sunderland,  35,  37,  53,  408, 

410,  413,  421,  4.30,432,  456,  461. 
Randall  &  Sutton,  750. 
Randolph  v.  Canbv,  498. 
Rank,  186,  309,  708. 
Rankin  &  PuUan  v.  Florida,  Atlantic  & 

G.  C.  R.  R.  Co.,  28,  420,  573,  792. 
Rankin  v.  Third  Nat'l  Bank,  834,  835. 
Ratcliffe,  Robert,  121,400,473,478,484. 
Rathbone,   Robert  C,  278,  280,   281, 

713,  714,  715,  716,  717,  733. 
Rathbone  v.  Blackford,  395,  596. 
Ray,  James  T.,  11,  106,  192,  396,  581, 

642,  651,  752. 
Ray  V.  Norsevforthy,  175,  619,620,622, 

623. 
Ray  V.  "Wight,  703. 
Rayl  V.  Lapham,  774. 
Raynor,  Jacob,  39,  426,  435. 
Reade  v.  Waterhouse,  144,  546,  551. 
Reakirt,  John,  199,  655. 
Reavis  v.  Garner,  534,  566. 
Redfleld,  11,  395,  740. 
Redman  v.  Gould,  377,  543. 
Redmond  &  Martin,  34,  36,  433,  456. 
Reece  &  Brother,  96,  647. 
Reed,  C.  W.,  581. 
Reed,  Horatio,  182,  183.  293,  705. 
Reed,  J.  K.  P.,  727,  728. 
Reed,  John  M.,  289,  296,297,298,  857, 
868,  869. 


Reed,  Timothy,  723.  ^ 

Reed  V.  Bullmgton,  212,  287,  627,  <60, 

774. 
Reed  v.  Emory,  754.  - 
Reed  V.  Pierce,  752. 
Reed  etal.  v.  Taylor,  808,  311,  846 
Reed  V.  Vanghan,  306,  315,  749.  770.  , 
Reed  v.  Vaughn,  767. 
Rees  V.  Butler,  757. 
Reeser  v.  Johnson,  848. 
Regan  v.  Regan,  770. 
Reid  V.  Martin,  743. 
Reiman  &  Friedlander,  30,  52,  305,806, 

307,'438,471 ,  688, 689, 693,694, 695. 
Rein,  Philip,  375,  385,  862. 
Reilz  V.  People,  870. 
Repplier  v.  Bloodgood,  824,  853. 
Republic  Insurance  Co.,  84,  588,  638, 

795,  796,  797. 
Reynolds,  308,  309. 
Rhoades  v.  Blackiston,  144,  493,  544. 
Rhodes,  618. 

Rice,  George,  243.  244,  786, 787. 
Rice  V.  Grafton,  818,  825. 
Rice  V.  Maxwell,  853. 
Rice  V.  Melendy,  451,  811. 
Richards,  Andrew  J.,  202,  656. 
Richards  V.  Maryland  Ins.  Co.,  485,561. 
Richards  v.  Nixon,  749,  767. 
Richardson,  Clementina  T.,  385. 
Richardson  (Henrietta)  etal,  183,  226, 

314,  343,  706. 
Richardson,  S.  H.  &  Co.,  159,  526. 
Richter's  Estate,  96,  100,  647,  650,  811. 
Riggin  V.  Maguire,  586. 
Riggs,  Lechtenberg  &  Co.,  582. 
Riggs  V.  White,  771. 
Riordon,  John,  97,  99,  446,  649. 
Rison  V.  Knapp,  233,   812,    814,  817, 

819,  832,  835,  836,  841,  862. 
Rison  V.  Powell,  233,  339. 
Rix  V.   Capitol  Bank,  164,    518,  526, 

528,  532,  823. 
Robb  V.  Powers,  187,  707. 
Roberts  v.  Woods,  761. 
Robertson,  David  H.,  15,  397,  716,725. 
Robinson,  Jessie  H.,  24,  263,  264,  265, 

370,  801,  802. 
Robinson,  Julius  A,,  677. 
Robinson,  Ward  E  ,  113,  276,  298,  368, 

699,  707,  731. 
Robinson,  Wm.  L.,  107,  863. 
Robinson  &  Chamberlain,  196,  652,714. 
Robinson  v.  Elliott,  535,  53(i,  541,  822. 
Robin.son  et  al.  v.  Pesant  et  al.,  586 

596,  752. 
Robinson  v.  Wndsworth,  718. 
Robinson  v.  Wilson,  159,  164,  512. 
Kockford,  Rock  Island  &  St.  Louis  R. 

R.  Co.  V.  McKay  &  Aldus,  500. 


INDEX  TO  CASES  CITED. 


xU 


Roddin  &  Hamilton,  782. 

Roden  V.  Jaco,  626,  757. 

Rodgers  v.  Coryell,  412. 

Rogers,  Davis,  876,  447. 

Rogers,  W.  M.,  714,  719,  726.       , 

Rogers  v.  Stevenson,  146,  542,  552. 

Rogers  v.  West.  Insurance  Co.,   751, 

756. 
Rogers  v.  "Winsor,  222,  833,  552. 
Rohrer's  Appeal,  218,  829,  841. 
Rollins  V.  Twitchcll,  92,  600. 
Rooney,  C.  J.,  445,  461. 
Roosevelt  v.  Mark,  312,  575,  578,  579. 
Rosenberg,  Israel  M.,  212,  317,  623. 
Rosenberg,  Mvron,  181,  182,  184,  251, 

675,  699,' 701,  705,749. 
Rosenfield,  Isaac,  203,  250,  282,  487, 

655,  657,  713,  719,  720,  721,  722, 

725,  733,  734,  851. 
Rosenflelds,  39,  40,  52,  55,  435,  436. 
Rosenthal,  H.  &  M.,  434. 
Rosey,  Louis,  672. 

Ro-sey,  Louis  H.,  82,235,  584,  664,  678. 
Roswig  V.  Seymour,  709. 
Rovran  v.  Holcomb,  306,  767,  770. 
Rnwe  v.  Page,  308,  310,  340,  516,558. 
Rowell,  Christopher  C.  723,  729,  735. 
Rucknam  v.  Covrell,  315,  757,  759,  771. 
Ruddick  v.  Billings,  288,  289, 292,  293, 

294,  356,  357,  359,  364,  368,  369. 
Rudge  V.  Rundle,  744,  757. 
Ruehle,  Ferdinand,  101,  212,  213,  624, 

625,  6.S3,  634. 
Rugan  V.  West,  146,  377,  552. 
Rugely  V.  Robinson,  318,  487,  507,544, 

717,  718,  761. 
Rundle  &  Jones,  183,  575,  706. 
Rupp,  526. 

Rushin  v.  Cause,  629. 
Russell  v.  Cheatham,  212,306,627,750. 
Russell  V.  Owen,  232,  601. 
Rust,  Elam,  487,  503,  612. 
Ruth,  David,  153.  154,  155,  156,  157, 

521,  522,  523,  524,  526. 
Ryan,  Thomas,  408,409,  413,  459,  460. 
Ryan  &  Griffin,  169,  564. 
Ryerss  v.  Fanvell,  507. 

Sabin,  Philo  R.,  177,  212,224,337,  608, 

628. 
Sacchi,  149,  483,  617.  674. 
Sackett  r.  Andross,  305,  306,  768,  770. 
Safe  Deposit  &  Savings  Institution,  461. 
Salkey  v.  Gerson.192, 197,653,656,697. 
Sallee,  William  A.,  10,  396,  397,  8B8. 
Salmons,  L.  T.,  618. 
Samson  v.  Blake,  21 1,289, 294, 297, 299, 

300,  317,  334,  837,  357,  358,  365, 

369,  371. 
Samson  v.  Burton  et  al.,  145,  214,  215, 


274,  fi21,  829,  514,  515,  546,  553, 

700,  702,  705,  817,  829. 
Samson  v.  Clarke,  177,  216,  219,  228, 

229,  289,  300,  327,  328,  333,  338, 

355,  357,  .S70,  515. 
Samuel  v.  Cravens,  764. 
Sandford,  408. 

Sandford  v.  Sinclair,  772,  773. 
Sands  Ale  Brewing  Co.,  617. 
Sands,  Comfort,  484. 
Sands,  George  E.,  136,  483,  485. 
Sands  v.  Codwise,  534,  535,  541,  542. 
Sandusky  v.  First  National  Bank,  340, 

372. 
Sandford  v.  Lackland,  491. 
Sanford  v.  Huxford,  854. 
Sanford  v.  Sanford.  82,  551,  574. 
Sanger  &  Scott,  677. 
Sanger  v.  Upton,  795,  796. 
Sargent,  Edward,  39,  48,  52,  55,,  435,. 

436,  437,  466. 
Saunders  v.  Commonwealth,  745,  751. 
Saunders,  Wm.  A., 85,100,631, 639,649. 
Sauthoff  &  Olsen,  161,  520,  605,  606. 
Savage  v.  Best,  320. 
Savings  Bank  v.  Webster,  757. 
Savory  v.  Stocking,  753. 
Sawtelle  v.  Rollins,  549. 
Sawyer,  James  M.,  665,  669,  678,  680, 

693. 
Sawyer  v.  Hoag,  91,  504,  696.  597. 
Sawyer  et  al.  v.  Turpin  et  al.,  506,  506, 

812,  817,  821,  822,  824. 
Scammon,  53. 

Scammon,  J.  Young  34,53,434,439,454. 
Scammon  v.  Cole  et  al.,  97,  226,  355, 

811,  812,  814,  818,  830,  831,  882, 

834,  835,  839,  852. 
Scammon  v.  Kimball,  91,  597,  598. 
Schaptcr,  Samuel,  564. 
ScheifTer  &  Garrett,  129,  131,  132',  135, 

138,  150,  478,  479,  480,  481,  485, 

486,  781,  865. 
Schenck,  710. 

Schepeler  (J.  F.)  et  al,  121,  474,  700. 
Schick,  Julius,  408.  409,  423,  812. 
Schlichter  ^(Cathn.  H.)  et  al,   2,   57, 

459,  460,  579. 
Schlitz  V.  Schatz,  823. 
Schnepf,  F.,   23,  216,  217,  228,  320, 

327,  609,  612,  618,  719,  837. 
Sohoenberger,  -Jos.,  44ti,  648. 
Schofield  (D.  G.)  et  al,  285,  715,  720, 

790. 
Schofleld  V.  Moorhead,  204,  384. 
Schonberg,  J.  A.,  200,  661,  66:i. 
Schoo,  425,  734. 
Schuhardt,  Frederick,  585. 
Sohulenberg  v.  Kabuieck,  359,845,852. 
Schuman  v.  Fleckenstein,  346,  841. 


xlii 


INDEX  TO  OASES  CITED. 


Schutnpert,  14,  492,  727,  728. 
SchuylrT,   S.  D.,  278,  283,  875,  453, 

713,  734. 
Schwab,  Julius,  676. 
Schwartz,  M.  T.,  530. 
Schwarz,  Henry,  585,  701. 
Soott,  6u9. 
Scott,  Dwight,  609. 
Scott,  Samutl  C,  185,701. 
Scott,  Collins  &  Co.,  689,  690,  691,  692. 

693,  695. 
Scott  V.  Kelly,  627. 
Scott  &  McCarty,  96,  446,  647. 
Scott  V.  Wilkie,  144,  546. 
Scrafibrd.  C.  G.,  30,  61,  438,  457. 
Scudder,  Wilcox  &  Ogden,  461. 
Scull,  Isaac,  34,  38,  53,  415,  434,  454, 

456. 
Scully  v.  Kirkpatrick,  310. 
Seabury,  James  M.,  276,  731,  732,  733. 
Seaman  v.  Stoughton,  490,  848. 
Seaver  V.  Spink,  815,  816. 
Seckendori,  J.,  195,  276,  660,  731. 
Second  Nat'l  Bank  v.  Hunt,  821. 
Second    Nat'l    Bank    v.    Nat'l    State 

Bank,  605,  621,  622,  761. 
Sedgwick  V.  Casey,  560. 
Sedgwick  V.  Fridenberg,  291,  3G1. 
Sedgwick  v.  Lynch,  845. 
Sedgwick  v.  Milwaid,  841. 

Sedgwick  V.  Minck  etal,  214,  315, 320, 

535. 
Sedgwick  v.  Place  et  al.,  354,  537,  538, 
541,  665,  846. 

Sedgwick  v.  Sheffield,  818,  829. 
Sedgwick  V.  Woriussr,  851,  852. 

Seibel  v.  Simeon,  3i2,  622. 

Selling  V.  Gunderraan,  544. 

Selby  V.  Gibson,  718. 

Seldner  v.  Smith,  747. 

Selfridge  v.  Gill,  681. 

Selfridge  v.  Litligow,  755. 

Selig,  M.,  19y,  661. 

Severy  v.  Banlett,  704. 

Seymour,   J.   W.,   113,  181,  188,701, 
707,708.743,744,  861. 

Seymour  v.  Browning,  766. 

Shackleford  v.  Collier,  504,  539. 

Shaf'er  &  Hamilton,  8s0. 

Shatter  v.  Fritchery  &  Thomas,  89,  219, 
333,  348,  827,  836,  843. 

Shatter  V.  McMaken,  5U8. 

Shanahan  «fc  West,  783. 

Shavman  &  Hcwell,  217,  320. 

Shaw  V.  Mitchell,  602. 

Shawhan   v.  Whcrritt,  552,  749,  813, 
826,  837,  838. 

Shay  V.  Sessaman,  503. 

SheaeiflZ,  427,  431. 

Shearman  et  al.  v.  Bingham  etal.,  226, 
■    232,  306,314,325,341,343,366,815. 


Shearon  v.  Henderson,.515. 
Shears  v.  Solhinger,  308,  309. 
Sheehan,  Daniel,  28,   30,  46,  242,  438. 
439,  441,  452,  459,  466,  685,  681, 
Shelden,  Gtorge  H.,  736,  737. 
Shellington  v.  Rowland,  113,  700,  704. 
Shclton  V.  Pease,  685,  587,750,752,774. 
Shepard,  Thomas  S.,  777,  785,  816. 
Shepardson's  Appeal,  310,  311. 
Sheppard,  L.,  104,  275,  476,  581,  628, 

639,  641,  730,  752. 
Sherburne,  48,  467. 
Sherman  v.  Hobart,  764. 
Sherry,  54,  461. 
Sherwood,  B.,  78,  249,  264,  381,  382, 

386,  801,  808,  804. 
Sherwood  v.  Mitchell,  745. 
Shields,  688. 

Shield.-,  D.,  164,  509,531,860. 
Shields  V.  Niagara  Bank,  641. 
Shipman,  524. 
Shippen's  Appeal,  502. 
Shoemaker,  Robert  H.,  714,  730,  733. 
Shomo  V.  Zeigler,  377. 
Shouse,  J.  A.   &  H.  W.,  31,  419,  402, 

433,  438,  463. 
Shryock  v.  Bashore,  309,  310,  311,  884. 

Shuey,  William  B.,  228,  329,  354. 

Shulze  V.  Fleischer,  186,  708. 

Shuman  v.  Sfrauss,  743,  765. 

Shurtleff  v.  Thompson,  757. 

Sidener  v.  Klier,  815. 

Sidle,  J.  W.,  250,  585,  714,  718,  722, 
755,  851. 

Siebel  v.  Simeon,  322. 

Sigsby  V.    Willis,   29,   440,   441,  573, 
575,591. 

Silverman,   Charles  A.,  163,  305,  306, 
404,  417,  418,  4B0. 

Sime,  J.ihn  &  Co.,  641. 

Sime  &  Co.,  366. 

Simmons,  Solomon,  38,39,55,435,436. 

Simpson,  Marcus,  190,  708. 

Simpson  v.  Savings  Bank,  310. 

Sims  V.  Jacobson,  510. 

Sims  V.  Ross,  546,  550. 

Sinclair  t.  Smyth,  749. 

Singer  v.  Sloan,  837,  838. 

Skelly,  William  H.,  56,  60,442,462,466. 

Skoll,  Jacob,  ^67. 

Slafter  v.  Sugar  Refining  Co.,  838. 

Sleek  V.  Turner,  828. 

Sloan,  Franklin  A.,  710. 

Sloan  V.  Lewis,  315,  442,  £73. 

Smalley  v.  Tavlor,  144,  549. 

Smith,  715,  7irt. 

Smith,  B.  K.,  241,  681. 

Smith,  Charles,  604. 

Smith,  Charles  A.,  497. 

Smith,  Elijah  E.,  247,  786,  787. 

Smith,  Elmer  C,  658. 


INDEX  TO  OASES  CITED. 


xliii 


Smith,  G.  W.,  869. 

Smith,  John  Harper,  44,  381,  449. 

Smith,  John  0.,  18,  94,  123,  132,  224, 

835,  337,  382,  475,  478,  480,  624, 

642,  865. 
Smith,  John  P.  &  James,  217,  320,610, 

612,  613,  677. 
Smith,  John  W.,  162,  624,  625. 
Smith,  John  W.  A.,  624. 
Smith,  Moses  C,  790. 
Smith,  S.  T.,  36,  58,  59,  414,421,  422, 

459,  460. 
Smith,  W.  Fleming,  92,  585. 

Smith  V. -— ,  487,  489,  604. 

Smith  V.  Auerbach,  352. 

Smith  V.  Babcock,  754,  767. 

Smith  &  Bickford,  275,  276,  280,  714, 

721,  730,  732,  733. 
Smith  V.  Brinkerhoff,  399,  600. 
Smith  V.  Brown,  613. 
Smith  V.  Crawford,  560. 
Smith  V.  Dispatch  Co.,  115,  699. 
Smith  T.  Ely,  535,  536,  614,  730,  823, 

844. 
Smith  V.  Engle,  509,  695,  696. 
Smith  V.  Gordon,  507,  585,  548. 
Smith  V.  Lawton,  510. 
Smith  V.  Little,  354,  822. 
Smith   V.  Manufacturers'  Nat'l  Bank, 

793. 
Smith  T.  Mason,  222, 227, 301, 338,  336, 

344,  364,  372,  374. 
Smith  v.  McLean,  535,  813,  835,  852. 
Smith  V.  Ramsay,  774. 
Smith  et  al.  v.  Teutonia  Insurance  Co., 

2,  420,  422. 
Smoot  V.  Morehouse,  489. 
Snedaker,  J.  M.,  102,  211,  318,319,616, 

623,  633. 
Snedaker,  M.  J.,  616. 
Snow,  George  "W.,  334,  337,  502. 
Sociele  D'Espargnes  v.  McHenry,  627. 
Soldiers'  Business  Messenger  &  Dispatch 

Co.,  614. 
Solis,  Andrew  J.,  192,195,267,651,668, 

709. 
Solomon,  725,  727,  728. 
Solomon,  Joseph,  529. 
Son,  Nathan  A.,  235,  664,  783. 
Sonneborn  v.  Stewart,  470. 
Sorden  v.  Gatewood,  212,  627,  770. 
Southern  Express  Co.  v.  Connor,  547. 
Southern  Minnesota  R.R.  Co.,  409,576, 

792. 
South  Side  R.  R.  Co.,  882,  341. 
Spades,  Michael  W.,  688,  690,  691. 
Spalding  v.  Dixon,  587. 
Spalding  v.  New  York,  751. 
Sparhawk  v.  Broome,  752. 
Sparhawk  v.  Cochran,  501. 


Sparhawk  v.  Drexcl,  500,  597,  846. 
Sparhawk  v.  Richards.  821. 
Spaulding  v.  Dixon,  487. 
Spaulding  \.  McGovern,  234,  839,  850, 

858. 
Speake  v.  Kunard,  565. 
Speyer,  P.  &  A.,  380. 
Spicer  et  al.  v.  Ward  et  aJ,.,  421,  463. 
Spillman,  Benjamin,  689,  692,  861. 
Spillman  V.  Johnson,  627. 
gpooner  v.  Russell,  762. 
Springer  t.  Vanderpool,  547. 
Staff,  John  J.,  256,  881. 
Stafford,  Henry  H.,  256,  859. 
Stafford  v.  Grout,  641. 
Stansell,  28,  30,  102,  489,  685. 
Staplin,  429. 
Stanley  v.  Sutherland,  508,  670,  812, 

814. 
Stark  V.  Stinson,  763. 
Starkweather  v.    Cleveland   Ins.   Co., 

836,  497. 
State  Bank  v.  Wilborn,  306. 
State  V.  Bethune,  716,  717. 
State  V.  Ferris,  487. 
State  y.  Pike,  658. 
State  V.  Rollins,  187,  877,  707. 
State  of  Louisiana  v.  Recorder,  617. 
State  of  North  Carolina  v.  Trustees  of 

University,  232,  388,  ,344. 
State  Savings  Association  v.  Kellogg, 

794. 
Steadman,  Enoch,  211,  818,  719. 
Steadman  v.  Jones,  541. 
Stebbins  v.  Sherman,  764. 
Steel,  Roscoe  R.,  868. 
Steele  v.  Towne,  544. 
Steelman  v.  Mattix,  309,  810. 
Steene  v,  Aylesworth,  495,  682,  717. 
Steevens  v.  Earles,  247,  493,  663,  682. 
Steiner,  243,  679. 
Steinman,  Louis  E.,  52,  443. 
Steinmetz  v.  Ainslie,  753. 
Stemmons  v.  Burford,  627. 
Stephen.i,  E.  R.,  89,  96,  99,  109,  632, 

648,  647,  648. 
Stephens  v.  Brown,  287,  774. 
Stephens  v.  Ely,  768. 
Stepp  v.  Stahl,  811. 
Stern,  467. 

Stern  v.  Nussbaum,  750,  763. 
Stetson,  Charles  A.,  27,  473. 
Stevens,  Ezra  M.,  82,  94,  476,  584,  645. 
Stevens,  R.,  42S,  427,  746,  778. 
Stevens,   W.  S.,    156,   159,   164,  512, 

619,  520,  526. 
Stevens  t.  Hauser,  169,  559,  561,  668, 

567. 
Stevens  v.  Mechanics'   Savings  Bank, 

232,  338,  4S8. 


xliv 


INDEX  TO  OASES  CITED 


Stevens  t.  Palmpr,  1C9,  563,  569. 
Stevenson  v.  Jackson,  245-,  Y81. 
Stevenson  v.  McLaren,  451. 
Stewart,  R.  R.,  60,  464. 
Stewart,  Taylor  R.,  618,  624. 
Stewart  v.  Anderson,  761,  762. 
Stewart  v.  Oolwell,  755. 
Stewart  t.  Emerson,  742,  743. 
Stewart  v.  Gi-een,  758,  766. 
Stewart  v.  Hargrove,  490,  613,  715, 

723,  758.  774. 
Stewart  v.  Isidor  et  at,  102,  214,  534, 

535,  635. 
Stewart  v.  Nat.  Union  Bank,  493. 
Stewart  &  Newton,  159,  526. 
Stewart  v.  Reckless,  762,  768. 
Stewart  v.  Sonneborn,  463. 
Stewart  v.  Warden,  515. 
St.  Helens'  Mill  Co.,  614. 
Stickney  v.  Wilt,  292,  302, '348,  358, 

864,  373,  374. 
Stiles  V.  Lay,  5,  393,  750,  770. 
Stillwell,  J.  R.,  134,  477. 
Still  well,  William,  684. 
Stillwell  V.  Coope,  764. 
Stinson  v.  McMurray,  705,  706. 
Stobaugh  V.  Mills,  845,  847,  848. 
Stockwell  V.  Silloway,  186,  309,  514, 

708,  751. 
Stoddard  v.  Locke,  214,  514. 
Stokes,  Edward  S.,  147,  483,  713. 
Stokes  V.  Mason,  743,  743. 
Stokes  V.  State,  620,  679. 
StoU  V.  Wilson,  767,  768,  769. 
Stone  V.  Miller,  589. 
Stone  V.  National  Bank,  183,  704. 
Stone  Y.  Parks,  770. 
Storm  V.  Davenport,  548. 
Storm  V.  Waddell,  535,  602,  604. 
Storms  &  Co.,  582,  583. 
Story  V.  Nowlan,  417. 
Stotesbury  v.  Cadwallader,  348. 
Stow  V.  Parks,  311,  768. 
Stowe,  840. 

Stowers  (J.  R.)  et  al,  67,  68,  70,  778. 
Strachan,  83,  109,  573,  574,  740. 
Stracban,  William  S.,  635. 
Strader  v.  Lloyd,  770. 
Strain  v.  Gourdin,  292,  359,  816,  825, 

843. 
Stran'ahan  v.  Gregory  &  Co.,  836. 
Strauss,  Bernhard,  86,  87,  375,   628, 

631. 
Street  v.  Dawson,  219,  225,  289,  347, 

357,  811,  811. 
Streeter    v.  Sumner,  506,  507. 
Strong  v.  Clawson,  565,  750. 
Stuart  V.  Aumueller  et  al,  42,  888,453, 
Stuait  V.  Hine.s,  42,  69,  139,  172,  218, 

317,  894,  454,  557. 


Stubbs,  847. 

Sturgeon,  Edward  T.,  79,  80,  386. 
Sturges  V.  Crowninshield,  305,  307. 
Stuyvesant  Bank,  183,  200,  479,  481„ 

603,  658,  659,  660,  680,  684. 
Sullivan  v.  Bridge,  548. 
Sullivan  v.  Heiskill,  310,  848. 
Summers,  0.  M.,  53(i. 
Sutherland,  Israel,  493. 
Sutherland,    Robert,  56,   58,  59,  415, 

418,  458,  460,  584. 
Sutherland,  Robert  A.,  270,  276,  277, 

282,  415.  732,  733,  734,  739. 
Sutherland  v.  Davis,  23,  144,  547. 
Sutherland  v.  Kellogg, ««  al,  293,  296, 

297,  298,  366,  368,  369,  370. 
Sutherland  v.  Lake  Superior  Canal  Co., 

214,  228,  328,  329,  349,  618. 
Sutro  V.  Hoile,  494. 
Suydam  v.  Walker,  716,  718. 
Swain  v.  Barber,  590. 
Swan  V.  Littlefleld,  729. 
Sweatt  V.  Boston,  Hartford  &  Erie  R.  R. 

Co.,  1,  2,  366,  369,  388,  792,  793. 
Sweet  ef  al,  252,  671. 
SwepsoD  V.  Rouse,  546,  547,  554. 
Switzer  v.  Zeller,  549. 
Swopeei  al  v.  Arnold,  Assig.,  613. 
Sykes,  James  W.,  426,428,429,462,463. 
Symonds  v.  Barnes,  750. 

T-albertv.  Melton,  212,  627. 

Talbot,  John,  119,  258,  259,  260,  804, 

805,  806,  859. 
Talcott,  592. 

Talcott  V.  Dudley,  500,  783. 
Talcott  V.  Goodwin,  545. 
Tallman,  Darus,  276,  657,  731. 
Tanner,  Edward  P.,  195,  197,  198,  654. 
Tappan  v.  Norvell,  771. 
Taylor,  679. 

Taylor,  Samuel  T.,  319,  707,  745. 
Taylor,  William,  153,  529. 
Taylor,  William  N.,  &  Co.,  434. 
Taylor  v.  Bonnett,  321. 
Taylor  v.  Nixon,  764.  ■ 
Taylor  v.  Rascb,  236,348,577,578,789. 
Taylor  v.  Renn,  743,  766. 
Taylor  v.  Whilthorn,  821. 
Tebbetts,  John  C.,275,396,713,714,7S0. 
Tebbetts  v.  Torr,  503. 
Ten  Eyck  &  Choate,  595. 
Tenney  et  al  v.  Collins,  775. 
Tenth  Nat.  Bank  v.  Sanger,  327. 
Terry,  Lyman,  407. 
Terry  &  Cleaver,  819,  828. 
Tertelling,  124,  477,  531. 
Tesson,  E.  P.  &E.  M.,  246,  781.       ' 
Thames  v.  Miller,  317,  329,  366. 
Thiell,  W.  H.,153,158,1U5,166,522,532. 


INDEX  TO  CASES  CITED. 


xlv 


ThotiMS,  James  S.,  63,  466. 
Thomas,  Veder  G.,  184,  70S. 
Thomas  v.  Ciuttenden,  567. 
Thomas  v.  Jones,  750. 
Thomas  v.  Hunter,  285,  774. 
Thomas  v.  Shaw,  758. 
Thompson,  283,  738. 
Thompson,  James,  158,  250,  487,  523, 

719. 
Thompson,  John,  276,  731. 
Thompson  v.  Alger,  306. 
Thompson  v.  Heweit,  757,  758. 
Thompson  v.  McClallen,  425,  428. 
Thompson  v.  Moses,  217,  320. 
Thompson  v.  Spittle,  789,  790. 
Thompson  v.  Wiley,  770. 
Thoms  V.  Thoms,  752. 
Thornburgh  v.  Madren,  771. 
Thornhill  et  al.  v.  Bank  of  Louisiana 

et  al,  293,  309,  368,  369, 370,  373, 

407,  798. 
Thornhill  v.  Link,  400,  445. 
Thornton,  Alvin  G.,  158,  523. 
Thornton  v.  Hogan,  750. 
Thorp,  Siillman,  562 
Thrasher  v.  Bentley,  846. 
Thurmond  v.  Andrews,  534,  750. 
Tichenor  v.  Allen,  212,  561,  626. 
Tiernan  v.  WoodruflF,  747. 
Tiffany  v.   Boatman's   Savings   Inst'n, 

226,  348,  354,  501,  823,  843,  845, 

849,  850. 
Tiffany  v.  Lucas,  814,845,849,850,852. 
Tills  V.  May,  504,  613. 
Timothy  v.  Reed,  734. 
Tinker  v.  Van  Dyke,  826,  837. 
Tinkum  t.  O'Neal,  184,  702. 
Tivoli  Brewing  Co.,  430. 
Tobias  v.  Rogers,  590,  755. 
Tobin  V.  Trump,  311. 
Todd  V.  Barton,  705. 
Tompkins  v.  Bennett,  751,  771,  774. 
Tonkin  &  Trewarlha,  98,  99,  405,  444, 

445,  647,  811. 
Tonne,  D.  H.,  154,  159,  522,  526. 
Toof  et  al.  v.  Martin,  •37,  97,  811,  812, 

817,  830,  836,  838. 
Tooker,  Samuel  B.,  695. 
Toombs  V.  Palmer,  566. 
Tower,  Julius,  28,  438,  440, 
Towle  V.  Robinson,  748. 
Town  et  al,  581. 
Town,  R.  M.  &  S.  R.,  247,  681. 
Townsend,  William  E,  269,  711. 
Townsend  v.  Leonard,  228,  329. 
Tracy  (Wm.  W.)  et  al,  713. 
Traders'  Nat'l  Bank' v.  Campbell,  146, 

219,  225,  228,  349,  351,  415,  546, 

817,  819,  827,  833,  841,  842. 
Trafton,  690. 


Traphagen,  275,  730. 

Trask,  Benjamin  J.  H.,  660. 

Treadwell  v.  HoUoway,  744.     ' 

Treat,  686. 

Trim  et  al,  593. 

Trimble  v.  Williamson,  490, 610. 

Triraountain,  The,  672. 

Triplett  v.  Hanley,  251,  676,  677,  851. 

Trowbridge,  685,  686. 

Troy  Woolen  Co.,  110,170,  291,  294, 

360,  362,  367,  665,  576,  599. 
Truitt  V.  Truitt,  177,  212,  626,627,761. 
Tubbs  V.  Williams,  591. 
Tucker  v.  Daly,  500. 
Tucker  et  al    v.   Opelousas    &   Great 

Western  R.  R.  Co.,  413,  427,  792. 
Tucker  V.  Oxley,   243,  312,   596,  597, 

598,  681,  786. 
Tuesley  v.  Robinson,  161,  164,  519. 
Tulley,  Riley,  671. 
Tunno  v.  Bcthune,  591,  599. 
Turner  v.  Esselman,  590. 
Turner  v.  Gatewood,  702,  706. 
Turner  v.  Shenkmeyer,  489. 
'I'urner  v.  The  Skylark,  320. 
Tuttle  V.  Ti-uax,  832,  840. 
Tyler,  726. 
Tyrrell,  Daniel,  733. 

Udall  V.  District,  544. 
Ulrich  (Isaac)  et  al,  208,  209,  336,  668. 
Ulrich,  Isaac,  228,  327,  331,  333,  334. 
Underwood  v.  Eastman,  763,  764,  765. 
Ungewitter  v.  Von  Sachs  et  al,  496, 

575,  836. 
Union  Canal  Co.  v.  Woodside,  558,559. 
Union  Pacific  R.  R.  Co.,  417. 
Upton  V.  Burnham,  795^  797,  798. 
Upton  V.  Englehart,  796. 
Upton  V.  Hansbrough,355,504,795,797. 
Uran  v.  Houdlette,  757. 
Usher  v.  Pease,  452. 
U.  S.  V.  Bayer,  857,  858. 
U.  S.  V.  Black,  Q58.  855. 
U.  S.  V.  Clark,10,a73,38I, 399,855,857. 
U.  S.  V.  Davis,  751. 
U.  S.  V.  Deming,  398.   ' 
U.  S.  V.  Dobbins,  187,  707. 
U.  S.  V.  Fisher,  678. 
U.  S.  V.  Frank,  866. 
U.  S.  V.  Geary,  866. 
U.  S.  V.  Herron,  680,  751. 
U.  S.  V.  King,  751. 
U.  S.  V.  Latorre,  855. 
U.  S.  V.  Mackov,  321. 
U.  S.  V.  NikolsJ  398. 
U.  S.  V.  Penn,  856,  857. 
U.  S.  V.  Prescott,  203,  657,  856. 
U.  S.  V.  Pusey,  868. 
U.  S.  V.  Rob  Roy,  586,  742,  751,  754. 


xM 


INDEX  TO  CASES  CITED. 


U.  S.  V.  Smith,  855,  857. 

U.  S.  V.  Thomas,  856,  858. 

U.  S.  V.  Throckmorton,  586,  751. 

Vairin  v.  Edmonson,  550,  551. 
Valentine,  William  H.,  14,  88,  631. 
Valentine  v.   HoUoman,   14,  144,  398, 

549. 
Valk  (Abm.)  et,  al,  188,  189,  707. 
Valliquette,  425. 

Vanderheyden  v.  Mallory,  574,  752. 
Vandyke  V.  Tinker,  347,  445. 
Van  Alstyne  v.  Crane,  444. 
Van  Anken,  Aaron,  691,  693. 
Van  Hein  v.  Elkus,  310. 
Van  Kleeck  v.  Thurber,  415,  463. 
Van  Nostrand  v.  Carr,  307,  308. 
Van  Riper,  G.  &  J.  J.,  283,  737. 
Van  Sachs  v.  Kretz,  869. 
Van  Tuyl,  Andrew  P.,   195,   196,  203, 

273,  652,  657,  661,  740. 
Vanuxem  v.  Hazlehursts,  307. 
Varnum  v.  Wheeler,  768. 
Versiliiis  v.  Versilius,  349,  351,  352. 
Vetterlein,  Bernhard  T.,  191,  651,  653. 
Vetterlein,  Theodore  H.,  584,  684,  788. 
Vickery,  Jonathan  J.,  82,  583. 
Vidal  V.  Ocean  Ins.  Co.,  317. 
Viele  V.  Blanchard,  768. 
Viele  V.  Ogilvie,  763. 
Vila,  James,  571,  572. 
Vinton,  283,  737. 
Viosca  V.  Weed,  773. 
Vogel,  Henry,  171,  201,  204,  211,  225, 

816,  317,  835,  571,  623,  652,  657, 

836.     . 
Vogle  T.  Lathrop,  353,  827,  828. 
Vogler,  E.  A.,  X^i,  523,  525,  528. 
Voight  Y.  Lewis,  555. 
Voorhees  v.  Bonesteel,  351,  539. 
Voorhees  v  F'risbie,  233,  339. 
Voibeck,  710. 

Waddd),  W.  C.  H.,  316,  487,  602,  604. 
Wadsworth  v.   Tyler,   345,  346,  405, 

811,  812,  835,849. 
Wager  v.  Hall,  619,  812,  813,  818,  819, 

820,  830,  832,  834,  838. 
Waggoner,  Samuel  D.,  281,  783. 
Waite  &  Crocker,  36,  54,  66,  413,  433, 

443,  444,  457,  676,  677,  777. 
Waite  (W.  H.)  et  al.,  408,  419. 
Wakeman  v.  Hoyt,  424,  838. 
Walbridge  v.  Hurroon,  765. 
Walbrun  v.  Babbitt,  359,  835,  815. 
Wald&  Aehle,  691. 
Wales  T.  Lyon,  749,  774. 
Walker,  Andrew  J.,  899. 
Walker,  William  A.,  186,  708. 
Walker,  William  S.,  4,  8,  398. 


Walker  v.  Barton,  257,  593,  595,  673^ 

Walker  v.  SeigeL,  498. 

Wallace,  28,  211,  ai3,  221,  224,  228, 
229,  230,  317,  319,  331,  335,  337, 
635,  719. 

Wallace  t.  Conrad,  635. 

Wallace  &  Newton,  780. 

Waller  v.  Edwards,  760. 

Walshe,  Beaney  T.,  693,  694. 

Walther  (Pius)  et  al.,  103,  105,  631, 
687. 

Walton  (F.  E.)  et  al,  85,  94,  96,  106, 
124,  257,  476,  595,  631,  640,  641, 
645,  647,  673,  812,  834. 

Walton,  J.  J.  &  0.  W.,  446. 

Ward,  George  S.,  511,  512,  673,  677. 

Ward  y.  Barber,  756. 

Ward  V.  Jenkins,  232,  338. 

Wardwell  v.  Foster,  765. 

Warner  (J.  H.)  et  al,  441. 

Warner,  S.  P.,  721,  723,  818,  820. 

Warner  v.  Cronkhite,  743. 

Warren,  Henry,  246,  782. 

Warren  v.  Delaware,  L.  &  West.  E.  R. 
Co.,  836,  837. 

Warren  v.  Garber,  838. 

Warren  v.  Homestead,  170,564,566,569. 

Wairen  v.  Miller,  560. 

Warren  Savings  Bank  v.  Palmer,  34, 
434. 

Warren  r.  Syme,  567. 

Warren  v.  Tenth   National  Bank,  294, 
330,348,367,  814,  817,818,836,837. 
Warshing,  J.  &  S.,  671. 
Wartmough  v.  Gilliams,  589. 
Washburn,  673. 
Washington  Marine  Ins.  Co.,  42,  407, 

417,  453. 
Waterman  v.  Robinson,  377. 
Watrous  (Mart'n)  etal,  85,  639. 
Watkins  v.  Pinkney,  322,  604. 
Watson,  5,  893,  432. 
Watson,  John,  530. 
Watson  V.  Citizens'  Savings  Bank,  316, 

817,  328,  799. 
Watson  V.  Poague,  839. 
Watson  &  Reynolds,  710. 
Watson  V.  Taylor,  8-iS. 
Watts,  Henry  M.,  22,  76,  79,  885,  386, 

400. 
Way  T.  Howes,  287,  774. 
Way  V.  Sperry,  765. 
Weakley  v.  Miller,  339,  558. 
Weamer,  David,  823. 
VVeaver,  Christopher,  417,  423,  427. 
Webb,  J.  0.  &  Co.,  593,  5il5. 
Webb  V.  Sachs,  812,  81 7,   821,    S2t, 

829,  837. 
Webb  &  Taylor.  283,  787. 
Webb,  Wm.  A.  &  Co ,  245,  782. 


INDEX  TO  OASES  CITED. 


xlvii 


Weber  Furniture  Co.,  688,  691,  692. 

Webster  v.  Upton,  795,  7li7. 

Webster  v.  Woolbriiige,  618. 

Weeks,  Charles  R.,  612. 

Weeks,  George  S.,  683,  606. 

Weikert  et  al.,  425,  430. 

Weiner  v.  Farnum,  846. 

Weisenfeld  v.  Mispelhorn,  213,  317. 

Weitzel,  58,  406. 

Welch,  William,  158,  159,  528,  614. 

Weld  V.  O'Brien,  321. 

Wells  et  al.  (ex  parte  H.  B.  Claflin  & 

Co.),  58,  378,  409,  410,  415,  421, 

422,  425,  460. 
Wells,  J.  L.,  418',  418. 
Wells  V.  Brackett,  ?  1 5,  376. 
Wells  V.  Brander,  508,  510. 
Wells  V.  Dalrymple,  870. 
West  V.  Creditors,  308. 
Westbrook  Mfg.  Co.  r.  Grant,  509. 
Westcott,  Charles  S.,  427,  428,  429. 
Westenberger  v.  Wheaton,  757. 
Western  Ins.  Co.,  497. 
Wtstern  S.  &  T.  Co.,  434,  436,  489,  444. 
Weyhausen  (Wm.)  et  al.,  47,  455. 
Wheelock  v.  Lee,  501,  542. 
Whetmore,  785. 
Whipple,  694. 
Whipple,  R.  M.,  320. 
Whipps  V.  Ellis,  840. 
Whitaker  v.  Chapman,  113,  744. 
White,  William  F.,  727,  728. 
White  V.  Cushins,  765. 
White  V.  How,  767. 
White  V.  Jones,  352,  555. 
White  &  May,  168.  563. 
White  V.  Piatt,  745. 
White  V.  Raftery,  405,  829,  842. 
Whitehead,  John  B.,  161,  519,  529,676. 
Whitehouse,  C.  H.,  188,  707,  743. 
Whithed  v.  Pillsbury,  509,516,541,602. 
Whiting,  Chester  M.,  185,  701. 
Whitman  v.  Butler,  212,  319,  330,  635. 
Whitney  «faZ.,  739. 
Whitney  v.  Crafts,  749. 
Whitney  v.  Lodge,  317. 
Whitridge  v.  Taylor,  177,  212,  626. 
Whittaker,  638. 
Whyte,  William,  85,  639. 
Wickham  v.  Valle,  502. 
Wicks  &  Co.  T.  Perkins,  622,  627. 
Wiener,  105,  636,  637. 
WierUski,  Jacob,  390. 
Wiggers,  186,  708,  742. 
Wilbur,   Jeremiah   G.,  217,  228,  230, 

320,  330,  331. 
Wilbur  V.  Wilson,  515. 
Wild,  582. 

Wil.  y,  William  H.,  607,  788. 
Wilkins  v.  Davis,  501. 


Wilkins  t.  Warren,  75S. 
Wilkinson's  Appeal,  821. 
Wilkinson,  Joseph  L.,  271,  740. 
Wilkinson  v.  Dohbie,  352,  354. 
Wilkinson  v.  Wait,  521,  528. 
Williams,  Daniel,  676. 
Williams,  David  B.,  252,  508,  511,  583, 

673,  684. 
Williams,  Elias  G.,  51, 457,  463,  464. 
Williams,  Henry  B.,  244,  785. 
Williams,  Ziba,  157, 158, 166,  521,  522, 

523,  532. 
Williams  v.  Atkinson,  513,  747. 
Williams  v.  Butcher,  750. 
Williams  &  Co.,  36,  57, 66,  67,  407,  409, 

412,  423,  433,  443,  777,  812. 
Williams  v.  Harkins,  587,  752. 
Williams  &  McPheeters,  188,  444,  707. 
Williams  V.  Merritt,  213,  517. 
Williams  v.  Miller,  544. 
Williams  v.  Robbins,  762. 
Williams  v.  Vermeule,  566. 
Williams  v.  Whiting,  701. 
Williamson  v.  Colcord,  499. 
Williamson  v.  Dickens,  745,  753. 
Willis  V.  Carpenter,  360,  643. 
Wilmott,  Justus  B.,  710. 
Wilson,  George,  715. 
Wilson,  Guy,  428,  429. 
Wilson,  W.  F.,  283,  737. 
Wilson  v.  'Brinkman  et  al,  219,  225, 

830,  347,  820,  827,  842. 
Wilson  V.  Capuro,  699. 
Wilson  V.  City  Bank  of  St.  Paul,  SI, 

32,  405,  411,  813,  818,  820,  826, 

827,  83li. 
Wilson  V.  Harper,  377. 
Wilson  V.  Stoddard,  224,  337,  833. 
Wilson  V.  Tuipin,  620. 
Wilt  V.  Stickney,  558,  561. 
Winkens,  Daniel,  65,  780. 
Winn,  Elijah  E.,  176,  625,  633. 
Winship,  Edwin  K.,  655,  656. 
Winship  v.  Phillips,  761. 
Winslow  v.  Bliss,  91,  599,  824. 
Winslow  V.  Ulark,  177,  636,  627,  813, 

824,  825,  843 
Winsor  v.  Kendall,  413,  493,  824,  833. 
Winsor  v.  McLellan,  500,  505. 
Winter  (fn  re  Barrow,  re  Loeb,  Simon 

&  Co  ,  re  Winter),  316. 
Winter  v.  Iowa  M.  &  North  Pacific  R. 

R.  Co.,  419,  433,  435,  793. 
Wintemitz,  David,  310,  311. 
Winthrop,  Greville  T.,  187,  707. 
Wise  V.  Decker.  547. 
Wiswall  v.  Campbell,  303,  373. 
Withro-w  V.  Fowler,  785,  816. 
Witkowski,  653. 
Witt  V.  Hereth,  8.^7. 


xlviii 


INDEX  TO  CASES  CITED. 


Wolcott  V.  Hodge,  745. 

Wolfe  V.  Bate,  753. 

"Wood,  Edward  T.,  401. 

Wood,  J.  P.,  821. 

Wood  V.  Bailey,  291,  361. 

Wood  V.  Boyd,  499. 

Wood  7.  Grundy,  877. 

Wood  v.  Hazen,  699. 

Wood  M.  &R.  Co.  V.  Brooke,  333, 495, 

555. 
Wood  V.  Owings,  816. 
Woodall  V.  HoUiday,  547. 
Woodbury  v.  Perkins,  757. 
Woodford  v.  Chamberlain,  30, 31,  438. 
Woodin  V.  Prazee,  497. 
Woods,  Thomas,  416,  424,  463. 
Woods  V.  Buckwell,  365. 
Woods  Y.  Forsyth,  227,  343. 
Woods  V.  Oakman,  493. 
Woodward,  George  &  Julius  C,  199, 

203,  659. 
Woodward,  Wm.  S.,  194,  382,  659. 
Woodward  v.  Herbert,  586,  589. 
Woolfolk  V.  .Gunn,  322. 
Woolfolk  V.  Murray,  529. 
Woolfolk  V.  Plant,  747. 
Woolford,  Staats  D.,  661. 
Woolsey  v.  Cade,  744. 
Woolums,  B.  W.  &  J.  H.,  278,  709. 
Wooten  V.  Clark,  535. 
Work,  McCough  &  Co.,  69,  866,  790. 
Wortd  Company  v.  Brooks,  185,  703. 
Worthineton,  334,  609. 
Wright  (Charles  R.)  el  al.,  713. 
Wright,  George  C,  528. 
Wright,  John  S.,  396,  581,  657,  682, 

699,  749. 


Wright,  Joseph  B.,  416,  812,  826,  828, 

829,  836. 
Wright,  J.  W.,  79,  80,  386. 
Wright  V.  Filley,  415. 
Wright  V.  Foster,  598. 
Wright  V.  Johnson,  346,  486. 
Wright  V.  Watkins,  315,  749. 
Wyatt,  W.,714,  715. 
Wylie,  155,  164. 

Wylie,  William  H.,  138,  486,  524,  625. 
Wylie  V.  Breck,  592,  593,  595. 
Wynne,  Charles  H.,  172, 173,  176, 21 1, 

819,  505,  534,  553,  593,  594,  60S, 

616,  811,  815. 

Yarborough  v.  Wood,  600. 

Yates  V.  Hollingsworth,  762,  764. 

Yeaton,  R.  F.,  594,  595. 

York  &  Hoover,  289,  340,  357,  360, 

364,  368,  388,  615,  625. 
Young,  B.  F.  &  J.  M.,  159,  526,  530. 
Young,  Levi  H.,  713. 
Young,  W.  C,  530. 
Young  V.  Ridenbaugh,  270,  739. 
Yoxtheimer  v.  Keyser,  763. 

Zahm  V.  Fry,  219,  225,  228,  325,  349, 

648,  828,  834,  840. 
Zantzinger  v.  Kibble,  487,  546,  552. 
Zarega,  Augustus,  760. 
Ztiber  v.  Hill,  611,  512. 
Zeigler  v.  Shomo,  138,  486,  557,  620. 
Ziegenfuss,  John,  308,  487. 
Zimmer  v.  Schleehauf,  183,  585,  703. 
Zinn  et  al,  684,  685. 
ZoUer  V.  Janvrin,  513,  514,  767. 


PRACTICE  IN  BANKRUPTCY. 


CHAPTER  I. 

COMMENCEMENT     OF     PROCEEDINGS      IN     VOLUNTA.BY     BANK- 

EUPTCT. 

The  bankrupt  law  declares  that  any  person  residing 
within  the  jurisdiction  of  the  United  States,  and  owing 
debts  provable  in  bankruptcy  exceeding  the  amount  of 
three  hundred  dollars,  may  apply  for  the  benefit  of  its 
provisions  (§  5014).  As  to  the  parties  who  may  apply, 
the  statute  is  broad  and  comprehensive.  Any  person 
possessing  the  requisite  qualifications  may  become  a 
voluntary  bankrupt.  The  term  has  been  held  to  include 
aliens.^  It  is  also  broad  enougk  to  include  femes  covert  ^ 
and  infants.*  There  could  be  no  question  about  the  right 
of  partners  to  apply  jointly  under  this  provision,  even 
though  there  were  not  a  distinct  recognition  of  that  right 
in  other  sections  of  the  act  (§  5121).  The  term  person 
also  includes  corporations  (§  5013),  but  in  this  sense  is 
limited  to  moneyed,  business,  and  commercial  corporations.* 
It  does  not,  therefore,  extend  to  municipal,  charitable  or 

. , 

'  In  re  Goodfellow,  3  B.  B.  453 ;  s.  c.  Lowell,  510 ;  s.  c.  1  L.  T.  B.  179 ; 
e.  c.  3  L.  T.  B.  69 ;  Cutter  v.  Folsom,  17  N.  H.  139. 

=  In  re  O'Brien,  1  B.  R.  176 ;  in  re  Harriet  E.  Collins,  10  B.  R.  335 ;  s.  c. 
8  Biss.  415;  in  re  Kinkead,  7  B.  R.  439  ;  s.  c.  3  Biss.  405;  in  re  Julia  Lyons, 
a  Saw.  534;  s.  c.  1  A.  L.  T.  (N.  S.)  167. 

'  In  re  Book,  3  McLean,  317 ;  in  re  Samuel  S.  Cotton,  3  N.  T.  Leg.  Obs. 
370. 

•  Sweatt  V.  Railroad  Co.  5  B.  R.  234 ;  s.  c.  1  L.  T.  B.  273 ;  Adams  v.  Rail- 
road Co.  4  B.  R.  814;  s.  c.  1  Holmes,  30;  s.  c.  6  A.  L.  Rev.  365. 
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literary  corporations.  It  does,  however  embrace  railroads,^ 
steamboat  companies,^  and  insurance  companies.*  A  vol- 
untary bankrupt  who  has  contracted  new  debts  since  the 
filing  of  his  petition  may  file  a  new  petition.^ 

The  persons,  however,  whp  wish  to  file  a  petition, 
must  possess  certain  qualifications  before  they  can  do  so. 
They  must,  at  the  time  of  their  application,  reside  in  the 
United  States,  and  owe  provable  debts  to  an  amount  ex- 
ceeding three  hundred  dollars.  Persons  who  are  non- 
residents, or  whose  provable  debts  are  less  than  three 
hundred  dollars,  can  not  become  bankrupts.  The  residence 
required  by  the  statute  will  probably  be  held  to  mean 
domicile,  so  that  citizens  tempoi-arily  residing  abroad 
may  enjoy  the  benefits  of  its  provisions.®  What  are 
provable  debts  is  clearly  defined  in  the  act  (§§  5067  to 
5072) ;  and,  unless  the  debtor's  liabilities  are  included 
among  those  enumerated,  he  can  not  file  a  petition.  If  a 
feme  covert  is  not  under  the  State  laws  liable  for  debts 
contracted  by  her,  she  is  not '  embraced  within  the  pro- 
visions of  the  statute.^  An  infant  also  is  not  embraced 
within  its  provisions,  in  respect  to  his  general  contracts.'' 
The  petitioner  must  also  set  forth  his  inability  to  pay  his 
debts,  and  this  inability  has  been  construed  to  mean  legal 
insolvency.^ 

In  the  case  of  corporations  there  is  an  additional 
qualification.  The  officer  who  files  the  petition  must  be 
duly  authorized  to  do  so  by  a  vote  of  a   majority  of  the 

'  Adams  v.  Railroad  Co.  4  B.  R.  314;  s.  c.  5  B.  R  334;  s.  o.  1  Holmes,  30; 
s.  c.  6  A.  L.  ReT.  365. 

^  Sweatt  V.  Railroad  Co.  5  B.  R.  234;  s.  c.  1  L.  T.  B.  373. 

'  In  re  Merchants'  Ins.  Co.  0  B.  R.  43 ;  s.  c.  3  Biss.  163 ;  8.  c.  3  L.  T.  B. 
243;  Smith  v.  Teutonia  Ins.  Co.  4  C.  L.  N.  130. 

'  In  re  Drisko,  13  B.  R.  112;  s.  c.  14  B.  R.  551. 

*  In  re  Goodfellow,  3B.  R.  452;  s.  c.  Lowell,  510;  s.  c.  1  L.  T  B  179-  e 
c.  3  L  T.  B.  69. 

°  In  re  Rachel  Goodman,  8  B.  R.  380;  s.  c.  5  Biss.  401 ;  in  re  Schlichter  3 
B.  R   836;  in  re  Howland,  2  B.  R.  357. 

'  In  re  Walter  S.  Derby,  8  B.  R.  ine ;  s  c.  6  Ben.  232. 

«  Hardy  v.  Clark  et  al.  3  B.  R.  385 ;  s.  c.  1  L.  T.  B.  151 ;  s.  c.  3  L.  T.  B.  11. 
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corporators,  at  a  legal  meeting  called  for  the  purpose 
(§  5122).  The  meeting  at  which  the  vote  is  given  must 
be  legal,  and  must  also  be  called  for  the  express  purpose 
of  considering  the  question  of  going  into  bankruptcy. 
But  where  all  practical  means  have  been  taken  to  have 
a  fair  stockholders'  meeting,  the  vote  will  be  deemed 
sufficient,  although  there  was  an  irregularity  in  the  call 
on  account  of  the  contumacy  of  some  of  the  directors.^  It 
must  be  a  meeting  of  those  who  are  the  corporators, 
according  t9  the  terms  of  the  charter  and  the  laws  of  the 
State  in  which  the  corporation  is  located.  Sucli  is  the 
express  requirement  of  the  statute."  But  a  corporator, 
as  understood  in  the  law  respecting  corporations,  is  one 
of  the  constituents  or  stockholders  of  the  corporation. 

The  form  prescribed  for  a  corporation  petition  *  also 
mentions  directors  or  trustees ;  but,  unless  the  directors, 
or  trustees,  as  the  case  may  be,  are  the  actual  corporators, 
their  vote  would  not  be  sufficient ;  for  the  power  of  the 
justices  of  the  Supreme  Court  to  prescribe  forms  and 
rules  does  not  enable  them  to  dispense  with  an  express 
requirement  of  the  statute.^ 

A  petition  filed  by  direction  of  a  board  of  trustees 
alone,  without  the  consent  of  the  corporators  duly  ob- 
tained in  the  prescribed  mode,  is  illegal,  although  the 
board  of  trustees  is  authorized  by  the  laws  of  the  State 
to  manage  all  the  ordinary  business  of  the  corporation. 
Even  a  subsequent  ratification  by  the  corporators  will  not 
give  validity  to  such  a  petition,  for  it  is  not  a  question  of 
agency  but  of  jurisdiction.*  Whether  the  officer  lias 
been  duly  authorized  to  file  the  petition  or  not,  is  a  ques- 
tion of  fact  which  should  not  be  determined  without  some 
I 

•  Davis  V.  Railroad  Co.  13  B.  R.  258;  s.  c.  1  Woods,  661. 
'  Form  No.  3. 

=  In  re  L.  Glaser,  1  B.  E.  836;  s.  c.  3  Ben.  ISO;  s.  c.  1  L.  T.  B.  57. 

*  In  re  Lady  Bryan  Mining  Co.  4  B.  R.  144,  394;  s.  c.  1  Saw.  349  ;  s.  c.  3 
Abb.  C^  C.  6»7;  Ansonia  Bras?  Co  t.  New  Lamp  Chimney  Co.  10  B.  K.  335; 
B.  c.  64  Barb.  435;  b.  c.  53  N.  T.  133  ;_8.  c.  13  B.  R.  385;  s.  o.  91  U.  S.  650. 
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evidence  having  a  legal  tendency  to  establish  it,  for^  if 
there  is  a  total  defect  of  evidence  to  prove  the  essential 
fact,  the  proceedings  will  be  void.^ 

The  debtor  may  file  an  application  in  the  district  court 
of  the  United  States  for  the  district  in  which  he  has  re- 
sided or  carried  on  business  for  the  six  months  next  im- 
mediately preceding  the  time  of  filing  such  application,  or 
for  the  longest  period  during  such  six  months.    Where  the 
debtor  resides  and  carries  on  business  in  the  same  district,, 
there  is  but  one  court  in  which  he  can  file  his.  application. 
But  where  he  resides  in  one  district  and  carries  on  business 
in  another,  he  has  ah  election,  and  may  make  his  applica- 
tion in  either  district.       It  has  been  intimated  that  resi- 
dence, as  used  in  the  statute,  is  equivalent  to  domicile,  and 
such  was  its  meaning  under  the  insolvent  law  of  Massa- 
chusetts.''    If  this  should  be  the  meaning  ultimately  at- 
tached to  the  term,  then  all  questions  in  regard  to  residence 
would  be   determined   by  the  law  relating  to  domicile. 
That  law  has  already  been  applied  to  the  determination 
of  one  case.     Thus,  where  a  native  of  Massachusetts  had 
for  a  time  been  domiciled  in  California,  but  had  left  Cal- 
ifornia with    the  intent    to   return  to  his  native  State, 
going,  however,  in  the  mean  time  to  France,  and  staying 
there  eleven  months,  it  was  held  that  his  native  domicile 
revived  eo  instanti  as  soon  as  he  left  his  acquired  domicile.*^ 
It  has,  however,  been  held,  that  the  term  "  residence" 
is  used  specifically  in  the  statute,  as  contradistinguished 
from  domicile,  so  as  to  free  cases  under  it  from  the  difficult 
and  embarrassing  presumptions  and  circumstances  upon 
which  the  distinctions   between   domicile   and  residence 
rest.      The  two  terms  certainly  have  distinct  meanings; 
and  it  appears  to  be  the  better  construction  to  hold  that 

•  New  Lamp  Chimney  Co.  v.  Ansonia  Brass  and  Copper  Co.  13  B.  R.  385; 
s.  c.  10  B.  R.  335;  s.  c.  64  Barb.  435;  s.  c.  53  N.  Y.  123;  s.  c.  91  U.  8.  656. 

"  In  re  Goodfellow,  3  B.  R.  453;  s.  c.  Lowell,  510;  s.  c.  1  L.  T.  B.  179;  s. 
c.  3  L.  T.  B.  69. 

"  In  re  W.  S.  Walker,  1  B.  R.  38« ;  s.  c.  Lowell,  237  ;  s.  g.  1  L.  T.  B.  38. 


IN  VOLUKTAEY  BANKEDPTOY.  5 

the  proceedings  should  be  instituted  with  reference  to  the 
actnal  residence  of  the  party,  or  his  place  of  business,  and 
not  with  reference  to  his  domicile.^  The  term  "  residence" 
denotes  an  actual  inhabitancy  in  contradistinction  to  a 
mere  temporary  abode  in  lodgings.^  If  the  debtor  has  a 
family,  his  residence  is  where  they  reside,  although  he  rhay 
make  temporary  sojourns  in  another  State.^ 

The  phrase  "  carried  on  business  "  has  been  compara- 
tively little  considered  or  discussed.  Business  is  a  term  of 
extensive  import  and  indefinite  meaning.  In  its  broadest 
sense  it  includes  nearly  all  the  affairs  in  which  an  indi- 
vidual can  be  an  actor.  Indulgence  in  pleasure,  participa- 
tion in  dornestic  enjoyment,  and  engagement  in  the  offices 
of  merely  personal  religion,  may  be  exceptions,  but  the 
employment  of  means  to  secure  or  provide  for  these  is 
business.  The  term,  as  used  in  the  statute,  is  not,  how- 
ever, synonymous  with  employment  or  vocation.  A  min- 
ister may  have  a  vocation,  and  an  operative  may  have  an 
employment,  but  neither  a  minister  nor  an  operative  can 
well  be  said  to  be  in  business.  To  bring  himself  within 
the  terms  of  this  phrase,  the  debtor  must  be  engaged  in 
something  t"hat  is  commonly  denominated  business.  Thus, 
a  person  who  merely  has  an  office  in  the  district,  where  he 
receives  letters,  and  is  engaged  in  winding  up  the  affairs 
of  an  insolvent  firm  to  which  he  belonged,  does  not  carry 
on  business.*  It  is  not  sufficient,  however,  to  be  engaged 
in  it;  he  must  carry  it  on.  Hence,  a  clerk,  although  en- 
gaged in  business,  can  not  apply  in  the  district  where  he 
is  employed.®  There  is  also  a  difference  between  superin- 
tending business  and  carrying  on  business.  A  person  who 
superintends  a  business  can  not  be  said  to  carry  on  the 

'  In  re  Watson,  4  B.  R.  613. 
"  In  le  Israel  Kinsman,  1  N.  Y.  Leg.  Obs.  309. 
=  Stiles  V.  Lay,  9  Ala.  795. 
*  In  re  Little,  3  B.  R.  394  ;  s.  c.  3  Ben.  35. 

"  In  re  Magie,  1  B.  R.  533  ;  s.  c.  3  Ben.  369  ;  in  re  Israel  Kinsman,  1  N.  Y. 
Leg.  Obs.  309. 
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business ;  for  all  his  acts  are,  in  fact  and  in  contemplation 
of  law,  the  acts  of  his  principal.  There  is,  moreover,  an- 
other objection.  If  he  merely  superintends  the  business, 
he  does  not  furnish  the  capital ;  and  no  one  carries  on  a 
business  unless  he  provides  the  money  that  is  needed  in  it, 
or  has  an  interest  in  it  by  contributing  his  labor.  The 
capital  may  be  borrowed,  but  it  must  stand  in  the  debt, 
or's  name.  From  this  it  follows  that  the  business  which 
is  carried  on  must  be  the  debtor's  own  business,  and  not 
that  of  another.  Such  would  seem  to  be  the  proper  con- 
struction of  the  phrase.  There  are,  however,  two  cases 
that  apparently  conflict  with  this  view.  In  both  the 
debtors  had  carried  on  business  within  the  district  for  a 
long  time,  and  had  failed.  After  their  failure,  one  had 
been  employed  as  a  clerk  and  the  other  as  an  agent  to 
superintend  business,  and  both  had  been  so  employed  dur- 
ing the  whole  of  the  six  months  that  preceded  their  appli- 
cation; yet  it  was  held  that  their  applications  were 
properly  filed.^  The  court  appears  to  have  been  influenced 
by  the  fact  that  they  had  always  been  engaged  in  business 
within  the  district.  In  one  case,  however,  the  debtor  did 
receive  a  share  of  the  profits  of  the  business  which  he 
superintended,*  and  hence  might  be  considered  to  carry  on 
the  business,  for  a  person,  may  furnish  labor  as  well  as 
capital. 

The  phrase  "carrying  on  business"  looks  to  the  scheme 
and  purpose  to  which  all  the  transactions  tend,  the  design 
and  object  which  the  party  has  in  view.  In  carrying  on 
a  business  there  are  many  aff'airs  which  are  merely  inci- 
dental, and  which  may  be,  and  often  are,  transacted  else- 
where than  at  the  place  where  the  business  isjocated,  and 
such  transactions  may  be  of  such  frequent  and  even  daily 
occurrence  as  to  require  an  agency  of  considerable  dura- 
tion.     Such    collateral  or  incidental  transactions  do  not 


'  In  re  Bailey,  1  B.  R.  613 ;  s.  c.  2  Ben.  437  ;  in  re  Belcher,  1  B.  R.  666  ■ 
B.  c.  2  Ben.  468. 

'  In  re  Bailey,  1  B.  R.  618  ;  s.  c.  3  Ben.  437. 
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constitute  the  business  of  the  debtor,  nor  are  they  a  carry- 
ing on  of  business  in  the  sense  of  the  law.^ 

The  time  during  which  the  debtor  has  resided  or  car- 
ried on  business  in  the  district  must  also  be  considered. 
If  he  has  resided  or  carried  on  business  within  the  district 
during  the  whole  of  the  six  months  that  immediately  pre- 
cede his  application,  then  no  question  can  arise.  If,  how- 
ever, he  has  resided  or  carried  on  business  in  different 
districts  during  such  six  months,  then  the  application 
must  be  made  in  the  district  in  which  he  has  resided  or 
carried  on  business  for  the  longest  period  during  that 
time.  The  phrase  "longest  period"  means  the  longest 
period  during  wMch  the  debtor  has  resided  or  carried  on 
business  in  any  district.^  Thus,  during  the  six  months, 
the  debtor  may  have  resided  or  carried  on  business  in  one 
district  for  two  months,  in  another  for  one  month  and 
three-quarters,  in  another  for  one  month  and  one-quarter, 
and  in  another  for  one  month.  In  such  case,  the  proper 
district  in  which  to  make  the  application  would  be  the 
one  in  which  the  debtor  has  resided  or  carried  on  busi- 
ness for  the  two  months.  So,  also,  if  he  has  had  but  one 
residence  in  the  United  States  of  less  than  six  months,  his 
application  may  be  made  in  the  district  where  he  has  so 
resided,  although  it  may  be  made  on  the  day  after  his 
residence  has  been  established,  for  no  district  can  be 
shown  in  which  he  has  had  a  longer  residence.^ 

Although  the  debtor  may  select  the  district  in  the  first 
instance,  yet  when  proceedings  have  been  once  commenced 
in  either  district,  similar  proceedings  can  not  be  had  in 
any  other  district,  and  the  jurisdiction  is  exclusive  in  that 
court  wher?  the  jurisdiction  first  attaches.* 

'In  re  Ala.  &  Chat.  R.  R.  Co.  6  B  R.  107;  s.  c.  9  Blatch.  391 ;  s.  c.  5  L. 
T.  B.  76. 

"^  In  re  Poster,  3  B.  R.  236 ;  s.  c.  8  Ben.  386 ;  s.  c,  1  L.  T.  B.  127. 

'  In  re  Goodfellow,  3  B.  R.  452;  s.  c.  Lowell,  510;  s.  o.  1  L.  T.  B.  179; 
B.C.  3  L.  T.  B.  69. 

*  In  re  Horace  Hall,  5  Law  Rep.  269. 
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The  jurisdiction,  power  and  authority  conferred  upon 
the  district  courts  in  cases  in  bankruptcy,  are  also  con- 
ferred upon  the  Supreme  Court  of  the  District  of  Colum- 
bia (§  49V7),  and  upon  the  district  courts  of  the  several 
territories,  when  the  bankrupt  resides  in  the  District  of 
Columbia,  or  in  either  of  the  territories  (§  4978 ;  Act  of 
22d  June,  1874,  §  16) ;  and  the  power  vested  in  the  dis- 
trict courts  of  the  territories  may  be  exercised  by  either 
of  the  justices  thereof  while  holding  the  district  court  in 
the  district  in  which  the  petitioner  or  alleged  bankrupt 
resides. 

The  questions  that  have  been  considered  thus  far  are 
all  of  vital  importance,  for  they  affect  the  jurisdiction  of 
the  court  over  the  person  of  the  debtor.  If  the  court  has 
no  such  jurisdiction,  the  proceedings  will  be  a  nullity.  In 
such  case  any  creditor  may,  on  filing  a  petition,  for  that 
purpose,  have  the  proceedings  discontinued  at  any  time;^ 
or  may  defeat  the  application  for  a  discharge  by  showing 
that  the  court  had  no  jurisdiction  over  the  case.^ 

The  application  for  the  benefit  of  the  statute  must  be 
made  by  a  petition,  with  a  schedule  of  liabilities  and  a 
schedule  of  property  annexed  (§  5014).  A  petition  alone, 
without  these  schedules  annexed,  would  not  be  such  a  pe- 
tition as  the  statute  requires.  Several  forms  for  petitions  to 
suit  the  character  of  the  petitioner  have  been  prescribed  by 
the  justices  of  the  Supreme  Court.*  Forms  for  the  sched- 
ules have  also  been  prescribed,*  and  these  must  be  annexed 
to  and  accompany  the  petition,  whatever  may  be  the  form 
selected.  These  forms  must  always  be  observed  and  used, 
but  the  petitioner  is  allowed  to  make  such  alterations  as 
may  be  necessary  to  suit  the  circumstances  of  his  par- 
ticular case.^     Printed  blanks  are  commonly  used,  and  may 

'  In  re  W.  8.  Walker,  1  B.  R  386;  s.  c.  Lowell,  237 ;  8.  c.  1  L.  T.  B.  38; 
in  re  Goodfellow,  8  B.  R.  453;  s.  c.  Lowell,  610  ;  s.  c.  1  L.  T.  B.  179;  8.  c. 
3  L.  T.  B.  69. 

'  In  re  Little,  3  B.  R.  394;  s.  c.  3  Ben.  3o. 

'  Forms  Nos.  1,  3  and  3.  "  Form  No.  1.  "  Rule  XXXIII. 
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usually  be  obtained  from  dealers  in  law  stationery.  The 
preparation  of  the  petition  is  a  work  that  requires  both 
clerical  and  legal  sldll.  The  petition  and  the  schedules 
must  be  printed  or  written  out  plainly,  without  abbrevia- 
tion or  interlineation,  except  where  such  abbreviation  and 
interlineation  may  be  for  the  purpose  of  reference.^  Abbre- 
viations and  interlineations  are  not  absolutely  prohibited, 
but,  on  the  contrary,  are  clearly  permitted.  Their  use, 
however,  is  confined  to  reference  only.  When  that  is  their 
sole  purpose  they  are  allowed.  It  has,  however  been  de- 
cided that  dots  can  not  be  used  to  indicate  anything  Which 
is  necessary  to  be  stated,^  and  the  practice  has  ever  since 
conformed  to  that  decision,  and  all  matters  necessary  to  be 
inserted  in  the  appropriate  blanks,  are  written  out  in  full. 
These  must  be  written  out  in  a  legible  manner,  or  the  peti- 
tion can  not  be  filed.*  The  petition  and  the  schedules  must 
be  prepared  in  duplicate,  one  for  the  court  and  the  other 
for  the  register.*  The  petition  and  schedules  should  be 
on  sheets  of  uniform  size,  so  that  they  may  be  bound  to- 
gether at  the  termination  of  the  proceedings.® 

The  petition  itself  should  always  contain  those  aver- 
ments which  are  necessary  to  give  the  court  jurisdiction, 
and  should  also  set  forth  the  petitioner's  place  of  residence, 
his  inability  to  pay  all  his  debts  in  full,  his  willingness  to 
surrender  all  his  estate  and  effects  for  the  benefit  of  his 
creditors,  and  his  desire  to  obtain  the  benefit  of  the  statute. 
It  should  be  addressed  to  the  judge  of  the  judicial  district 
in  which  the  application  is  made,  and  the  name  of  the 
judge  must  be  correctly  stated.  Where  the  petitioner  has 
resided  or  carried  on  business  within  the  district  for  more 
than  six  months,  the  petition  need  not  set  forth  the  full 
time,  but  may  simply  aver  that  he  has  resided  or  carried 
on  business  within  the  district  for  six  months.     The  object 

'  Rule  XrV.  '  In  re  Orne,  1  B.  R.  79 ;  s.  c.  1  Ben.  420. 

'  Anon.  1  B.  R.  sie ;  in  re  Robert  Malcolm,  4  Law  Rep.  488. 
*  Rule  IV.  '  Rule  VII. 
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of  the  averment  is  to  show  that  the  coui-t  has  jurisdiction 
in  the  premises,  and  the  averment  need  only  be  such  as  is 
requisite  for  that  purpose.  The  petition  must  also  be  ac- 
companied by  an  oath,  and  both  the  petition  and  the  oath 
must  be  signed  by  the  petitioner.  If  the  petitioner  is  a 
citizen  of  the  United  States,  he  must  also  take  the  oatb  of 
allegiance,  which  is  usually  incorporated  in  the  oath  to 
the  petition.^  The  oath  of  allegiance,  however,  may  be 
taken  and  filed  after  the  petition  has  been  filed,  and  be- 
fore any  proceedings  have  been  had  thereon,  with  the 
same  effect,  as  if  annexed  to  the  petition.^  It  is  not  neces- 
sary that  there  should  be  an  averment  that  the  petitioner 
is  or  is  not  a  citizen  of  the  United  States,^  but,  if  he  is  not 
a  citizen,  it  is  advisable  to  set  that  fact  forth,  in  the  oath 
to  the  petition. 

The  schedule  of  liabilities  required  to  be  annexed  to 
the  petition  is  called  Schedule  A,  and  consists  of  five  sep- 
arate divisions,  by  means  of  which  the  debts  are  divided 
into  as  many  distinct  classes.  Each  class  is  usually  placed 
upon  a  separate  sheet.  When  the  matters  belonging  to 
any  class  require  more  than  one  sheet  for  their  proper 
statement,  the  several  sheets  should  be  placed  together  so 
as  to  form  a  book,  and  not  attached  to  each  other  so  as  to 
form  a  roll.  Under  the  provisions  of  the  statute  and  the 
rules,  the  petitioner  was  only  required  to  use  those  forms 
which  were  necessary  to  set  forth  his  affairs  correctly ;  * 
but  the  rules  of  the  various  district  courts  now  commonly 
require  the  use  of  all  the  separate  divisions,  whether  there 
is  anything  to  be  stated  under  them  or  not.  He  may, 
however,  use  additional  divisions  and  marks,  whenever  he 
deems  it  necessary,  in  order  to  set  forth  the  condition  of 
his  affairs  clearly  and  lucidly.®     In  Schedule  A  he  must 


'  Section  5018;  Form  No.  1. 

=  U.  S.  V.  Clark,  4  B.  R.  59;  s.  c.  1  L.  T.  B.  337;  s.  c.  3  L.  T.  B.  233. 

=  U.  S.  V.  Clark,  4  B.  R.  59;  s.  c.  1  L.  T.  E.  237;  s.  c.  3  L.  T.  B.  233. 

'  Rule  XXXII;  Anon.  1  B.  R.  123.  "  In  re  Sallee,  3  B.  E.  338. 
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set  forth  a  full  and  true  statement  of  all  his  debts,  and,  as 
far  as  possible,  to  whom  due,  with  the  place  of  residence 
of  each  creditor,  if  known  to  the  debtor,  and,  if  not  known, 
the  fact  that  it  is  not  known,  and  the  sum  due  to  each 
creditor ;  also  the  nature  of  ef^ch  debt  or  demand,  whether 
founded  on  written  secui^ty,  obligation,  contract,  or  other- 
wise, and  also  the  true  cause  and  consideration  of  such  in- 
debtedness in  each  case,  and  the  place  where  such  indebt- 
edness accrued,  and  a  statement  of  any  existing  mortgage, 
pledge,  lien,  judgment,  or  collateral,  or  other  security 
given  for  the  payment  of  the  same  (§  5015).  The  state- 
ment of  the  debts  should  be  full  and  accurate,  as  the  peti- 
tioner may  not  otherwise  be  able  to  obtain  his  discharge.^ 
It  has,  however,  been  held  that  the  omission  of  the  name 
of  a  creditor  may  be  made  with  his  consent,  where  it  is 
not  fraudulent  or  injurious  to  others.^  An  omission  that 
arises  from  mistake  or  inadvertence  may  be  corrected  at 
any  time  before  the  discharge  is  granted.''  Debts  that  are 
barred  by  the  statutes  of  limitation  should  be  placed  upon 
the  schedule.* 

A  statement  of  the  sum  and  date  of  the  debts  is  suffi- 
cient, without  a  computation  of  the  interest,  for  the  exact 
amount  can  be  ascertained  at  any  stage  of  the  proceedings 
by  means  of  such  a  description.^  If  a  note  has  been  given 
or  a  judgment  rendered  on  the  debt,  or  if  any  person  is 
liable  with  the  petitioner  as  partner  or  joint  contractor, 
the  fact  should  be  stated.®  When  the  debt  is  due  to  a 
firm,  the  name  of  the  firm,  and  not  of  the  partners,  should 
be  given."  When  a  debt  is  due  to  a  newspaper,  the  names 
of  the  proprietors  should  be  given.^ 

'  In  re  Redfleld,  2  Ben.  72 ;  in  re  John  H.  H.  Cushman,  7  Ben.  482. 

''  Inre  Needham,  2  B.  R.  387;  s.  c.  Lowell,  309;  s.  c.  2  L.  T.  B.  39. 

=  Rule  vn. 

'  In  re  Ray,  1  B.  R.  Sng;  s.  c.  2  Ben.  53;  in  re  Kingsley,  1  B.  R.  329; 
8.  c.  Lowell,  216 ;  in  re  Harden,  1  B.  R.  395 ;  s.  c.  1  L.  T.  B.  48 ;  in  re  John 
H.  H:  Cnshman,  7  Ben.  483. 

'  In  re  W.  D.  Hill,  1  B.  R.  16;  s.  c.  1  Ben.  321. 

°  In  re  Orne,  1  B.  R.  79;  a.  c.  1  Ben.  420.  '  Anon.  1  B.  R.  123. 

'  Anon.  2  E.  R.  141. 
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Wheaever  the  petitioner  states  that  the  residence  of  a 
creditor  is  not  known,  he  should  show  in  the  schedule,  or 
in  a  separate  affidavit,  what  efforts  he  has  made  to  ascer- 
tain the  present  residence  of  the  creditor.  He  must  make 
efforts  to  ascertain  it,  and  can  not  satisfy  the  law  by  re- 
posing on  the  information  at  hand,  and  the  belief  which 
he  may  possess  without  making  any  efforts  to  ascertain 
such  residence.^ 

In  classifying  the  debts,  the  notes  and  instructions 
placed  on  each  division  of  the  forms  should  be  carefully 
a,ttended  to.  Thus,  Schedule  A — 1  is  expressly  confined 
to  those  debts  which  are  entitled  to  priority  under  the 
provision  of  the  statute,  and  these  consists  only  of  debts 
due  to  the  United  States,  and  taxes  and  assessments 
under  the  laws  thereof;  debts  due  to  the  State  in  which 
the  proceedings  are  instituted,  and  all  taxes  and  assess- 
ments under  the  laws  thereof;  wages  due  to  any  operative, 
clerk,  or  house  servant,  to  an  amount  not  exceeding  fifty 
dollars,  for  labor  performed  within  six  months  next  preced- 
ing the  publication  of  the  notice  of  proceedings  in  bank- 
ruptcy; and  all  debts  due  to  any  persons  who,  by  the  laws 
of  the  United  States,  are  or  may  be  entitled  to  a  priority 
•or  preference.  Unless  the  debts  are  included  within  this 
enumeration,  they  should  not  be  placed  under  that  divis- 
ion. What  are  commonly  known  as  secured  debts  should 
not  be  placed  under  this  division,  but  should  be  put  on 
Schedule  A — 2.  This  division  is  specially  designed  for 
those  creditors  who  hold  securities  either  by  mortgage, 
pledge,  lien,  or  collaterals.  The  securities  must  consist  of  the 
property  of  the  petitioner.  Hence  the  name  of  a  creditor, 
who  is  merely,  though  fully,  protected  by  an  indorsement 
or  some  similar  claim  against  a  third  party,  for  the  debt 
should  not  be  placed  under  this  division.  Schedule  A — 3 
is  designed  for  creditoi-s  whose  claims  are  unsecured ;  that 


'  In  re  Pulver,  1  B.  E.  46;  s.  c.  1  Ben.  381. 
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is,  creditors  who  do  not  hold  securities  within  the  meaning 
of  Schedule  A — -2.  It  is,  moreover,  intended  only  for 
those  claims  upon  which  the  petitioner  is  liable  as  princi- 
pal debtor,  or  which  are  not  included  in  Schedule  A — 4 
or  Schedule  A — 5.  Schedule  A — 4  is  appropriated  to  lia- 
bilities upon  notes  or  bills  discounted,  which  ought  to  be 
paid  by  the  drawers,  makers,  or  acceptors ;  and  Schedule 
A — 5  to  accommodation  paper.  If  a  liability  clearly  falls 
within  any  one  division,  it  ought  not  to  be  placed  under 
any  other,  for  it  is  not  the  intention  of  the  form  that  any 
debt  should  be  scheduled  more  than  once.  It  is  apparent, 
however,  that  the  excess  above  fifty  dollars  of  wages  due 
to  an  operative,  clerk  or  house  servant,  should  be  placed 
upon  Schedule  A — 2  or  Schedule  A — 3,  according  to 
whether  it  is  secured  or  unsecured.  The  oath  to  Sched- 
ule A  should  be  placed  after  the  sheets  containing  these 
five  divisions. 

The  inventory  of  the  property  is  called  Schedule  B. 
In  the  mode  prescribed  by  this  form,  the  petitioner  must 
give  an  inventory  of  all  his  estate,  both  real  and  personal^ 
assignable  under  the  statute,  describing  the  same,  and  stat- 
ing where  it  is  situated,  and  whether  there  are  any,  and, 
if  so,  what  incumbrances  thereon  (§  5016).  The  property 
which  is  assignable  under  the  statute  consists  of  all  the 
estate,  real  and  personal,  of  the  petitioner,  with  all  his 
deeds,  books  and  papers  relating  thereto  (§  5044) ;  all 
property  conveyed  by  the  petitioner  in  fraud  of  creditors ; 
all  rights  in  equity,  choses  in  action,  patents  and  patent 
rights  and  copyrights ;  all  debts  due  him  or  any  person 
for  his  use,  and  all  liens  and  securities  therefor,  and  all  his. 
rights  of  action  for  property  or  estate,  real-  or  personal, 
and  for  any  cause  of  action  which  he  has  against  any  per- 
son arising  from  contract,  or  from  the  unlawful  taking  or 
detention,  or  of  injury  to  his  property,  and  all  his  rights 
of  redeeming  such  property  or  estate  (§  5046).  No  prop- 
erty held  by  the  petitioner  in  trust  should  be  plaqed  upoa 
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the  schedules  (§  5053).  Property  which  is  exempted  un- 
der the  statute  should  be  described  in  tlie  appropriate 
place  and  specially  claimed. 

The  inventory  in  Schedule  B  should  also  include  a 
claim  for  unliquidated  damages/  money  advanced  as  secu- 
rity for  the  fees  of  the  register,  marshal,  and  clerk,*  a  policy 
of  insurance  on  his  life  for  the  benefit  of  his  wife,  whereon 
premiums  have  been  paid  by  him  after  his  insolvency,^  a 
vested  interest  expectant  upon  the  termination  of  a  life 
estate,*  interest  under  a  will  in  an  estate  in  expectancy,® 
growing  crops,*  property  conveyed  to  him  in  fraud  of 
the  creditors  of  the  grantor,''  property  conveyed  by  him 
in  fraud  of  his  creditors,'  property  in  his  possession  that 
belongs  to  a  firm  of  which  he  has  been  a  member,  and  prop- 
erty held  de  facto ^  though  by  a  defeasible  title,'  property 
conveyed  to  him  in  trust  for  the  sole  and  separate  use  of 
his  wife  during  his  life,  and  after  her  death  to  be  equally 
divided  between  him  and  her  children,^"  and  property 
conveyed  by  him  in  trust  for  the  benefit  of  his  creditors.^^ 
It  need  not  include  the  right  to  a  share  of  the  net  profits 
of  a  business  conducted  in  his  name,  which  is  allowed  as 
a  compensation  for  his  services,^^  money  earned  by  his 
wife  and  invested  in  her  name,^*  a  chose  in  action  which 
has  been  assigned  in  good  faith  and  for  a  valuable 
consideration,^*  property  held  by  a  trustee  for  the  benefit 
of  his  wife,  wherein  his  equitable  intefest  has  been  sold 


'  In  re  Ome,  1  B.  R.  57;  s.  c.  1  Ben.  361.  "  Anon.  1  B.  R.  123. 

=  In  re  Erben,  2  B.  R.  181.  *  In  re  Bennett,  2  B.  R.  181. 

'  In  re  Connell,  3  B.  R.  443.  » In  re  Schumpert,  8  B.  R.  415. 

'  In  re  O'Bannon,  2  B.  R.  15. 

» In  re  Hussman,  2  B.  R.  437 ;  s.  c.  2  L.  T.  B.  53 ;  Ashley  v.  Robinson,  2 
Ala.  112. 

°  In  re  Beal,  2  B.  B.  587 ;  s.  c.  Lowell,  333 ;  s.  c.  2  L.  T.  B.  95. 

'°  In  re  Myrick,  3  B.  R.  154. 

"  In  re  Pierce  &  Ilolbrook,  3  B.  R.  258. 

"  In  re  Beardsley,  1  B.  R.  304;  in  re  George  Brown,  5  Law  Rep.  121. 

'"  In  re  Hummitsh,  2  B.  R.  12. 

"  Valeptine  v.  Holloman,  63  N.  C.  475. 
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under  execution,^  property  vested  in  a  receiver  appointed 
"by  a  State  court,^  property  which  has  been  duly  assigned 
under  the  State  insolvent  laws  when  they  were  in  force," 
or  a  claim  against  a  person  for  falsely  recommending 
another  as  worthy  of  trust.*  The  statute  has  reference  to 
some  right  or  interest  inherent  in  the  bankrupt.  What- 
ever that  may  be,  however  contingent  or  valueless,  he 
must  point  it  out.  He  is  not  permitted  to  exercise  his 
own  judgment  as  to  its  worth.^  The  separsite  items  of 
the  estate  must  be  set  forth.*  It  is  not  necessary,  how- 
ever, to  give  a  perfect  and  complete  exhibit  of  every 
article,  but  the  schedule  must  be  so  explicit  that  the 
assignee  can  find  the  property  if  necessary.'^  The  sched- 
ule of  an  individual  partner  need  not  enumerate  the 
effects  of  his  firm  in  detail.^ 

In  claiming  property  as  exempted  in  Schedule  B — 5, 
all  property  specifically  exempted  by  the  bankrupt  law 
should  be  claimed  under  that  statute.  It  is  riot  necessary 
that  every  article  of  clothing  shall  be  set  out.  The  wearing 
apparel  should  be  so  set  forth  that  the  assignee  can  deter- 
mine whether  the  debtor  can  claim  it  or  not.*  No  prop- 
erty should  be  claimed  as  exempted  under  the  State  laws 
which  is  specifically  designated  as  exempt  under  the  bank- 
rupt law."  Schedule  B  contains  six  general  divisions, 
and  twenty-six  subordinate  divisions,  by  means  of  which 
the  petitioner's  property  is  divided  into  as  many  difi'erent 
classes.     The  instructions  contained  in  the  form  should  be 

'  In  re  Pomeroy,  3  B.  R.  14  ;  in  re  Hummitsh,  2  B.  R.  13. 
"^  In  re  Freeman,  4  B.  R.  64 ;  s.  c.  4  Ben.  345. 
=  Day  V.  Bardweli,  3  B.  R.  455  ;  s.  c.  97  Mass.  246. 

"  Crocket  et  a1.  v.  Jewett,  3  B.  R.  2i  8 ;  s.  c.  2  Ben.  614  ;  s.  c.  2  L.  T.  B.  21. 
°  In  re  David  H.  Robertson,  1  IST.  Y.  Leg.  Obs.  30. 

'  In  re  Robert  Malcolm,  4  Law  Rep.  488  ;  in  re  Horace  Plimpton,  4  Law 
Rep.  488. 

'  In  re  Nicholas  G.  Norcross,  1  N.  Y.  Leg.  Obs.  100  ;  8.  c.  5  Law  Rep.  134. 
'  In  re  Robert  Malcolm,  4  La\y  Rep.  488. 
»  In  re  W.  D.  Hill,  1  B.  R.  16 ;  s.  c.  1  Ben.  321. 
"  In  re  Feely,  3  B.  R.  66. 
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carefully  attended  to;  and  the  classification  of  the  differ- 
ent kinds  of  property  should  be  made  in  the  manner  thus 
designated.  The  oath  to  Schedule  B  should  be  placed 
after  the  various  sheets  which  make  up  Schedule  B. 

Whenever  the  petitioner  omits  to  state,  in  the  sched- 
ules, any  of  the  facts  required  to  be  stated  concerning  his 
debts  or  his  property,  he  must  state,  either  in  its  appropri- 
ate place  in  the  schedules,  or  in  a  separate  affidavit,  to  be 
filed  with  the  petition,  the  reason  for  the  omission,  with 
such  particularity  as  will  enable  the  court  to  determine 
whether  to  admit  the  schedules  as  sufficient,  or  to  require 
the  petitioner  to  make  further  efforts  to  complete  the  same 
according  to  the  requirements  of  the  law.^  After  the 
schedules  have  been  completed,  the  petitioner  must  sign 
each  separate  division :  and  where  any  division  consists  of 
more  than  one  sheet,  he  must  sign  each  separate  sheet. 
The  petition,  oaths,  and  schedules  should  then  be  fastened 
neatly  and  firmly  together. 

The  Oaths  may  be  taken  before  the  judge  of  the  dis- 
trict court,  or  a  register,  or  a  commissioner  of  the  circuit 
court  (§  5017),  or  a  notary  public.^  The  petition  will  be 
deemed  to  be  sufficient,  although  the  jurat  does  not  specify 
the  particular  day  on  whick  the  oath  was  taken,  if  it  gives 
the  month  and  the  year.^  The  petition  must  have  indorsed 
upon  it  a  brief  statement  of  its  character.*  The  proceed- 
ings in  bankruptcy  may  be  conducted  by  the  petitioner  in 
person,  on  his  own  behalf,  or  by  his  attorney  or  counsellor, 
who  must  be  duly  authorized  to  practice  in  the  circuit  or 
district  court.  All  papers  offered  by  an  attorney  to  be 
filed,  must  be  indorsed  with  his  name,  place  of  residence, 
and  business ;  and  tke  same  entries  must  be  made  upon 
the  docket.®  The  petition  need  not  be  presented  to  the 
court  simultaneously  with  its  attestation.     The  lapse  of  a 

'  Rule  XXXIII.  .  '  Act  of  Aug.  15,  1876. 

'  In  re  Olias.  P.  Houghton,  4  Law  Rep.  482.  "  Rule  I. 

"  Rule  II. 
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few  days  between  the  taking  of  the  oath  and  the  filing  of 
the  petition  will  not  bar  the  proceedings.^  At  the  time 
of  filing  the  petition,  the  petitioner  must  deposit  fifty 
dollars  with  the  clerk  as  security  for  the  fees  of  the  reg-- 
ister  (§  5124).  He  is  also  usually  required  to  deposit 
fifteen  dollars  at  the  same  time,  as  security  for  the  fees  of 
the  clerk.^  Parties  can  not  conduct  proceedings  in  forma 
pauperis,  for  the  statute  contemplates  that  they  shall  dis- 
charge all  expenses  incident  to  the  prosecution  of  their 
application.^ 

As  soon  as  the  petition  is  filed,  the  clerk  enters  upon 
it  the  day,  and  the  hour  of  the  day,  upon  which  it  is  filed. 
He  also  makes  a  similar  note  upon  every  subsequent  paper 
filed  with  him,  except  such  papers  as  have  been  pre- 
viously filed  with  the  register,  and  the  papers  in  each 
case  are  kept  in  a  file  by  themselves.  The  case  is  then 
entered  in  the  docket,  and  numbered  according  to  the 
order  in  which  it  has  been  filed,  and  the  number  of  the 
case  must  be  indorsed  upon  every  paper.  The  docket 
must  be  so  arranged  that  a  brief  memorandum  of  every 
proceeding  in  each  case  may  be  entered  therein,  in  a  man- 
ner convenient  for  reference,  and  is  at  all  times  open  for 
public  inspection.  The  clerk  must  also  keep  separate 
minute  books  for  the  record  of  proceedings  in  bankruptcy, 
in  which  he  is  required  to  enter  a  minute  of  all  proceed- 
ings in  each  case,  either  of  the  court,  or  of  a  register  of 
the  court,  under  their  respective  dates.* 

After  the  petition  has  been  filed,  and  the  proper  en- 
tries made,  it  is  referred  to  one  of  the  registers  in  such 
manner  as  the  district  court  directs.^  There  is  nothing  in 
the  statute  that  requires  the  reference  to  be  made  to  one 
register  rather  than  another.     All  are  equally  officers  of 

'  In  re  Aaron  Abrahams,  5  Law  Rep.  338. 

^  Rule  XXIX. 

°  In  re  Alexander  Graves,  1  N.  Y.  Leg.  Obs.  213;  s.  c.  3  Law  Rep.  35. 

*  Rule  I.  "  Rule  IV. 
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tte  court.  The  selection  of  a  register  is  regulated  entirely 
by  the  rules  of  the  district  courts;  and  usually  the  case 
is  referred  to  the  register  for  the  congressional  district  in 
which  the  petitioner  resides.  The  reference  ^  designates 
the  register,  and  names  a  day  for  the  petitioner  to  appear 
before  him.  A  copy  of  this  order  is  sent  by  mail  to  the 
register,  or  delivered  to  him  personally  by  the  clerk  or 
other  officer  of  the  court.^  The  requirement  of  the  order 
is,  that  the  petitioner  shall  appear  on  or  before  a  certain 
day  named  therein.  He  may,  therefore,  appear  at  any- 
time before  the  day  named ;  but  if  he  appears  at  any  time 
subsequent  to  that  day,  he  should  file  a  written  affidavit 
explaining  the  delay.^  As  soon  as  he  appears  before 
the  register,  he  must  furnish  him  with  a  copy  of  the  pe- 
tition and  schedules.*  This  copy  m^y  be  verified  by  his 
own  affidavit,  or  certified  by  the  clerk.  After  such  copy 
has  been  filed,  all  the  proceedings  required  by  the  statute 
must  be  had  before  the  register,  except  such  as  are  re- 
quired by  the  statute,  or  by  a  special  order  of  the  district 
judge,  to  be  had  in  the  district  court,  unless  some  other 
register  is  directed  to  act  in  the  case.^  But  for  improper 
conduct,  a  case  may  be  transferred  from  one  register  to 
another ;  *  and  any  register  of  the  court  may  act  for  any 
other  register  thereof  (§  5007). 

From  the  time  of  his  appearance  before  the  register 
the  petitioner  is  subject  to  the  orders  of  the  court  in.  all 
matters  relating  to  his  bankruptcy ;  and  may  receive  from 
the  register  a  protection  against  arrest,  to  continue  until 
the  final  adjudication  on  his  application  for  a  discharge, 
unless  suspended  or  vacated  by  order  of  the  court.''  The 
protection,  however,  is  practically  worthless,  because  the 
register  has  no  power  to  enforce  it. 

'  Form  No.  4.  =  Rule  IV.  =  In  re  Hatcher,  1  B.  R.  390. 

'  Rule  IV.  °  Rule  IV. 

"  In  re  J.  O.  Smith,  1  B.  R.  243;  s.  c.  3  Ben.  113. 
'  Rule  IV. 
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The  petitioner  usually  appears  at  the  oflSce  of  the 
register,  but  the  judge  of  the  district  court  may  direct  a 
register  to  attend  at  any  place  within  the  district,  for  the 
purpose  of  hearing  such  voluntary  applications  under  the 
statute  as  may  not  be  opposed  (§  5001).  As  there  is, 
generally,  no  opposition,  this  power  practically  extends  to 
all  cases.  The  time  when  and  the  place  where  the  register 
shall  act  upon  the  matters  arising  under  the  several  cases 
referred  to  him,  must  be  fixed  by  the  special  order  of  the 
district  court,  or  by  the  register  acting  under  the  authority 
of  a  general  order  in  each  case  made  by  the  district  court.'- 
These  are  usually  inserted  in  the  order  of  reference.^ 

The  debtor  by  filing  his  petition  submits  himself  per- 
sonally to  the  jurisdiction  of  the  court,  and  becomes  bound, 
to  obey  its  orders  and  directions  in  the  matter  of  his  pe- 
tition as  well  before  as  after  an  adjudication.  The  mere 
filing  of  a  petition  in  conformity  with  the  statute  consti- 
tutes him  a  bankrupt  before  the  adjudication  or  any  action 
on  his  petition  by  the  court.  This  jurisdiction  is  exer^ 
cised  on  the  ground  that  other  persons  besides  the  debtor 
have  an  interest  in  the  matter  at  this  stage  of  the  proceed- 
ings.* The  creditors  have  an  interest  in  them  from  the 
moment  that  the  petition  is  filed.  Consequently  he  can 
not  dismiss  his  petition  at  his  own  pleasure,  but  must  show 
good  reasons  for  doing  so.  The  court  may  grant  tlie  lib- 
erty on  terms,  or  refuse  it  altogether,  as  justice  may  re- 
quire, for  it  is  ordinarily  a  matter  of  sound  discretion.* 
If  good  reasons  are  shown,  he  may,  however,  be  allowed 
to  dismiss  his  petition  before  adjudication,^  as,  for  instance, 
if  he  effects  a  compromise  with  his  creditors.*     On  the 

'  Rule  V.  =  Form  No.  4. 

'  In  re  Samuel  Harris,  3  N.  Y.  Leg.  Obs.  153. 

*  In  re  Samuel  Harris,  3  N.  Y.  Leg.  Obs.  153 ;  in  re  Randall  &  Reed,  5 
Law  Rep.  115 ;  a.  c.  1  N.  TT.  Leg.  Obs.  199. 

"  In  re  Randall  &  Reed,  5  Law  Rep.  115;  s.  c.  1  N.  Y.  Leg.  Obs.  199;  in 
re  John  Qile,  1  N.  Y.  Leg.  Obs.  87;  s.  c.  5  Law  Rep.  334  ;  in  re  Dudley,  1 
Penn.  L.  J.  303 ;  in  re  Anon.  1  Penn.  L.  J.  333 ;  in  re  Bennett,  1  Penn.  L.  J. 
145. 

'  In  re  Randall  &  Reed,  5  Law  Rep.  115 ;  s.  c.  1  N.  Y.  Leg.  Obs.  199. 
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other  hand,  if  he  does  not  choose  to  proceed  with  the  pe- 
tition, but  allows  it  to  remain  in  suspense,  the  creditors 
may  intervene  by  a  motion  for  an  adjudication,  or  for  any 
other  matter  necessary  for  the  protection  of  their  rights.^ 

As  soon  as  'a  copy  of  the  petition  and  schedules  is 
filed,  the  petitioner  should  be  adjudged  bankrupt.  This 
adjudication  ^  may  be  made  by  the  register  (§  4'.)98)  or  by 
the  court,  but  the  register  has  no  power  to  hear  a  dis- 
puted adjudication.'  Th,e_distri^  court  has  powerjo^^ 
and  decide  all_contested  c[uestions,  and  to  stay  proceed- 
ings  improvidently  begun.  The  stafcute^ontemplates_t^ 
voluntary  petitions  may  sometimes  be  contested.  But  it 
is  not  the  intent  of  the  statute  thatTEe'Histrict  court  shall 
inquire  whether  the  petitioner  is  insolvent  or  not.  When 
a  debtor  swears  that  he  is  unable  to  pay  his  debts  in  full, 
and  files  the  requisite  petition  and  schedules,  he  haS'  com- 
mitted an  act  of  bankruptcy.  His  act  is  for  the  benefit  of 
all  persons  interested,  and  can  not  be  retracted  on  the  ap- 
plication of  only  on£  of  them,  either  with  or  without  the 
debtor's  consent.*  Generally,  there  is  no  opposing  party, 
and  the  register  passes  the  order  of  adjudication.  This 
order  should  not  be  postponed  until  the  register  has  ex- 
amined the  petition  and  schedules,  and  certified  to  their 
correctness.®  No  notice  is  required  to  creditors  before  ad- 
judication, and  the  judge  or  register  is  only  to  inquire 
whether  the  debtor  owes  three  hundred  dollars.®  The 
adjudication  is  merely  a  certificate  or  order,  made  .by  an 
authorized  officer,  to  the  effect  that  the  petitioner  has  be- 
come a  bankrupt — a  judicial  finding  of  the  fact  that  an 
act  of  bankruptcy  was  committed  at  some  period  prior  to 
the  time  it  is  made.'     It  is  made  ex  parte,  without  notice 


'  In  re  Samuel  Harris,  3  N.  Y.  Leg.  Obs.  I.'jS. 

=  Form  No.  5.  =  Section  4999 ;  Rule  V. 

*  In  re  James  L.  Fowler,  1  B.  R.  681  ;  s.  c.  Lowell,  161. 

'  In  re  Patterson,  1  B.  R.  12.5;  a.  c.  1  Ben.  508. 

°  In  re  James  L.  Fowler,  1  B.  R.  6&1 ;  e.  c.  Lowell,  161. 

'  In  re  Patterson,  1  B.  R.  135;  s.  c.  1  Ben.  508. 
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to  creditors,  and  is  entirely  under  the  control  of  the  court, 
in  a  case  where  it  is  shownThatTt  ouscht  not_±o  be  made. 
It  is  conclusive  upon  the  insolvency  of  the  petitioner,  his 
willingness  to  surrender  his  property,  and  his  desire  to 
take  the  benefit  of  the  statute  f  but  it  is  not  conclusive 
upon  any  other  fact  which  goes  to  defeat  the  jurisdiction 
of  the  court.^ 

It  is  the  duty  of  the  register  to  examine  the  petition 
and  schedules,  and  to  certify  whether  the  same  are  correct 
in  form,  or  if  deficient,  in  what  respect  they  are  so.**  If 
they  are  found  correct,  a  certificate  to  that  effect  is  usually 
indorsed  upon  them,  and  a  memorandum  thereof  is  duly 
forwarded  to  the  clerk.  But  this  certificate  is  not  conclu- 
sive. If  defects  are  subsequently  discovered,  an  amend- 
ment may  be  ordered.* 

If,  however,  they  are  found  deficient,  then  they  must 
be  amended.  A  register  may  order  an  amendment,' 
either  of  his  own  motion,^  or  upon  the  suggestion  of  a 
creditor.''  Amendments  may 'be  made  at  any  time  prior 
to  the  discharge  of  the  bankrupt.^  The  court  'also  has  a 
co-ordinate  power  of  ordering  or  allowing  amendments. 
The  order  directing  an  amendment  ought  to  specify  par- 
ticularly the  points  in  which  the  petition  and  schedules 
are  deficient.®  If  the  petitioner  is  of  the  opinion  that  his 
petition  and  schedules  are  correct,  he  may  have  the  point 
adjourned  into  court,  for  in  all  matters  where  an  issue  of 
fact  or  law  is  raised,  and  contested  by  any  party  to  the 
proceedings,  it  is  the  duty  of  the  register  to  cause  the 
-question  or  issue  to  be  stated  in  writing,  and  he  must  ad- 


'  In  re  James  L.  Fowler,  1  B.  R.  681 ;  s.  c.  Lowell,  161. 

'  In  re  Uoodfellow,  3  B.  R.  453;  s.  c.  Lowell,  510;  s.  c,  1  L.  T.  B.  179; 
s.  c.  3  L.  T.  B.  69. 

=  Rule  VIL  '  In  re  W.  D.  Hill,  1  B.  R.  16;  s.  c.  1  Ben.  331. 

'  Rule  v.  •  In  re  Pme,  1  B.  R.  79  ;  s.  c.  1  Ben.  430. 

'  In  re  Jones,  3  B.  R.  59.  ■  Rule  VII. 

°  In  re  Orne,  1  B.  R.  79 ;  s.  o.  1  Ben.  430 ;  in  re  Horace  Plimpton,  4  Law 
Rep.  488. 
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journ  the  same  into  court  for  decision  by  the  judge.^^  The 
ground  of  the  objection  should  be  stated,  otherwise  no 
point  or  quesWn  or  issue  is  raised.^  It  is  the  duty  of  the 
register  to  adjourn  the  issue  into  court  without  any  re- 
quest to  that  effect.  But  the  adjournment  is  a  proceeding 
that  may  be  waived,  and  a  party  who  waives  it  by  sub- 
mitting the  issue  to  the  decision  of  the  register,  can  not 
ask  to  have  it  adjourned  after  he  finds  that  the  point  is 
decided  against  him.** 

On  the  other  hand,  the  petitioner,  after  a  careful  ex- 
amination of  the  petition  and  schedules,  may  come  to  the 
conclusion  that  they  are  defective,  or  may  find  that  he  has 
omitted  something  by  mistake  or  inadvertence.  In  such 
case  he  may  apply  to  the  register  for  leave  to  amend.* 
The  application  must  state,  under  oath,  the  substance  of 
the  matters  proposed  to  be  included  in  the  amendment, 
and  the  reasons  why  the  Same  were  not  incorporated  in 
the  schedules  as  originally  filed ;  or,  if  there  has  been  an 
amendment,  as  previously  amended.'  Such  statement 
must  show  a  proper  cause  for  allowing  the  amendment.* 
This  application  is  ex  pao-te,  and  no  notice  thereof  need  be 
given  to  any  creditor,  nor  has  any  creditor  the  right  to  op- 
pose it.'^  The  register  may  refuse  to  ,  allow  the  amend- 
ment,* and  in  such  case  the  petitioner  has  the  same  right 
to  have  the  issue  adjourned  into  court,  as  when  he  is  or- 
dered to  make  an  amendment.' 

Whenever  amendments  are  allowed  or  ordered,  they 
must  be  written  and  signed  by  the  petitioner  on  a  sepa- 


'  Section  5009;  Bule  XI. 

=  In  re  Levy  et  al.  1  B.  R.  136;  s.  c.  1  Ben.  496. 
'  In  re  Patterson,  1  B.  R.  100 ;  s.  c.  1  Ben.  448. 
"  In  re  Morford,  1  B.  R.  211 ;  s.  c.  1  Ben.  364. 
°  Rule  XXXIII.  "  Rule  VH. 

'  In  re  Watts,  3  B.  R.  447 ;    s.  c.  3  Ben.  166 ;    s.  c.  2  L.  T.  B.  74 ;  in  re  B. 
Heller,  5  B.  R.  46;  s.  c.  41  How.  Pr.  2! 3. 

"  In  re  B.  Heller,  5  B.  R.  46;  s.  c.  41  How.  Pr.  313. 

"  In  re  Watts,  3  B.  R.  447 ;  s.  c.  3  Ben.  166 ;  s.  c.  2  L.  T.  B.  74. 
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rate  paper  in  the  same  manner  as  tlie  original  schedules 
were  signed  and  verified ;  and,  if  the  amendments  are 
made  to  different  schedules,  the  amendment  to  each 
schedule  must  be  made  separately,  with,  proper  reference 
to  the  schedules  proposed,  to  be  amended,  and  each  amend- 
ment must  be  verified  by  the  oath  of  the  petitioner  in  the 
same  manner  as  the  original  schedules.^  The  purport  of 
this  requirement  is  that  where  an  amendment,  or  several 
amendments,  are  made  to  the  same  schedule,  only  the  oath 
appropriate  to  that  schedule  need  be  used ;  but  where  the 
amendments  are  to  different  schedules,  both  oaths  must  be 
used.  Of  course  the  oaths  must  be  modified  to  suit  the 
circumstances  of  the  amendments,^  for  the  petitioner  can 
not  swear  that  the  amendments  contain  all  his  liabilities, 
or  all   his  property. 

The  title  to  the  property  remains  in  the  debtor  until 
an  assignee  is  appointed  and  qualified,  and  an  assignment 
made  to  him.^  The  bankrupt  is  also  made  responsible  for 
the  care,  custody  and  delivery  of  the  property  to  the  as- 
signee (§  5110)  ;  but  he  can  not  sell  any  of  it  without 
authority  from  the  court.* 

If  the  property  is  likely  to  be  sacrificed  or  injured  by  a 
hostile  claimant,  or  a  sale  under  an  execution,  he  can  and 
should  apply  to  the  court  for  an  injunction,  or  take  other 
proper  measures  to  protect  it.^  On  the  application  of  any 
creditor,  and  on  good  cause  shown  by  affidavit,  the  court 
may  order  the  property  to  be  taken  possession  of  by  the 
marshal,  directions  for  which  may  be  inserted  in  the 
original  warrant  or  in  a  special  warrant  to  be  issued  for 
that  purpose.^ 


'  Rule  Xrv.  '  Rule  XXXII. 

'Hampton  v.  Rouse,  11  B.  R.  472;  s.  c.  23  Wall.  363;  Sutherland  v. 
Davis,  10  B.  R.  434 ;  s.  c.  43  Ind.  36. 

'  In  re  Richard  Prvor,  4  Biss.  263. 

'  Jones  V.  Leach  et  al.  1  B.  R.  SO."!;  in  re  Schnepf,  1  B.  R.  190;  s.  c.  3 
Ben.  73;  in  re  Wallace,  2  B.  R.  134  ;  s.  c.  1  Deady,  438. 

«  Rule  XIII. 
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The  next  step  in  the  proceedings  is  to  issue  the  war- 
rant.i  This  may  be  issued  by  the  judge  or  the  register 
(§  5019).  As  there  is  not  generally  any  opposing  party, 
it  is  usually  issued  by  the  register  having  charge  of  the 
case.  This  must  issue  out  of  the  court,  under  the  seal 
thereof,  and  be  tested  by  the  clerk.  Blanks,  with  the 
signature  of  the  clerk  and  seal  of  the  court,  will  upon  ap- 
plication, be  famished  to  the  registers.*  The  warrant 
,  must  be  signed  by  the  judge  or  register  as  tbe  case  may 
be,  and  directed  to  the  marshal  of  the  district,  authoriz- 
ing him  as  messenger  to  publish  notices  in  such  news- 
papers as  he  may  select,  not  exceeding  two,*  to  serve 
written  or  printed  notices,  by  mail  or  personally,  on  all 
creditors  upon  the  schedule  filed  with  the  debtor's 
petition,  or  whose  names  may  be  given  to  him  in 
addition  by  the  debtor;  and  to  give  such  personal  or 
other  notice  to  any  person  concerned  as  the  warrant 
specifies  (§  5019) ;  but  whenever  tbe  creditors  are  so 
numerous  as  to  make  any  notice  to  them,  by  mail  or 
otherwise,  a  great  and  disproportionate  expense  to  the 
estate,  the  court  may,  in  lieu  thereof,  in  its  discretion, 
order  such  notice  to  be  given  by  publication  in  a  news- 
paper or  newspapers,  to  all  sucb  creditors  whose  claims, 
as  reported,  do  not  exceed  the  sums,  respectively,  of  fifty 
dollars.* 

The  register  has  the  power  to  give  the  requisite  direc- 
tions for  notices  and  advertisements  ^  in  those  cases  where 
the  court  may  select  the  newspapers.  The  newspapers 
are  generally  designated  by  the  rules  of  the  court,  and, 
where  such  is  the  case,  the  register  can  not  substitute 
other  papers  for  those  thus  designated ;  but  in  the  exer- 
cise of  a  wise  discretion,  he  may  add  to  them  other  papers 
not  published  in  the  district."     This  power  is  exercised 


'  Form  No.  6.  '  Rule  II.  =  Act  of  22  June,  1874,  §  5. 

'  Act  of  22  .Tune,  1874,  §  5.  <■  Rule  V. 

"  In  re  J.  H.  Robinson,  1  B.  R.  8 ;  s.  c.  1  Ben.  270. 
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rarely,  and  only  in  cases  where  a  large  number  of  the 
creditors  reside  in  some  other  district.  A  complete  list  of 
the  creditors,  with  their  respective  places  of  residence,  and 
the  amount  of  their  debts,  must  be  inserted  in  the  war- 
rant.^ This  is  an  essential  part  of  it,  and  must  be  pre- 
pared by  the  register  himself.  There  is  no  authority  in 
the  law  for  calling  upon  the  bankrupt  to  furnish  it.  It  is 
the  duty  of  the  register  to  issue  the  warrant,  and  that  is 
not  complete  without  it. 

The  time  and  place  where  the  first  meeting  of  creditors 
will  be  held  must  be  designated  in  the  warrant,  and  the 
time  must  be  not  less  than  ten,  nor  more  than  ninety,  days 
after  the  issuing  of  the  same  (§  5032).  The  fixing  of  this 
time  is  a  matter  resting  entirely  in  the  discretion  of  the 
register.'^  The  interval  should  be  neither  too  brief,  nor 
too  long ;  but  should  be  sufi3.cient  to  enable  the  marshal 
to  serve  and  publish  the  notices  properly.  If  the  time  is 
too  brief,  the  service  of  the  warrant  may  be  defective. 
Twenty  days  will  usually  be  found  ample.  If  it  is  desired 
that  personal  service  should  be  made  upon  any  creditors, 
special  directions- to  that  effect  should  be  inserted.  If  per- 
sonal service  is  not  desired,  the  register  should  omit  the 
word  "personal,"  and  direct  the  service  to  be  made  by 
mail  only.'  The  issuing  of  the  warrant,  the  certificate  of 
correctness,  and  the  order  of  adjudication,  are  all  generally 
made  and  performed  on  the  same  day;  and  one  memo- 
randum only  is  sent  to  the  clerk,  of  the  whole  proceeding. 
This  memorandum  should  state  the  day  appointed  for  the 
meeting  of  the  creditors. 

As  soon  as  the  warrant  is  completed,  it  should  be 
placed  in  the  hands  of  the  marshal.  The  fees  of  this 
officer  must  be  paid  or  secured  before  he  can  be  compelled 
to  perform  the  duties  required  of  him.*     This  is  usually 

'  In  re  Hall,  3  B.  R.  193. 

"  In  re  Heys,  1  B.  R.  31 ;  s.  c.  1  Ben.  333  ;  s.  c.  36  How.  Pr.  349. 

'  Anon.  1  B.  R.  316.  '  Rule  XXIX. 
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done  by  making  a  deposit  with  him,  varying  from  fifteen 
to  thirty  dollars,  according  to  the  number  of  creditors. 
When  his  fees  are  properly  secured,  it  is  his  duty  to  pub- 
lish and  serve  the  notices,  as  required  by  the  warrant. 
Both  the  notice  to  be  published  and  the  notice  to  be 
served  upon  the  creditors,  should  state  that  a  warrant  in 
bankruptcy  has  been  issued  against  the  estate  of  the 
debtor ;  that  the  payment  of  any  debts,  and  the  delivery 
of  any  property  belonging  to  such  debtor,  to  him,  or  for 
his  use,  and  the  transfer  of  any  property  by  him,  are  for- 
bidden by  law ;  and  that  a  meeting  of  the  creditors  of  the 
debtor  to  prove  their  debts,  and  choose  one  or  more  as- 
signees, will  be  held  at  a  court  of  bankruptcy,  to  be 
holden  at  a  certain  time  and  place  designated  therein.^ 
These  notices  should  follow  the  exact  language  of  the  war- 
rant, but  an  immaterial  variance  will  be  disregarded.^ 
The  omission  to  publish  the  notice  in  one  of  the  news- 
papers designated  by  the  warrant,  will  make  the  proceed- 
ings defective,  irregular,  and  voidable.^  The  publication 
must  be  made  twice  in  each  newspaper.*  The  notices  io 
be  served  upon  the  creditors  are  usually  printed.  Each 
notice  should  contain  a  complete  list  of  all  the  names  of 
the  creditors,  together  with  their  respective  places  of  resi- 
dence, and  the  amounts  of  their  respective  debts.^  This 
seems  to  be  the  plain  requirement  of  the  statute  (§  5032), 
the  rules,**  and  the  form.''  It  is  sufficient  if  the  notice  con- 
tains the  names,  residence,  and  the  amount  of  the  debts 
(in  figures)  due  the  several  creditors,  so  far  as  known,  and 
no  more.^  This  notice  should  be  served  upon  foreign  cred- 
itors, as  well  as  on  those  who  reside  in  the  United  States.' 

>  Section  5033  ;  Form  No.  6. 

=  In  re  Pulver,  1  B.  R.  46  ;  s.  c.  1  Ben.  381 ;  in  re  W.  D.  HiU,  1  B.  R.  16 ; 
s.  c.  1  Beu.  331. 

'  In  re  Hall,  3  B.  R.  193.  '  Form  No.  6. 

'  In  re  Jones,  3  B.  R.  59 ;  in  re  Perry,  1  B.  R.  320 ;  s.  c.  1  L.  T.  B.  4 ;  in 
re  Hall,  3  B.  R.  193. 

"  Rule  XI 11.  '  Form  No.  6.  '  Rule  XIII. 

°  In  re  Heys,  1  B.  R.  31  ;  s.  c.  1  Ben.  333 ;  s.  c.  36  How.  Pr.  349. 


IN  VOLUNTARY  BANKRUPTCY.  27 

It  should  also,  as  has  been  before  stated,  be  served  on 
all  creditoi's  whose  names  may  be  handed  to  the  marshal, 
in  addition  to  those  contained  in  the  schedules  (§  5019). 
Every  envelope  containing  a  notice  must  have  printed  on 
it  a  direction  to  the  postmaster  at  the  place  to  which  it  is 
sent,  to  return  the  same  within  ten  days,  unless  called 
for.^  This  direction  is  generally  printed  upon  the  back  of 
the  notice,  and  no  envelope  is  used. 

In  cases  of  voluntary  jjankruptcy,  the  marshal  may 
appoint  special  deputies,  to  act  as  he  may  designate,  in 
one  or  more  cases,  as  messengers  for  the  purpose  of  causing 
the  notices  to  be  published  and  served  as  required  by  the 
statute,  and  for  no  other  purpose.^  And  the  word  "  mar- 
shal "  includes  the  marshal's  deputies ;  and  the  word 
"messenger"  includes  his  assistant  or  assistants  (§  5013), 
wherever  they  are  used  in  the  statute.  Where  a  notice 
has  been  duly  mailed,  the  fact  that  the  creditor  did  not 
receive  it  will  not  affect  the  regularity  of  the  proceedings.* 
A  notice  not  addressed  to  a  creditor  by  his  name,  does  not 
amount  to  a  notice  ;  *  but  an  immaterial  variance  will  be 
disregarded.  The  publication  and  the  service  of  the  no- 
tices must  be  completed  before  the  commencement  of  the 
period  of  ten  days  immediately  preceding  the  return  day 
of  the  warrant.® 

'  Rule  XXIII.  '  Rule  XIII. 

=  In  re  Stetson,  3  B.  E.  736;  s.  c.  4  Ben.  127. 
*  Anon.  1  B.  R.  123. 

=■  In  re  Develin  et  al.  1  B.  R.  35 ;  s.  c.  1  Ben.  335 ;  in  re  PulTer,  1  B.  R. 
46;  s.  c.  1  Ben.  381. 


CHAPTER  n. 

COMMEWCEMEKT   OF   PROCEEDINGS    IN    INVOLUNTAET 
BANKRUPTCY. 

In  order  to  institute  proceedings  in  involuntary  bank- 
ruptcy, the  debts  of  the  petitioning  creditors  must  consti- 
tute at  least  one-fourth  in  number,  and  one  third  in  value 
of  all  the  provable  debts  of  the  party  against  whom  the 
proceedings  are  commenced.  Subject  to  this  requirement, 
the  proceedings  may  be  instituted  by  one  creditor  alone, 
or  by  several  creditors  jointly.^  The  debts  held  by  the 
persons  who  institute  such  proceedings,  must  be  debts 
provable  under  the  bankrupt  law.  They  need  not  be 
due.^  It  is  not  necessary  that  they  should  have  been  in  ex- 
istence at  the  time  the  alleged  act  of  bankruptcy  was  com- 
mitted.* They  may  be  secured  debts,*  or  be  a  fixed  liabil- 
ity as  an  indorser,®  or  a  partnership  debt,  where  the  pro- 
ceeding is  against  one  partner  alone.^  When  the  proceed- 
ings are  against  partners,  it  is  clear  that  they  must  consist  of 
partnership  debts ;  but  they  must,  under  all  circumstances, 

'  Act  of  22  June,  1874,  §  12. 

"  Linn  et  al.  v.  Smith,  4  B.  R.  46 ;  s.  c.  1  L.  T.  B.  239 ;  s.  c.  3  L.  T.  B. 
318 ;  in  re  Ouynette,  3  B.  R.  566 ;  g.  c.  1  Saw.  47 ;  in  re  W.  B.  Alexander,  4 
B.  R.  178  ;  s.  c.  Lowell,  470 ;  s.  c.  2  L.  T.  B,  338 ;  in  re  Samuel  King,  1  N. 
Y.  Leg.  Obs.  276  ;  in  re  Tower,  1  N.  Y.  Leg.  Obs.  8 ;  s.  c.  5  Law  Rep.  314 ;  1 
Penn.  L.  J.  309. 

"  Phelps  V.  Classen,  8  B.  R.  87 ;  s.  c.  1  Wool.  204. 

*  In  re  Bless,  4  B.  R.  147 ;  s.  o.  2  L.  T.  B.  136 ;  Rankin  &  PuUan  t.  Florida, 
Atlantic  &  G.  C.  R.  R.  Co.  1  B.  R.  647  ;  s.  c.  1  L.  T.  B.  85 ;  in  re  Stansell,  6 
B.  R.  183  ;  in  re  Daniel  Sheehan,  8  B.  R.  345;  Ecfort  v.  Greely,  6  B.  R.  433; 
in  re  California  Pacific  R.  R.  Co.  11  B.  R.  193 ;  s.  c.  3  Saw.  340;  in  re  W.'B. 
Alexander,  4  B.  R.  178 ;  s.  c.  Lowell.  470 ;  s.  c.  3  L.  T.  B.  238 ;  in  re  Hugo 
Broich,  15  B.  R.  11 ;  contra,  in  re  Jacob  Frost,  11  B.  R.  69;  s.  c.  6  Biss.  213; 
in  re  Johann,  8  B  R.  144;  s.  c.  4  B,  R.  434 ;  s.  c.  2  Biss.  189;  b.  c.  3  L.  T.  B. 
93 ;  in  re  Green  Pond  R.  R.  Co.  18  B.  R.  118. 

'  In  re  Kickodemus,  3  B.  R.  230;  s.  c.  1  L.  T.  B.  140. 

'  In  re  Melick,  4  B.  R.  97. 
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be  provable  debts.  A  debt  so  purely  contingent  that  it 
may  never  becqme  a  real  debt,  will  not  be  sufficient.^  A 
debt  which  is  secured  by  the  property  of  sbme  third  per- 
son is  sufficient.^  The  debt  must  also  be  one  that  can  be 
enforced,  <and  must  not  be  barred  by  the  statute  of  limita- 
tions.^ If  the  creditor  has  received  a  preference,  he  may 
make  a  voluntary  surrender  of  it,  and  prosecute  his  peti- 
tion upon  his  original  debt ;  *  but  without  such  a  sur- 
render he  can  not  maintain  a  petition.® 

In  computing  the  number  of  creditors  who  must  join 
in  a  petition,  creditors  whose  debts  do  not  exceed  two 
hundred  and  fifty  dollars  are  not  reckoned.  But  if  there 
are  no  creditors  whose  debts  exceed  the  sum  of  two  hun- 
dred and  fifty  dolars,  or  if  the  requiste  number  of  creditors 
holding  debts  exceeding  two  hundred  and  fifty  dollars 
fail  to  sign  the  petition,  creditors  having  debts  of  a  less 
amount  are  reckoned.^  The  creditors  have  the  right  to 
elect  to  obtain  one-fourth  in  number  of  the  chief  creditors, 
or  one-fourth  of  all  the  creditors  without  regard  to  the 
amount  of  their  respective  debts,  provided  that  one-third 
in  amount  of  all  the  debts  is  represented  in  the  petition.'' 
It  is  not  necessary  that  the  chief  creditors  shall  be  re- 
quested to  sign  and  refuse  before  the  minor  creditors  can 
join  in  the  petition,  for  a  failure  to  sign  may  arise  from 
any  cause,  such  as  sickness,  or  absence,  and  is  plainly 
shown  by  not  signing.  The  intent  of  the  statute  is  that 
the  petitioning  creditors  shall  represent  the  requisite  pro- 
portion of  all  the  creditors,  or,  if  more  convenient  in  any 
particular  case,  of  th^  larger  creditors.  The  joining  of  a 
due  proportion  of  all  the  creditors  is  therefore  sufficient, 

'  Sigsby  V.  Willis,  3  B.  R.  307 ;  s.  c.  3  Betw  371 ;  s.  c.  1  L.  T.  B.  71. 

''  In  re  W.  B.  Alexander,  4  B.  R.  178 ;  s.  o.  Lowell,,  470 ;  s.  c.  3  L.  T.  B. 
238 ;  Tox  v.  Eckstein,  4  B.  R.  373. 

'  In  re  Cornwall,  4  B.  R.  400  ;  s.  c.  6  B.  E.  305;  s.  c.  9  Blatch.  114. 

'  In  re  Hunt  &  Hornell,  5  B.  R.  438;   in  re  Marcer,  6  B.  R.  351. 

"  In  re  Peter  Rado.  6  Ben.  330. 

«  Act  of  33  June,  1874,  cb.  390,  §  IS;  18  Stat.  180. 

'  In  re  J.  R.  Currier,  13  B.  R.  68;  in  re  Robert  L.  Hall,  15  B.  R.  31;  in 
re  Wm.  M.  Llojd,  15  B.  R.  357. 
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and  the  failure  of  the  larger  creditors  to  join  constitutes 
no  defense.^  If  the  chief  creditors  join  in  the  petition,  the 
minor  creditor^  are  not  to  be  counted  in  estimating  the 
number,  but  if  they  do  not  join  then  the  minor  creditors 
may  be  counted,  in  order  to  obtain  the  necessary 'number.' 
In  computing  the  value,  the  aggregate  of  the  debts  of  the 
petitioning  creditors  must  be  equal  to  one-third  of  all  the 
debts,  irrespective  of  amount,  for  the  minor  creditors  are 
only  excluded  in  certain  cases  in  estimating  the  proportion 
in  number  who  must  join  in  the  petition.^  If  the  debtor 
is  a  member  of  a  firm,  one-fourth  in  number  of  all  his 
creditors,  both  individual  and  partnership,  must  unite  in 
the  petition,  and  the  aggregate  of  their  debts  must  amount 
to  at  least  one-third  of  all  the  debts  both  partnership  and 
individual.*  The  debt  of  a  creditor  who  has  issued  an  at- 
tachment within  four  months  before  the  filing  of  the  petition 
cannot  be  counted  in  computing  the  number  and  amount.^ 
The  amount  at  which  the  debt  of  a  secured  creditor  is 
to  be  reckoned  is  merely  the  balance  that  remains  after 
deducting  the  value  of  the  security.'^  The  debt  of  a  cred- 
itor who  has  received  a  preference  is  not  counted  in  com- 
puting either  the  number  of  creditors  or  the  value  of  the 
debts,^  nor  will  a  surrender  of  the  preference  to  the 
debtor   render    the   debt    provable    so  that   it  may   be 

'  In  re  J.  R.  Currier,  13  B.  R.  08. 

'  In  re  Woodford  '&  Chamberlain,  13  B.  R.  575  ;  in  re  J.  R.  Currier,  13  B. 
R.  68  ;  in  re  John  B.  Bergeron,  12  B.  R.  385  ;  in  re  Reiman  &  Friedlander, 
11  B.  R.  21 ;  s.  c.  7  Ben.  455  ;  s.  c.  13  B.  R.  128;  s.  c.  12  Blatch.  562;  in  re 
Philadelphia  Axle  Works,  1  W.  N.  126. 

»  In  re  Joseph  S.  Hadley,  12  B.  R.  366  ;  in  re  John  B.  Bergeron,  12  B.  R. 
385 ;  in  re  J.  R,  Currier,  13  B.  R.  68 ;  in  re  Woodford  &  Chamberlain,  13  B. 
R..  575 ;  in  re  Hugo  Broich,  15  B.  R.  1] ;  in  re  Wm.  M.  Lloyd,  15  B.  R.  257  ; 
contra,  in  reHymes,  10  B.  R.  483  ;  s.  c.  7  Ben.  427. 

'  In  re  Wm.  M.  Lloyd,  15  B..R.  257. 

'  In  re  C.  G.  Scrafford,  14  B.  R.  184;  s.  c.  15  B.  R.  104;  contra,  in  re 
Hugo  Broich,  15  B.  R.  11. 

»  In  re  California  Pacific  R.  R.  Co.  11  B.  R.  193;  s.  c.  3  Saw.  240  ;  in  re  Stnn- 
sell,  6  B.  R.  183 ;  in  re  W.  B.  Alexander,  4  B.  R.  178  ;  s.  c.  Lowell,  470 ;  2  L. 
T.  B.  238 ;  Eckfort  v.  Greely,  6  B.  R.  433;  in  re  Daniel  Sheehan,  8  B.  R.  345. 

'  In  re  M.  C.  Israel,  12  B.  R.  204 ;  s.  c.  3  DLIlon,  511 ;  Clinton  v.  Mayo,  12 
B.  R.  39 ;  in  re  J.  R.  Currier,  13  B.  R.  68. 
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counted.^  A  creditor  may  purchase  claims  against  the 
debtor  in  good  faith,  and  thus  enable  himself  to  unite  in 
the  petition.^ 

Any  person  residing  and  owing  debts,  as  required  in  a 
case  of  voluntary  bankruptcy,  may  be  subjected  to  pro- 
ceedings in  involuntary  bankruptcy.^  The  term  person 
includes  corporations  (§§  5122,  5013),  and  the  provisions 
of  the  act  are  extended  to  partnerships  (§  5121).  The 
same  proportion  of  creditors  must  join  in  a  proceeding  to 
put  a  corporation  into  bankruptcy  as  is  required  in  the 
case  of  an  individual.*  The  remarks  that  have  already 
been  made  in  regard  to  the  amount  and  character  of  the 
debts,  and  the  residence  within  the  jurisdiction  of  the 
United  States,  apply  equally  to  proceedings  in  involuntary 
bankruptcy. 

To  warrant  or  justify  the  institution  of  such  proceed- 
ings, the  debtor  must  have  done,  or  allowed  to  be  done, 
something  which  the  statute  defines  to  be  an  act  of  bank- 
ruptcy. The  statute  was  not  intended  to  cover  all  cases 
of  insolvency.'^  It  makes  a  discrimination  between  volun- 
tary bankruptcy  and  involuntary  bankruptcy.  The  debtor 
upon  filing  a  voluntary  petition  setting  forth  his  inability 
to  pay  his  debts  and  Ms  willingness  to  surrender  all  his 
estate,  is  declared  a  bankrupt  by  the  court.  The  allega- 
tion can  not  be  traversed,  nor  is  any  issue  or  inquiry  as  to 
its  truth  permitted.  But  while  the  debtor  may  on  this 
broad  basis  call  on  the  court  to  administer  his  estate,  the 
creditor  who  desires  to  do  the  same  thing  is  limited  to  a 
few  facts  or  circumstances,  the    existence  of   which   are 

'  In  re  J.  R.  Currier,  13  B.  R.  G8. 

"  In  re  J.  A.  &  H.  W.  Shouse,  Crabbe,  483 ;  in  re  Woodford  &  Chamber- 
lain, 13  B.  R.  575. 

=  Act  of  33  June,  1874,  §  13;  in  re  Mckodemus,  3  B.  R.  380;  s.  c.  1  L.  T. 
B.  140. 

*  In  re  Leavenworth  Savings  Bank,  14  B.  R.  83,  93  ;  in  re  Detroit  Car 
Works,  14  B.  R.  243 ;  in  re  Oregon  B.  &  P.  Co.  13  B.  R.  199;  s.  c.  14  B.  R. 
405 ;  s.  c.  3  Saw.  614. 

>  Wilson  V.  City  Bank,  5  B.  R.  370 ;  s.  c.  9  B.  R.  97  ;  s.  c.  17  Wall.  473 ; 
8.  c.  1  Dillon,  476:  Doan  v.  Compton  &  Doan,  2  B.  R.  607. 
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essential  to  his  right  to  appeal  to  the  court.  The  reason 
for  this  wide  difference  in  the  proceedings  in  the  two  cases 
is  ohvious  enough.  When  a  man  is  himself  willing  to  re- 
fer his  embarrassed  condition  to  the  proper  court,  with  a 
full  surrender  of  all  his  property,  no  harm  can  come^  to 
any  one  but  himself,  and  there  can  be  no  solid  objection 
to  the  course  he  pursues.  But  when  a  person  claims  to 
take  from  another  all  control  of  his  property,  to  arrest 
him  in  the  exercise  of  his  occupation,  and  to  impair  his 
standing  as  a  business  man,  the  precise  circumstances  on 
which  he  is  authorized  to  do  this  should  be  well  defined 
in  the  law.^  An  act  of  bankruptcy  is  accordingly  the 
special  creature  of  statute  law,  and  nothing  is  an  act  of 
bankruptcy  unless  it  is  expressly  made  so  by  the  statute 
itself.  ^ 

No  person  commits  an  act  of  bankruptcy  unless  he 
departs  from  the  State,  district,  or  territory  of  which  he 
is  an  inhabitant,  with  intent  to  defraud  his  creditors ;  or, 
being  absent,  with  such  intent  remains  absent;  or  con- 
ceals himself  to  avoid  the  service  of  legal  process  in  any 
action  for  the  recovery  of  a  debt  or  demand  provable  un- 
der the  statute  ;  or  conceals  or  removes  any  of  his  property 
to  avoid  its  being  attached,  taken,  or  sequestered  on  legal 
process ;  or  makes  any  assignment,  gift,  sale,  conveyance, 
or  transfer  of  his  estate,  property,  rights,  or  credits,  either 
within  the  United  States  or  elsewhere,  with  intent  to 
delay,  defraud,  or  hinder  his  creditors ;  or  is  arrested  and 
held  in  custody  under  or  by  virtue  of  mesne  process  or  ex- 
ecution, issupd  out  of  any  court  of  the  United  States  or  of 
any  State,  district,  or  territory  within  which  such  debtor 
resides  or  has  property,  founded  upon  a  demand  in  its 
nature  provable  against  a  bankrupt's  estate  under  the  stat- 
ute, antl  for  a  sum  exceeding  one  hundred  dollars,  and  such 
process  remains  in  force  and  is  not  discharged  by  payment, 
or  in  any  other  manner  provided  by  the  law  of  the  United 

■  Wilson  V.  City  Bank,  5  B.  R.  370;  s.  c.  9  B.  R.  97  ;  s.  c.  17  Wall.  473  ; 
s.  c.  1  Dillon,  476. 
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States  or  of  such  State,  district,  or  territory  applicaWe 
thereto,  for  a  period  of  twenty  days ;  or  is  actually  im- 
prisoned for  more  than  twenty  days  in  a  civil  action, 
founded  on  contract,  for  the  sum  of  one  hundred  dollars 
or  upward ;  or,  being  bankrupt  or  insolvent,  or  in  contem- 
plation of  bankruptcy  or  insolvency,  makes  any  payment, 
gift,  grant,  sale,  conveyance,  or  transfer  of  money,  or  other 
property,  estate,  rights,  or  credits,  or  confesses  judgment, 
or  gives  any  warrant  to  confess  judgment,  or  procures  his 
property  to  be  taken  on  legal  process,  with  intent  to  give 
a  preference  to  one  or  more  of  his  creditors,  or  to  any  per- 
son or  persons  who  are  or  may  be  liable  for  him  as  in- 
dorsers,  bail,  sureties,  or  otherwise,  or  with  the  intent,  by 
such  disposition  of  his  property,  to  defeat  or  delay  the 
operation  of  the  statute,  or  being  a  bank,  banker,  broker, 
merchant,  trader,  .manufacturer,  or  miner,  fraudulently 
stops  payment,  or  being  a  bank,  banker,  broker,  merchant, 
trader,  manufacturer,  or  miner,  has  stopped  or  suspended, 
and  not  resumed  payment  within  a  period  of  forty  days,  of 
his  commercial  paper  (made  or  passed  in  the  course  of  his 
business  as  such),  or  being  a  bank  or  banker,  fails  for 
forty  days  to  pay  any  depositor  upon  demand  of  payment 
lawfully  made.^ 

These  are  the  only  acts  committed  by  a  debtor  that 
are  acts  of  bankruptcy.  Unless  the  act  complained  of  by 
the  creditor  comes  within  this  enumeration,  it  is  not  an 
act  of  bankruptcy,  and  can  not  be  made  the  ground  for 
instituting  involuntaiy  proceedings.  If,  however,  the  act 
is  one  of  those  enumerated,  and  the  debtor  is  subject, 
under  the  statute,  to  proceedings  in  bankruptcy,  then  any 
creditor  or  creditors  who  may  be  a  party  or  parties  to  such 
proceedings  may  apply  to  have  him  declared  a  bankrupt, 
provided  that  the  application  is  made  within  six  months 
after  it  was  committed,  and  the  requisite  number  join  in 
the  petition. 

'  Act  of  32  Juns,  ]t74,  §  13. 
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This  application  must  be  by  a  petition  in  the  prescribed 
form,^  printed  or  written  out  plainly,  without  abbreviation 
or  interlineation,  except  where  such  abbreviation  and  in- 
terlineation may  be  for  the  purpose  of  reference.^  This 
petition  should  set  forth  all  those  matters  that  are  requisite 
to  give  jurisdiction  to  the  court  over  the  case,  especially 
that  th.e  act  of  bankruptcy  was  .committed  within  the  pe- 
riod of  six  months,  and  must  be  addressed  to  the  judge  of 
the  district  court  of  the  United  States  in  which  it  is  to  be 
filed.  The  name  of  the  judge  must  be  correctly  given,  or 
it  can  not  be  filed.^  It  should  set  forth  the  names  and  resi- 
dences of  both  the  creditor  and  debtor.  It  must  also  de- 
scribe the  debt  of  the  petitioning  creditor  sufficiently  to 
show  that  it  is  provable.*  Where  the  debt  consists  of  a 
note,  a  copy  thereof  may  be  inserted.  Not  unfrequently 
the  note,  bond,  account,  agreement,  or  whatever  else  may 
happen  to  constitute  the  basis  of  the  creditor's  claim,  is 
annexed  to  the  petition  as  an  exhibit,  and  a  proper  refer- 
ence to  it  is  made  in  tbat  part  of  the  petition  which  is 
designed  to  describe  the  debt.  The  petition  must  also 
affirmatively  show  that  the  requisite  number  of  creditors 
have  united  therein.  This  allegation  need  not  necessarily 
be  so  positive  that  the  petitioner  can  be  prosecuted  for 
peijury  on  it,  but  it  may  be  made  on  information  and 
belief,^  or  on  belief  merely,  without  charging  either 
knowledge  or  information.® 

The  allegations  in  regard  to  the  act  of  bankruptcy 
must  be  positive  and  unqualified.  There  is  nothing  in  the 
statute  or  rules  or  forms  or  the  nature  of  the  proceedings 
which  requires  that  the  allegations  should  be  made  on  the 

'  Form  No.  54.  ^  Rule  XIV. 

»  Anon.  1  B.  R.  210. 

'  In  re  Redmond  &  Martin,  9  B.  R.  408  :  in  re  Joseph  S.  lladley,  12  B. 
R.  360. 

'  In  re  J.  Young  Scammon,  10  B.  R.  66  ;  s.  o.  6  Biss.  130 ;  in  re.  Isaac 
Scull,  10  B.  R.  165  ;  s.  c.  7  Ben.  371 ;  Warren  Savings  Bank  v.  Palmer,  10 
B.  R.  339;  in  re  James  R.  Keeler,  10  B.  R.  419. 

°  In  re  Henry  A.  Mann,  14  B.  R.  572  ;  a.  c.  13  Blatch.  401  ;  s  c  51  How. 
Pr.  174. 


IN  INVOLUNTARY  BANKRUPTCY.  35 

personal  knowledge  of  tlie  petitioner.  The  petition  must 
be  made  by  the  creditor  generally,  and  in  most  instances 
can  only  be  made  upon  information  and  belief.''  The  alle- 
gations, however,  should  be  positive,  and  the  information 
and  belief  set  forth  only  in  the  affidavit  to  the  petition. 
It  has  accordingly  been  held,  in  a  case  where  the  petition 
was  filed  by  a  firm,  that  an  averment  upon  the  information 
and  belief  of  only  the  partner  who  executed  the  papers 
was  insufficient.^ 

The  petition  should  also  state  facts  with  certainty  and 
detail,  so  as  to  inform  the  debtor  of  what  he  must  meet 
and  resist.  The  various  statements  of  acts  of  bankruptcy 
given  in  Form  No.  54,  are  mere  outlines  or  skeleton  state- 
ments to  be  filled  in  with  the  particular  circumstances  of 
each  case.^  Thus,  where  the  act  charged  is  a  suspension 
of  commercial  paper,  the  allegation  should  state  as  nearly 
as  possible  the  date  of  the  paper  of  which  the  payment 
has  been  suspended,  to  whom  made,  for  what  amount, 
when  payable,  whether  the  debtor '  is  liable  thereon  as 
maker  or  indorser,  and  by  whom  the  same  was  held  when 
payment  was  neglected  or  refused.*  But  if  the  description 
is  sufficient  to  identify  the  paper,  it  will  not  be  deemed 
defective  although  the  date  is  not  given.^  Where  the  act 
charged  is  a  fraudulent  stopping  of  payment  of  commercial 
paper,  the  petition  need  not  set  forth  the  facts  that  constitute 
the  fraud.*  Where  the  proceedings  are  instituted  against 
a  partnership,  the  allegations  should  set  forth  an  act  of 
bankruptcy  on  the  part  of  the  firm.  An  averment  of  an 
act  of  bankruptcy  on  the  part  of  one  of  the  members  is 

'  In  re  MuUer  &  Bretano,  3  B.  R.  339 :  s.  c.  1  Deadv,  513  ;  s.  c.  3  L.  T. 
B.  38. 

'  Orem  &  Son  y.  Harley,  3-B.  R.  263. 

'  In  re  Randall  &  Sunderland,  3  B.  R.  18 ;  s.  c.  1  Deady,  557  ;  s.  o.  2  L.  T. 
B.  69. 

'  In  re  Randall  &  Sunderland,  3  B.  R.  18  ;  s.  c.  1  Deady,  557;  s.  c.  2  L.  T. 
B.  69. 

=  In  re  Joseph  S.  Hadley,  12  B.  R.  866. 

"  In  re  Joseph  S.  Hadley,  13  B,  R.  366. 
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not  sufficient.!  "v^here  the  alleged  act  of  bankruptcy  on 
the  part  of  a  firm  consists  in  the  transfer  of  property,  the 
allegations  should  charge  that  the  property  so  transferre(; 
belonged  to  the  partnership.^ 

When  several  acts  of  bankruptcy  are  charged  in  the 
same  petition,  they  should  be  alleged  conjunctively.^ 
This  rule  will  apply  not  only  to  those  cases  where  the 
acts  charged  are  declared  to  be  acts  of  bankruptcy  by 
different  clauses  of  the  statute,  but  also  to  those  cases 
where  the  acts  charged  are  different  fi'om  each  other  in 
their  nature,  but  are  declared  to  be  acts  of  bankruptcy 
by  the  same  clause.  It  will  also  apply  to  a  case  where 
the  same  act  may  be  an  act  of  bankruptcy  under  different 
clauses,  according  to  the  intention  of  the  party  who  com- 
mitted it.  Thus,  an  assignment  may  be  made  to  defraud 
creditors,  and  to  defeat  the  operation  of  the  bankrupt  law. 
In  all  such  cases  a  description  of  the  act  complained  of 
may  be  set  forth  only  once  in  the  petition,  and  the  various 
intents  alleged  conjunctively.*  It  has,  however,  never 
been  decided  that,  where  the  act  is  charged  only  under 
one  clause  containing  several  intents,  the  several  intents 
may  not  be  averred  disjunctively  in  the  very  language  of 
the  statute.  There  is  no  express  decision  upon  this  point, 
and  in  numerous  cases  they  are  alleged  conjunctively.®  It 
has  been  said,  however,  that  an  averment  in  regard  to  a 
fraudulent  conveyance  may  charge  that  it  was  made  by 
the  debtor  "  with  intent  to  defraud  or  hiuder  his  creditors," 
though  this  point  does  not  seem  to  have  been  directly 
before  the  court.®  When  the  act  of  bankruptcy  consists 
in  procuring  property  to  be  taken  on  execution  issued  upon 
a  judgment  confessed  under  a  warrant  of  attorney,  the 

'  In  re  Waile  &  Crocker,  1  B.  R.  ;^i73 ;  s.  c.  Lowell,  307  ;  in  re  Redmond  & 
Martin,  GBR.  408. 

'  In  re  Williams  &  Co.  3  B.  R.  286 ;  a.  c.  Lowell,  406  ;  s.  c.  2  L.  T.  B.  100. 

"  In  re  Drummond,  1  B.  R.  231  ;  b.  c.  1  L.  T.  B.  7. 

'  In  re  S.  T.  Smith,  3  B.  R.  377  ;  s.  c.  4  Ben.  1 ;  s.  c.  1  L.  T.  B.  147. 

"  Irving  V.  Hughes,  2  B.  R.  62 ;  s.  c.  7  A.  L.  Reg.  209. 

'  In  re  Nickodemus,  3  B.  R.  230 ;  s.  c.  1  L.  T.  B.  140. 
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petition  should  aver  that  the  property  was  takeu  on  the 
day  of  the  levy,  and  not  on  the  day  of  the  giving  of  the 
warrant  of  attorney.^  If  the  alleged  act  of  bankruptcy 
consists  of  a  fraudulent  conveyance,  no  averment  of  the 
insolvency  of  the  debtor  is  necessary.^ 

When  the  act  charged  is  a  preference  or  a  conveyance 
made  with  the  intent  to  defeat  or  delay  the  operation  of 
the  bankrupt  law,  the  petition  should  aver  that  the  debtor 
at  the  time  of  the  transfer  was  bankrupt  or  insolvent,  or 
in  contemplation  of  bankruptcy  or  insolvency.^  The 
meaning  of  these  terms  should  be  carefully  considered,  and 
only  those  should  be  selected  and  used  which  apply  to  the 
facts  in  the  case.  Insolvency  means  an  inability  to  pay 
debts  in  the  ordinary  course  of  business.*  Bankruptcy 
means  a  legal  status  to  be  ascertained  and  declared  by  ju- 
dicial decree.^  In  contemplation  of  bankruptcy  means  in 
contemplation  of  committing  what  is  made  by  the  statute 
an  act  of  bankruptcy,  or  of  voluntarily  applying  to  be 
decreed  a  bankrupt.*  In  contemplation  of  insolvency 
means  in  contemplation  of  not  being,  or  not  continuing  to 
be,  able  to  pay  debts  in  the  ordinary  course  of  business  as 
they  mature.'  When  the  facts  merely  show  insolvency,  or 
contemplation  of  insolvency,  an  averment  that  the  debtor 
was  in  contemplation  of  bankruptcy  would  not  be  suffi- 
cient ;  ^  nor  would  an  averment  that  the  debtor  was  in 
contemplation  of  bankruptcy  and  insolj-ency  be  corr„ect.^ 
An  allegation  that  the  debtor  was  insolvent  or  in  con- 
templation of  bankruptcy  is  insufficient,  on  account  of  its  • 

'  In  re  Diblee  et  al.  3  B.  R.  617 ;  s.  c.  3  Ben.  383. 

"  Id  re  Randall  &  Sunderland,  3  B  R  18 ;  s.  c.  1  Deady,  557 ;  s.  c.  2  L.  T. 
B.  69  ;  in  re  Nlckodemus,  3  B.  R  330;  s.  c.  1  L.  T.  B.  J4u. 
'  In  re  Craft,  1  B.  R.  378;  s.  c.  3  Ben.  214. 

*  Toof  V.  Martin,  6  B.  R.  49;  s.  c.  13  Wall.  40. 

=  In  re  Black  &  Secor,  1  B.  R.  853 ;  s.  c.  3  Ben.  196 ;  s.  c.  1  L.  T.  B.  39. 

» In  re  Craft,  1  B.  R.  378 ;  s.  c.  3  Ben.  314. 

'  In  re  Diblee  et  al.  3  B.  R.  617;  a.  c.  3  Ben.  283. 

*  In  re  Craft,  1  B.  R.  378;  s.  c.  3  Ben.  314. 
"  In  re  Haughton,  1  B.  R.  460. 
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uncertainty.^  The  allegation  may,  however,  be  that  he 
was  "insolvent  or  in  contemplation  of  insolvency,^  and 
this  is  the  safest,  and  the  one  that  is  usually  made.  Where 
the  act  of  bankruptcy  consists  of  a  preference,  the  peti- 
tion should  state  the  name  of  the  preferred  creditor,  but 
need  not  allege  that  the  preference  was  in  fr^ud  of  the 
provisions  of  the  bankrupt  law.* 

When  the  petition  is  completed,  it  must  be  subscribed 
and  sworn  to  by  the  petitioning  creditor  or  creditors. 
The  petition  may  be  sufficiently  verified  by  the  oaths  of 
the  first  five  signers,  if  there  are  so  many.'*  If  there  are 
five  or  less  signers,  all  must  verify  the  petition  by  oath ; 
but  if  there  are  more  than  five  signers,  it  is  sufficient  if 
the  first  five  of  them  so  verify  it.^  It  will  thus  be  seen 
that  there  may  be  more  signers  than  those  who  verify  the 
petition,  and  that  all  those  who  are  petitioners  must  sign 
the  petition.^  Where  several  petitioners  join  in  separate 
and  distinct  rights,  it  is  necessary  that  there  should  be  a 
verification  by  or  on  behalf  of  each  petitioner.''  If  they 
join  in  the  same  right,  a  verification  by  one  is  sufficient.^ 
A  partner  may  execute  the  papers  on  behalf  of  his  firm.' 
If  any  of  the  first  five  signers  do  not  reside  in  the  district 
in  which  it  is  to  be  filed,  it  may  be  signed  and  verified  by 
the  attorney  or  agent  of  such  signers.^"  This  phraseology 
is  peculiar,  but  it  seems  to  be  the  design  of  the  statute  to 
allow  all  creditor*  who  are  absent  from  the  district  to  sign 

'  In  re  John  R.  Hanibel,  15  B.  R.  233. 

=  In  re  Haughton,  1  B.  R.  460 ;  in  re  Diblee  et  al.  2  B.  R.  617 ;  s.  c.  3 
Ben.  388. 

'  In  re  Joseph  S.  Hadley,  12  B.  R.  366. 

*  Act  of  32  June,  1874,  §  13. 

'  In  re  Isaac  Scull,  10  B.  R.  165  ;  s.  c.  7  Ben.  871 ;  in  re  California  Pacific 
R.  R.  Co.  11  B.  R.  198 ;  s.  o.  3  Saw.  340. 

'  In  re  Isaac  Scull,  10  B.  R.  165  ;  s.  c.  7  Ben.  371. 

'  In  re  Solomon  Simmons,  10  B.  R.  353." 

'  In  re  Solomon  Simmons,  10  B.  R.  2.53. 

"  In  re  Morris,  11  B.  R.  4j3  ;  Hunt  v.  Pooke,  5  B.  R.  161 :  in  re  D.  C.  But- 
terfleld,  6  B.  R.  357. 

'"  Act  of  33  June,  1874,  §  12. 
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the  petition  by  attorney  or  agent.^  In  no  other  case,  unless 
the  creditor  is  a  corporation,  can  it  be  subscribed  and 
sworn  to  by  an  agent  or  special  attorney  of  the  creditor, 
and  if  it  is,  the  proceedings  will  be  defective  and  irregu- 
lar.^ The  verification  on  behalf  of  a  corporation  may  be 
made  by  an  agent  whether  the  corporation  is  a  resident  of 
the  district  or  not,  and  such  agent  need  not  be  an  oflScer  of 
the  corporation.**  No  ofl&cer  of  a  corporation  has  authority, 
by  virtue  of  his  office,  to  sign  and  verify  a  petition,  unless 
specially  authorized  by  some  statute,  by-law  or  resolution 
of  the  board  of  directors.*  Wherever  a  person  acts  on  be- 
half of  another,  his  authority  should  be  made  to  appear  in 
the  proceedings,  either  by  his  own  oath  or  other  competent 
evidence.®  If  an  agent  acts  for  a  non-resident  creditor,  the 
fact  of  non-residence  should  be  stated  and  sworn  to  in  the 
affidavit.*  If  a  partner  executes  the  papers  on  behalf  of  his 
firm,  he  may  sign  either  the  firm  name  or  the  names  of  the 
members  of  the  firm  to  the  petition,  but  the  papers  should 
show  that  he  signed  them  on  behalf  of  his  firm.  The 
affidavit  should  be  changed  so  as  to  state  that  one  only  of 
the  petitioners,  being  a  member  of  the  firm,,  took  the  re- 
quired oath.  An  agent  should  verify  the  petition  on  be- 
half of  his  principal  and  the  verification  should  state 
that  the  allegations  are  true  to  the  best  of  the  knowledge 
and  belief  of  the  principal,  and  not  to  the  best  of  his  own 
knowledge  and  belief.^    The  name  of  the  party  who  verifies 

'■  In  re  California  Pacific  E.  R.  Co.  11  B.  R.  193;  s.  o.  3  Saw.  340. 

^  Hunt  V.  Pooke,  5  B.  R.  161 ;  in  re  D.  C.  Butterfleld,  6  B.  R.  257  ;  contra, 
in  re  Jacob  Eaynor,  7  B.  R.  527  ;  e.  c.  11  Blatch.  43. 

'  In  re  John  R.  Haaibel,  15  B.  R.  333. 

'  In  re  Moses  A.  McNaughton,  8  B.  R.  44;  in  re  Ralph  Johnson,  1  N.  Y. 
Leg.  Obs.  166  ;  s.  c.  5  Law  Rep.  313. 

°  In  re  Moses  A.  McNaughton,  8  B.  R  44;  in  re  Roaenflelds,  11  B.  R. 
86 ;  in  re  California  Pacific  R.  R.  Co.  11  B.  R.  193 :  s.  c.  3  Saw.  240 ;  in  re  Jo- 
seph S.  Hadley,  13  B.  R.  366;  in  re  Edward  Sargent,  13  B.  R.  144;  in  re 
John  R.  Hanibel,  15  B.  R.  233. 

'  In  re  Solomon  Simmons,  10  B.  R.  353 ;  in  re  Joseph  8.  Hadley,  12  B.  R. 
366. 

'  In  re  Solomon  Simmons,  10  B.  R.  353. 

« In  re  John  Brown,  15  B.  R.  416. 
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the  petition  should  be  contained  in  the  body  of  the  verifi- 
cation. It  is  not  sufficient  that  the  name  be  merely  append- 
ed to  it.^  The  affidavit  may  be  taken  before  any  register 
or  commissioner  of  the  circuit  court,  or  notary  public.    ^ 

In  addition  to  the  petition,  there  must  be  a  deposition 
to  the  debt'  and  to  the  act  of  bankruptcy.*  In  these  it 
may  be  proper  that  the  affiant  should  speak  from  his  own 
knowledge,  or  at  least  disclose  the  grounds  of  his  belief, 
or  the  sources  of  his  information.*  If  any  fact  in  a  deposi- 
tion to  an  act  of  bankrxiptcy  is  stated  on  information  and 
helief,  the  information  should  be  stated  with  such  particu- 
larity and  detail  that  the  court  may  see  from  whom  it  was 
derived,  the  circumstances  under  which  it  was  acquired, 
and  the  weight  that  should  be  attached  to  it.^  The  purpose 
of  these  depositions  is  merely  to  evince  the  good  faith  of 
the  parties  who  file  the  petition,  protect  the  court  against 
issuing  an  order  to  show  cause  improvidently,  and  to  es- 
tablish &  prima  facie  case.^  At  the  trial  the  petitioning 
creditor  will  have  to  prove  his  debt  and  the  alleged  acts 
of  bankruptcy  the  same  as  if  they  had  not  been  filed. 

The  statute  does  not  expressly  state  in  what  district 
the  petition  may  or  must  be  filed.  In  this  particular  it 
is  not  as  minute  and  precise  as  in  the  provisions  relating 
to  voluntary  bankruptcy.  The  averment  in  the  prescribed 
form  is,  that  the  debtor  has  resided  in  the  district  for  six 
months.  From  this  it  would  appear  that  it  must  be  filed 
in  the  district  in  which  he  resides.  It  has  been  decided 
that  it  could  not  be  filed  in  a  district  where  he  neither 
resided  nor  carried  on  business.''  It  has  also  been  decided 
that  it  could  not  be  filed  in  a  district  in  which  he  had  not 

'  Form  No.  55. 

•^  In  re  Eosenfields,  11  B.  R.  86.  »  Form  No.  56. 

"  In  re  Muller  &  Bretano,  3  B.  E.  329:  s.  c.  1  Deady,  513  ;  s.  c.  2  L.T.  B- 
33;  in  re  Rosenfields,  11  B.  R  86;  in  re  Joseph  S.  Hadley,  13  B.  R.  366. 

'^  In  re  Joseph  S.  Hadley,  13  B.  R.  366. 

«  In  re  Leonard,  4  B.  R.  563  ;  s.  c.  3  L.  T.  B.  177. 

'  In  re  Palmer,  1  B.  R.  213 ;  in  re  Fogarty  &  Gerrity,  4  B.  R.  451 ;  s.  C.  1 
Saw.  233  ;  s.  0.  3  L.  T.  B.  174. 
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resided  for  the  greater  portion  of  the  six  months  next  im- 
mediately preceding  the  time  of  filing/  and  the  tendency 
of  the  authorities  is,  that  it  may  be  filed  in  any  district 
where  the  debtor  could  file  a  voluntary  petition,  but  upon 
this  point  there  is  some  doubt.^  Where  the  members  of 
a  firm  reside  in  different  districts,  the  only  court  that  has 
jurisdiction  of  a  petition  against  the  firm  is  the  district 
court  of  the  district  where  the  firm  carries  on  business.* 
The  petition  must  be  filed  in  the  district  court,  and  not 
the  circuit  court.*  When  the  delstor  resides  in  the  Dis- 
trict of  Columbia,  or  any  of  the  territories,  it  must  be  filed 
in  the  supreme  court  for  the  district  or  the  district  court 
for  the  territory,  as  the  case  may  be  (§§  4997,  4998).^ 
The  papers  must  be  properly  indorsed,  and  the  same  en- 
tries made  upon  filing  as  in  a  case  of  voluntary  bank- 
ruptcy.® At  the  time  of  filing  the  petition  a  deposit  of 
fifty  dollars  must  be  made  with  the  clerk,  to  secure  the 
register's  fees  (§  5124)  ;  and  the  fees  of  the  clerk  and  the 
marshal  must  also  be  secured  before  they  can  be  com- 
pelled to  perform  any  of  the  duties  required  of  them.'' 

If,  upon  an  examination  of  the  petition  and  the  deposi- 
tions, the  court  finds  that  sufficient  grounds  exist  there- 
for, it  directs  the  entry  of  an  order  ^  requiring  the  debtor 
to  appear  and  show  cause,  at  a  court  of  bankruptcy,  to  be 
holden  at  a  time  specified  in  the  order,  not  less  than  five 
days  from  the  service  thereof,  why  the  prayer  of  the  peti. 
tion  should  not  be  granted  (§  5024),  but  such  order  can 
not  be  made  until  the  petition  is  filed."  In  case  of  a 
vacancy  in  the  office  of  the  district  judge  in  any  district, 
or  in  case  any  district  judge  shall,  from  sickness,  absence,, 

'  In  re  Leighton,  5  B.  R.  95  ;  contra,  in  re  Johnson,  1  Cent.  L.  J.  323. 
'  In  re  Ala.  &  Chat.  R.  R.  Co.  6  B.  R.  107;  s.  c.  9  Blatch.  391 ;  s.  c.  5  L. 
T.  B.  76. 

'  Cameron  v.  Canieo,  9  B.  R.  527;  in  re  Horace  Hrill,  5  Law  Rep.  369. 
'  In  re  Binninger  et  al.  3  B.  R.  487  ;  s.  c.  7  Blatch.  159  ;  s.  c.  1  L.  T.  B.  183. 
'  Act  of  22  June,  1874,  §  16. 

'  Rule  I.  '  Rule  XXTX.  '  Form  No.  57. 

°  Ala.  &  Chat.  R.  R.  Co.  v.  Jones,  7  B.  R.  145. 
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or  other  disability,  be  unable  to  act,  the  circuit  judge  of 
the  circuit  in  which  such  district  is  included  may  make, 
during  such  disability  or  vacancy,  all  necessaiy  rules  and 
orders  preparatory  to  the  final  hearing  of  all  causes  in 
bankruptcy,  and  cause  the  same  to  be  entered  or  issued, 
as  the  case  may  require,  by  the  clerk  of  the  district  court 
(§  4976). 

After  the  order  to  show  cause  is  issued,  a  copy  of  ^the 
same  and  of  the  petition  are  delivered  to  the  marshal  to 
be  served  upon  the  debtor.  This  service  may  be  made  by 
the  marshal  or  any  of  his  deputies  (§  5013),  and  consists 
merely  of  delivering  the  copies  to  him,  or  leaving  them  at 
his  last  or  usual  place  of  abode.  Service  may  be  made  on  a 
corporation  by  delivering  the  copies  to  its  principal  officer.^ 
The  service  can  not  be  made  out  of  the  district.^  If  the 
debtor  can  not  be  found,  or  his  place  of  residence  ascer- 
tained, then  service  may  be  made  by  publication,  in  such 
manner  as  the  judge  shall  direct  (§  5025).  If  the  presi- 
dent of  a  corporation  can  not  be  found,  a  new  order  may 
be  issued  directing  the  service  to  be  made  on  its  cashier.^ 
If  a  corporation  has  been  dissolved,  so  that  it  has  no 
longer  a  legal  existence,  the  proper  mode  of  serving  the 
process  is  by  publication.*  No  further  proceedings  can 
be  had  upon  the  petition,®  unless  the  debtor  appear  and 
consent  thereto,  until  proof  is  given  to  the  satisfaction  of 
the  court  of  such  service  or  publication  (§  5025).  If  the 
process  has  been  served,  the  only  proof  required  is  the 
return  of  the  marshal.  If  the  service  has  been  by  publica- 
tion, the  publication  must  be  in  the  newspapers  designated 
by  the  rules  of  court,  and  the  proof  consists  of  the  mar- 
shal's return,  accompanied  by  a  copy  of  the  publication 

'  In  re  Califoniia  Pacific  R.  R.  Co.  11  B.  R.  193 ;  s.  c.  3  Saw.  240. 

'  In  re  Ala.  &  Chat.  R.  E.  Co.  5  B.  R.  97;  Stuart  v.  Aumueller,  8  B.  R. 
541 ;  contra,  Stuart  v.  Hines,  6  B.  R.  416  ;  s.  c.  33  Iowa,  60 ;  s.  c.  5  L.  T. 
B,  46. 

'  Piatt  V.  Archer,  6  B.  R.  465 ;  ,-.  c.  9  Blatch.  559. 

*  In  re  Washington  Marine  Insurance  Co.  3  B.  R.  648;  s.  c.  2  Ben.  293. 

'  In  re  Muller  &  Bretano,  3  B.  R.  339 ;  s.  c.  1  Deady,  613 ;  s.  c.  2  L.  T.  B.  33. 
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cut  from  each  newspaper,  with  a  certificate  as  to  the  par- 
ticulars of  publishing.  If  the  required  proof  is  not  given 
on  the  'return  day,  the  proceedings  should  be  adjourned, 
and  an  order  made  that  the  copies  be  forthwith  so  served, 
or  the  publication  so  made  (§  5025). 

There  are  collateral  proceedings,  however,  that  may  be 
instituted,  although  proper  service  has  not  been  made  on 
the  petition.^  The  court  may  restrain  the  debtor,  and  any 
other  person,  from  making  any  transfer  or  disposition  of 
any  part  of  the  debtor's  property  not  excepted  by  the 
statute  from  the  operation  thereof,  and  from  any  inter- 
ference therewith  (§  5024).  The  mode  of  applying  for 
this  injunction  is  usually  by  a  separate  petition,  so  that 
the  proceedings  upon  the  injunction  need  not  be  compli- 
cated with  the  proceedings  in  bankruptcy.'^  It  is  imma- 
terial whether  the  order  to  show  cause,  issued  in  the  bank- 
ruptcy proceedings,  is  in  the  proper  form,  for  the  jurisdic- 
tion of  the  court  to  issue  an  injunction  is  not  dependent 
upon  the  service  of  a  proper  order  on  the  debtor.  The 
petition  should  be  positive  in  its  averments,  and  may  be 
accompanied  by  affidavits  to  support  it.*  It  should  also 
contain  a  description  of  the  property.  A  mere  allegation 
that  it  is  personal  estate  is  not  sufficient.*  It  is  always 
verified  by  the  oath  of  the  petitioner  or  his  agent.^  It  is 
usually  filed  as  a  part  of  the  proceedings  in  bankruptcy ; 
but  a  bill  in  equity  in  the  district  court"  may  also  be  used. 
A  bill  in  equity  must  be  used  when  an  injunction  is  sought 
against  a  person  who  claims  the  property  adversely  to  the 
proceedings  in  bankruptcy,  although  his  title  maybe  void 
as  against  the  assignee.'' 

'  In  re  Muller  &  Bretano,  3  B.  E.  339;   s.  c.  1  Beady,  513;    s.  c.  3  L.  T. 
B,  33. 

=  Irving  T.  Hughes,  3  B.  R.  63;  Creditors  v.  Cozzcds,  3  B.  R.  281. 

'  In  re  Bloss,  4  R.  B.  147;  s.  c.  3  L.  T.  B.  136. 

*  Blackburn  v.  Stannard,  5  Law  Rep.  250. 

"  In  re  Fendley,  10  B.  R.  350. 

'  In  re  Fend  ley,  10  B.  R.  250. 

'  In  re  Charles  J.  Marter,  13  B.  R.  185. 
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The  injunctioa  may  be  issued  without  notice  to  tlie 
adverse  party ;  notice,  however,  may  be  required,  and  se- 
curity for  damages  demanded,  whenever  the  ends  of  justice 
requirfe  it.^  The  injunction  is  merely  temporary,  and  is 
intended  to  restrain  the  disposition  of  the  goods  and  prop- 
erty of  the  debtor  until  an  order  of  adjudication  can  be 
passed.  The  restraining  power  of  the  court  upon  a  sum- 
mary petition  is  limited  to  the  period  of  time  between  the 
entering  of  the  order  to  show  cause  and  -the  hearing  and 
adjudication  upon  the  creditor's  petition/  but  no  such  lim- 
itation applies  where  the  proceeding  is  by  a  bill  in  equity.* 
It  is  questionable  whether  it  extends  to  a  case  where 
the  property  has  been  sold  under  legal  process,  although 
the  proceeds  have  not  been  paid  over,  because  there  is 
nothing  left  to  the  assignee  but  a  mere  right  of  action.* 

Any  party  having  an  interest  in  the  property  covered 
by  the  injunction  may  appear  and  move  for  a  dissolution, 
and  at  the  hearing  affidavits  and  counter  affidavits  may  be 
read  by  either  partj'-.'*  But  when  the  grounds  set  forth 
in  the  motion  for  a  dissolution  go  to  the  merits  of  the 
case  in  bankruptcy,  the  court^  will  not  grant  the  dissolu- 
tion, and  thus,  on  affidavits,  dispose  of  what  are  really  all 
the  issues  involved  in  the  case.*  The  claimant  can  not 
urge,  as  grounds  for  dissolving  the  injunction,  that  the 
order  to  show  cause  is  irregular,  or  that  the  petition  does 
not  show  at  what  time  the  act  of  bankruptcy  was  com- 
mitted, or  that  there  is  no  positive  charge  of  an  act  of 
bankruptcy.  These  are  all  matters  that  may  be  corrected 
or  amended.     Nor  will  the  court  decide  the  question  of 

'  In  re  MuUer  &  Bretano,  3  B.  E.  329;  s.  c.  1  Deady,  513;  s.  c.  2  L.  T.  B. 
33;  in  re  John  Harper  Smith,  1  N.  Y.  Leg.  Obs.  249. 

'In  re  Moaea,  6  B.  R.  181;  in  re  Kintzing,  3  B.  R.  217;  in  re  Marv  Irving 
et  al.  14  B.  R.  289. 

'  In  re  Fendley,  10  B.  R.  250. 

•<  In  re  Fuller,  4  B.  R.  115  ;  s.  c.  1  Snw.  243. 

"  In  re  Bloss,  4  B.  R.  147  ;  s.  c.  2  L.  T.  B.  126. 

"  In  re  Metzler  et  al.  1  B.  R.  36;  s.  c.  1  Ben.  356. 
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title  to  the  property.^  In  order  to  obtain  a  dissolution, 
the  prima  facie  case  made  out  by  the  petition  must  be 
rebutted.^  When  it  appears  at  the  hearing  that  the 
injunction  can  not  be  sustained  upon  the  grounds  set 
forth  in  the  petition,  but  tbat  there  is  another  valid  cause 
for  which  an  injunction  might  issue,  the  petition  may  be 
amended  so  as  to  cover  the  new  ground,  and  the  injunc- 
tion will  thereupon  be  continued.* 

If  it  shall  appear  that  there  is  probable  cause  for  be- 
lieving that  the  debtor  is  about  to  leave  the  district,  or 
to  remove  and  conceal  his  goods  and  chattels,  or  his  evi- 
dence of  property,  or  make  any  fraudulent  conveyance  or 
disposition  thereof,  the  court  may  issue  a  warrant  to  the 
marshal  of  the  district  commanding  him  to  arrest  the  al- 
leged bankrupt,  and  him  safely  keep,  unless  he  shall  give 
bail  to  the  satisfaction  of  the  court  for  his  appearance 
fi'om  time  to  time,  as  required  by  the  court,  until  the  de- 
cision of  the  court  upon  the  petition,  or  the  further  order 
of  the  court;  and  forthwith  take  possession  provisionally 
of  all  the  property  and  eifects  of  the  debtor,  and  safely 
keep  tbe  same  until  tbe  further  order  of  the  court 
(§  5024). 

This  warrant  is  only  a  provisional  warrant,  and  should 
properly  be  applied  for  by  a  petition  duly  verified  and 
supported  by  affidavits,  so  as  to  show  a  probable  cause  to 
the  court  for  granting  it.*  The  exercise  of  this  power  is 
one  of  great  delicacy,  and  should  not  be  called  into  action, 
unless  the  court  is  satisfied  that  it  is  necessary.  It  rests 
in  the  discretion  of  the  court,  but  this  is  a  legal  discre- 
tion.® A  misrecital  in  the  order  allowing  it  of  the  date  of 
the  bankrupt  law  is  immaterial.      The  order  need  not  re- 


'  In  re  Muller  &  Bretano,  3  B.  R.  339 ;  s.  c.  1  Deady,  513  ;  s.  c.  3  L.  T. 
B.  83. 

^  In  re  Dean  &  Garrett,  3  B.  R.  89 ;  in  re  Binna,  4  Ben.  153. 

'  lu  re  Bloss,  4  B.  R.  147  ;  s.  c.  3  L.  T.  B.  128. 

'  In  re  James  A.  McKibben,  13  B.  R.  97  ;  in  re  Joseph  8.  Hadley,  13  B.  R. 
366. 

"  Bank  v.  Iron  Co.  5  B.  R.  491 ;  s,  c.  1  L.  T.  B.  373. 
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quire  the  arrest  of  the  debtor.  The  warrant  may  issue 
against  the  person  and  goods,  or  either  of  them.  When 
the  warrant  is  for  the  seizure  of  both  the  person  and  the ' 
goods,  it  may  be  executed  against  both  or  either,  as  the 
petitioning  creditor  may  direct.^  It  can  not  authorize  the 
marshal  to  seize  any  property  except  that  of  the  debtor 
himself.  If  property  has  been  purchased  from  the  debtor,  ^ 
it  can  not  be  taken.^ 

The  arrest  of  the  debtor  is  in  no  manner  for  the  se- 
curity or  satisfaction  of  the  petitioning  creditor's  debt.  It 
is  simply  to  secure  the  attendance  of  the  debtor  from-time 
to  time  as  the  court  may  order,  until  there  is  an  adjudica- 
tion in  the  bankruptcy  proceedings,  or  the  court  further  di-  ■ 
rects,  and  it  is  for  this  purpose  and  no  other  that  bail  is 
required  of  him.^ 

It  is  the  duty  of  the  marshal,  under  the  warrant,  to 
take  possession  of  all  the  property  and  effects  of  the  debt- 
or, in  whosesoever  hands  he  may  find  them.  He  may  hold 
possession  of  property  claimed  by  other  persons,  and  take 
possession  of  property  not  in  the  possession  of  the  bank- 
rupt whether  indemnified  or  not.  If  indemnified,  it  is 
made  his  duty  to  retain  possession  in  the  one  case,  and  to 
take  possession  in  the  other ;  and  he  would  be  liable  if  he 
did  not.  If  not  indemnified,  he  is  merely  released  from 
liability  if  he  does  not  do  it.  His  authority  is  derived 
from  the  warrant,  and  is  as  complete  in  the  one  case  as  in 
the  other.  With  indemnity,  he  is  bound  to  exercise  his 
authority ;  without  it,  he  may  exercise  his  authority  or 
not.*  Whether  the  property  belongs  to  the  debtor  or  not, 
is  a  question  of  fact  that  he  must  determine  for  himself; 
and  if,  by  mistake  or  otherwise,  he  takes  the  goods  of 
another,  he  is  liable  to  the  party  injured,  upon  hig  official 

'  In  re  Muller  &  Bretano,  3  B.  R.  339  ;  s.  c.   1  Deacly,  513 :  s  c   3  L    T 
B.  33. 

'  In  re  Harthill,  4  B.  R.  393  ;  s.  c.  4  Ben.  448 ;  s.  c.  2  L.  T.  B.  181  •  in  re 
Geo.  B.  Holland,  Jr.  12  B.  R.  408. 

=  In  re  Daniel  Sheehan,  8  B.  R,  345. 

-  In  re  Briggs,  3  B.  R.  638. 
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bond.-'  If  lie  has  taken  possession  of  property  claimed 
by  another,  he  may  notify  the  petitioning  creditor  of  such 
claim,  and  return  the  property  to  the  claimant,  unless  in- 
demnified by  a  sufficient  bond  for  the  taking,  detention,, 
and  liability,  within  five  days  after  such  notice  ;  and  may 
refuse  to  take  any  property  not  in  the  possession  of  the 
debtor,  unless  indemnified  in  like  manner.''* 

The  injunction  and  the  provisional  warrant  are  merely 
intended  to  protect  the  debtor's  property  until  a  trial 
can  be  had  upon  the  petition  in  bankruptcy.  If  the 
petition  fails,  they  are  dissolved :  if  it  is  sustained,  other 
means  are  provided  for  the  custody  of  the  property.  No 
trial  can  be  had  unless  there  has  been  due  service  of  the 
process,  or  the  debtor  appears  and  consents  to  the  proceed, 
ings  (§  5026).  This  appearance  may  be  by  an  attorney 
and  not  in  person,  even  where  he  has  not  been  duly 
served.^  If  the  process  has  not  been  properly  served,  and 
the  debtor  does  not  appear  and  consent,  the  creditor,  if  he 
desires  to  prosecute  the  case,  should  have  the  proceeding* 
adjourned,  and  obtain  an  order  for  the  due  service  of  the 
process  (§  5025). 

The  petitioning  creditor  to  a  certain  extent  has  the 
control  of  the  proceedings,  and  hence  may,  if  he  sees 
proper,  discontinue  them.*  The  statute,  however,  has  pro- 
vided that  if  the  petitioning  creditor  does  not  appear  and 
proceed  upon  the  return  day  or  adjourned  day,  the  court 
may,  upon  the  petition  of  any  othet-  creditor  to  the  re- 
quired amount,  proceed  to  adjudicate  upon  such  petition 
(§  5026).  It  follows  from  this  right  of  other  creditors  to 
appear  and  prosecute  the  case  that  no  petition  can  be  dis- 
missed except  upon  a  return  day  or  an  adjourned  day.® 

'  In  re  Muller  &  Bretano,  3  B.  R.  329;  s.  c.  1  Deady,  513  ;  s.  c.  2  L.  T.  B- 
33;  Marsh  V.  Armstrong,  11  B.  R.  125;  s.  c.  20  Minn.  81;  in  re  Marks,  2 
B.  R.  575. 

'  Rule  xni; 

^  In  re  Weyhausen  et  al.  1  Ben.  397 ;  iu  re  Moses  A.  McNanghton,  8  B.  R.  44. 
*  In  re  Camden  Rolling  Mill  Co.  3  B.  R.  590;  s.  c.  2  L.  T.  B.  113  ;  Hast- 
ings V.  Belknap,  1  Denio,  190. 

"  In  re  Lacey,  Downs  &  Co.  10  B.  R.  477;  s.  c.  12  Blatch.  322. 
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If  the  proceedings  are  formally  adjourned  on  the  return 
day,  the  proceedings  can  not  be  discontinued  until  the  ad- 
journed  day.'     If  there  is  no  formal  adjournment,  the  pro-      ^ 
ceedings  are  considered  to  be  pending  from  day  to  day, 
and  each  subsequent  day  is  an  adjourned  day.'''     Upon  the 
return  day  or  adjourned  day  the  petitioning  creditor  may 
dismiss  the  petition  without  giving  other  creditors  any 
notice  of  his  intention  to  dismiss.     It  is  their  duty  to  ap-    / 
pear  in  court,  watch  the  proceedings  and  protect  their  own    j: 
rights."     The  proceedings  can  be  discontinued  only  by  an      ' 
order  of  court  on  special  application.*     If  a  creditor  has 
already  intervened,  the  proceedings  can  not  be  discontinued 
without  notice  to  him.^     The  petitioning  creditor  can  not    / 
discontinue  the  proceedings  after  the  debtor  has  been  ad- 
judged bankrupt,  for  the   adjudication    vests  the   other 
creditors  with  rights  of  which  he  can  not  deprive  them.® 
Where  several  creditors  have  joined  in  a  petition,  it  has    ^ 
been  held  that  one  creditor  can  not  be  allowed  to  with- 
draw without  the  consent  of  the  others  unless  he  has  been 
induced  to  join  through  misrepresentations.'^  I 

Proceedings  in  bankruptcy  inure  to  the  benefit  of  all 
the  creditors,  and  any  of  them  may  intervene  and  prose- 
cute the  application  if  he  thinks  proper.®  They  may  in- 
tervene at  any  time  when  it  becomes  necessary  for  the 
purpose  of  preserving  and  protecting  their  interests.*  The 
mere  fact  that  the  debtor  has  filed  a  denial  that  the  peti- 
tioning creditors  constitute  the  requisite  portion  in  number 

'  In  re  Laoey,  Downs  &  Co.  10  B.  R.  477 ;  s.  c.  13  Blatcli.  332. 
"  In  re  William  Buchanan,  10  B.  R.  97. 

,   =  In  re  Camden  Rolling  Mill  Co.  3  B.  R.  590 ;  s.  c.  3  L.  T.  B.  113 ;  in  re 
Treedley  &  Wood,  Crabbe,  544. 

'  In  re  William  Buchanan,  10  B.  R.  97. 

"  In  re  William  Buchanan,  10  B.  R.  97. 

'  In  re  Sherburne,  1  B.  R.  658 ;  in  re  Lacey,  Downs  &  Co.  10  B,  R.  477; 
s.  C.  13  Blatcb.  333. 

^  In  re  P.  H.  Heffren,  10  B.R.  213;  s.c.  6  Biss.  156;  in  re  Edward  Sargent, 
13  B.  R.  144. 

"  In  re  Freedley  &  Wood,  Crabbe,  544;  in  re  R.  &  L.  Calendar,  1  N.  Y. 
Leg.  Obs.  200;  b.  o.  5  Law  Rep.  123. 

"  In  re  Mendenhall,  9  B.  R.  380. 
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and"  value,  does  not  prevent  them  from  intervening,  if  no 
order  has  been  passed  for  the  purpose  of   ascertaining 
whether  the  denial  is  true  or  not.^     The  statute  provides 
that  they  may  intervene  on  the  return  day  or  adjourned 
day  if  the  petitioning  creditor  does  not  appear  and  pro- 
ceed.    This  confers  upon  them  a  right  which  the  petition- 
j  ing  creditor  and  the  debtor  can  not  by  any  arrangement 
,   cut  off  or  defeat.^     It  contemplates  two  possible  exigen- 
,  cies;  one,  that  the  petitioning  creditor  may  not  appear; 
the  other,  that  the  petitioning  creditor  may  not  proceed, 
with  the  petition.     In  either  event  other  creditors  may  in- 
tervene.^    If  the  proceedings  are  formally  adjourned,  they 
.  may  appear  on  the  adjourned  day.*     The  adjourned  day 
on  which  other  creditors  may  intervene  is  any  day  to  which 
the  proceedings  under  the  order  to  show  cause  may  be 
j  adjourned,  whether  the  adjournment  be  for  the  purpose  of 
procuring  a  proper  service  of  the  order  on  the  debtor,  or 
for  the  purpose  of  inquiring  into  the  allegations  of  the  act 
of  bankruptcy.®     A  formal  adjournment  from  day  to  day, 
where  the  debtor  has   been  properly  summoned,  is  not 
necessary  to  keep  the  proceedings  alive.     If  neither  the 
petitioning  creditor  nor  the  debtor  asks  for  or  obtains  an 
adjournment,  the  matter  simply  lies  along  from  day  to 
day  to  be  called  up  and  disposed  of  at  any  time.     The 
proceedings  are  considered  as  pending  from  day  to  day 
until  disposed  of,  and   each   subsequent   day  is   an   ad- 
journed day."     The  mere  right  to  discontinue  does  not 
operate  as  a  discontinuance.     The  proceedings  are  pend- 
ing until  there  is  an  actual  discontinuance.'     Other  credit- 

'  In  re  Frank  Frisbie,  15  B.  R.  533. 

=  In  re  Lacey,  Downs  &  Co.  10  B.  R.  477  ;  s.  c.  13  Blatch.  333. 
=  In  re  Lacey,  Downs  &  Co.  10  B.  R.  477  ;  s.  c.  13  Blatch.  333;  in  re  William 
Buchanan,  10  B.  R.  97. 

'  In  re  Lacey,  Downs  &  Co.  10  B.  R.  477;  s.  c.  13  Blatch.  333. 
=  In  re  Lacey,  Downs  &  Co.  10  B.  R.  477;  s.  c.  13  Blatch.  323. 
"  In  re  William  Buchanan,  10  B.  R.  97. 
'  In  re  Lacey,  Downs  &  Co.  10  B.  R.  477 ;  s.  c.  13  Blatch.  833. 
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ors  may,  therefore,  intervene  even  after  a  petition  for 
leave  to  discontinue  haa  been  filed.^  Even  if  the  court 
erroneously  refuses  to  grant  such  leave,  this  does  not  oper- 
ate as  a  discontinuance.'  If  the  order  of  discontinuance 
is  not  to  take  effect  until  the  costs  are  paid,  the  proceed- 
ings are  actually  pending  until  the  conditions  of  the  order 
are  complied  with,  whatever  may  be  the  hindrance  that 
arises  to  prevent  such  compliance.^  But  when  the  pro- 
ceedings have  been  actually  discontinued  on  a  return  day 
or  an  adjourned  day,  other  creditors  can  not  intervene,  for 
the  jurisdiction  of  the  court  over  the  cause  is  at  an  end.* 
Creditors  who  desire  to .  intervene,  do  so  by  a  supple- 
mental petition.  If  they  do  intervene,  the  petitioning 
creditor  can  not  dismiss  the  proceedings,  although  his 
debt  and  all  the  costs  have  been  paid.^  The  intervening 
creditors  have  a  right  to  prosecute  the  original  petition  in 
the  same  manner  as  the  petitioning  creditor  could  have 
done."  If  no  proper  service  of  the  order  to  show  cause 
has  been  made  on  the  debtor,  it  should  be  ordered.  If  it 
has  been  made,  then  no  new  service  or  publication  is  re- 
qiiired  (§  5026).  The  intervening  creditors  have  a  right 
to  insist  on  a  trial  on  the  return  day,  although  th,e  peti- 
tioning creditor  consents  to  a  continuance  of  the  case.^ 

If  proper  service  has  been  made,  and  the  debtor  fails 
to  appear  upon  the  return  day,  a  default  may  be  taken 
(§  5028).  If  the  proceedings  are  not  dismissed,  and  he  ap- 
pears, he  must  prepare  his  defense.  The  defense  can  gen- 
erally be  made  only  by  the  debtor  himself.  The  petition 
by  an  alleged  creditor  against  his  debtor  to  compel  a  sub- 
mission of  his  estate  to  the  bankrupt  court  is  not  however 

'  In  re  William  Buchanan,  10  B.  E.  97. 

'  In  re  Lacey,  Downs  &  Co.  10  B.  R.  477;  s.  c.  13  Blatch.  322. 

=  In  re  Lacey,  Downs  &  Co.  10  B.  R.  477;  s.  c.  13  Blatch.  333. 

*  In  re  Olmsted,  4  B.  R.  240;  in  re  Preerlley  &  Wood,  Crabbe,  544:  in  re 
Camden  Rolling  Mill  Co.  3  B.  R.  590;  s.  c.  3  h.  T.  B.  113. 

'  In  re  Mendenhall,  9  B.  R.  380 ;  in  re  R.  &  L.  Calendar,  1  N.  T.  Leg.  Obs. 
200;  B.  c.  5  Law  Rep.  125. 

'  In  re  Lacey,  Downs  &  Co.  10  B.  R.  477;  s.  c.  12  Blatch.  323. 

'  Knickerbocker  Ins.  Co.  y.  Comstock,  9  B.  R.  484. 
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a  mere  suit  inter  partes.  It  rather  partakes  of  the  nature 
of  a  proceeding  in  rem,  in  which  every  actual  creditor  has 
a  direct  interest.  The  proceeding  is  summary,  and  in  a 
high  degree  informal,  and  it  should  be  free  from  technical 
embarrassment.  No  one  is  entitled  to  be  heard,  however, 
who  has  no  interest  to  protect.  To  justify  an  intervention, 
the  object  or  purpose  disclosed  must,  be  one  vs^hich,  in  a 
legal  sense,  is  meritorious  and  not  purely  officious.  The 
court  must  be  able  to  see  that  the  intervention  may  serve 
some  useful  purpose  either  in  protecting  the  rights  of  the 
applicant  or  those  of  the  creditors  at  large.^  A  petition- 
ing creditor  who  has  filed  a  prior  petition  in  another  court, 
upon  which  there  has  been  an  adjudication,*  or  a  creditor 
who  has  received  a  payment  or  transfer  which  is  liable  to 
be  assailed  as  a  preference,^  or  who  has  issued  an  attach- 
ment within  the  period  of  four  months  next  preceding  the 
filing  of  the  petition,*  may  appear  and  oppose  an  adjudica- 
tion. When  a  creditor  is  allowed  to  intervene,  he  may 
take  advantage  of  any  defense  available  to  the  debtor,  and 
may  contest  an  adjudication  on  the  merits,®  or  on  the  ground 
that  the  court  has  no  jurisdiction  over  the  case,  or  that  a 
due  proportion  of  creditors  has  not  joined  in  the  petition.* 
If  the  debtor  denies  the  allegation  as  to  the  number 

'   or  amount  of  the  petitioning  creditors,  by  a  statement  in 
writing  to  that  effect,  the  court  may  require  him  to  file 

'  In  re  Boston  R.  R.  Co.  6  B.  R.  209,  233  ;  8.  c.  9  Blatch.  101,  409;  a.  c. 
5  B.  R.  233;  in  re  James  Bannett,  1  ISf.  Y.  Leg;  Obg.  310;  in  re  Heusted,  5 
Law  Rep  510;  vide  in  re  Bush,  6  B.  R.  179;  Button  v.  Freeman,  5  Law 
Rep.  447. 

» In  re  Bnston  R.  R.  Co.  6  B.  R.  209,  333;  s.  c.  9  Blatch.  101,  409 ;  s.  c.  5 
B.  R.  233;  in  re  James  Bennett.  1  N.  Y.  Leg.  Obs  810;  in  re  Heusted,  5 
Law  Rep.  510  ;  vide  in  re  Bujh,  6  B.  R.  179  ;  Button  v.  Freeman,  5  Law 
Rep.  447. 

'  Clinton  v.  M'lyo,  13  B.  R.  39 ;  in  re  Heusted,  5  Law  Rep.  510 ;  in  re 
Walter  8.  Berby,  8  B.  R.  106 ;  b.  o.  6  Ben.  333. 

'  In  re  S.  Mendelsohn,  12  B.  R.  533;  s.  o.  3  Saw.  343 ;  in  re  Hatje,  13  B. 
R.  548;  8.  c.  6  Biss.  4,!6  ;  in  re  Francis  M.  Jack,  13  B.  R.  3j6  ;  s.  c.  1  Woods, 
649;  in  re  C.  G.  Scrafford,  14  B.  R.  184;  s.  c.  15  B.  R.  104. 

"  In  re  Elias  G.  W'illlams,  14  B.  R.  133. 

"  In  re  0.  G.  Scratlbrd,  14  B.  R.  184;  s.  c.  15  B.  R.  104. 


52  COMMENCEMENT  OF  PKOOBEDINGS 

forthwith  a  full  list  of  liis  creditors,  with  their  places  of 
residence,  and  the  sums  due  them  respectively.  This  list 
should  be  verified  by  the  oath  of  the  debtor.^  The  court 
must  then  ascertain,  on  reasonable  notice  to  the  creditors, 
whether  one-fourth  in  number  and  one-third  in  amount 
have  petitioned  that  the  debtor  be  adjudged  a  bankrupt. 
The  object  of  the  notice  is  to  enable  the  petitioning  credit- 
ors and  others  of  the  named  creditors  to  show  that  the  list 
is  incorrect.  It  should  contain  a  copy  of  the  list,  with  its 
names,  places  of  residence,  and  amounts,  and  should  be 
sent  to  all  the  creditors  named  in  the  list,  at  the  addresses 
given  in  the  list.^  If  the-  petitioning  creditor  denies  that 
the  list  filed  by  the  debtor  is  correct,  either  as  to  the  na- 
ture or  the  amount  of  the  debts,  the  case  may  be  referred 
to  a  register,^  or  to  the  clerk,*  to  take  evidence  and  report 
as  to  the  correctness  of  the  list.  If  it  appears  that  such 
number  and  amount  have  not  so  petitioned,  the  court  must 
grant  a  reasonable  time,  not  exceeding  ten  days,  within 
which  other  creditors  may  join  in  the  petition.  If,  at  the 
expiration  of  the  time  so  limited,  the  requisite  number  and 
amount  comply  with  the  requirements  of  the  statute,  the 
matter  of  bankruptcy  may  proceed ;  but  if  at  the  expira- 
tion of  such  limited  time  such  number  and  amount  do 
not  so  comply,  the  petition  must  be  dismissed  with  costs. 
Whether  the  allegation  that  the  petitioning  creditor  con- 
stitutes the  requisite  proportion  of  the  creditors  is  a  juris- 
dictional averment,  is  a  point  upon  which  the  authorities 
are  conflicting.  In  one  case  it  was  held  that  the  averment 
was  not  jurisdictional.^  In  another  it  was  treated  as  juris- 
dictional."    One  case  was  dismissed  without  allowing  other 

'  In  re  Louis  E.  Steinman,  10  B.  R.  214;  s.  c.  0  Biss.  166;  in  re  Hymes,  10 
B.  R.  433;  s.  c.  7  Ben.  437;  Barnert  v.  Hightower,  10  B.  R.  157. 
"  In  re  Hymes,  10  B.  R.  433 ;  s.  c.  7  Ben.  427. 

=  In  re  Jacob  Frost,  11  B.  R.  09  ;  s.  c.  6  Biss.  213;  in  re  Eaward  Sarffent, 
13  B.  R.  144. 

'  In  re  Hymes,  10  B.  R.  433  ;  s.  c.  7  Ben.  427. 

"  In  re  Morris,  11  B.  R.  443;  in  re  James  A.  McKibben,  13  B.  R.  97. 
"  In  re  Reiman  &  Friedlander,  11  B.  R.  21  ;  s.  c.  7  Ben.  455  •  s  c  13  B 
R.  128;  s.  c.  13Blatch.  562.  '    •    •     , 
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creditors  to  join  in  the  petition,  because  the  averment  was 
wanting.^  In  another  case  the  petition  was  dismissed  be- 
cause the  petitioners  had  included  the  name  of  one  creditor 
without  authority,  and  alleged  that  all  constituted  more 
than  the  requisite  proportion.^  In  another  it  was  held 
that  the  petition  would  be  dismissed  if  it  were  shown  that 
the  creditor,  at  the  time  of  filing  it,  knew  that  he  did  not 
<3onstitute  the  requisite  proportion,^  for  the  court  would 
not  entertain  a  fishing  petition.  If  the  debtor,  on  the 
filing  of  the  petition,  admits  in  writing  that  the  requisite 
Dumber  and  amount  of  creditors  have  petitioned,  the  court 
if  satisfied  that  the  admission  is  made  in  good  faith,  may 
so  adjudge,  and  the  matter  proceed  without  further  steps 
on  that  subject.*  When  the  court  is  satisfied  that  the 
requisite  amount  and  number  have  so  petitioned,  its  judg- 
ment is  final.^  The  statute  makes  the  question  whether 
the  requisite  number  and  amount  of  creditors  have  joined 
in  the  petition  a  matter  for  the  determination  of  the 
court.  This  provision  is  designed  to  guard  against  collu- 
sive proceedings.® 

If  the  allegations  are  not  sufficiently  full,  precise  and 
distinct,  the  debtor  may  file  an  exception,  declining  to 
answer  upon  that  ground,  and  ask  that  they  be  made  more 
definite  and  certain,  or  be  stricken  out.''  If  they  are  not 
sufficient  in  law  to  sustain  the  proceedings,  he  may  move 
to  have  the  petition  dismissed,^  or  file  a  demurrer.'  In 
taking  these  preliminary  steps,  however,  he  should  con- 
sider whether  or  hot  he  desires  a  jury  trial.    This  can  only 

'  In  re  Thomas  F.  Burch,  10  B.  R.  150. 

"  In  re  Rosenfields,  11  B.  R.  -86. 

'  In  re  Scammon,  11  B.  R.  280  ;  s.  c.  6  Biss.  145,  195. 

'  Act  of  23  June,  1874,  §  12.  '  Act  of  23  June,  1874,  §  13. 

"  In  re  J.  Young  Scammon,  10  B.  R.  66;  s.  c.  6  Biss.  130;  in  re  Isaac 
Scull,  10  B.  R.  165;  s.  c.  7  Ben.  371;  James  R.  Keeler,  10  B.  R.  419. 

'  In  re  Randall  &  Sunderland,  3  B.  R.  18  ;  s.  c.  1  Deady,  557  ;  s.  c.  3  L. 
T.  B.  69. 

'  In  re  Melick,  4  B.  R.  97. 

'  Orem  &  Son  v.  Harley,  3  B.  R.  263 ;  in  re  A.  Benham,  8  B.  R.  94. 
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be  demanded  upon  the  return  day;^  but,  by  consent  of 
parties,  an  adjourned  day  may  be  held  to  be  the  same  m 
all  respects  as  the  return  day.^  If  the  debtor  wishes  to 
demur,  he  may  file  objections  by  the  way  of  demurrer  and 
an  answer  at  the  same  time,  and  thus  obtain  a  jury  trial.* 
He  might  also,  perhaps,  file  exceptions  for  want  of  defi- 
niteness  in  the  allegations,  and  a  general  denial.*  Either 
of  these  modes  will,  according  to  the  condition  of  the  case, 
enable  him  to  take  advantage  of  all  defects  in  the  petition, 
and  at  the  same  time  preserve  all  his  rights. 

If  a  demurrer  or  exceptions  are  filed,  they  must  be  set 
down  for  hearing  and  disposed  of  first. 

If  they  are  sustained,  or  the  petitioner  without  trial 
concludes  that  his  allegations  are  defective,  he  may  ask 
for  leave  to  amend.  Leave  to  amend  may  also  be  asked 
for  when  he  desires  to  include  other  and  new  matter  in 
his  petition.  Merely  formal  amendments,  which  can  not 
take  the  debtor  by  surprise,  may  be  asked  for  in  open 
court,  and  allowed,  when  it  appears  to  be  due  to  justice, 
even  at  the  final  hearing,  and  after  all  the  testimony  in 
the  cause  has  been  taken.^  But  when  a  petitioner  seeks 
to  introduce  new  matter,  he  must  ask  for  leave  to  amend 
by  a  petition,  duly  verified,  stating  the  amendments  that 
are  desired,  and  setting  forth  special  reasons  therefor.  It 
should  be  shown  that  the  petitioner  and  his  attorney  were 
not  advised  of  the  facts  sought  to  be  added  by  the  amend- 
ment at  the  time  the  original  petition  was  prepared,  or 
that  they  were  omitted  from  inadvertence,  mistake  or 
other  reason  which  might  excuse  such  omission,  and  that 
application  for  leave  to  amend  was  made  within  a  reason- 

'  In  re  Gebhart,  3  B.  R.  368;  Clinton  v.  Mavo,  12  B.  R.  .89 ;  in  re  Sberry. 
8  B.  R.  142. 

'  In  re  G.  &  H.  Pupke,  1  Ben.  342. 

=  In  re  Nickodemus,  3  B.  R.  230;  s.  c.  1  L.  T.  B.  140. 

■•  Form  No.  61. 
■  »  In  re  Craft,  1  B.  R.  378  ;  s.  c.  2  Ben.  214  ;  in  re  Waite  &  Crocker,  1  B. 
R.  373  ;  s.  c.  Lowell,  207  ;  in  re  Haughton,  1  B.  R.  460  ;  in  re  A.  B.  Gallin- 
ger,  4  B.  R.  729  ;  s.  c.  1  Saw.  224. 
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able  tine  after  the  necessity  for  an  amendment  was  dis- 
covered. A  copy  of  this  petition  should  be  served  upon 
the  deb 'or  or  his  attorney. 

An  amendment  which  introduces  new  facts,  or  changes 
essentially  the  grounds  of  the  prosecution  or  the  defense,, 
will  not  be  allowed,  except  for  very  special  reasons,  and 
where  it  is  clearly  required  in  furtherance  of  justice. 
When  it  would  introduce  into  the  petition  entirely  new 
acts  of  bankruptcy,  founded  upon  facts  not  therein  re- 
ferred to,  and  alleged  to  have  been  committed  more  than 
six  months  prior  to  the  application  for  leave  to  amend,  it 
will  not  be  allowed.^  The  allegation  in  regard  to  the 
joining  of  the  requisite  proportion  of  the  creditors 
may  be  amended.^  The  verification  of  the  petition  is 
no,  part  of  the  petition,  and  if  it  is  defective,  it  maybe 
amended.*  K  it  is  made  by  an  agent,  and  there  is  no 
evidence  of  his  authority,  supplemental  affidavits  may  be 
filed  tending  to  show  his  authority  at  the  time  he  signed 
and  verified  the  petition.*  An  amendment  to  add  a  new 
party  will  not  be  allowed  after  all  the  evidence  has  been 
taken  and  the  case  is  before  the  court  on  final  hearing.^ 
When  leave  to  amend  is  granted,  the  petitioner  may  be 
required  to  pay  costs.*  Merely  formal  amendments  may 
be  made  upon  the  record,'^  but  amendments  introducing 
new  matters  should  be  upon  a  separate  paper  signed  and 
verified  in  the  same  manner  as  the  original  petition.®  , 

So  soon  as  the  petition  is  adjudged  to  be  correct,  or  is 
made  so  by  an  amendment,  the  debtor  must,  if  he  has  not 
previously  done  so,  put  in  his  real  defense.     If  an  amend- 

'  Crowley  &  Hoblitzell,  1  B.  R.  516 ;  s.  c.  1  L.  T.  B.  79. 

"  In  re  James  A.  McKibben,  13  B.  R.  97 ;  in  re  Morris,  11  B.  R.  443  ;  in 
re  Joseph  S.  Hadley,  13  B.  R.  366. 

'  In  re  Solomon  Simmons,  10  B.  R.  353 ;  in  re  California  Pacific  R.  R.  Co. 
11  B.  R.  193  ;  8.  c.  3  Saw.  340  ;  in  re  Edward  Sargent,  13  B.  R.  144;  contra, 
Moore  &  Bro.  v.  Harley,  4  B.  R.  343  ;  s.  c.  3  L.  T.  B.  666. 

'  In  re  Roscnflelrls,  11  B.  R.  86.  '  In  re  Chas.  8.  Pitt,  14  B.  R.  59. 

« In  re  Howland,  3  B.  R.  337.  '  In  re  Haughton,  1  B.  R.  460. 

»  Crowley  &  Hoblitzell,  1  B.  R.  516  ;  s.  c.  1  L.  T.  B.  79. 
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ment  introduces  new  matter  after  he  has  made  his  full 
defense  by  an  answer,  he  must  of  course  reply  to  that,  or, 
if  he  has  not  put  in  his  general  defense,  he  may  demur  or 
except,  the  same  as  before.  The  general  'defense  should 
be  made  by  an  answer.  The  pleadings  and  proceedings 
must  be  regarded  as  governed  and  controlled  by  the  rules 
and  regulations  prescribed  in  a  civil  action  at  common 
law.^  A  reasonable  construction  of  the  statute  requires 
that  the  debtor's  allegations  should  be  reduced  to  writing, 
and  put  in  such  a  form  as  to  raise  an  issue  in  analogy  to 
issues  in  other  cases  triable  by  a  jury.*^  This  answer 
should  be  addressed  to  the  court,*  and  may  consist  either 
of  a  general  denial,  which  puts  in  issue  all  the  facts  stated 
in  the  petition,® -or  a  statement  of  any  matters  in  avoid- 
ance, according  to  the  rules  governing  pleadings  in  cases 
at  common  law.^  In  the  latter  case,  the  Answer  should  be 
as  full,  specific,  and  certain  as  an  answer  to  a  bill  in 
equity.''  The  answer  should  conclude  with  a  demand  for 
a  hearing  by  the  court  or  a  trial  by  jury,  and  should  ,be 
signed  by  the  debtor  in  person  or  by  attorney.®  It  should 
also  be  made  under  oath,  for  it  is  a  general  rule  in  all 
courts  to  require  a  petition  or  pleading  to  be  answered  in 
as  solemn  a  manner  as  it  is  required  to  be  made.^ 

To  maintain  an  action  to  have  the  party  adjudged  a 
bankrupt,  it  must  appear  from  the  petition  that  he  owes 
debts  provable  under  the  bankrupt  act  to  the  amount  of 

'  Hardy  v.  Binninger,  4  B.  R.  263  ;  s.  c.  7  Blatcli.  363. 

'  Ins.  Co.  V.  Comstock,  8  B.  R.  Ii5  ;  s.  c.  16  Wall.  358. 

"  In  re  Sutherland,  1  B.  R.  531 ;  s.  c.  1  Deady,  341 ;  in  re  Alexander  Knd- 
lay,  9  B.  R.  83 ;  s.  c.  5  Biss.  480. 

'  In  re  Frank  Heydette,  8  B.  R.  383. 

^  In  re  Skelley,  5  B.  R.  214  ;  s.  c.  3  Biss.  260 ;  Phelps  v.  Claaen,  3  B.  R. 
87;  8.  c.  1  Wool.  204  ;  in  re  Dunham  &  Orr,  2  B.  R.  17;  s.  c.  3  Ben.  488;  s.  c. 
1  L.  T.  B.  89;  in  re  Frank  Heydette,  8  B.  R.  333;  in  re  Hawkeve  Smelting 
Co.  8  B.  R.  385. 

» In  re  Alexander  Findlay,  9  B.  R.  83  ;  s.  c.  5  Biss.  480 ;  in  re  Sutherland, 
1  B.  R.  531 ;  s.  c.  1  Deady,  344. 

'  In  re  Frank  Heydette,  8  B.  R.  333. 
■  In  re  Frank  Heydette,  8  B.  R.  333. 

°  In  re  Alexander  Findlay,  9  B.  R.  83;  s.  c.  .5  Biss.  480;  contra  in  re  Geb- 
hart,  3  B.  R.  268;  in  re  Frank  Heydette,  8  B.  R.  333. 
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three  hundred  dollars,  and  that  he  has  committed  an  act 
of  bankruptcy".  The  indebtedness  and  the  act  of  bank- 
ruptcy taken  together  constitute  the  cause  of  action.  The 
defense  set  up  may  go  to  either  or  both  of  these  matters, 
and  there  may  be  several  defenses  to  each,  but  they  must 
be  separately  stated.^  The  statute  provides  that  unless  it 
appears  that  the  facts  set  forth  in  the  petition  are  true,  the 
proceedings  shall  be  dismissed.  The  facts  set  forth  in  the 
petition  are  all  those  which  are  necessary  to  make  it  the 
duty  of  the  court  to  adjudge  the  debtor  a  bankrupt.  .  Un. 
less  all  these  concur,  the  petitioner  has  no  right  to  pros- 
ecute the  petition.  The  debtor  may  therefore  deny  that 
the  petitioner  is  a  creditor,  and  by  proofs  maintain  such 
denial.  This  objection  goes  not  only  to  the  disability  of 
the  petitioner,  but  to  the  jurisdiction  of  the  cause.  If  he 
is  not  a  creditor,  he  is  not  by  law  clothed  vrith  the  right 
or  power  to  begin  or  sustain  a  prosecution  or  ask  a  decree, 
although  he  may  be  able  to  prove  or  does  prove  the  com- 
mission of  acts  of  bankruptcy.  The  existence  of  the  debt 
is  a  fact  that  must  be  established  by  sufficient  evidence, 
for  it  is  nowhere  expressly  or  impliedly  provided  that  one 
who  can  furnish  proof  which,  unexplained  and  uncontra- 
dicted, would  ^how  prima  facie  that  he  is  a  creditor,  may 
file  a  petition,  or  that  a  party  may  be  adjudged  a  bankrupt 
upon  such  petition.^  The  debtor  may,  therefore,  plead 
either  infancy^  or  coverture.* 

As  the  acts  of  bankruptcy  are  required  to  be  stated 
separately,  a  sej)erate  defense  should  be  made  to  each  act 
charged,  and  where  there  are  several  distinct  defenses  to 
the  same  act,  each  distinct  defense  should  be  pleaded  sep- 
arately, and  in  such  a  manner  that  each  will  stand  or  fall 
by  itself  without  the  aid  of  the  others.®     A  plea  of  tender 

'  In  re  Ouimette,  3  B.  R.  566  ;  s.  c.  1  Saw.  47. 
=  In  re  Cornwall,  6  B.  R.  305;  s.  c.  9  Blatcb.  114. 
"  In  re  Walter  S.  Derby,  8  B.  R.  106 ;  s.  c.  6  Ben.  233. 
*  In  re  Schlichter,  3  B.  R.  336;  in  re  Howland,  3  B.  R.  357;  in  re  Rachel 
Goodmnn,  8  B.  E.  380;  s.  c.  5  Biss.  401. 

'  In  re  Ouimette,  8  B.  R.  566 ;  s.  c.  1  Saw.  47. 
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is  not  a  good  plea,  because  the  action  is  not  a  suit  to  col- 
lect money  ;^  nor  will  the  debtor  be  allowed  to  make  a 
tender  into  court  of  the  money  due  to  the  petitioner.^  A 
plea  that  the  debtor  was  non  compos  mentis  at  the  time 
when  the "  alleged  act  of  bankruptcy  was  committed  is  a 
good  defense.^ 

In  any  case  where  the  acts  of  bankruptcy  or  certain 
intents  have  been  alleged  conjunctively,  the  answer  must 
be  in  the  disjunctive,  otherwise  a  proper  issue  will  not  be 
made  or  tendered.*  The  debtor  must  also  take  care  not 
to  make  such  a  negative  allegation  as  to  involve  an  affirm- 
ative implication,  and  thus  in  reality  confess  the  acts 
charged  against  him,  as,  for  instance,  by  denying  a  fraudu- 
lent intent  to  give  a  fraudulent  preference,  when  he  should 
simply  confine  himself  to  a  denial  of  an  intent  to  give  any 
preference.^ 

"When  the  defense  is  in,  the  petitioner  should  proceed 
to  take  such  steps  in  relation  to  it  as  are  proper  from  the 
condition  of  the  pleadings.  If  the  defense  consists  merely 
of  a  general  denial,  no  replication  is  needed.®  If  the  de- 
fense is  made  by  a  formal  answer,  and  any  pleas  are 
irrelevant  or  immaterial,  a  motion  may  be  made  to  have 
them  stricken  out,  or  if  they  are  insufficient  in  law,  a  de- 
murrer may  be  filed.  When  the  demurrers  and  excep- 
tions are  disposed  of,  a  replication  should  be  filed,  unless 
the  case  is  to  be  brought  to  a  hearing  on  petition  and 
answer.  If  the  answer  confesses  enough  to  justify  such  a 
course,  the  case  may  be  brought  to  a  hearing  on  petition 
and  answer,  but  denials  in  the  answer  of  material  allega- 
tions will,  on  such  hearing,  be  taken  to  be  true.''      A  de- 

'  In  re  Guimette,  3  B.  R.  566;  s.  c.  1  Saw.  4". 

"  In  re  Williams  &  Co.  3  B.  E.  286  ;  s.  c.  Lowell,  406 ;  s.  c.  3  L.  T.  B.  100. 

'  In  re  Marvin,  1  Dillon,  178  ;  in  re  Alonzo  Murphv,  10  B.  R.  48 :  in  re  D. 
Pratt,  6  B.  R.  276 ;  in  re  Weitzel,  14  B.  R.  466 ;  s.  c.  3  Cent.  L.  J.  557. 

'  In  re  S.  T.  Smith,  3  B.  R.  377 ;  s.  c.  4  Ben.  1 ;  s.  c.  1  L.  T.  B.  147. 

"  In  re  Sutherland,  1  B.  R.  531 ;  e.  c.  1  Deady,  844. 

»  In  re  Dunham  &  Orr,  2  B.  R.  17  ;  s.  c.  2  Ben.  488;  s.,  c.  1  L.  T.  B.  89; 
in  re  Hawkeye  Smelting  Co.  8  B.  R.  385. 

'  In  re  Wells  et  al.  1  B.  R.  171 ;  s,  c.  1  L.  T.  B.  20  ;  s.  c.  7  A.  L.  Reg.163. 
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nial,  however,  of  that  which  the  law,  from  the   admitted 
facts,  conclusively  presumes,  will  be  disregarded.^ 

If  several  petitions  are  filed  against  the  same  debtor, 
the  order  in  which  they  shall  be  heard  should   be  next 
determined.      Whenever  two  or  more  petitions  are  filed 
by  creditors  against  a  common  debtor,  alleging  separate 
acts  of  bankruptcy  committed  by  such  debtor  on  different 
days  within  six  months  prior  to  the  filing  of  such  peti- 
tion, and  the  debtor  appears  and  shows  cause  against  an 
adjudication  of  bankruptcy  against  him  on  the  petitions, 
that  petition  must  be  first  heard  and  tried  which  alleges 
the  commission  of  the  earliest  acts  of  bankruptcy;  and 
in  case  the  several  acts  of  bankruptcy  are  alleged  in  the 
different  petitions  to  have  been  committed  on  the  same 
day,  the  court  before  which  the  same  are  pending  may 
order  them  to  be  consolidated,  and  proceed  to  a  hearing 
as  upon  one  petition ;  and  if  an  adjudication  of  bank- 
ruptcy be  made  upon  either  petition,  or  for  the  commis- 
sion of  a  single  act  of  bankruptcy,  it  will  not  be  necessary 
to  proceed  to  a  hearing  .upon   the  remaining  petitions, 
unless  proceedings  be  taken  by  the  debtor  for  the  purpose 
of  causing  such  adjudication  to  be  annulled  or  vaeated.** 

In  case  two  or  more  petitions  are  filed  against  the  same 
individual  in  different  districts,  the  first  hearing  must  be 
had  in  the  district  in  which  the  debtor  has  his  domicile ; 
and  such  petition  may  be  amended  by  inserting  an  alle- 
gation of  an  act  of  bankruptcy  committed  at  an  earlier 
date  than  that  first  alleged,  if  such  earlier  act  is  charged 
in  either  of  the  other  petitions;  and  in  case  of  two  or 
more  petitions  against  the  same  firm,  in  different  courts, 
each  having  jurisdiction  o^er  the  case,  the  petition  first 
filed  must  be  first  heard,  and  may  be  amended  by  the  in- 
sertion of  an  allegation  of  an  earlier  act  of  bankruptcy 
than  that  first  alleged,  if  such  earlier  act  is  charged  in 

'  In  re  S.  T.  Smith,  3  B.  R.  377  ;  s.  c.  4  Ben.  1 ;  s.  c.  1  L.  T.  B.  147 ;  in  re 
Sutherland,  1  B.  B.  531 ;  s.  c.  1  Deady,  344. 
"  Rule  XV. 
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either  of  the  other  petitions ;  and  in  either  case  the  pro- 
ceedings upon  the  other  petitions  may  be  stayed  until  an 
adjudication  is  made  upon  the  petition  first  heard ;  and 
the  court  which  makes  the  first  adjudication  of  bank- 
ruptcy will  retain  jurisdiction  over  all  proceedings  therein 
until  the  same  shall  be  closed.^ 

During  the  pendency  of  proceedings  in  involuntary 
bankruptcy,  the  debtor  "can  not  be  adjudged  a  bankrupt 
upon  a  voluntary  petition  filed  after  the  commencement  of 
proceedings  against  him  by  the  creditors,  and  if  an  adju- 
dication is  so  made  it  will  be  set  aside.^ 

If  the  case  is  entitled  to  precedence,  it  may  be  tried 
upon  the  return  day  summarily  before  the  court ;  or,  if  a 
jury  trial  has  been  demanded,  at  the  first  term  at  which 
a  jury  shall  be  in  attendance  ;  or,  at  the  election  of  the 
debtor,  the  court  may,  in  its  discretion,  award  a  venire 
facias  to  the  marshal,  returnable  within  ten  days  before 
him,  for  the  trial  of  the  facts  set  forth  in  the  petition,  at 
which  time  there  must  be  a  trial,  unless  it  is  adjourned 
for  good  cause  shown.*  But  the  court  may,  upon  good 
cause  shown,  adjourn  the  proceedings  from  time  to  time 
(§  5026).  At  the  trial  the  petitioner  must  proceed  to 
establish  the  facts  alleged  in  his  petition,  and  the  burden 
of  proof  rests  upon  him.*  The  legality  and  provability 
of  his  debts  precede  the  question  whether  the  alleged  acts 
of  bankruptcy  have  been  committed,  and  ought  properly 
to  be  established"  first.^  After  he  has  closed  his  case,  the 
debtor  introduces  such  testimony  as  he  deems  advisable, 
and  then  the  petitioner  offers  rebutting  evidence,  the  same 
as  in  any  other  trial.  When  the  evidence  is  all  in,  the 
court  passes  upon  it,  or  in  case  of  a  jury  trial,  submits  it 

'  Eule  XVI. 

=  In  re  R.  R.  Stewart,  3  B.  R.  108 ;  contra,  in  re  Philemon  Canfleld,  1  N. 
Y.  Leg.  Obs.  234  ;  s.  c.  5  Law  Rep.  415. 

'  Act  of  2a  June,  1874,  §  14. 

^  Brock  V.  Hoppock,  2  B.  R.  7;  s.  c.  2  Ben.  478. 

'  Brock  V.  Hoppock,  2  B.  R.  7 ;  s.  c.  2  Ben.  478 ;  Moore  v.  National  Ex- 
change Bank  of  Columbus,  1  B.  R.  470;  s.  c.  3  Bond.  170-  s  c  1  L  T  B 
74;  in  re  Skelley,  5  B.  R.  214;  s.  c.  3  Biss.  260. 
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to  the  jury  with  instructions.  If  the  evidence  is  all  one 
way,  the  court  may  direct  the  jury  to  render  the  verdict 
for  the  party  who  is  entitled  to  it.^ 

K  the  facts  set  forth  in  the  petition  are  found  to  be 
true,  or  if  default  is  made  by  the  debtor  to  appear  ptirsu- 
ant  to  the  order  to  show  cause,  the  court  adjudges**  the 
debtor  to  be  a  bankrupt  (§  5028).  The  form  of  an  adju- 
dication is  prescribed  by  Form  No.  58.  Nothing  else  is 
an  adjudication.  A  memorandum,  signed  with  the  initials 
of  the  judge,  directing  that  an  order  of  adjudication  be 
entered,  is  not  an  adjudication.  It  is  not  a  judgment  or 
entry  on  the  files  of  the  court.^  Nor  is  the  mere  subscrip- 
tion of  a  decree  -per  se  an  adjudication.  There  must  be 
something  tantamount  to  promulgation  or  delivery — some- 
thing of  which  the  parties  to  be  affected  can  have  or  can 
obtain  knowledge  before  their  rights  can  be  said  to  have 
received  adjudication — something  which  completes  and 
authenticates  the  judicial  act.*  After  an  adjudication  has 
been  formally  entered,  the  court  has  the  power,  in  a 
proper  case,  to  set  it  aside  and  grant  a  new  trial.^  It  may 
do  so  even  though  there  has  been  a  trial  by  jury,  and  a 
verdict  in  favor  of  the  debtor,  for  the  allegations  of  the 
petition  do  not  involve  a  charge  of  crime,  and  are  to  be 
tried  like  any  other  civil  case.  The  power  to  set  aside  a 
verdict  in  civil  cases  is  a  power  that  is  incident  to  all 
courts  of  record.*  The  party  desiring  to  set  aside  an  ad. 
judication  must  apply  within  a  reasonable  time  after  it  is 
entered."  The  adjudication  may  also  be  set  aside  when  it 
is  void,  at  the  instance  of  any  third  person  who  has  an 

'  Hardy  v.  Clark  et  al.  3  B.  R.  385 ;  s.  c.  1  L.  T.  B.  151 ;  s.  c.  3  L.  T.  B. 
11 ;  in  re  jfelsh  &  Dunnebacke,  9  B.  R.  413. 

'  Form  No.  58. 

=  In  re  Joseph  M.  Hill,  10  B.  R.  133 ;  s.  c.  7  Ben.  378. 

*  In  re  Boston,  Hart.  &  Erie  R.  R.  Co.  6  B.  R.  333;  s.  c.  9  Blatch,  409. 

'  In  re  Great  West.  Tel.  Co.  5  Biss.  359. 

'  In  re  R.  A.  De  Forest,  9  B.  R.  378;  in  re  Dunn  et  al.  9  B.  R.  487;  s.  c, 
13  Blatch.  43. 

'  Leiter  v.  Payson,  8  B.  R.  317;  s.  c.  9  B.  R.  205;  in  re  J.  Neilson,  7  B. 
R.  505. 
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interest  in  the  proceedings.  A  mere  creditor  has  no  such 
interest.^  An  attaching  creditor,'^  and  a  creditor  whose 
security  is  impeached  as  a  preference,^  have  such  an  inter- 
est that  they  may  apply.  Notice  of  the  motion  should  be 
served  on  the  bankrupt.*  The  pendency  of  a  prior  peti- 
tion in  another  district  is  no  ground  for  annulling  an  ad- 
judication.® Where  the  debtor  has  admitted  the  commis- 
sion of  the  act  of  bankruptcy,  the  adjudication  will  not 
be  set  aside  although  the  admission  was  false.®  An  ad- 
judication will  not  be  set  aside  at  the  instance  of  either 
the  debtor  or  creditors,  on  the  ground  that  a  due  propor- 
tion of  creditors  did  not,  join  in  the  petition,  unless 
there  is  proof  that  it  was  obtained  by  fraud  or  bad  faith'' 
and  in  this  respect  it  is  immaterial  whether  the  adjudi- 
cation was  made  on  default^  or  after  notice  by  publi- 
cation only.*  At  the  time  of  making  the  adjudication 
of  bankruptcy,  the  court  should  forthwith  issue  a  war- 
rant to  take  possession  of  the  debtor's  estate  (§  5028). 
There  is  never  any  propriety  in  delaying  the  issuing  of 
the  warrant  after  an  adjudication.^"  At  the  time  of 
taking  possession  of  the  estate,  the  marshal  should  make 
an  inventory  of  the  property  and  assets  by  him  received," 
The  order  of  adjudication  usually  contains  a  direction  that 
the  case  be  referred  to  some  particular  register  desig- 
nated therein,*^  and  further  proceedings  are  had  before 
him  the  same  as  in  a  case  of  voluntary  bankruptcy. 

The  order  of  adjudication  of  bankruptcy  must  also 

'  In  re  Bush,  6  B.  R.  179;  Karr  v.  Whittaker,  5  B.  R.  123. 

"  In  re  Fogarty  &  Gerrity,  4  B.  R.  451 ;  s.  c.  1  Saw.  333;  s.  c.  3  L.  T.  B. 

174. 

'  In  re  Walter  8.  Derby,  8  B.  R.  106;  s.  c.  6  Ben.  333. 

*  In  re  Bush,  6  B.  R.  179.  =  In  re  WiUiam  Harris  at  al.  6  Ben.  375. 

«  In  re  James  8.  Thomas,  11  B.  R.  330. 

'  In  re  William  B.  Duncan,  14  B.  R.  18;  iu  re  .lohn  H.  McKinley,  7  Ben. 
563;  in  re  J.  Funkenstein,  14  B.  R.  213;  s.  c.  3  Saw.  605. 

'  In  re  J.  Funkenstein,  14  B.  R.  213;  s.  c.  3  Saw.  605. 

"  In  re  John  H.  McKinley,  7  Ben.  562. 

"  In  re  Howes  &  Macy,  9  B.  R.  433 ;  s.  c.  7  Ben.  103. 

"Rule  XI II.  '"Rule  IV. 
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require  the  bankrupt  forthwith,  or  within  such  number 
of  days,  not  exceeding  five,  after  the  date  of  the  order 
or  notice  thereof,  as  shall  by  the  order  be  prescribed,  to 
make  and  deliver,  or  transmit  by.  mail,  post-paid,  to  the 
messenger,  a  schedule  of  the  creditors  and  an  inventory 
of  his  estate,  in  the  form,  and  verified  in  the  manner, 
required  in  proceedings  in  voluntary  bankruptcy  (§  5030). 

If  the  debtor  has  failed  to  appear  in  person  or  by 
attorney,  a  certified  copy  of  the  adjudication  must  be 
forthwith  served  on  him,  by  delivery  or  publication,  in 
the  manner  provided  for  the  service  of  the  order  to 
show  cause.  The  service  of  the  order  of  adjudication 
is  a  necessary  incident  to  the  duty  of  serving  the  war- 
rant, although  it  is  not  embodied  in  the  command  of 
the  writ.^  K  the  bankrupt  is  absent,  or  can  not  be 
found,  such  schedule  and  inventory  must  be  prepared 
by  the  messenger  and  the  assignee  from  the  best  infor- 
mation they  can  obtain  (§5031).  These  schedules  must 
be  prepared  from  the  books  or  other  papers  of  the 
bankrupt  that  may  be  seized  by  the  marshal  under  his 
warrant,  and  from  any  other  sources  of  information  ;  but 
all  statements  upon  which  his  return  shall  be  made 
must  be  in  writing,  and  sworn  to  by  the  parties  mak- 
ing them,  before  one  of  the  registers  in  bankruptcy  of 
the  court,  or  a  commissioner  of  the  courts  of  the  United 
States.'' 

The  warrant  is  issued  to  the  marshal,  and  directs  him 
to  take  possession  of  the  property  of  the  bankrupt,  and 
also  to  make  publication  and  serve  notices  upon  the  cred- 
itors the  same  as  in  a  case  of  voluntary  bankruptcy.^ 
Under  this  warrant,  it  is  his  duty  to  take  possession  of  the 
property  of  the  bankrupt,  and  to  prepare,  within  three 
days  from  the  time  of  taking  such  possession,  a  complete 
inventory  of  all  the  property,  and  to  return  it  as  soon  as 

'  In  re  Kernedy  et  al.  7  B.  E.  337. 

'  Rule  XIII.  »  Form  No.  59. 
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completed.  The  time  for  making  the  inventory  and  re- 
turn may  be  enlarged,  under  proper  circumstances,  by 
special  order  of  the  district  court.  If  any  goods  or  effects 
so  taken  into  possession-  as  the  property  of  the  bankrupt 
are  claimed  by  or  in  behalf  of  any  other  person,  the  mar- 
shal should  forthwith  notify  the  petitioning  creditor  of 
such  claim,  and  may,  within  five  days  after  so  giving 
notice  of  such  claim,  deliver  them  to  the  claimant  or  his 
agent,  unless  the  petitioning  creditor  or  party  at  whose 
instance  possession  is  taken,  shall,  by  bond,  with  sufficient 
sureties  to  be  approved  by  the  marshal,  indemnify  the 
marshal  for  the  taking  and  detention  of  such  goods  and 
effects,  and  the  expense  of  defending  against  all  claims 
thereto,  and,  in  case  of  such  indemnity,  the  marshal  must 
retain  possession  of  such  goods  and  effects,  and  proceed  iu 
relation  thereto  as  if  no  such  claim  had  been  made.  In 
case  the  petitioning  creditor  claims  that  any  property  not 
in  the  possession  of  the  bankrupt  belongs  to  him,  and 
should  be  taken  by  the  marshal,  the  marshal  is  not  bound 
to  take  possession  of  the  same  unless  indemnified  in  like 
manner.^  The  duties  imposed  upon  the  marshal  may  be 
performed  by  himself  or  his  deputies  (§  5013). 

'  Rule  xiir. 


CHAPTER  III. 

PROCEEDINGS     TO     HAVE     A     PARTNERSHIP     DECLARED 
BANKRUPT. 

Two  or  more  persons  who  are  partners  in  trade  may 
be  adjudged  bankrupt,  either  on  the  petition  of  such  part- 
ners, or  any  one  of  them,  or  on  the  petition  of  any  creditor 
of  the  partners  (§  5121).  From  this  provision  of  the 
statute  it  is  manifest  that  proceedings  to  have  a  partner- 
ship declared  bankrupt  are  of  a  mixed  character,  being^ 
sometimes  voluntary,  sometimes  involuntary,  and  some- 
times of  a  quasi  involuntary  nature. 

In  some  cases  it  has  been  held  that  a  member  of  an  in- 
solvent firm  could  not  apply  for  the  benefit  of  the  bank- 
rupt law  separately  and  individually  where  there  are 
partnership  assets,  on  the  ground  that  the  true  theory  and 
intent  of  the  law  is,  that  the  creditors  of  a  firm  shall  be 
required  to  meet  but  once  and  in  one  bankruptcy  forum 
all  questions  in  regard  to  the  bankruptcy  of  the  firm.^ 
But  this  hardly  appears  to  be  correct.  In  the  first  place,  it 
will  be  observed  that  the  language  of  the  statute  is  per- 
missive, not  imperative.  The  act  provides  what  may  be 
done,  but  does  not  make  any  particular  course  obligatory 
upon  the  debtors,  any  more  than  upon  the  creditors.  As 
the  creditors  may  elect  whether  they  will  avail  themselves 
of  the  privilege  conferred  by  the  statute,  a  just  construc- 
tion would  give  the  debtors  a  similar  option.  In  the  next 
place,  there  is  no  need  of  protecting  the  rights  of  creditors, 
by  construction,  for  they  are  amply  protected  by  the  stat- 
ute.    If  they  desire  to  have  the  partnership  assets  distrib- 

'  In  re  Little,  1  B.  R.  341 ;  s.  c.  2  Ben.  186 ;  in  re  Winkens,  3  B.  R  349. 
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uted  in  a  proceeding  wherein  the  firna  is  declared  bank- 
rupt, they  can  attain  that  object  in  the  mode  and  under 
the  limitations  pointed  out  by  the  act.  The  better  opinion 
therefore  seems  to  be  that  there  is  nothing  in  the  bankrupt 
law  to  prevent  one  partner  from  filing  a  petition  sepa- 
rately and  individually,  without  requesting  the  other  mem- 
bers of  the  firm  to  join  with  him,i  ^^j  ^^^t  a  discharge, 
obtained  in  such  a  proceeding  will  release  him  from  all 
his  debts,  both  individual  and  partnership,  for  such  is  the 
clear  meaning  of  the  provision  of  the  statute  (§  5118), 
that  a  discharge  shall  not  release,  discharge,  or  affect  any 
other  person  liable  for  the  same  debt  as  partner.^ 

The  language  of  the  statute  is  that  "  two  or  more  per- 
sons who  are  partners  in  trade  are  adjudged  bankrupt." 
Prom  this  it  has  been  inferred  in  some  cases  that  the 
provision  only  applied  to  partnerships  that  are  subsisting 
at  the  time  of  the  commencement  of  the  proceedings  in 
bankruptcy,^  but  this  construction  has  been  questioned.* 
It  will  be  observed  that  the  language  is  just  as  applicable 
to  creditors  as  to  the  partners,  or  any  one  of  them,  and  it 
manifestly  was  not  the  intent  of  the  statute  that  the  part- 
ners could  by  a  voluntary  act  of  their  own  deprive  a 
creditor  of  his  right  to  put  the  firm  into  bankruptcy.  It 
has  accordingly  been  held  that  the  firm  may  be  put  into 
bankruptcy,  even  after  a  dissolution,  either  by  the  cred- 
itors® or  by  the  partners,  or  any  one  of  them.^  The 
main  controversy  has  been  whether  a  firm  can  be  put  into 
bankruptcy  when  there  are  no  partnership  assets,  but  the 
better  opinion  seems  to  be  that  so  long  as  there  are  firm 

'  In  re  Rufus  B.  Moore.  5  Biss.  79  ;  in  re  Mitchell,  3  B.  R.  441. 

'■  In  re  Downing,  3  B.  R.  748  ;  s.  c.  t  Dillon,  33 ;  fl.  c.  1  L.  T.  B.  307. 

=  Crockett  et  al.  v.  Jevvett,  2  B.  R.  208;  s.  c.  2  Ben.  514  ;  s.  c.  2  L.  T. 
B.  21. 

•  In  re  Joseph  A.  Noonan,  10  B.  R.  331 ;  s.  c.  3  Biss.  491. 

'  In  re  Wiiite  &  Crocker,  1  B.  R.  378  ;  s.  c.  Lowell,  207  ;  in  re  Williams 
«t  al.  3  B.  R.  386  ;  s.  c.  Lowell,  4u6;  s  c.  2  L.  T.  B.  100 ;  in  re  H.  C.  McFar- 
land,  10  B.  R.  381. 

"  In  re  Joseph  A.  Noonan,  10  B.  R.  331 ;  s.  c.  3  Biss.  491. 
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assets,^  or  firm  debts  outstanding  and  unsettled,^  the  firm 
may  be  put  into  bankruptcy  on  the  petition  of  the  part- 
ners themselves,  or  of  one  of  them,  or  of  the  creditors. 
The  firm  is  deemed  to  continue  for  all  purposes  necessary 
for   the  final  liquidation    of  its   affairs.     It   has   accord- 
ingly been  held  that  one  partner  may  proceed  against  his 
copartners,  although  proceedings  have  been  instituted  in 
a  State  court  for  a  dissolution  of  the  partnership  and  a  re- 
ceiver has  been  appointed  therein.     It  has  likewise  been 
held   that   a   partner   who    has    taken    the    partnership 
property  under  an  agreement  to  pay  the  partnership  debts 
may  subsequently  petition  for  the   benefit  of  the  statute 
on  behalf  of  the  firm.*     It  has,  on  the  contrary,  however, 
been  held  that  one  partner  cm  not  proceed  against  his 
copartners  where  there  are  no  assets,*  or  where  the  assets 
that  belonged  to  the  firm  have  been  disposed  of  by  an 
assignment,®  but  these  cases  are  of  doubtful  authority,  and 
can  only  be  sustained,  if  at  all,  upon  the  ground  of  an 
estoppel  as  between  the  partners.     If  several  persons  file 
a  petition  in  bankruptcy  as  partners,  they  can  not  on  the 
motion  of  creditors  be  compelled  to  bring  in  others  who 
are  alleged  to  be  their  copartners.' 

When  all  the  partners  join  in  the  proceedings,  the 
petition  must  be  in  the  prescribed  form,'^  and  must  be 
accompanied  by  separate  schedules  of  the  liabilities  of 
each  partner,  a  separate  schedule  of  the  partnership  liabil- 
ities, separate  schedules  of  the  assets  of  each  partner,  and 
a  separate  schedule  of  the  partnership  assets,  all  prepared 
in  the  manner  required  in  a  case  of  voluntary  bankruptcy. 

'  In  re  Foster,  3  B.  R.  336  ;  s.  c.  3  Ben.  3S6 ;  s.  o.  1  L.  T.  B.  127. 

"  In  re  Williams  &  Co.  3  B.  R.  286  ;  s.  c.  Lowell,  406  ;  s.  c  2  L.  T.B.  100; 
in  re  Joseph  A.  Noonan,  10  B.  R.  331 ;  s.  c.  3  Bias.  4S1  ;  contra,  Crockett  et 
al.  v.  Jewett,  2  B.  R.  208  ;  s.  c.  3  Ben.  514 ;  s.  c.  2  L.  T.  B.  21 ;  Hartough  v. 
Hayden,  3  B.  R.  422. 

'  In  re  J.  R.  Stowers  et  al.  Lowell,  538. 

'  Crockett  et  al.  v.  Jewett,  3  B.  R.  203:  s.  c.  3  Ben.  514:  s.  c.  3  L.  T. 
B.  21. 

"■  Hartoagh  v.  Hayden,  3  B.  R.  433. 

'  In  re  Harbaugb,  Matthias  &  Co.  15  B.  R.  246 ;  s.  c.  24  Pitts.  L.  J.  100. 

1  Form  No.  3. 
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If  one  partner  proceeds  against  his  copartners,  he  must 
use  the  ordinary  form  for  a  partnership  petition,  modified 
to  suit  the  exigencies  of  his  case.  He  must  also  file  sched- 
ules of  his  liabilities  and  assets,  and  schedules  of  the  part- 
nership liabilities  and  assets.  The  petition  should  also 
aver  that  his  copartners  are  unvrilling  to  join  in  the  pro- 
ceedings, and  pray  that  the  petitioner  <and  his  copartners 
may  be  adjudged  bankrupts,  and  that  he  may  have  a  dis- 
charge from  all  his  debts.^  It  need  not  allege  the  com- 
mission of  an  act  of  bankruptcy  either  by  the  firm  or  by 
the  copartners.^  If  it  does  not  ask  that  the  partnership 
be  declared  bankrupt,  his  copartners  can  not  come  in 
voluntarily  and  make  themselves  parties  to  the  proceed- 
ings.* All  the  partners  must  be  made  parties  to  the  pro- 
ceedings, either  as  petitioners  or  as  parties  proceeded 
against;  othervrise  the  partnership  can  not  be  adjudged 
bankrupt.* 

The  petition  may  be  filed  in  the  district  vehere  the 
partners  have  resided  or  carried  on  business  for  the  six 
months  next  immediately  preceding  the  time  of  filing,  or 
for  the  longest  period  during  such  six  months  (§  5014). 
If  all  the  partners  have  resided  and  carried  on  business  in 
the  same  district  during  such  six  months,  it  must  be  filed 
in  the  district  in  which  they  have  so  resided  and  carried 
on  business.  If  all  the  partners  have  resided  in  one  dis- 
trict, and  carried  on  business  in  another  district,  during 
such  six  months,  it  may  be  filed  in  either  district.  If  the 
partners  have  carried  on  the  partnership  business  in  any 
district  during  any  part  of  such  six  months,  it  may  be 
filed  in  such  district,  provided  the  district  is  the  one  in 
which  they  have  carried  on  business  for  the  longest  period 

■  In  re  Foster,  3  B.  R.  236;  s.  c.  3  Ben.  380;  s.  c.  1  L.  T.  B.  127. 

"  In  re  Penn  et  al.  5  B.  R.  30;  s.  c.  5  Ben.  89;  b.  c.  2  L.  T.  B.  190;  in  re 
J.  R.  Stowers  et  al.  Lowell,  538;  in  re  Joseph  A.  Noonan,  10  B.  R.  831 ;  8.  C. 
3  Biss.  491. 

'  In  re  Boylan,  1  B.  R.  2  ;  s.  c.  1  Ben.  266. 

*  In  re  Prankard  et  al.  1  B.  R.  297 ;  in  re  Ruf  us  E.  Moore,  5  Bias.  79. 
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during  sucli  six  months,  even  though  all  the  partners  re- 
side in  other  distHcts/ 

If  the  partners  have  not  resided  or  carried  on  business 
in  the  same  district  during  such  six  months,  they  can  not 
unite  in  a  voluntary  petition,  but  must  file  separate  peti- 
tions in  the  several  different  districts  in  which  they  have 
so  resided.*     One  partner  may,  however,  file  a  petition  in 
the  district  in  .which,  he  has  resided,  asking  that  he  and 
his  copartners  may  be  adjudged  bankrupts,  and '  if  they 
appear  and   consent   to   such   adjudication,   after   being 
served    with   the  order  to    show    cause,   the  court  will 
have  jurisdiction  to  adjudge  the  firm  bankrupt.*    This  is 
the  purport  of  the  decisions,  but  it  is  questionable  whether 
the  partnership,  under  such  circumstances,  can  be  brought 
into  bankruptcy  at  all.     If  a  partner  should  file  a  peti- 
tion in  his  own  district,  the  court  would  have  no  juris- 
diction over  his  copartners ;  for  they,  in  such  case,  would 
neither  have  resided  nor  carried  on  business  within  such 
district  for  any  part  of  the  required   time.*     If,  on  the 
other  hand,  he  should  file  a  petition  in  the  district  in 
which  his  copartners  reside,  he  would  have  to  ask  to  be 
declared  bankrupt,  and  the  court  would  have  no  jurisdic- 
tion over  him  for  the  same  reason.     The   law  embraced 
none  but  subsisting  partnerships,  and  considers  that  such 
partnerships  will  have  some  district  in  which  they  have 
carried  on  business  during  some  part  of  such  six  months. 
A  petition  by  a  partner  against  the  firm  should  not  be 
referred  to  a  register,  but  should  be  retained  in  court 
until  an  adjudication  is  made,  or  the  partners  come  in 
and  consent  to  the  proceedings;  for  a  register  can  not 
hear  a  disputed  application  (§  4999). 

'  la  re  Foster,  3  B.  R.  336;  s.  o.  3  Ben.  386;  s.  c.  1  L.  T.  B.  137. 

"  In  re  Prankard  et  al.  1  B.  R.  397 ;  in  re  Penn  et  al.  5  B.  R.  30 ;  s.  c.  5 
Ben.  89;  s.  c.  2  L.  T.  B.  190. 

=  In  re  Penn  et  al.  5  B.  R.  30 ;  s.  c.  5  Ben.  89 ;  s.  c.  2  L.  T.  B.  190 ;  Stuart 
■V.  Hines,  6  B.  R.  416 ;  s.  c.  33  Iowa,  60 ;  s.  c.  5  L.  T-.  B.  46. 

'  In  re  Work,  McCough  &  Oo,  30  Leg.  Int.  361 ;  in  re  Henry  Martin,  6 
Ben.  30. 
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The  partners  who  refuse  to  join  in  the  petition  are  en- 
titled to  resist  the  prayer  of  the  petition  in  the  same  man- 
ner as  if  the  petition  had  been  filed  by  a  creditor  of  the 
partnership,  and  notice  of  the  filing  of  the  petition  must 
be  given  to  them  in  the  same  manner  as  provided  by  law 
'  and  by  the  rules  in  the  case  of  a  debtor  petitioned  against ; 
and  they  have  the  right  to  appear  at  the  time  fixed  by  the 
court  for  the  hearing  of  the  petition,  and  to  make  proof, 
if  they  can,  that  the  copartnership  is  not  insolvent,  or  has 
not  committed  an  act  of  bankruptcy,  and  to  take  all  other 
defenses  which  any  debtor  proceeded  against  is  entitled 
to  take  by  the  provisions  of  the  act.^  If  a  partner  in- 
trusts his  copartner  with  the  payment  of  the  debts,  he 
takes  the  ri&k  of  his  being  both  able  and  willing  to  do  so ; 
and  in  defense  to  the  petition  of  such  copartner  can  not 
set  up  that  he  left  the  firm  solvent,  and  that  the  act  of  the 
petitioner  changed  the  state  of  affairs.^ 

In  case  two  or  more  petitions  for  adjudication  of  bank- 
ruptcy have  been  filed  in  different  districts  by  different 
members  of  the  same  copartnership  for  an  adjudication  of 
the  bankruptcy  of  such  copartnership,  the  court  in  which 
the  petition  was  first  filed,  having  jurisdiction,  takes 
and  retains  jurisdiction  over  all  proceedings  in  such  bank- 
ruptcy until  the  same  are  closed;  and  if  such  petitions 
have  been  filed  in  the  same  district,  action  must  be  first 
had  upon  the  one  first  filed.*  Upon  the  return  day,  the 
defendants  may  demand  a  jury  trial.  The  rules  contem- 
plate that  one  partner  may  proceed  against  his  copartners, 
either  on  the  ground  of  insolvency,  or  the  commission  of 
an  act  of  bankruptcy  on  the  part  of  the  firm.  Either  of 
these  will  be  sufficient  to  enable  the  petitioner  to  maintain 
his  action.*     The  defendants  may  also  come  in  at  any  time 

'  Rule  XVIII. 

'  In  re  J.  R.  Stowers  et  al.  Lowell,  528. 

»  Rule  XVr. 

*  In  re  Grady,  3  B.  R.  227;  in  re  Penn  et  al.  5  B.  R.  30;  s.  c    3  Ben.  89; 
8.  c.  2  L.  T.  B.  190. 
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and  consent  to  an  adjudication.^  If  an  adjudication  of 
bankruptcy  is  made  upon  the  petition,  the  copartners 
should  be  required  to  furnish  to  the  marshal,  as  mes- 
senger, a  schedule  of  their  debts  and  an  inventory  of  their 
property,  in  the  same  manner  as  is  required  by  the  statute 
in  cases  of  debtors  against  whom  adjudication  of  bank- 
ruptcy is  made.** 


'  In  re  Lewis,  1  B.  R.  339 ;  s.  c.  2  Ben.  96. 
'  Rule  XVI 11. 


CHAPTEE  IV. 

THE   POWERS   OF   BEGISTERS   IN  BANKEUPTCY,  AND  THE  MODE 
OF   EEVISING   PROCEEDINGS   BEFORE   THEM. 

Kegisters  are  officers  of  the  district  court  appointed 
for  the  purpose  of  assisting  the  judge  in  the  performance 
of  his  duties  under  the  statute,  by  attending  to  matters  of 
detail  and  routine,  and  matters  that  are  purely  adminis- 
trative in  their  character.  They  are  appointed  by  the  dis- 
trict judge  upon  the  nomination  of  the  Chief  Justice  of 
the  Supreme  Court  (§  4993),  and  are  at  all  times  subject 
to  removal  by  the  judge  of  the  district  court  (§  4997). 
All  vacancies  should  be  filled,  unless  the  district  judge 
deems  the  continuance  of  the  particular  office  unnecessary 
(§  4993). 

No  person  is  eligible  to  such  appointment  unless  he  is 
a  counsellor  of  the  district  court  for  the  district  for  which 
he  is  appointed,  or  of  some  one  of  the  courts  of  record  of 
the  State  in  which  he  resides.  Before  entering  upon  the 
duties  of  his  office,  he  must  give  a  bond  ^  in  a  sum  of  not 
less  than  one  thousand  dollars,  to  be  fixed  by  the  district 
judge,  with  sureties  satisfactory  to  such  judge,'  for  the 
faithful  discharge  of  his  duties  (§  4995),  and  must  also 
take  an  oath*  of  office.  No  register,  or  any  partner  or 
clerk  of  such  register,  or  any  person  having  any  interest 
with  him  in  any  fees  or  emoluments  in  bankruptcy,  or 
with  whom  such  register  has  any  interest  in  respect  to 
any  matter  in  bankruptcy,  can  be  of  counsel,  solicitor,  or 
attorney,  either  in  or  out  of  court,  in  any  suit  or  matter 
pending  in   bankruptcy  in  either  the  circuit  or  district 


Form  No.  9.  ,  =  Form  No.  7. 
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court  of  his  district,  or  in  an  appeal  therefrom.  Nor  can 
they,  or  either  of  them,  be  executor,  administrator,  guard- 
ian, commissioner,  appraiser,  divider,  or  assignee  of,  or 
upon,  any  estate  within  the  jurisdiction  of  either  of  such 
courts  of  bankruptcy ;  nor  be  interested,  directly  or  indi- 
rectly, in  the  fees  or  emoluments  arising  from  either  of 
such  trusts.^  No  register,  during  his  continuance  in  office, 
can  be  either  directly  or  indirectly  interested  in  or  bene- 
fited by  the  fees  or  emoluments  arising  from  any  suit  or 
matter  pending  in  bankruptcy  in  either  the  district  or  cir- 
cuit court  in  his  district,  except  those  fees  which  are 
allowed  him  by  law  (§  4495).  His  fees  must  be  paid  by 
the  parties  for  whom  the  services  are  rendered  (§  5008). 

The  powers  of  registers  are  of  a  limited  character. 
As  soon  as  a  voluntary  petition  is  filed,  or  there  is  an  ad- 
judication upon  an  involuntary  petition,  the  case  is  re- 
ferred to  a  register,  and  the  proceedings  thereafter  are 
mainly  conducted  before  him.^ 

The  time  when  and  place  where  the  registers  shall  act 
upon  the  matters  arising  under  the  several  cases  referred 
to  them,  must  be  fixed  by  special  order  of  the  district 
court,  or  by  the  register  acting  under  the  authority  of  a 
general  order,  in  each  case,  made  by  the  district  court ; 
and  at  such  times  and  places  the  registers  may  perform 
the  acts  which  they  are  empowered  to  do  by  the  statute.^ 
They  must  indorse  the  time  of  filing  upon  each  paper  filed 
with  them.* 

In  all  cases  pending  before  them,  they  have  the  power 
to  make  adjudications  of  bankruptcy ;  to  receive  the  sur- 
render of  any  bankrupt ;  to  administer  oaths  in  all  pro- 
ceedings before  them ;  to  hold  and  preside  at  meetings  of 
creditors ;  to  take  proof  of  debts ;  to  make  all  computa- 
tions of  dividends,  and  all  orders  of  distribution,  and  to 
furnish  the  assignee  with  a  certified  copy  of  such  orders, 

'  Act  of  32  June,  1874,  §  18.  "  Rule  IV. 

=  Rule  V.  "  Rule  VII. 
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and  of  tlie  schedules  of  creditors  and  assets  filed  in  each 
case ;    to  audit  and  pass  accounts  of  assignees ;   to  grant 
protection ;  to  pass  the  last  examination  of  any  bankrupt, 
in  cases  whenever  the  assignee  or  creditor   do  not  op- 
pose (§  4998) ;    to  give  requisite  direction  for  notices,  ad- 
vertisements, and  other  ministerial  proceedings ;    to  order 
payment  of  rates  and  taxes,  and  salary  or  wages  of  persons 
in  the  employment  of  the  assignee;  to  order  amendments, 
or  inspection,  or  copies,  or  extracts,  of  any  proceedings ;  to 
take  accounts  of  proceeds  of  securities  held  by  any  cred- 
itor; to  take  evidence  concerning  expenses  and  charges 
against  the  bankrupt's  estate ;   to  conduct  proceedings  for 
the  declaration  and  payment  of  dividends,  to  dispatch  all 
administrative  business  of  the  court  in  matters  of  bank- 
ruptcy, and  to  make  all  requisite  uncontested  orders  and 
directions  therein  which  are  not  by  the  statute  required 
to  be  made,  done  or  performed  by  the  district  court  itself;^ 
to  exercise  all  powers,  except  the  power  of  commitment, 
vested  in  the  district  court  for  the  summoning  and  exami- 
nation of  persons  or  witnesses,  and  requiring  the  produc- 
tion of  books,  papers,  and  documents  (§  5002)  ;  and  to  sit 
in  chambers,  and  dispatch  there  such  part  of  the  adminis- 
trative business  of  the  court  and  such  uncontested  matters 
as  are  defined  in  the  general  rules  and  orders,  or  as  the 
district  judge  may  in  any  particular  matter  direct  (§  4998). 
They  have  no  power  to  commit  for  contempt,  or  to  make 
adjudication  of  bankruptcy  when  opposed,  or  to  decide 
upon  the  allowance  or  suspension  of  an  order  of  discharge 
(§4999). 

They  must  also  make  short  memoranda  of  their  pro- 
ceedings in  each  case  in  which  they  act,  in  a  docket  to  be 
kept  by  them  for  that  purpose,  and  they  must  forthwith, 
as  the  proceedings  are  taken,  forward  to  the  clerk  of  the 
district  court  a  certified  copy,  of  such  memoranda,  which 
must  be  entered  by  the  clerk  in  the  proper  minute  book 

'  Rule  V. 
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to  be  kept  in  his  office  (§  5000).  These  memoranda  must 
be  in  suitable  form  to  be  entered  upon  the  minute  book  of 
the  court,  and  must  be  forwarded  to  th^  clerk  of  the  court 
not  later  than  by  mail  the  next  day  after  the  act  has  been 
performed.^  All  depositions  of  persons  and  witnesses 
taken  before  registers,  and  all  acts  done  by  them,  must 
be  reduced  to  writing,  and  be  signed  by  them,  and  must 
be  filed  (§  5004)  in  the  clerk's  office  as  part  of  the  pro- 
ceedings. 

Every  register  in  performing  the  duties  required  of 
him  must  use  all  reasonable  dispatch,  and  can  not  adjourn 
the  business  but  for  good  cause  shown.  Six  hours'  session 
constitutes  a  day's  sitting,  if  the  business  requires;  and 
when  there  is  time  to  complete  the  proceedings  in  progress 
within  the  day,  the  party  obtaining  any  adjournment  or 
postponement  thereof  may  be  charged,  if  the  court  or 
register  think  proper,  with  all  the  costs  incurred  in  conse- 
quence  of  the  delay.^  He  must  also  keep  an  accurate 
account  of  his  traveling  and  incidental  expenses,  and  those 
of  any  clerk  or  other  officer  attending  him  in  the  perform- 
ance of  his  duties,  in  any  case  or  number  of  cases  which 
may  be  referred  to  him ;  and  must  make  return  of  the 
same  under  oath,  wjith  proper  vouchers  (when  vouchers 
can  be  procured),  on  the  first  Tuesday  in  each  month.* 
Any  register  may  act  in  the  place  of  any  other  register 
appointed  by  and  for  the  same  district  court  (§  5007). 
The  proceedings  before  the  registers  are  to  be  conducted 
with  the  exercise  of  a  proper  legal  discretion,  and,  subject 
to  that  rule,  are  entirely  within  their  control.* 

In  all  matters  where  an  issue  of  fact  or  of  law  is  raised 
and  contested  by  any  party  to  the  proceedings  before  them, 
it  is  their  duty  to  cause  the  question  or  issue  to  be  stated 
by  the  opposing  parties  in  writing,  and  they  must  adjourn 
the  same  into  court  for  decision  by  the  judge  (§  5009). 
The  issue  may  be  one  of  fact  or  one  of  law,  but  it  must  be 

■  EL'le  Xr.  "  Bule  VI.  '  Rule  XII. 

"  In  re  Elyman,  3  B.  R.  333  ;  s.  c.  36  How.  Pr.  283 ;  s.  c.  3  Ben.  38. 
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one  whicli  has  actually  arisen  out  of  proceedings  which 
have  taken  place,  and  not  one  likely  to  arise,  or  which 
may  be  raised,  at  some  future  time.^  The  ground  of  the 
objection  must  also  be  stated,  otherwise  no  point  or  ques- 
tion or  issue  is  raised.^  The  issue  must  also  be  contested, 
and  the  person  contesting  it  must  be  a  party  to  the  pro- 
ceedings. As  soon  as  it  is  raised,  it  is  the  duty  of  the 
register  to  adjourn  it  into  court  without  any  request  to 
that  effect  by  a  contesting  party.  Such  an  adjournment, 
however,  is  a  proceeding  that  may  be  waived,  and  when 
a  party  does  waive  it  by  submitting  the  issue  to  the  de- 
cision of  the  register,  he  can  not,  after  finding  that  the 
decision  is  against  him,  ask  to  have  it  then  adjourned  into 
eourt.^  The  proper  mode  of  making  up  the  question  or 
issue  for  the  judge  is,  to  cause  the  opposing  parties  to 
state  it  in  writing,  and  when  so  stated  to  transmit  it  into 
court,  with  a  certificate  of  the  facts  which  show  that  the 
issue  is  one  that  ought  properly  to  be  adjourned  under  the 
statute.  An  objection  to  a  question  or  answer  in  the 
course  of  an  examination,  or  to  an  application  by  a  bank- 
rupt for  leave  to  amend  his  schedule  does  not  raise  such 
an  issue  as  can  be  adjourned ;  *  but  an  objection  to  an 
application  for  an  examination  of  a  bankrupt,®  or  to  the 
allowance  or  rejection  of  a  proof  of  debt,*  does  raise  an 
issue  which  must  be  adjourned. 

Any  party,  during  the  proceedings  before  a  register,  is 
at  liberty  to  take  the  opinion  of  the  district  judge  upon 
any  point  or  matter  arising  in  the  course  of  such  proceed- 
ings, or  upon  the  result  of  such  proceedings,  which  must  be 
stated  by  the  register  in  the  shape  of  a  short  certificate  to 


'  Iq  re  Pulver,  1  B.  R  46 ;  s.  c.  1  Ben.  381. 

"  In  re  Levy  et  al.  1  B.  R.  136 ;  s.  o.  1  Ben.  496. 

'  In  re  Patterson,  1  B.  R.  135  ;  s.  c.  1  Ben.  448. 


'  In  re  Levy  et  al.  1  B.  R.  136  ;  s.  c.  1  Ben.  496  ;  in  re  Watts,  3  B.  R.447: 
s.  c.  3Ben.  166;  s.  c.  3L.  T.  B.  74. 

"  In  re  Patterson,  1  R.  R.  135;  s.  c.  1  Ben.  448. 
"  In  re  Clark  &  Binninger,  6  B.  R.  203. 
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the  judge  wlio  will  sign  the  same  if  he  approves  thereof; 
and  such  certificate,  so  signed,  will  be  binding  on  all  the 
parties  to  the  proceeding ;  but  every  such  certificate  may 
be  discharged  or  varied  by  the  judge  at  chambers  or  in 
open  court  (§  5010). 

In  any  bankruptcy,  or  in  any  other  proceedings  within 
the  jurisdiction  of  the  court,  under  the  statute,  the  parties 
concerned,  or  submitting  to  such  jurisdiction,  may,  at  any 
stage  of  the  proceedings,  by  consent,  state  any  question 
or  questions  in  a  special  case  for  the  opinion  of  the  court, 
and  the  judgment  of  the  court  will  be  final,  unless  it  be 
agreed  and  stated  in  such  special  case  that  either  party 
may  appeal,  if,  in  such  case,  an  appeal  is  allowed  by  the 
act.  The  parties  may  also,  if  they  think  fit,  agree  that 
upon  the  question  or  questions  raised  by  such  special  case 
being  finally  decided,  a  sum  of  money,  fixed  by  the  parties, 
or  to  be  ascertained  by  the  court,  or  in  such  manner  as 
the  court  may  direct,  or  any  property,  or  the  amount  of 
any  disputed  debt  or  claim,  shall  be  paid,  delivered,  or 
transferred  by  one  of  such  parties  to  the  other  of  them,, 
either  with  or  without  costs  (§  5011). 

These  certificates  can  only  be  taken  or  demanded  by  a 
person  who  is  a  party  to  the  proceedings.  No  one  but  a 
creditor  or  a  bankrupt  can  be  a  party.  A  mere  witness 
can  not  be  a  party.^  The  person,  moreover,  who  asks  for 
a  certificate  must  have  taken  the  proper  steps  to  make 
himself  a  party  to  the  proceedings.  Unless  this  has  been 
done,  he  is  not  in  a  proper  position  to  participate  in  them. 
The  questions  that  may  be  certified  are  clearly  defined  and 
strictly  limited.  They  are  :  1.  Any  point  or  matter  aris- 
ing in  the  course  of  the  proceedings,  or  upon  the  result  of 
the  proceedings ;  but  it  must  be  a  point  or  matter  which 
has  arisen  in  the  course  of  the  proceedings  which  have 
taken  place,  or  a  point    or  matter  which  has  arisen  upon 

'  In  re  Fredenberg,  1  B.  R.  368  ;    s.  c.  2  Ben.  133  ;   in  re  Comstock  &  Co. 
18  B.  R.  193:  s.  c.  3  Saw.  517. 
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and  after  the  result  of  the  proceedings  which  have  taken 
place,  and  not  a  point  or  matter  likely  to  arise,  or  which  , 
may  be  raised  thereafter,  or  after  a  result  shall  have  been 
arrived  at.  2.  Any  question  stated  by  consent  of  the 
parties  concerned  in  a  special  case  ;  but  it  must  be  a  ques- 
tion to  which  there  are  two  parties,  and  one  which  has 
arisen  out  of  the  proceedings  which  have  taken  place- 
Nothing  should  be  certified  except  what  is  necessary  to 
be  decided  to  enable  the  case  to  progress  properly.  Ques- 
tions which  thus  necessarily  arise  should  be  certified  only 
and  as  and  when  they  arise,  and  ought  not  to  be  antici- 
pated.^ The  same  principles  apply  to  the  statement  of  a 
question  in  a  special  case.* 

The  usual  mode  of  settling  and  determining  disputed 
questions  arising  in  proceedings  before  a  register  is  by 
taking  such  certificates.  It  is  short,  simple  and  expedi- 
tious. It  is  always  adopted  when  there  is  but  one  party 
interested  in  the  issue,  and  the  point  certified  is  commonly 
a  question  of  law  or  of  practice.-  Registers  also  adopt  this 
mode  whenever  they  desire  to  obtain  the  instructions  of 
the  court  on  matters  in  which  they  alone  are  interested.^ 
But  when  there  are  two  adverse  parties  interested  in  the 
question,  and  the  question  is  an  issue  of  law  or  of  fact, 
then  the  point  must  always  be  stated  in  writing  by  the 
opposing  parties  before  it  is  certified.  All  points  or  mat- 
ters arising  in  the  course  of  the  proceedings  may  be  cer- 
tified at  the  request  of  any  party.  All  issues  of  law  or  of 
fact  must  be  adjourned,  but  such  issues  must  be  stated  in 
writing  by  the  opposing  parties,  where  there  are  such, 
before  they  can  be  certified  (§  5009).  In  one  case  there  is 
a  privilege  conferred;  in  the  other  case  there  is  a  duty  im- 
posed.    An  objection  to  a  question  in  the  course  of  an 


'  In  re  Pulver,  1  B.  R.  46 ;  s.  c.  1  Ben.  381. 
"  In  re  Haskell,  4  B.  R.  558. 


IX   Vir^  Sherwood,  1  B  R.  844;  sc.  6  Phila.  461 ;   in  re  Loder  Brothers,  3 
B.  R.  517;  8.  c.  3  Ben.  211;  s.  c.  1  L.  T.  B.  159. 
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examination,  or  a  question  as  to  the  riglit  of  a  bankrupt 
to  amend  his  schedule,  are  points  that  may  be  certified.' 
But  questions  concerning  the  right  of  a  bankrupt  to  a 
.discharge,^  or  the  effect  of  a  discharge  upon  a  particular 
debt,^  or  the  disposition  that  an  assignee  ought  to  make 
of  certain  property  prior  to  his  application  for  a  settle- 
ment of  his  final  account,*  or  the  title  to  property  when 
the  point  does  not  arise  in  a  proceeding  concerning  such 
property  to  which  the  assignee  is  a  party ,^  or  the  duty  of 
a  secured  creditor  who  has  proved  his  claim  as  unsecured,* 
when  the  point  does  not  arise  upon  any  motion  or  pro- 
ceeding, can  not  be  certified. 

The  certificate  should  be  in  the  prescribed  form,''  and 
properly  entitled  in  the  cause,  and  should  state  the  name 
of  the  party  at  whose  instance  it  is  made.  All  the  facts 
bearing  upon  the  matter  should  be  fully  set  forth,  so  that 
it  will  appear  upon  the  face  of  the  proceedings  that  the 
certificate  is  one  that  may  be  properly  transmitted ;  and 
the  point  to  be  decided  should  be  clearly  and  distinctly 
stated.  The  register  also  generally  states  his  own  opinion 
upon  the  point  when  the  certificate  is  one  that  is  made  to 
obtain  the  opinion  of  the  judge,  and  is  not  for  the  pur. 
pose  of  submitting  a  question  by  consent  of  parties  for 
the  opinion  of  the  court.  When  completed,  the  certificate 
is  signed  by  the  register  and  transmitted  to  court.  When 
the  certificate  is  made  for  the  purpose  of  obtaining  the 
opinion  of  the  judge,  he  must  sign  it  if  he  approves  there- 
of, and  it  is  only  the  certificate  so  signed  that  is  declared 
to  be  binding  on  all  parties  to  the  proceedings.  The  statute 
does  not  state  what  the  judge  shall  do  if  he  does  not  ap- 
prove of  the  certificate.®     The  practice  is  for  him  to  give 

■  In  re  Levy  et  al.  1  B.  R.  136  ;  s.  c.  1  Ben.  496 ;  in  re  Watts,  3  B.  R.  447 ; 
8.  c.  3  Ben.  166  ;  s.  c.  3  L.  T.  B.  74. 

"  In  16  Mawson,  1  B.  R.  365 ;  b.  c.  3  Ben.  123. 

=  In  re  Bray,  3  B.  R.  139.  *  In  re  Sturgeon,  1  B.  R.  498. 

"  In  re  J.  W.  Wright,  1  B.  R.  393.  '  In  re  Peck,  3  B.  R.  757. 

'  Form  No.  50.  "  In  re  Levy  et  al.  1  B.  R.  136 ;  s.  o.  1  Ben.  496. 
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his  opinion  upon  the  point,  and  this  is  accepted  as  decisive 
by  the  parties.  If  the  question  is  certified  improperly,  no 
opinion  will  be  given.^  The  pendency  of  the  issue  unde- 
cided before  a  judge  does  not  necessarily  suspend  or  delay 

other  proceedings  before  the  register  or  court  in  the  case.^ 

t 

'  In  re  Sturgeon,  1  B.  R.  498 ;  in  re  J.  W.  Wright,  1  B.  R.  393. 
'  Rule  XI. 


CHAPTEE  V. 
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SnsrcE  proceedings  in  bankruptcy  are  the  creatures  of 
statutory  law,  no  debt  can  be  proved  against  tlie  bank- 
rupt's estate,  unless  it  is  included  among  those  which  the 
statute  makes  provable  (§  5072).  If  it  is  included  among 
those,  it  may  be  proved,  and  always  must  be  proved,  if 
the  creditor  wishes  to  become  a  party  to  the  proceedings 
in  bankruptcy.  No  matter  what  may  be  its  form,  whether 
it  consists  of  a  note,  contract,  account,  bond,  or  judgment ; 
no  matter  whether  secured  or  unsecured ;  it  must  be  estab- 
lished by  the  oath  of  the  creditor  in  the  manner  pointed  ' 
out  by  the  statute.  The  mere  statement  upon  the  schedule 
is  not  proof,  nor  sufficient  to  entitle  a  party  to  participate 
in  the  proceedings.  It  may  be  stated  in  fraud,  or  may  not 
exist.  There  may  be  payments  or  counter-claims,  or  off- 
sets.^ Other  creditors  and  the  assignee  have  a  right  to 
demand  that  all  the  statements  required  by  the  statute 
shall  be  fully  set  forth  as  an  evidence  of  the  validity  of 
the  claim  and  the  good  faith  of  the  claimant.  The  pur- 
pose of  requiring  proof  is  not  merely  to  give  the  claimant 
a  standing  in  court,  but  to  protect  the  estate  against  fraud. 
A  creditor  need  not  wait  until  the  first  meeting  of  credit- 
ors to  prove  his  debt,  but  may  prove  it  at  any  time  after 
the  proceedings  are  commenced.'* 

It  may  be  stated,  generally,  that  all  debts  owed  by  the 
bankrupt  at  the  time  of  the  filing  of  the  petition,  whether 
payable  then  or  at  some  future  day,  and  all  demands 
against  him  for  any  goods  or  chattels  wrongfully  taken, 

'  Davis,  Assig.  of  Bittel  et  al.  3  B.  R.  392. 
'  In  re  Patterson,  1  B.  R.  135 ;  s.  c.  1  Ben.  448. 
6 
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converted  or  withheld  by  him,  are  provable  (§  5067). 
The  debt,  however,  must  have  existed  at  the  time  of  the 
commencement  of  proceedings  in  bankruptcy,  or  it  can  not 
be  proved.  If  it  existed  before  that  time,  and  bore  inter- 
est, the  principal  and  the  interest  thereon  up  to  that  time 
may  be  proved.  If  it  did  not  bear  interest,  and  was  not 
payable  until  after  that  time,  tlien  there  must  be  a  rebate 
from  its  amount  of  the  interest  thereon  for  the  interval  be- 
tween such  commencement  of  proceedings  in  bankruptcy 
and  the  time  when  it  would  be  payable.^  Interest  may 
also  be  allowed  on  a  demand  for  any  goods  or  chattels 
wrongfully  taken,  converted,  or  withheld  by  the  bankrupt 
(§  5067).  Where  the  bankrupt  is  liable  to  pay  rent,  or 
other  debt  falling  due  at  fixed  and  stated  periods,  the 
creditor  may  prove  for  a  proport^ioaate  part  thereof,  up  to 
the  time  of  the  filing  of  the  petition  (§  5071). 

If  a  judgment  was  recovered  before  the  commencement 
of  the  proceedings  in  bankruptcy,  the  costs  constitute  a 
part  of  the  debt  and  may  be  proved.^  "When  a  debt,  ex- 
isting before  the  commencement  of  the  proceedings,  has 
been  merged  in  a  judgment  rendered  since  such  time,  it 
may  be  proved;  but  it  is  not  settled  whether  "the  debt  or 
the  judgment  must  be  proved.^  The  costs  that  have  been 
incurred  since  the  filing  of  the  petition  can  not  be  in- 
cluded in  the  proof.*  Costs  incurred  in  an  attachment  suit 
which  was  dissolved  by  the  commencement  of  the  pro- 
ceedings in  bankruptcy  can  not  be  allowed.®     l^o  cost  in- 

'  In  re  Orne,  1  B.  R.  57 ;  b.  c.  1  Ben.  361. 

"Ex  par .6  O'Neil,  1  B.  R.  677;  s.  c.  Lowell,  163;  Graham  v.  Pierson,  6 
Hill,  347. 

=  In  re  S.  Brown,  3  B.  R.  584;  s.  c.  5  Ben.  1 ;  in  re  Vickery,  3  B.  R.  696; 
in  re  Crawford,  3  B.  R.  698;  s.  c.  1  L.  T.  B.  211 ;  s  c.  3  L.  T.  B.  169 ;  in  re 
Steveus,  4  B.  R.  3(i7;  s.  o.  4  Ben.  513;  8.  c.  3  L.  T.  B.  131 ;  in  re  Gallison 
et  al.  5  B.  R.  353;  s.  c.  3  L.  T.  B.  195;  Bmdford  v.  Rice,  103  Mass.  473; 
Monroe  v.  Upton,  50  N.  Y.  593  ;  s.  C.  6  Lans.  355 ;  in  re  Louis  H.  Rosey,  8 
B.  R.  &09  ;  s.  c.  6  Ben.  507. 

*  In  re  Crawford,  3  B  R.  698;  s.  c.  1  L.  T.  B.  311 ;  s.  c.  3  L.  T.  B.  169; 
Sanford  t.  Sanford,  13  B.  R  565  ;  s.  c.  58  N.  Y.  67. 

"  In  re  J'ortune,  3  B.  R.  663 ;  s.  c.  Lowell,  306 ;  in  re  C.  H.  Preston,  6  B. 
R.  545  ;  Gardner  v.  Cook,  7  B.  R.  346. 
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curred  after  the  filing  of  the  petition,  or  in  seizing  prop- 
erty which  was  not  liable  to  attachment,  can  be  proved.^ 

If  the  bankrupt,  at  the  time  of  his  adjudication,  was 
liable  upon  any  bill  of  exchange,  promissory  note,  or  other 
obligation  in  respect  of  distinct  contracts,  as  a  member  of 
two  or  more  firms  carrying  on  separate  and  distinct  trades, 
and  having  distinct  estates  to  be  wound  up  in  bankruptcy, 
or  as  a  sole  trader,  and  also  as  a  member  of  a  firm,  the 
circumstance  that  such  firms  are,  in  whole  or  in  part,  com- 
posed of  the  same  individuals,  or  that  the  sole  contractor 
is  also  one  of  the  joint  contractors,  does  not  prevent  proof 
and  receipt  of  dividend  in  respect  to  such  distinct  con- 
tracts against  the  estates  respectively  liable  upon  such, 
contracts  (§  5074).  Considered  separately,  the  first  part 
of  this  provision  would  afi'ord  strong  support  to  the  prop- 
osition that  the  term  sole  trader  is  used  in  a  technical 
sense,  but  the  whole  clause  must  be  construed  together, 
and  the  last  part  provides  that  the  circumstance  that  such 
firms  are  in  whole  or  in  part  composed  of  the  same  in- 
dividuals, or  that  the  sole  contractor  is  also  one  of  the 
joint  contractors,  shall  not  prevent  such  proof,  and  thus 
shows  that  the  term  sole  trader  is  not  used  in  a  technical 
sense,  and  that  its  meaning  was  intended  to  be  enlarged 
by  tlie  latter  part  of  the  clause.^ 

The  proof  should,  if  possible,  be  made  by  the  claimant 
testifying  of  his  own  knowledge.  If  the  claim  has  been 
assigned  in  good  faith,  and  for  a  valuable  consideration,  tlie 
assignee  may  prove  it,  whether  the  assignment  was  made 
before  or  after  the  commencement  of  proceedings  in  bank- 
ruptcy, and  the  proof,  when  the  assignment  was  made  be- 
fore the  commencement  of  the  proceedings,  need  not  be 
-accompanied  by  an  afiidavit  of  the  assignor.'     The  indorsee 

'  la  re  C.  H.  Preston,  5  B.  E.  293. 

'  Emery  v.  Canal  Nat'l  Bank,  7  B.  E.  217;  s.  c.  5  L.  T.  B.  419. 

'In  re  Murdock,  3  B.  E.  146;  s.  c.  Lowell,  362;  s.  c.  2  L.  T.  B.  97;  in 
re  Fortune,  3  B.  U.  313;  s  c.  Lowdl.  384:  in  re  Frank,  S  B.  E.  194;  s.  c.  5 
Ben.  164;  s.  c.  3  L.  T.  B.  188;  in  re  Strachan,  3  Biss.  181. 
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of  a  negotiable  note  may  prove  it,  although  the  indorse- 
ment was  made  after  the  bankruptcy  of  the  maker.^  The 
true  mode  of  proving  an  assigned  claim  i^  for  the  holder 
himself  to  make  the  affidavit.''  Administrators,  executors,, 
receivers,  and  other  persons  who  are  assignees  by  mere 
operation  of  law,  may  prove  in  the  same  manner  as  the 
parties  whom  they  represent  could  have  done.®  If  the 
assignment  occurred  after  the  commencement  of  proceed- 
ings in  bankruptcy,  the  usual  forms  should  be  changed  to 
suit  the  circumstances  of  the  case.*  The  claim  in  such 
case  must  also  be  supported  by  a  deposition  of  the  owner 
at  the  time  of  the  commencement  of  proceedings,  setting 
forth  the  true  consideration  of  the  debt,  and  that  it  is 
entirely  unsecured,  or  if  secured,  stating  the  security,  as  is 
required  in  proving  secured  claims.^  The  proof  for  a  cor- 
poration may  be  made  by  its  president,  cashier,  or  treas- 
urer (§  5078).  If  its  oflScers  are  not  .known  by  these 
names,  the  deposition  may  be  made  by  the  officer  whose 
duties  most  nearly  correspond  to  those  of  cashier  or  treas- 
urer.* The  proof  of  a  claim  by  a  State  should  be  piade 
by  the  State  treasurer,  or  by  some  officer  holding  a  rela- 
tion to  the  State  similar  to  the  relation  which  a  president, 
cashier,  or  treasurer  bears  to  a  corporation.'^  In  cases 
where  the  claimant  is  d,bsent  from  the  United  States,  or  is 
prevented  by  some  other  good  cause  from  testifying,  the 
proof  may  be  made  by  his  attorney  or  duly  authorized 
agent,  testifying  to  the  best  of  his  knowledge,  informa- 
tion, and  belief,  and  setting  forth  his  means  of  knowledge 
(§  5078).  Proof  can  only  be  made  by  an  agent  in  two 
cases ;  first,  when  the  claimant  is  absent ;  second,  when 

he  is  prevented  by  some  good  cause  from  testifying.     In 

. I 

'  Humphries  v.  Blight,  4  Dall.  370;  s.  c.  1  Wash.  44. 

'  Iq  le  Pease  et  al.  l  B.  R.  173. 

•  In  re  Republic  Ins.  Co.  8  B.  E.  197  ;  s.  c.  3  Biss.  504. 

'  In  re  Mm  dock,  3  B.  R.  146;  s.  c.  Lowell,  363;  s.  c.  2  L.  T.  B.  97. 

'  Rule  XXXIV.  •  Rule  XXXIV. 

'  In  re  Corn  Exchange  Bank,  15  B.  R.  216 ;  s.  c.  9  0.  L.  N.  254,  431. 
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all  other  cases,  the  proof  must  be  made  by  the  claimant 
iimself.  This  cause  is  to  be  proved  to  the  satisfaction  of 
the  judge  or  register  before  whom  the  debt  is  offered  for 
proof.  The  law  requires  the  oath  of  some  person  having 
knowledge,  and  the  creditor  timself  is  presumed  to  have 
it ;  and  unless  he  is  absent  or  in  some  way  prevented  from 
testifying,  no  one  can  do  so  for  him.^  The  reason  why  the 
deposition  is  not  made  by  the  claimant  in  person  must  be 
stated.*  Sickness  is  a  sufficient  excuse,^  but  not  mere  ab- 
sence from  tbe  State.*  Where  the  claim  is  beld  by  a  firm, 
an  agent  can  not  make  the  proof,  although  one  partner  is 
sick  and  the  other  is  out  of  the  State.^  If  an  agent  has 
personal  knowledge  of  all  the  facts  necessary  to  make  the 
proof,  and  th.e  creditor  has  no  knowledge  of  the  matter  at 
all,  the  former  may  prove  the  debt.®  One  partner  may 
make  the  proof  on  behalf  of  his  firm,''  but  it  must  appear 
in  the  deposition  on  oath  that  the  deponent  is  a  member 
of  the  firm.*  The  court  may  in  all  cases,  if  it  shall  see  fit, 
require  or  receive  further  pertinent  evidence,  either  for  or 
against  the  admission  of  a  claim  (§  5078). 

When  partners  are  adjudged  bankrupt,  the  result  is  or 
•may  be  that  several  distinct  estates  are  to  be  administered 
in  that  proceeding.  Thus  there  may  be  the  estate  and 
debts  of  the  partnership  arid  the  separate  estate  and  debts 
of  each  individual  included  in  the  partnership.  Proof  of 
a  debt  against  either  of  these  estates  ought  not  to  include 
or  be  joined  with  the  proof  of  a  debt  against  either  of  the 
others.  Two  distinct  debts  against  different  estates  can 
not  be  included  in  one  proof  or  deposition.* 

The  statute  contains  conflicting  provisions  in  regard  to 

'  In  re  H.  F.  Barnes,  Lowell,  560 ;   McKinsey  v.  Harding,  4  B.  R.  89 ;   in 
;re  William  Wbyte,  9  B.  R  267;  in  re  W.  A.  Saunders,  13  B  R.  164. 

'  Rule  XXXIV.  '  In  re  William  Whyte,  9  B.  R.  267. 

'  In  re  George  Jackson  et  al.  14  B.  R.  449. 

'  In  re  William  Whyte,  9  B.  R.  267.    . 

°  In  re  Martin  Watrous  et  al.  14  B.  R  358. 

'  In  re  Barrett,  2  B.  R.  533;  s.  c.  1  L.  T.  B.  144. 

8  Rule  XXXIV.  » In  re  Walton  et  al.  1  Deady,  510. 
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the  power  of  registers  to  take  proofs.     Among  the  general 
powers  granted  to  them,  is  the  power  to  take  proof  of 
debts  (§  4998).     The  statute  then  provides,  that  creditors 
residing  within  the  judicial  district  where  the  proceedings 
in  bankruptcy  are  pending,  shall  prove  their  debts  before 
one  of  the  registers  of  the  court,  or  before  a  commissioner 
of  the  circuit  court  within  said    district,  and    that  cred- 
itors residing  without  the  district,  but  within  the  United 
States,  may  prove  their  debts  before  a  register  in  bank- 
ruptcy, or  a  commissioner  of  a  circuit  court  in  the  jadicial 
district  where  such  creditor  or  either  one  of  joint  creditors 
resides  (§  5076).     It  also  further  provides,  that  the  oath 
to  a  pi-oof -of  debt  maybe  taken  in  any  district,  before 
any  register,  or  before  any  commissioner  of  the    circuit 
court,  authorized  to  administer  oaths  (§  5079).     As  this 
provision  is  the  last  expression  of  the  legislative  intent,, 
it  will  probably  be  deemed  to  be  paramount,  and  to  over- 
rule the  others  so  far  as  it  conflicts  with  them.     A  notary 
public  may  also  take  proof  of  debts,*  but  a  justice  of  the 
peace  can  not.^     If  the  creditor  is  in  a  foreign  country,  the 
proof  may  be  taken  before  any  minister,  consul  or  vice- 
consul  of  the  United  States  (§  5079).     Proofs  taken  be- 
fore a  notary,  must  be  certified  by  him,  and  attested  by 
his  signature  and  official  seal.*     The  requisites  of  a  notarial 
seal  are  determined  by  the  law  of  the  locality  from  which 
he  derives  his  authority.     In  the  absence  of  legislation  an 
official  seal  need  not  contain  the  name  of  the  official  whose 
seal  it  purports  to  be.      An    impression    on   the    paper 
directly,  or  on  wax  or  wafer  attached  thereto,  made  by 
the  official  as  and  for  his  seal,  is  entitled  to  judicial  sanc- 
tion as  evidence  of  the  official  character  df  the  individual 
who  signs  the  jurat,  and  the  presumption  is  that  the  seal 
is  his  official  seal.*     Proofs  taken  before  a  commissioner  are 
subject  to  revision  by  the  register  of  the  court  (§  5076). 

'  Act  of  23  June,  1874,  §  30.  '  In  re  Strauss,  3  B.  R.  48. 

'  Act  of  33  June,  1874,  §  20. 

'  lure  Wm.  W.Phillips,  14  B.  R.  319;  vide  in  re  Henry  Nebe,  11  B.  R.  289. 
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In  no  case  can  the  proof  be  taken  by  the  creditor  before 
an  officer  who  acts  as  his  attorney  in  the  matter.^ 

To  entitle  a  claimant  against  the  estate  of  a  bankrupt 
to  have  his  demand  allowed,  it  must  be  verified  by  a 
deposition  in  writing,  on  oath  or  solemn  affirmation,  before 
the  proper  register  or  commissioner  or  other  officer,  setting 
forth  the  demand;  the  consideration  thereof ;  whether  any 
and  what  securities  are  held  therefor ;  and  whether  any  and 
what  payments  have  been  made  thereon;  that  the  sum 
claimed  is  justly  due  from  the  bankrupt  to  the  claimant ; 
that  the  claimant  has  not,  nor  has  any  other  person  for 
his  use,  received  any  security  or  satisfaction  whatever, 
other  than  that  by  him  set  forth ;  that  the  claim  was  not 
procured  for  the  purpose  of  influencing  the  proceedings  in 
bankniptcy ;  and  that  no  bargain  or  agreement,  express 
or  implied,  has  been  made  or  entered  into,  by  or  on  behalf 
of  such  creditor,  to  sell,  transfer,  or  dispose  of  the  claim, 
or  any  part  thereof,  against  such  bankrupt,  or  take  or 
receive,  directly  or  indirectly,  any  money,  property,  or  con- 
sideration whatever,  whereby  the  vote  of  such  creditor,  or 
any  other  person  in  the  proceedings,  is  or  shall,  be  in  any 
way  affected,  influenced,  or  controlled.  And  no  claim  can 
be  allowed  unless  all  the  statements  set  forth  in  such  dep- 
osition appear  to  be  true  (§  5077).^ 

The  deposition  must  be  in  accordance  with  the  pre- 
scribed form  as  adapted  to  the  character  of  the  claimant.*' 
The  proof  is  neither  a  deposition  nor  an  affidavit,  as 
known  in  the  ordinary  practice  of  the  law.  It  is  the  re- 
sult of  an.  examination  made  by  a  duly  authorized  officer. 
In  no  other  court  of  justice  is  such  testimony  reqiiired  for 
the  due  proof  of  any  debt ;  and  it  is  evident  that  Congress 
intended  that  the  court  and  its  officers  should,  by  a  careful 
examination  of  the  creditor,  purge  his  conscience  and  as- 
certain the  real  nature  of  his  claim,  and  that  no  fraud  or 
combination,  either  for  or  against  the  bankrupt,  exists.* 

>  In  re  Henry  Nebe,  11  B.  R.  289.'  "  In  re  Strauss,  2  B.  R.  48. 

=  Forms  Kos.  21,  32,  23,  34  and  25.        '  In  re  Strauss,  2  B.  K.  48. 
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The  proof  should  be  made,  without  protest,  quaMcatioa 
or  reservation.!  It  should  set  forth  the  name  and  residence 
of  the  affiant,  and  the  place  at  which  it  is  taken.  It  must 
also  give  at  least  one  full  Christian  name  of  the  creditor 
as  well  as  his  surname.*^  At  the  time  of  making  the  proof 
the  creditor  should  produce  the  proper  evidence  of  his 
debt,  or  a  copy  thereof,  whether  the  same  consists  of  a 
note,  agreement,  bond,  or  account.'  If  it  is  an  account, 
an  itemized  bill  should  be  produced.  If  a  note  is  merged 
in  a  judgment  it  need  not  be  produced.*  These  evidences 
of  debt  are  commonly  marked  as  exhibits,  identified  by 
the  signature  of  the  officer  taking  the  proof,  and  affixed 
to  the  deposition.  The  deposition  to  prove  a  debt  exist- 
ing in  open  account  must  also  state  when  the  debt  became 
or  will  become  due,  and  if  it  consists  of  items  maturing 
at  different  dates,  the, average  due  date  must  be  stated,  in 
default  of  which  it  is  not  necessary  to  compute  interest 
upon  it.  All  such  depositions  must  contain  an  averment 
that  no  note  has  been  received  for  such  account,  nor  any 
judgment  rendered  thereon.^  If  the  claim  has  been  as- 
signed, the  proof  should  set  forth  the  date  and  facts  of 
the  transfer,  and  the  name  of  the  original  creditor.^  Thje 
defense  of  the  statute  of  limitations  need  not  be  antici- 
pated, for  the  defense  must  be  set  up  affirmatively  by  the 
party  relying  on  it.'^  The  claimant  can  not  determine  the 
amount  of  interest  for  himself,  but  must  furnish  the  data, 
so  that  the  computation  may  be  made  by  the  register.* 

The  consideration  of  the  demand  must  be  set  forth 
(§  5077),  but  what  statement  of  the  consideration  is  suf- 
ficient to  meet  the  requirements  of  the  law  can  hardly  be 


'  Duttou  V.  Freeman,  5  Law  Rep.  447. 

=  In  re  William  H.  Valentine,  13  B.  R.  389;  s.  c.  4  Biss.  317. 

'  In  re  Northern  Iron  Company,  14  B.  R.  356. 

*  In  re  Knoepfel,  1  B.  R.  70 ;  s.  c.  1  Ben.  398. 

'  Rule  XXXIV. 

"  In  re  Fortuns,  3  B.  R.  312;  s.   c.  Lowell,  381;  s.  c.  2  L.  T.  B.  99. 

'  In  re  Knoepfel,  1  B.  R.  70 ;  s.  o.  1  Ben.  398. 

-  Id  re  Port  Huron  Dry  Dock  Co.  14  B.  R.  233 
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considered  a  settled  cfuestiou  yet.  There  is  a  considera- 
tion in  law,  and  a  consideration  in  fact.  Thus,  a  judg- 
ment duly  rendered  in  a  State  court  can  not  be  impeached 
collaterally,  nor  can  the  consideration  upon  which  it  is 
founded  be 'inquired  into  in  the  absence  of  fraud.^  An 
instrument  undpr  seal  always  imports  a  consideration, 
and  a  promissory  note  is  always  'prima  facie  evi- 
dence of  a  consideration.  How  far  the  statute  intended 
to  set  aside  and  reject  these  general  principles  of  law  is  a 
question  of  no  little  importance.  It  is  true  that  it  purges 
the  conscience  of  the  claimant,  and  requires  full  disclos- 
ures ;  but,  in  regard  to  the  consideratibn,  it  simply  says 
that  it  shall  be  set  forth,  without  declaring  what  state- 
ment shall  be  deemed  a  compliance  with  the  statute.  The 
whole  question  turns  upon  the  meaning  and  definition  of 
the  term  consideration,  as  used  in  the  statute.  It  has, 
however,  been  held  that  a  proof  of  a  note  which  did  not 
state  the  consideration  was  defective,^  and  that  a  state- 
ment that  the  consideration  was  goods  sold  and  delivered, 
without  setting  forth  date,  items,  and  kind  of  goods,  was 
insufficient.^  The  proof  of  a  claim  for  contribution  by  a 
partner  must  set  forth  the  amount  paid  by  him  for  the 
debt  on  account  of  which  the  claim  is  made.*  The  as- 
signee of  a  chose  in  action  must  state  the  consideration 
that  passed  between  the  original  parties.®  But  the  holder 
of  a  promissory  note  who  took  it  for  value  in  good  faith 
before  the  maturity  thereof,  need  only  state  the  consid- 
eration which  he  gave  for  it.* 

In  all  cases  of  mutual  debts    or    mutual  credits  be- 


'  McKinsey  et  al.  v.  Harding,  4  B.  R.  39;  ex  parte  O'Neil,  1  B.  R.  677; 
s.  c.  Lowell,  163;  Shaffer  v.  Fritchery  &  Thomas,  4  B.  R.  548. 

'^  In  re  Loder,  8  B.  R.  655 ;  s.  c.  4  Ben.  135 ;  in  re  Jaycox  &  Green,  7  B. 
R.  303 ;  in  re  Lake  Superior  S.  C,  R.  R.,  &  L  Co.  7  B.  R.  376. 

'  In  re  Elder,  3  B.  R.  670;  s.  c.  1  Saw.  73;  in  re  Port  Huron  Dry  Dock 
Co.  14  B.  R.  353;  in  re  Northern  Iron  Co.  14  B.  R.  356. 

*  In  re  E.  R.  Stephens,  6  B.  R.  533  ;  s.  e.  3  Biss.  387. 

"  In  re  Lake  Superior  S.  C,  R.  R.,  &  L  Co.  10  B.  R.  373. 

"  In  re  Lake  Superior  S.  C,  R.  R.,  &  I  Co.  10  B.  R.  376. 
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tween  the  parties,  the  account  between  them  must  be 
stated,  and  one  debt  set  off,  against  the  other,  and  the 
balance  only  can  be  allowed  or  paid ;  bat  no  setoff  can 
be  allowed  in  favor  of  any  debtor  to  the  bankrupt  of  a 
claim  in  its  nature  not  provable  against  the  estate ;  or  of 
a  claim  purchased  by  or  transferred  to  him  after  the  filing 
of  the  petition  (§  5073) ;  or  in  cases  of  compulsory  bank- 
ruptcy, after  the  act  of  bankruptcy  upon  or  in  respect  of 
which  the  adjudication  shall  be  made,  and  with  a  view  of 
making  such  set-off.-  The  term  mutual  credits  is  more 
comprehensive  than  the  term  mutual  debts  in  tke  statutes 
relating  to  set-off.  The  term  credit  is  synonymous  with 
trust,  and  the  trust  or  credit  need  not  be  of  money  on 
both  sides ;  but  if  one  party  intrusts  another  with  goods 
or  value,  it  will  be  a  case  of  mutual  credit.  Therefore,  a 
creditor  who  at  the  time  of  the  bankruptcy  had  in  his 
hands  goods  or  cbattels  with  a  power  of  sale,  or  choses  in 
action  witk  a  power  of  collection,  may  sell  the  goods  or 
collect  the  claims,  and  set  them  off-  against  the  debt  the 
bankrupt  owes  him.^  An  acceptor  of  a  bill  of  exchange 
who  has  received  goods  from  the  drawer  after  the  accept- 
ance, and  converted  them  into  money  before  his  bank- 
i-uptcy,  is  entitled  to  set  off  the  amount  so  received  against 
the  bill  of  exchange,  although  it  did  not  become  due  until 
after  the  bankruptcy.  The  term  "  credits,"  however,  are 
only  such  as  must,  in  their  very  nature,  terminate  in  cross- 
debts  ;  as,  where  a  debt  is  due  from  one  party,  and  credit 
given  by  him  to  the  other,  for  a  sum  of  money  payable  at 
a  future  day,  and  which  will  then  become  a  debt ;  or 
when  there  is  a  debt  on  one  side,  and  a  delivery  of  prop- 
erty, with  directions  to  turn  it  into  money,  on  the  other. 
But  where  there  is  a  mere  deposit  of  property,  without 
authority  to  turn  it  into  money,  no  debt  can  ever  arise 

'  Act  of  23  June,  1874,  §  6. 

''  In  re  Dow  et  al.  14  B.  R.  307  ;  in  re  Farnswortb,  Brown  &  Co    14  B   R. 
148;  s.  0.  5  Biss.  334. 
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out  of  it,  and,  therefore,  itas  not  a  credit  within  the  mean- 
ing of  the  statute.^  The  debt  must  ha  mutual  and  exist- 
ing in  the  same  right.  Thus  a  claim  by  a  firm  against  the 
bankrupt  can  not  be  set  off  against  a  demand,  of  the  bank- 
rupt upon  one  of  the  partners.^  A  joint  obligation  of  all 
the  partners  can  not  be  set  off  against  a  demand  of  the 
firm  against  the  creditor.'^  A  debt  which  is  not  yet  due 
may  be  set  off  against  one  which  is  already  due.*  A  mere 
claim  for  unliquidated  damages  can  not  be  set  off  against 
the  demand  of  a  creditor  until  it  has  been  put  into  the 
shape  of  a  debt.^  A  loss  upon  a  policy  of  insurance  may 
be  set  off  against  an  indebtedness  for  money  borrowed 
from  the  insurance  company,*  or  for  money  deposited  with 
the  holder  as  a  banker.''  A  party  has  the  right  to  have 
his  credit  for  a  deposit  in  a  bankrupt  bank  set  off  against 
his  indebtedness  as  indorser  upon  a  note  held  by  the  bank 
and  duly  protested.^  A  stockholder  in  an  insurance  com. 
pany  can  not  set  off  a  claim  upon  a  policy  held  by  him 
against  his  liability  for  a  subscription  to  its  stock.*  Nor 
can  the  treasurer  of  the  company  set  off  a  claim  upon  a 
policy  held  by  him  against  his  liability  for  the  funds  in 
his  hands."  A  provable  debt,  transferred  before  the  filing- 
of  the  petition  in  a  voluntary  case,  or  before  notice  of  the 
act  of  bankruptcy  in  respect  to  which  the  adjudication 

■  Catlin  V.  Foster,  3  B.  R  540;  s.  c.  1  Saw.  37;  s.  c.  1  L.  T.  B.  193;  ex 
parte  Caylus  et  al.  Lowell,  550 ;  Murray  v.  Riggs,  15  Johns.  571. 

"  Hitchcock  V.  Rollo,  4  B.  R.  690 ;  s.  c.  3  Biss.  376 ;  Gray  v.  RoUo,  9  B.  R. 
337;  s.  c.  18  Wall.  639. 

=  Forsyth  v.  Woods,  5  B.  R.  78;  s.  c.  11  Wall.  484. 

'  In  re  City  Bank,  6  B.  R.  71 ;  Drake  v.  Rollo,  4  B.  R.  689;  s.  c.  3  Biss. 
373. 

"  In  re  Orne,  1  B.  R.  57;  s.  c.  1  Ben.  361. 

"  Drake  v.  RoUo,  4  B.  R.  689 ;  s.  c.  3  Biss.  378. 

'  Scammon  v.  Kimball,  8  B.  R.  337 ;  s.  c.  13  B.  R.  445 ;  s.  c.  5  Biss.  431  ; 
8.  c.  0  L.  T.  B.  434. 

"  Winslow  V.  Bliss,  3  Lans.  330;  Marks  v.  Barker,  1  Wash.  178. 

°  Sawyer  v.  Hoag,  9  B.  R.  145 ;  s.  c.  3  Biss.  393;  s.  c.  17  Wall.  610  ;  Scam- 
mon V.  Kimlmll,  8  B.  R.  337  ;  s.  c.  13  B.  R.  445  ;  s.  c.  5  Biss.  431  ;  e.  c.  6  h'. 
T.  B.  434  ;  Jenkins  v.  Armour,  14  B.  R.  376  ;  s.  c.  6  Biss.  313. 

'"  Scammon  v.  Kimball,  8  B.  R.  337  ;  s.  c.  13  B.  R.  445 ;  s.  c.  5  Biss.  431  ; 
8.  c.  6  L.  T.  B.  434. 
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was  made  in  an  involuntary  case,  may  be  set  off,  altliougli 
the  object  and  effect  of  the  transfer  is  to  defeat  the  opera- 
tion of  the  statute  by  enabling  a  creditor  to  obtain  full 
satisfaction  of  his  demand  by  selling  his  claim  to  a  debtor 
of  the  bankrupt,  to  be  used  as  a  set-off.^  If  the  transfer 
is  merely  nominal,  the  holder  is  deemed  to  be  a  trustee 
for  the  owner,  and  can  not  set  the  claim  off  against  a  debt 
due  by  him.^  If  the  assignment  of  a  chose  in  action,  which 
is  not  negotiable,  does  not  enable  the  holder  to  sue  thereon 
in  his  own  name,  it  is  not  a  mutual  debt  or  credit  in  his 
hands,  so  as  to  be  a  matter  of  set-off.^ 

If  the  bankrupt  is  liable  for  unliquidated  damages 
arising  out  of  any  contract  or  promise,  or  on  account  of 
any  goods  or  chattels  wrongfully  taken,  converted  or  with- 
held, the  court  may  cause  such  damage  to  be  assessed  in 
such  mode  as  it  may  deem  best,  and  the  sum  so  assessed 
may  be  proved  against  the  estate  (§  5067).  But  the 
claim  can  not  be  proved  until  the  damages  are  assessed, 
and  it  is  incumbent  upon  the  creditor  to  make  a  special 
application  for  such  assessment.* 

If  the  bankrupt  is  bound  as  a  drawer,  indorser,  surety, 
bail,  or  guarantor  upon  any  bill,  bond,  note,  or  any  other 
specialty  or  contract,  or  for  any  debt  of  another  person, 
and  his  liability  has  not  become  absolute  until  after  the 
adjudication  of  bankruptcy,  the  creditor  may  prove  the 
same  after  such  liability  has  become  fixed,  and  before  the 
final  dividend  has  been  declared  (§  5069). 

in  all  cases  of  contingent  debts  and  contingent  liabili- 
ties contracted  by  the  bankrupt,  and  not  otherwise  pro- 


'  In  re  City  Bank,  6  B.  B.  71 ;  Hovey  v.  Home  Ins.  Co.  10  B.  R.  234;  s. 
c.  13  A.  L.  Reg.  511 ;  contra,  Hitchcock  v.  Rollo,  4  B.  R.  690 :  s.  c.  3  Bis3. 
276. 

=  In  re  Lane,  Brett  &  Co.  13  B.  R.  43. 

'  Rollins  V.  Twitchell,  14  B.  R.  301. 

*  In  re  Clongli,  2  B.  R.  151 ;  s.  c.  3  Ben.  508 :  in  td  W.  Fleming  Smitli,  6 
Ben.  187.  ^  ' 
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vided   for,  the   creditor   may  make   claim   therefor,  and 
have  his  claim  allowed,  with  the  right  to  share  in  the 
dividends,  if  the  contingency  happens  before  the  order  for 
the  final  dividend ;  or  he  may  at  any  time  apply  to  the 
court  to  have  the  present  value  of  the  debt  or  liability  as- 
certained and  liquidated,  which  must  then  be  done  in  such 
manner  as  the  court  shall  order,  and  he  will  be  allowed  to 
prove  for  the  amount  so  ascertained  (§  5068).     Any  per- 
son liable  as  bail,  surety,  guarantor,  or  otherwise,  for  the 
bankrupt,  who  has  paid  the  debt  or  any  part  thereof  in 
discharge  of  the  whole,  is  entitled  to  prove  such  debt,  or 
to  stand  in  place  of  the  creditor  if  he  has  proved  the 
same,  although  such  payments  were  made  after  tbe  pro- 
ceedings in  bankruptcy  were,  commenced.     And  any  per- 
son so  liable  for  the  bankrupt,  and  who  has  not  paid  the 
whole  of  such  debt,  but  is  still  liable  for  the  same  or  any 
part  tbereof,  may,  if  the  creditor  fails  or  omits  to  prove 
such  debt,  prove  the  same  either  in  the  name  of  the  cred- 
itor or  otherwise  as  may  be  provided  by  the  rules,  and 
subject  to  such  regulations  and  limitations  as  may  be  es- 
tablisked  by  such  rules  (§  5070).     The  claims  of  persons 
contingently  liable  for  the  bankrupt  may  be  proved  in  the 
name  of  the  creditor  when  known  by  the  party  contin- 
gently liable.    When  the  name  of  the  creditor  is  unknown,^ 
such  claims  may  be  proved  in  the  name  of  the  party  con- 
tingently liable,  but  no  dividend  can  be  paid  upon  such 
claim  except  upon  satisfactory  proof  that  it  will  diminish 
fro  tan  to  the  original  debt.'^ 

When  a  claim  is  presented  for  proof  before  the  election 
of  an  assignee,  and  the  jiidge  or  register  entertains  doubts 
of  its  validity  or  of  the  right  of  the  creditor  to  prove  it, 
and  is  of  opinion  that  such  validity  or  right  ought  to  be 
investigated  by  the  assignee,  he  may  postpone  the  proof 
of  the  claim  until  the  assignee  is  chosen  (§  5083).     The 

■  Rule  xxxrv. 
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register  has  full  power  to  administer  oaths  in  all  proceed- 
ings before  him  (§  4998),- and  should  not  allow  any  claina 
unless  it  is  satisfactory.  He  may,  therefore,  take  testi- 
mony in  regard  to  any  claim  that  is  tendered  for  proof, 
and  should  investigate  it  if  it  is  disputed.  He  ought  not 
to  allow  it  simply  because  the  creditor  swears  to  it.^  Any 
■creditor  may  serve  a  notice  upon  him  protesting  against 
the  proof  of  any  claims  by  certain  persons,  and  requesting 
to  be  notified  if  such  persons  should  tender  their  claims 
for  proofs  The  bankrupt  may  also  object  to  the  proof  of 
a  claim,  and  may  offer  to  be  sworn  in  regard  to  it.^  In 
order  to  justify  the  postponement  of  the  proof  of  a  claim, 
it  is  not  necessary  that  the  register  shall  be  satisfied,  or 
have  before  him  positive  evidence  that  the  claim  is  invalid 
or  that  the  creditor  has  no  right  to  prove  it.  It  is  suffi- 
cient if  he  has  a  reasonable  substantial  doubt  upon  the 
question,  but  this  doubt  must  result  from  a  judicial  con- 
sideration of  it.  He  therefore  can  not  postpone  a  claim 
upon  a  mere  objection,  but  must  give  the  creditor  an 
opportunity  to  explain  any  suspicion  that  may  be  excited.* 
A  reasonable  doubt  arises  within  the  meaning  of  the 
statute  when  the  claim  is  not  susceptible  of  a  ready  and 
simple  explanation.^  Claims  of  a  questionable  character 
and  in  dispute ;  '*  the  claim  of  a  creditor  who  has  accepted 
a  preference  which  he  does  not  offer  to  surrender;'  a 
claim  which  is  not  stated  in  items  and  does  not  appear 
upon  the  bankrupt's  schedules ;  ^  the  claim  of  a  stock- 

'  In  re  Orne,  IB  E.  57 ;  s.  c.  1  Ben.  361  ;  in  re  Lake  Superior  S.  C,  R.  R., 
&  I.  Co.  7  B.  R.  376 ;  in  re  Herman  et  al.  3  B.  R.  CIS ;  s.  c.  4  Ben.  126  ;  in  re 
Noble,  3  B.  R.  96 ;  s.  c.  3  Ben.  833;  in  re  Bartusch,  9  B.  R.  478. 

"  In  re  J.  O.  Smith,  1  B.  R.  343;  s.  c.  2  Ben.  113. 

'  In  re  Orne,  1  B.  R.  57;  3.  c.  1  Ben.  361. 

■*  In  re  George  Jackson,  14  B.  R.  449 ;  in  re  Northern  Iron  Company,  14 
B.  R.  336. 

'  In  re  Northern  Iron  Company,  14  B.  R.  356. 

» In  re  Jones,  3  B.  R.  59. 

'  In  re  Herman  et  al.  3  B.  R.  618 ;  s.  c.  4  Ben.  126 ;  in  re  Stevens,  4  B.  R. 
.367;  s.  c.  4  Ben..  5 13;  s.  c.  3  L.  T.  B.  131 ;  in  re  Walton  et  al.  1  Deady,  443. 

» In  re  Elijah  Milwain,  13  B.  R.  858. 
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holder  when  the  corporation  ia  bankrupt,  if  it  is  sus- 
picious ;^  and  of  a  creditor  who  has  accepted  a  conveyance 
contrary  to  the  bankrupt  law,  which  he  does  not  abandon,'* 
should  be  postponed.  But  the  claim  of  a  creditor  who 
has  merely  declared  verbally  that  he  was  satisfied  with  a 
conveyance  made  for  the  benefit  of  himself  and  others, 
without  any  knowledge,  at  the  time  of  such  declaration, 
of  any  facts  that  made  the  conveyance  a  fraud  upon 
the  statute,  may  be  allowed  to  be  proved.^  A  claim 
which  has  been  postponed  may  be  proved  after  the  elec- 
tion of  an  assignee,  in  the  same  manner  as  if  it  had  not 
been  previously  tendered  for  proof.*  The  power  to  post- 
pone a  claim  must  always  be  exercised  in  subordination 
to  the  provision  of  the  statute  which  requires  that  any 
issue  of  law  or  fact  raised  and  contested  by  a  party  to  the 
proceedings  before  him,  shall  be  adjourned  into  court  for 
decision."  When  a  creditor  objects  to  the  postponement 
of  a  claim,  he  should  have  the  objection  entered  and  the 
question  certified  before  any  further  action  transpires  be- 
fore the  register.* 

There  are  two  clauses  in  regard  to  the  proof  of  the 
claims  of  parties  who  have  received  a  preference  contrary 
to  the  provisions  of  the  statute.  The  first  is,  that  any 
person  who  has  accepted  any  preference,  having  reasonable 
■cause  to  believe  that  the  same  was  made  or  given  by  the 
debtor  contrary  to  any  provision  of  the  statute,  can  not 
prove  the  debt  or  claim  on  account  of  which  the 
preference  was  made  or  given,  nor  can  he  receive  any 
dividend  therefrom  until  he  has  first  surrendered  to  the 


'  In  re  Lake  Superior  8.  C  ,  R.  E.,  &  I.  Co.  7  B.  R.  376;  in  re  Northern 
Iron  Co.  14  B.  R.  356. 

'  In  re  Chamberlain  et  al,  3  B.  R.  710. 

'  In  re  Chamberlain  et  al.  8  B.  R.  710. 

*  In  re  Herman  et  al.  3  B.  R.  649. 

'  In  re  George  Jackson,  14  B.  R.  449;  in  re  Bogert  et  al.  3  B.  R.  435  ;  s.  c. 
38  How.  Pr.  Ill ;  in  re  Clark  &  Binninger,  6  B.  R.  302. 

'  In  re  George  Jackson,  14  B.  R.  449. 
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assignee  all  property,  money,  "benefit,  or  advantage  re- 
ceived by  him  under  such  preference  (§  5084).  The 
second  is,  that  when  any  person  receiving  a  payment  or 
conveyance  has  reasonable  cause  to  believe  that  the 
debtor  is  insolvent,  and  knows  that  a  fraud  on  the  statute 
is  intended,  he  shall  not,  if  a  creditor,  in  cases  of  actual 
fraud  on  his  part,  be  allowed  to  prove  for  more  than  a 
moiety  of  his  debt,  and  this  limitation  on  the  proof  of 
debts  shall  apply  to  cases  of  voluntary  as  well  as  involun- 
tary bankraptcy.^  As  this  last  act  repeals  all  acts  incon- 
sistent therewith,  this  second  clause  will  prevail  over  the 
first,  so  far  as  there  is  any  conflict  between  them.  Both 
clauses  relate  to  a  penalty  for  a  particular  act,  and  the 
character  of  the  penalty  and  the  circumstances  under 
which  it  may  be  imposed,  must  be  determined  by  the  last 
clause.  .  By  that,  the  penalty  is  limited  to  cases  of  actual 
fraud,  but  as  the  law  now  requires  that  a  creditor  shall 
know  that  a  payment  or  conveyance  is  intended  as  a 
fraud  on  the  statute  in  order  to  render  it  void,  every 
preference  which  is  liable  to  be  set  aside  will  be  a  case 
of  actual  fraud.  The  act  may  therefore  be  construed  to 
mean  that  a  creditor  who  has  received  a  payment  or  con- 
veyance, having  reasonable  cause  to  believe  that  the  debtor 
was  insolvent,  and  knowing  that  a  fraud  on  the  statute 
was  intended,  shall  not  be  allowed  to  prove  for  more  than 
a  moiety  of  his  debt  unless  he  surrenders  sucb  payment  or 
conveyance.^  He  can  not  prove  for  even  a  moiety  of  his 
debt  so  long  as  he  retains  his  preference ;  ^  but  the  intent 
of  the  statute  seems  to  be  that  he  may  surrender  and  prove 

'  Act  of  .22  June,  1874,  §12. 

^  In  re  Pi-inoeton,  1  B.  R.  618;  s.  c.  3  Biss.  116;  s.  c.  1  L.  T.  B.  125;  ia 
re  Colraan,  3  B.  R.  563;  in  re  Walton  et  al.  4  B.  R.  467;  s.  c.  1  Deady,  098; 
s.  c.  1  L.  T.  B.  162:  Richter's  Estate,  4  B.  R.  331 ;  s.  c.  1  Dillon,  544 ;  in  re 
Scott  &  McCartv.  4  B.  R.  414;  in  re  Kipp,  4  B.  R.  593;  s.  c.  1  L.  T.  B.  346; 
a.  c.  4  L.  T.  B.  60;  in  re  Hunt  &  Hornell,  5  B.  R.  433;  Hood  v.  Karper,  5 
B.  R.  358  ;  s.  c.  8  Phila.  160;  s.  c.  3  L.  T.  B,  301 ;  in  re  Reece  &  Brother,  3 
Bond,  359;  in  re  E.  R.  Stephens,  6  B.  R.  533;  s.  c.  3  Biss.  387;  in  re  Walton 
e;  al.  1  Deady,  442 ;  in  re  John  T.  Drummond,  4  Biss.  149. 

=  In  re  Cramer,  13  B.  R.  225. 
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for  the  whole  of  his  debt/  or  await  the  result  of  litigation 
and  prove  for  a  moiety  after  a  recovery  against  him. 
It  also  appears  to  be  the  intent  of  the  statute  that  a  pre- 
ferred creditor  in  all  other  cases  than  those  of  actual  fraud 
may  prove  his  debt  even  after  a  recovery.  It  has,  how- 
ever, been  held  that  a  mere  preference  is  not  an  actual 
fraud.' 

Tbe  next  question  is,  when  is  a  preference  contrary  to 
the  provisions  of  the  statute  ?  There  must  be  a  preference 
in  fact,  an  advantage  over  other  creditors.  When  there  is 
a  preference,  the  conditions  requisite  on  the  part  of  h  e 
creditor  are,  that  he  shall  have  reasonable  cause  to  believe 
that  the  debtor  is  insolvent,  and  know  that  the  payment 
or  transfer  is  made  in  fraud  of  the  provisions  of  the  stat- 
ute. The  requirement  in  regard  to  the  insolvency  of  the 
debtor  is  not  knowledge,  but  a  reasonable  cause.  A 
reasonable  cause  is  such  a  cause  as  would,  under  all  the 
circumstances  of  the  case,  lead  a  man  of  ordinary  intelli- 
gence to  the  required  belief*  Insolvency,  in  its  general 
and  popular  sense,  denotes  the  insufficiency  of  the  entire 
property  and  assets  of  an  individual  to  pay  his  debts,  but 
as  applied  to  traders  and  merchants  it  means  an  inability 
to  pay  debts,  as  they  mature  in  the  ordinary  course  of 
business,  in  that  which  is  a  legal  tender  according  to  law ; 
and  a  fraud  on  the  statute  means  a  conveyance  or  payment 
contrary  to  its  provisions.*  Of  course,  every  man  must  be 
presumed  to  intend  the  necessary  consequences  of  his  own 
acts,  and  when  there  has  been  a  preference  in  fact  given 
by  a  debtor,  at  a  time  when  he  was  actually  insolvent, 
and  did  not  honestly  believe  that  he  could  continue  in 
business,  the  law  conclusively  presumes  that  a  preference  , 
was  intended.  Unless  all  of  these  requirements  of  the  stat- 
ute concur,  the  preference  is  valid.     If,  however,  they  all 

'  In  re  John  Riorden,  14  B.  R.  333  ;  s.  c.  51  How.  371. 
=  In  re  John  Riorden,  14  B.  R.  332 ;  s.  c.  61  How.  271. 
'  Scammon  v.  Cole,  5  B.  R.  257. 
*  Toof  T.  Martin,  6  B.  R.  49  ;  s.  c.  13  Wall.  40. 

7 
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concur,  there  is  still  another  requirement ;  it  must  be  made 
within  the  prescribed  time.     Independently  of  the  statute, 
the  payment  of  an  honest  debt  is  valid;  it  is  invalid  only 
when  it  comes  within  all  the  requirements  of  the  statute.  In 
many  cases,  it  has  simply  been  assumed,  without  comment 
or  discussion,  that  four  months  wfts  the  limit  in  a  case  of 
voluntary  bankruptcy,  and  six  months  was  the  limit  in  a 
case  of  involuntary  bankruptcy,  thus  making  a  distinction 
between  the  two  cases.     The  limitation  of  six   months, 
however,  contained  in  the  twelfth  section  of  the  act  of 
June  22,  1874,  applies  only  to  the  period  within  which 
petitions  may  be  filed  to  have  the  debtor  declared  bank- 
rupt, and  is  almost  in  express  terms  limited  to  that  sub- 
ject  alone.^     There  is  a  provision  that  such  property  or 
money,  so  conveyed  or  transferred  contrary  to  the  act, 
may  be  recovered ;  but  the  mode  and  manner  of  recovery 
are  provided  for  in  the  section  5128.    In  the  latter  section 
the  whole  subject  of  such  recoveries  is  elaborately  pro- 
vided for,  and  its  terms  are  applicable  equally  to  all  cases 
in  bankruptcy,  whether  voluntary  or  involuntary.     It  is 
not  limited  or  restricted,  either  expressly  or  impliedly,  to 
cases  of  voluntary  bankruptcy.     As  these  sections,  in  re- 
lation to  the  subject  of  such  recoveries,  are  in  pai'i  ma- 
teria, they  should  be  construed  together,  and  all  the  con- 
ditions, prohibitions,  and  limitations  contained  in  one  may 
be  applied  to  the  other,  when  not  inconsistent  with  its 
provisions.^     Even  though  the  limitation  of  six  months, 
contained  in  the  latter  section,  were  less  clearly  limited  to 
the  period  within  which  petitions  might  be  filed  against  a 
debtor,  yet  the  two  sections  taken  together  would  show 
,  that  it  had  no  application  to  a  recovery  of  the  property 
or  money.     A  mere  preference,  therefore,  which  has  stood 


'  In  re  Tonkin  &  Trewartha,  4  B.  E.  63 ;  s.  c.  1  L.  T.  B.  333 ;  s.  c.  3  L.  T. 
B.  331 ;  Collins  v.  Gray,  4  B.  R.  631 ;  s.  c.  8  Blatch.  483. 

'  In  re  Tonkin  &  Trewartha,  4  B.  R.  53  ;  s.  o.  1  L.  T.  B.  333  ;  s.  c.  3  L.  T. 
B.  321. 
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for  four  months  in  cases  of  voluntary  bankruptcy,  or  two 
months  in  cases  of  involuntary  bankruptcy,  will  be  valid 
as  against  all  the  world.^ 

If  the  preference  has  stood  for  four  months  or  two 
months,  as  the  case  may  be,  the  creditor  may  prove  his 
debt  without  making  a  surrender  of  his  preference  in  a 
case  either  of  voluntary  or  of  involuntary  bankruptcy. 
If  it  has  not  stood  for.  the  required  time,  and  falls  within 
the  requirements  of  the  statute,  then  he  can  not  in  case  of 
actual  fraud  prove  for  more  than  a  moiety  of  the  claim 
without  surrendering  it.  But  the  term  surrender  implies  . 
some  voluntary  act  on  the  part  of  the  creditor ;  and  when 
the  retui'n  of  the  money  or  property  is  compulsory,  it  is 
not  a  surrender.  Consequently,  there  can  be  no  surrender 
after  a  recovery  in  an  action  brought  by  the  assignee. 
There  may  be  a  surrender  at  any  time  before  judgment.* 
K  the  case  is  tried  before  the  court  without  the  aid  of  a 
jury,  the  creditor  may  surrender  after  the  announcement 
of  the  opinion  of  the  court,  and  before  the  entry  of  the 
judgment,  where  there  is  nothing  more  than  a  constructive 
fraud.*  After  judgment  is  rendered,  there  can  be  no  sur- 
render. A  compliance  with  the  judgment  is  simply  made' 
by  force  of  the  recovery.*  A  creditor  who  is  merely  ap- 
pointed trustee  by  a  voluntary  assignment  of  the  debtor's 
property,  is  not  debarred  from  proving  his  claim.®  The 
creditor  may  make  the  surrender  at  the  first  meeting  of 
creditors  and  prove  his  claim  so  as  to  participate  in  the 

'  Coggeshall  v.  Potter,  4  B.  R.  73;  s.  c.  6  B.  R.  10  ;  8.  c.  1  Holmes,  75;  in 
re  Butler,  4  B.  B.  303 ;  e.  c.  Lowell,  506 ;  Hubbard  v.  Allaire  Works,  4  B.  E. 
623 ;  s.  c.  7  Blatch.  284 ;  Maurer  v.  Frantz,  4  B.  R.  431 ;  s.  c.  8  Phila.  505 ; 
Collins  V.  Gray,  4  B.  R.  631 ;  s.  c.  8  Blatch.  483. 

=  In  re  Kipp,  4  B.  R.  593 ;  s.  o.  1  L.  T.  B.  246 ;  s.  c.  4  L.  T.  B.  60 ;  Hood 
T.  Karper,  5  B.  R.  358 ;  s.  c.  8  Phila.  160 ;  a.  c.  2  L.  T.  B.  301 ;  in  re  E.  R. 
Stephens,  6  B.  R.  533;  s.  c.  3  Biss.  387 ;  in  re  John  Riorden,  14  B.  R.  382; 
s.  c.  51  How.  271. 

=  BurrT.  Hopkins,  12  B.  R.  311;  s.  c.  6  Biss.  345. 

'  In  re  Tonkin  &  Trewartba,  4  B.  R.  52;  s.  c.  1  L.  T.  B.  333;  s.  c.  3  L.  T. 
B.  321 ;  in  re  Cramer,  13  B.  R.  335 ;  in  re  John  F.  Lee,  14  B.  R.  89. 

'  In  re  Joseph  Horton,  5  Ben.  562. 
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election  of  an  assignee.^  The  debt  whicli  can  not  be 
proved  is  only  the  debt  on  account  of  which  the  prefer- 
ence was  received."  If  a  creditor  has  separate  and  discon- 
nected debts,  as  to  which  he  has  received  separate  and  dis- 
tinct preferences,  he  may  surrender  as  to  some,  and  prove 
and  receive  dividends  as  to  them,  without  surrendering  as 
to  the  others.*  But  a  creditor  can  not  accept  a  preference 
generally,  and  then  some  time  after  it  is  taken,  make  an 
application  of  it  to  a  portion  only  of  his  debt.*  A  con- 
tinuous running  account  is  presumptively  but  one  debt  or 
,  claim.^ 

A  creditor  who  has  a  valid  security  holds  a  peculiar 
relation  to  the  estate  in  bankruptcy.  He  is  a  creditor, 
and,  moreover,  has  a  valid  claim  upon  property  in  which 
other  creditors  have,  or  may  have,  an  interest.  Hence  it 
is  not  in  all  cases  optional  with  him  whether  or  not  he 
will  prove  bis  claim.*  The  assignee  may  sell  the  prop- 
erty subject  to  his  lien.  In  that  case  he  may  prove 
his  claim  or  not,  as  he  chooses.  The  assignee,  on  the 
other  hand,  may  deem  it  best  to  sell  the  property  free 
from  incumbrances.  In  that  case  the  creditor  must  prove 
his  debt  before  he  can  draw  his  share  of  the  fund  from 
court.  He  may  also  relinquish  his  security,  and  prove  his 
whole  claim.  In  such  case,  he  must  accompany  his  proof 
with  a  release  or  conveyance  of  the  security  to  the  assignee ; 
and  any  attempt  to  prove  without  doing  tbis  should  be 
disregarded."^  It  has  been  said  that  a  secured  creditor 
can  not  prove  his  claim  before  an  assignee  is  elected,  un- 
less he  abandons  his  security.^     If   by  this  it  is  meant 


>  la  re  W.  A.  Saunders,  13  B.  R.  164. 

'  In  re  Arnold,  2  B.  R.  160 ;  in  re  John  F.  Lee,  14  B.  R. 

=  la  re  D.  &.  Holland,  8  B.  R.  190. 

*  In  re  Kingsbury  et  al.  3  B.  R.  318. 

'  In  re  Richter's  Estate,  4  B.  R.  221 ;  s.  c.  1  Dillon,  544. 

'  Markson  v.  Heany,  4  B.  R.  510 ;  s.  c.  1  Dillon,  497. 

'  In  re  Brand,  3  B.  R.  324 ;  a.  c.  3  L.  T.  B.  66. 

'  In  re  High  et  al.  3  B,  R.  193 ;  s.  c.  1  L.  T.  B.  175. 
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that  lie  can  not  make  a  deposition  to  his  claim,  it  is  not 
in  accordance  with  the  general  practice,  nor  with  what 
appear  to  be  the  views  of  the  justices  of  the  Supreme 
Court;  for  the  prescribed  form^  requires  a  statement  of 
the  property  held  as  security,  and  the  estiniated  value 
thereof  Such,  also,  is  the  requirement  of  the  statute 
(§  5077).  There  is  a  distinction  between  making  the 
proof  and  being  admitted  as  a  creditor.  The  proof  of  a 
claim  by  a  secured  creditor  differs  from  that  of  an  un- 
secured creditor  in  this:  the  latter, at  once  steps  into  the 
column  of  general  creditors  who  are  to  be  paid  out  of  the 
assets  of  the  bankrupt  pro  rata,  according  to  the  amount 
of  their  claims;  while-  the  former  or  secured  creditor, 
halts  for  a  time  to  have  the  value  of  his  security  deter- 
mined in  such  a  manner  as  the  court  may  direct,  and  then 
becomes  a  general  creditor,  or  shares  in  the  bankrupt's 
assets  for  the  balance,  after  deducting  the  value  of  his 
securities.^  The  proving  of  his  debt  is  a  necessary  pre- 
liminary step  to  his  eventually  being  admitted  as  a  cred- 
itor.^ Such  proof  is  commonly  regarded  as  an  election 
to  come  into  the  court  of  bankruptcy,  and  submit  the 
property  and  his  rights  to  its  adjudication.  He  can  not, 
however,  be,  in  strictness,  called  a  creditor  until  an  as- 
signee is  appointed,  the  securities  sold,  and  the  balance 
ascertained. 

A  proof,  according  to  the  prescribed  form,*  may  be 
made  at  any  time  after  the  proceedings  are  commenced, 
even  though  the  value  of  the  security  is  not  determined, 
nor  the  property  sold.^  The  c;reditor  should  be  careful 
to  set  forth  his  securities,  for  it  has  been  held  that  a  proof 
without  reference   to  them,   and   without  apprising  the 

'  Form  No.  21. 

=  In  re  Bridgman,    1  B.  R.  312 ;  s.  c.  2  B.  R.  362. 

'  In  re  Bloss,  4  B.  R.  147;  s.  c.  2  L.  T.  B.  126.  ■*  Form  No.  21. 

"  In  re  Bridgman,  1  B.  R.  312;  s.  c.  2  B.  R.  252;  in  re  Bigelow  et  al.  1 
B.  R.  .632;  s.  c.  3  Ben.  480;  s.  c.  1  L.  T.  B.  95;  in  re  Ruehle,  2  B.  R.  577; 
s.  c.  2  L.  T.  B.  59. 
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court  of  their  existence,  is  a  waiver  and  relinquishment 
of  them  to  the  assignee.^     It  has,  on  the  other  hand,  been 
held  that  such  a  proof,  not  accompanied  by  an  express 
release  or  conveyance  of  the  securities  to  the  assignee,  , 
ought  not  to  be  permitted,  and  should  be  disregarded;^ 
and  such  appears  to  be  the  requirement  of  the  statute 
(§  5075).     A  claim,  however,  of  a  lien  upon  the  entire 
estate,  when  it  only  exists  upon  a  portion  of  it,  does  not 
vitiate  the  lien.^     The  proof  should  contain  a  description 
of  the  property,  and  its  estimated  value.     This  does  not 
mean  the  exact  value,  but  merely  an  estimation  of  such 
value.*    There  should  also  be  a  description  of  the  lien,  its 
character,  the  manner  in  which  it  Was  acquired,  and  all  the 
circumstances  that  are  necessary  to  make  it  a  valid  claim 
against  the  property.     When  there  are  written  evidences 
of  it,  these,  or  duly  certified  copies,  are  generally  attached 
as  exhibits.     It  is  always  prudent   to  make  an  express 
reservation  of  all  rights  under  the  security,  so  that  there 
may  be  no  risk  of  incurring  a  forfeiture.     A  proof  made 
in  this  manner  will  not  invalidate  the  right  of  the  cred- 
itor to  the  securities.      He  does  not  prove  as  against  the 
estate,  nor  offer  to  prove  the  whole  indebtedness  exhibited 
in  his  deposition,  when  against  that  indebtedness  are  set 
out  securities  held  therefor,  the  value  of  which,  when  as- 
certained, the  court  is  asked  to  deduct  from  the  indebted- 
ness, in  order  to  arrive  at  the  balance ;    for  which  balance 
alone  he  seeks  to  be  admitted  to  share  in  the  distribution 
of  the  assets.^ 

1  Stewart  v.  Isidor  et  al.  1  B.  R.  485 ;  s.  c.  5  Abb.  Pr.  (N.  S.)  08 ;  in  re 
Bloss,  4  B.  R.  147 ;  s.  c.  2  L.  T.  B.  126 ;  in  re  StanseU,  6  B.  E.  183  ;  in  re 
Granger  &  Sabin,  8  B.  B.  30;  in  re  Jaycox  &  Green,  8  B.  R.  341 ;  Hoadley 
T.  Cawood,  40  Ind.  239 ;  Briggs  v.  Stephens,  7  Law  Rep.  381. 

'  In  re  Brand,  3  B.  R.  324 ;  s.  c.  2  L.  T.  B.  66 ;  Hatch  v.  Seelv,  18  B.  R. 
380 ;  s.  c.  87  Iowa,  493. 

"  McKinsey  et  al.  v.  Harding,  4  B.  R.  39. 

« In  re  Bigelow  et  al.  1  B.  R.  632 ;  s.  c.  3  Ben.  480 ;  s.  c.  1  L.  T.  B.  95. 

^Inre  Bigelow  et  al.  1  B.  R.  633 ;  s.  c.  3  Ben.  480;  s.  c.  1  L.  T.  B.  95; 
in  re  Snedaker,  3  B.  R.  639 ;  King  v.  Bowman,  34  La.  An.  506. 
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The  proof  should  be  entitled  properly  in  the  court 
and  in  the  cause  in  which  it  is  to  be  used/  and  should 
show  the  district  in  which  it  is  taken,  and  the  name 
and  official  title  of  the  offic^'  taking  it.  When  the 
creditor  consists  of  a  firm,  it  must  state  the  names  of  all 
the  partners.  It  must  be  signed  by  the  affiant,  and  by 
the  officer  who  takes  it.  The  officer  also  usually  appends 
to  it  a  certificate  that  it  is  satisfactory  to  him,  and  the 
proof  will  not  be  allowed  when  it  is  taken  before  any 
other  officer  than  the  register  who  has  charge  of  the  case 
unless  such  certificate  is  attached.^  It  must  also  have  in- 
dorsed on  it  a  brief  statement  of  its  character.^  An  in- 
dorsement of  the  title  of  the  case  and  the  court  in  which  it 
is  pending  is  also  usually  made.  When  the  proof  is  not 
taken  before  the  register  who .  has  charge  of  the  case,  it 
should  be  transmitted  to  him  (§  5079) ;  and  he  has  the 
power  to  reject  it  if,  on  its  face,  it  does  not  show  a  com- 
pliance with  the  law,  and  return  it  to  the  officer  who  took 
it  for  amendment.*  In  examining  proofs  for  admission^  he 
acts  not  only  as  a  judicial  officer,  who  is  to  decide  all 
questions  according  to  law,  but  as  an  administrative  offi- 
cer, who,  in  the  interest  of  all  the  creditors,  is  to  take  care 
that  a  defective  or  insufficient  proof  is  not  allowed  to  pass 
either  through  partiality  or  inattention.^  He  may  decline 
to  file  it  until  the  fee  for  filing  is  paid.  When  the  proof 
is  sent  by  mail  to  the  register,  and  is  accompanied  by  the 
fee  for  filing  and  a  fee  for  sending  a  notice  to  a  creditor, 
the  register  must  acknowledge  the  receipt  of  it,  and  state 
the  amount  at  which  he  has  entered  it,  and  if  it  shall  be 
insufficient  or  unsatisfactory  to  him  he  must  state  the 
reason.* 

In  order  to  become  recognized  as  a  creditor,  it  is  not 

•  Rule  XXXIV.    In  re  Piua  Walther,  14  B.  R.  373. 

'  In  re  Belden  &  Hooker,  4  B.  R.  194. 

"  Rule  I.  ■>  In  re  Loder,  3  B.  R.  515. 

'  In  re  Port  Huron  Dry  Dock  Co.  14  B.  R.  353.  "  Rule  XXXIV. 
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sufficient  to  make  the  proof  alone.  The  claimant  must 
put  it  on  file  in  the  proceedings.  If  he  retains  the  proof 
in  his  own  hands,  he  cannot  be  considered  a  creditor  who 
has  proved  his  debt  withie  the  technical  meaning  of  the 
bankrupt  law.^ .  After  it  has  been  placed  upon  file,  it  may- 
be found  to  be  defective,  either  through  the  omission  of 
some  merely  formal  statement,  or  of  some  material  matter, 
by  inadvertence  or  mistake.  In  all  such  cases,  it  should 
be  amended.  If  the  register  discovers  the  defect,  he  may 
require  an  amendment,  subject,  however,  to  a  revision  by 
the  court.*  "When  the  creditor  discovers  the  defect,  he 
may  apply  for  leave  to  amend,  which  ought  generally  to 
be  granted.^  This  power  to  amend  extends  to  all  matters 
ooi^tained  in  the  proof  The  amount  of  the  debt  may  be 
enlarged  or  diminished,  as  the  circumstances  may  require.^ 
Formal  defects  may  be  supplied.^  A  proof  may  be  changed 
in  form  from  unsecured  to  secured.*  Amendments  may 
be  made  as  long"  as  the  right  to  prove  continues.''  Par- 
ticipation in  the  election  of  an  assignee  will  not  preclude  a 
creditor  from  amending  his  proof  from  unsecured  to 
secured,  when  there  is  no  evidence  that  he  gained  any  ad- 
vantage thereby,  or  that  other  creditors  have  been  in  any 
wise  prejudiced  in  consequence  of  it,  or  that  he  was  in- 
fluenced by  any  fraudulent  intent.®  When  the  amend- 
ments are  merely  formal,  or  relate  simply  to  additional 
statements,  they  may  be  made  in  the  original  proof,  but 
in  such  case  the  proof  must  be  sworn  to  again  after  such 

'  In  re  Sheppard,  1  B.  R,  439 ;  s.  c.  1  L.  T.  B.  49. 

'  In  re  Elder,  3  B.  R.  670 ;  s.  c.  1  Saw.  73 ;  s.  c.  1  L.  T.  B.  198 ;  s.  c.  8  L. 
T.  B,  UO. 

=  In  re  Loweree,  1  B.  R.  74 ;  s.  c.  1  Beu.  406. 

*  In  re  Montgomery,  3  B.  R.  429. 

"  In  re  Loder,  3  B.  R.  655  ;  s.  o.  4  Ben.  125. 

'  In  re  Brand,  8  B.  R.  334  ;  s.  c.  3  L.  T.  B.  66  ;  in  re  Clark  <&  Binninger, 
5  B.  R.  255 ;  in  re  Hope  Mining  Co.  1  Saw.  710  ;  in  re  Harwood,  Crabbe,  496; 
in  re  Lapsley,  1  Penn.  L.  J.  245. 

'  In  re  Myrick,  3  B.  R.  154  ;  in  re  Montgomery,  3  B.  R.  439. 

'  In  re  William  McConnell,  9  B.  R.  887 :  King  v.  Bowman,  24  La.  An. 
506. 
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• 

alteration.^  It  has  been  held  that  when  a  new  and  differ- 
ent demand  has  been  discovered,  the  proper  mode  is  to 
make  a  separate  and  independent  proof.**  It  would  seem 
to  be  the  better  practice,  in  all  cases  where  the  amount  of 
the  claim  is  to  be  augmented  or  diminished,  to  require  a 
separate  proof,  and  let  such  new  proof  refer  to  the  old 
one,  and  be  made  as  an  amendment  of  it.  The  ordinary 
course  is  to  prove  all  the  debt  in  the  first  instance ; 
and  a  new  claim  excites  suspicion.  For  this  reason  the 
two  matters  should  be  kept  distinct.  A  party  who  has 
willfully  and  fraudulently  made  misstatements  in  his 
proof  can  not  amend  it,  but  must  abide  the  consequences 
of  his  fraud.* 

There  are  several  decisions  to  the  effect  that  a  party 
can  not  take  his  proof  from  the  file.*  But  where  the 
proof  has  been  made  under  a  mistake  of  fact  or  even 
of  law,  it  may  be  withdrawn  almost  as  a  matter  of  course, 
if  neither  the  bankrupt  nor  other  creditors  who  have 
proved  will  be  injured.  Even  where  the  rights  of  others 
will  be  affected,  if  the  only  effect  is  to  restore  all  parties 
to  the  position  they  were  in  before  the  debt  was  proved, 
the  proof  may  be  withdrawn,  if  there  has  been  a  mistake, 
and  no  want  of  diligence.  The  allowance  of  a  withdrawal 
is,  however,  a  matter  of  discretion.  A  creditor  can  not 
demand  it  as  a  matter  of  right,®  nor  will  it  be  allowed  for 
the  purpose  of  continuing  an  arrest  which  was  made  be- 
fore the  commencement  of  the  proceedings  in  bankruptcy.^ 
A  creditor  who  has  inadvertently  used  the  wrong  form 
may  withdraw  it.''  A  proof  may  also  be  withdrawn  for 
the  purpose  of  proceeding  against  a  dormant  partner  of 

'  lu  re  Piua  Walther,  14  B.  R.  373. 

'  In  re  Montgomery,  3  B.  R.  374;  s.  c.^  L.  T.  B.  40. 

'  In  re  Elder,  3  B.  R.  670;  s.  c.  1  Saw.  73;  s.  c.  1  L.  T.  B.  198 ;  s.  c.  3  L. 
T.  B.  140. 

*  In  re  Loweree,  1  B.  R.  74 ;  s.  c.  1  Ben.  406  ;  in  re  Mcintosh,  3  B.  R,  506  ; 
in  re  Emison,  3  B.  R.  595. 

'  In  re  Abraham  Halle,  7  Ben.  183.  "  In  re  Wiener,  14  B.  R.  318. 

'  In  re  Brand,  3  B.  R.  334;  s.  o.  3  L.  T.  B.  66  ;  in  re  Clark  &  Binninger,  5 
B.  R.  255  ;  Morse  v.  Lowell,  48  Mass.  153. 
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the  bankrupt.*  An  order  allowing  the  withdrawal  of  A 
proof  may  be  passed  by  the  register,  if  after  due  notice 
no  opposition  is  made,  otherwise  by  the  court.^ 

The  formal  proof  of  the  debt  merely  makes  out  a 
prima  facie  case.  It  is  always  a  question  of  fact  whether 
the  debt  has  been  paid  in  whole  or  in  part,  or  whether  it 
is  provable,  and  a  question  as  to  which  pertinent  evidence 
is  always  admissible.^  The  court  has,  at  all  times,  full 
control  of  all  proofs,  and  the  right  to  entertain  objections 
to  the  validity  of  the  debts,  or  the  proofs  thereof*  It 
may,  on  the  application  of  the  assignee,  or  of  any  creditor, 
or  of  the  bankrupt,  or  without  any  application,  examine 
upon  oath  the  bankrupt,  or  any  person  tendering  or  who 
has  made  proof  of  claims,  and  may  summon  any  person 
capable  of  giving  evidence  concerning  such  proof,  or  con- 
cerning the  debt  sought  to  be  proved,  and  must  reject 
all  claims  not  duly  proved,  or  where  the  proof  shows 
the  claim  to  be  founded  in  fraud,  illegality  or  mistake 
(§  5086).  After  a  claim  has  been  once  formally  allowed 
by  the  register,  this  is  the  only  means  hj  which  its  valid- 
ity can  be  contested.  An  assignee  has  no  power  to  reject 
it,  or  entertain  objections  to  its  validity.  The  proper  mode 
to  set  aside  a  proof  is  to  make  an  application  to  the  court 
or  the  register  for  that  purpose.  This  application  may  be 
made  not  only  by  the  assignee  or  the  bankrupt,  but  also 
by  any  creditor  who  has  proved,  or  tendered  proof  of,  his 
debt.®  The  application  should  be  by  a  petition,  properly 
entitled  in  the  cause,  setting  forth  the  grounds  upon  which 
the  validity  of  the  debt  is  contested.®  Such  summary  peti- 
tions are  generally  verified  by  the  oath  of  the  petitioner. 

'  In  re  E.  Hubbard,  1  B.  R.  679^  s.  c.  Lowell,  190. 
=  In  re  E.  Hubbard,  1  B.  R.  679 ;  s.  c.  Lowell,  190. 

=  In  re  Colman,  3  B.  R.  563  ;  in  re  Fortune,  3  B.  R.  313;  s.  c.  Lowell,  384. 
*  In  re  Patterson,  1  B.  R.  100 ;  s.  c.  1  Ben.  448  ;  in  re  Jones,  3  B.   R.  59 ; 
ir)  re  S.  Paddock,  6  B.  R.  132;  s.  c.  3  L.  T.  B.  314. 
"  In  re  Ray,  1  B.  R.  303  ;  s.  c.  3  Ben.  53. 
'  In  re  Walton  et  al.  1  Deady,  443. 
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The  application  may  be  made  to  the  register  ^  to  whom  the 
cause  is  referred.  The  register  thereupon  passes,  an  order 
fixing  a  time  for  hearing  the  petition,  of  which  due  notice 
must  be  given,  by  mail,  addressed  to  the  creditor.  At  the 
time  appointed  he  must  take  the  examination  of  the  cred- 
itor, and  of  any  witnesses  that  may  be  called  by  either 
party .^  If  the  creditor  is  unable  to  attend  in  pursuance  of 
the  notice,  he  should  take  steps  to  procure  a  postponement 
until 'he  can  attend.  But  if  he  fails  to  appear  and  submit 
to  an  examination,  the  claim  may  be  expunged  or  dimin- 
ished by  default.^  If  the  creditor  appears,  he  need  only 
oifer  himself  for  cross-examination  and  the  assignee  or 
other  adverse  party,  if  he  wishes  to  contest  the  proof,  must 
offer  such  opposing  evidence  as  he  may  have.*  K  it  appears 
from  the  examination  that  the  claim  ought  to  be  expunged 
or  diminished,  the  register,  if  no  objection  is  made,  may 
order  accordingly.  If  objection  is  made,  the  register  must 
require  the  parties  then,  or  within  a  time  to  be  fixed  for 
that  purpose,  to  form  an  issue  to  be  certified  into  court 
for  determination.  He  has  no  authority  to  require  the 
parties  to  form  an  issue,  if  either  of  them  objects,  until  it 
appears  to  him  that  the  claim  ought  to  be  expunged  or 
diminished  and  an  objection  is  made  to  his  making  an 
order  to  that  effect.^  If  a  party  has  obtained  an  order  for 
forming  an  issue,  he  can  not  have  it  revoked  if  the  other 
party  did  not  object  to  the  order  but  objects  to  the  revo- 
cation." If  the  petitioner  is  in  default  in  making  up  the 
issue,  the  petition  must  be  dismissed.  If  the  creditor 
whose  claim  is  re-examined  is  in  default  in  making  up  the 
issue,  the  claim  may  be  diminished  or  expunged  by  the 
register.     All  orders  thus  made  by  the  register  may  be 

'  Rule  XXXIV.    Vide  Comstock  v.  Wheeler,  3  B.  R.  561 ;  s.  c.  3  Ben. 
336. 

"  Rule  XXXIV.  '  In  re  Ira  0.  Lount,  11  B.  R.  315. 

"  In  re  William  L.  Robinson,  14  B.  R.  130. 
'  In  re  James  S.  Asplnwall,  7  Ben.  ]  54. 
°  In  re  James  B.  Aspinwall,  7  Ben.  154. 
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reviewed  by  the  court  on  special  petition,  and  upon  show- 
ing satisfactory  cause  for  such  review.^ 

The  application  may  also  be  made  to  the  court.  When 
the  petition  is  filed,  the  court  usually  passes  an  order  to 
show  cause,  and  directs  that  a  copy  of  the  order  and  of 
the  petition  be  served  upon  the  creditor.  The  creditor 
may  also  be  required  to  attend  personally  for  examination. 
The  application  may  be  made  either  for  striking  out  the 
proof,  or  an  examination,  or  both.  It  is  .  immaterial 
whether  the  creditor  resides  in  the  district  or  not.  A 
creditor  who  has  proved  his  debt  becomes  subject  to  the 
jurisdiction  of  the  court,  without  regard  to  his  place  of 
residence,  and  is  bound  to  obey  all  orders  of  the  court 
touching  his  alleged  debt.  In  case  of  his  disobedience  of 
its  orders,  the  court  can  deprive  him  of  all  the  benefits  of 
the  statute,  and  can  reject  and  expunge  his  proof.^  If  the 
creditor  has  appeared  by  attorney,  the  order  may  be  served 
upon  the  attorney;  otherwise, it  must  be  served  upon  him. 
personally.®  The  response  to  the  petition  is  usually  made 
by  an  answer. 

The  testimony  may  be  taken  before  the  court  or  a  reg- 
ister viva  voce,  or  in  writing  before  a  commissioner,  or  by 
afl&davit  or  on  commission  (§  5003).  The  creditor  is  not 
entitled-to  witness'  fees  for  attendance.*  In  case  it  is  made 
to  appear  that  any  creditor  whose  debt  is  contested  can 
not  personally  attend  to  be  examined  in  the  district  where 
the  proceedings  are  pending,  without  hardship  to  him, 
owing  to  the  distance  of  his  residence,  or  other  similar 
reasons,  the  court  will  provide,  by  order,  for  the  taking  of 
his  examination  before  a  register  of  the  district  in  which 
he  resides.^  The  claim  of  the  petitioning  creditor  is  open 
to  contention.  The  mere  fact  that  he  is  a  petitioner  is  not 
conclusive  upon  other  creditors  that  he  is  to  be  allowed  in 


'  Rule  XXXIV.  =  In  re  Kyler,  3  Ben.  414.  »  Rule  III. 

'  In  re  8.  Paddock,  6  B.  R.  133;  s.  o.  3  L.  T.  B.  314. 

'  In  re  Kyler,  2  Ben.  414;  in  re  Ira  C.  Lount,  11  B.  R.  315. 
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the  distribution  of  tlie  estate  just  what  lie  claims  in  his 
petition.^ 

In  a  proper  case,  a  claim  may  be  allowed  in  part,'*  or 
allowed  or  disallowed  as  a  whole  ;  ^  but  when  a  creditor, 
by  a  combination  with  the  bankrupt,  and  in  view  of  the 
commencement  of  proceedings  in  bankruptcy,  has  fraudu- 
lently enlarged  his  claims,  both  the  real  and  fictitious 
claims  will  be  disallowed.  Fraud  corrupts  and  destroys 
the  whole  debt.*  Claims  which  have  been  purchased 
with  the  funds  of  the  bankrupt  will  be  stricken  out.^  A 
friend  of  the  bankrupt,  however,  may  honestly  and  in 
good  faith  undertake  to  buy  up  all  the  claims,  with  the 
intention  of  stopping  the  proceeding,  and,  if  he  fails  in 
the  attempt,  may  prove  the  debts  which  he  has  so  pur- 
chased and  had  assigned  to  him.*  A  claim  which  has  its 
origin  in  a  transaction  entered  into  by  the  claimant  with 
the  bankrupt  for  the  purpose  of  delaying,  hindering,  or 
defrauding  the  creditors  of  the  latter,  is  not  provable.'' 
But  a  claim  which  is  valid  independently  of  a  fraudulent 
transfer  is  not  merged  thereby.  When  the  transfer  is  set 
aside,  the  claim  is  revived  and  may  be  proved.^  A  secured 
creditor  whose  proof  is  stricken  out  on  account  of  usury, 
will  not  be  compelled  to  surrender  his  security.^  The 
court  will  also  make  an  examination  of  the  creditor  with- 
out any  application  therefor,  and,  when  it  sees,  from  the 
testimony  before  it,  that  certain  claims  are  improperly 
proved,  it  will  reject  them.^"    If  defects  in  the  deposition 

'  In  re  Cornwall,  6  B.  E.  305 ;  s.  c.  9  Blatch.  114. 

"  Form  No.  66.  =  Form  No.  67. 

*  In  re  Elder,  3  B.  E.  670 ;  s.  c.  1  Saw.  73 ;  s.  c.  1  L.  T.  B.  198 ;  ^.  c.  3  L. 
T.  B.  140;  Marrett  v.  Atterbury,  11  B.  E.  335  j  s.  c.  3  Dillon,  444. 

'  In  re  Lathrop  et  al.  3  B.  E.  413;  s.  c.  5  B.  E.  43;  s.  c.  3  Ben.  490. 

"  In  re  Pease  et  al.  6  B.  E.  173 ;  in  re  Strachan,  3  Biss.  1 81. 

'  In  re  E.  E.  Stephens,  6  B.  E.  533 ;  s.  c.  3  Biss.  387. 

'  In  re  E.  E.  Stephens,  6  B.  E.  533;  s.  c.  3  Biss.  387 ;  Kappner  v.  St.  Louis 
&  St.  J.  E.  E.  Co.  3  Dillon,  338. 

'  Dallas  V.  Flues  &  Co.  8  Phila.  150. 

'°  In  re  Lathrop  et  al.  3  B.  B.  413  ;  s.  c.  3  Ben.  490. 


110  PROOF  OP  DEBTS. 

have  justified  the  application,  cost's  can  be  imposed  upon 
the  party  in  default.^ 

If  the  assignee  or  the  creditor  is  dissatisfied  with  the 
decision  of  the  district  court,  he  should  take  the  proper 
steps  to  have  it  revised.  Any  supposed  creditor  whose 
claim  is  wholly  or  in  part  rejected,  or  an  assignee  who  is 
dissatisfied  with  the  allowance  of  a  claim,  may  appeal  from 
the  decision  of  the  district  court  to  the  circuit  court  for 
the  same  district  (§  4980) ;  but  no  appeal  can  be  allowed 
in  any  case  from  the  district  to  the  circuit  court,  unless  it 
is  claimed,  and  notice '''  given  thereof  to  tlie  clerk  of  the 
district  court,  to>  be  entered  with  the  record  of  the  pro- 
ceedings, and  also  to  the  assignee  or  creditor,  as  the  case 
may  be,  within  ten  days  after  the  entry  of  the  decision 
appealed  from.  No  appeal  can  be  allowed  unless  the 
appellant,  at  the  time  of  claiming  the  same,  gives  bond 
in  the  manner  required  by  law  in  cases  of  such  appeals 
(§  4981).  The  right  of  appeal  can  neither  be  enlarged 
nor  restricted  by  the  district  or  the  circuit  court.  The 
regulation  of  appeals  is  a  regulation  of  jurisdiction.  The 
circuit  court  has  no  jurisdiction  of  anj^ appeal,  in  any  case 
under  the  bankrupt  law,  from  the  district  court,  unless  it 
is  claimed,  and  bond  is  filed  at  the  time  it  is  claimed,  and 
notice  of  it  given  within  ten  days  after  the  entry  of  the 
decision  appealed  from.^  When  an  appeal  is  not  properly 
taken,  it  may  be  dismissed  upon  motion.*  "When  an  in- 
vestigation has  been  had,  and  a  decision  as  to  the  validity 
of  a  claim  has  been  made  by  the  district  court,  an  object- 
ing creditor  can  not  take  an  appeal,  but  may  file  a  peti- 
tion for  review  in  the  circuit  court.'' 

'  In  re  Elder,  3  B.  R.  670;  s.  c.  1  Saw.  73;  s.  c.  1  L.  T.  B.  198;  s.  c.  3  L. 
T.  B.  140. 

"^  Form  No.  68. 

'  In  re  Alexander,  3  B.  R.  29 ;  s.  c.  2  L.  T.  B.  81 ;  s.  c.  Chase,  395. 

*  In  re  Kyler,  3  B.  R.  46 ;  s.  c.  6  Blatch.  514 ;  in  re  Coleman,  3  B.  R.  671 ; 
s.  c.  7  Blatch.  192  ;  in  re  Place  et  al.  4  B.  R.  541 ;  g.  c.  8  Blatch.  303  ;  in  re 
Place  &  Sparkman,  9  Blatch.  369. 

"  In  re  Adolph  Joseph,  3  Woods,  390  ;  contra,  in  re  Troy  Woolen  Co.  9 
B.  R.  339  ;  B.  c.  9  Blatch.  191. 
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The  appeal  must  be  entered  at  the  term  of  the  circuit 
which  shall  be  first  held  within  and  for  the  district  next 
after  the  expiration  of  ten  days  from  the  time  of  claiming 
the  same  (§  4982).     When  a  supposed  creditor  takes  an 
appeal  to  the  circuit  court  from  the  decision  of  the  district 
court,  rejecting  his  claim  in  whole  or  in  part,  he  must, 
upon  entering  his  appeal  in  the  circuit  court,  file  in  the 
clerk's  office  thereof  a  statement  in  writing  of  his  claim, 
setting  forth  the  same  substantially  as  in  a  declaration  for 
the  same  cause  of  action  at  law,  and  the  assignee  must 
plead  or  answer  thereto  in  like  manner,  and  like  proceed- 
ings are  had  in  the  pleadings,  trial,  and  determination  of 
the  cause,  as  in  an  action  at  law  commenced  and  prose- 
cuted, in  the  usual  manner,  in  the  courts  of  the  United 
States,  except  that  no  execution  can  be  awarded  against 
the  assignee  for  the  amount  of  a  debt  found  due  to  the 
creditor.     The  final  judgment  of  the  court  is  conclusive, 
and  t:he  list  of  debts  must,  if  necessary,  be  altered  to  con- 
form thereto.     The  party  prevailing  in  the  suit  is  entitled 
to  costs  against  the  adverse  party,  to  be  taxed  and  recov- 
ered as  in  suits  at  law  ;  if  recovered  against  the  assignee, 
they  must  be  allowed  out  of  the  estate  (§  4984).    This  ap- 
peal must  be  filed  in  the  clerk's  office  of  the  circuit  court 
within  ten  days  after  it  is  taken,  and  the  assignee  must 
plead  or  answer  by  a  defense,  in  writing,  within  ten  days 
after  the  statement  is  filed.     Every  issue  thereon  must  be 
made  up  in  the  court,  and  the  cause  placed  upon  the 
docket  thereof,  and  must  be  heard  and  decided  in  the 
same  manner  as  other  actions  at  law.^ 

A  creditor  can  not  demand  payment  of  his  debt  until 
he  makes  and  presents  to  the  assignee  the  proper  proof 
thereof  This  provision  is  analogous  in  purpose  and  pro- 
ceeding to  the  probate  of  debts  against  the  estate  of  a 
decedent  before  being  presented  to  or  allowed  by  the  ad- 

'  Rule  XXIV. 
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ministrator.  When  this  is  done,  parties  interested  may 
object  to  the  claim ;  and  the  court— the  district  judge, 
without  a  jury,  in  a  summary  manner — may  reject  the 
claim  as  not  been  duly  proved,  or  as  being  founded  in 
fraud,  illegality,  or  mistake.  Then,  and  not  before,  the 
supposed  creditor  may  bring  action  in  the  circuit  court 
against  the  assignee,  and  have  his  right  to  payment  regu- 
larly tried.  But  this  action  can  only  be  maintained  by 
the  creditor's  first  taking  an  appeal  from  the  order  reject- 
ing his  claim.  This  appeal  must  be  taken  within  a  limited 
time,  in  a  particular  manner,  and  to  a  particular  court. 
The  right  to  sue  the  assignee  is  postponed  and  limited  to 
the  happening  and  performance  of  these  precedent  circum- 
stances and  conditions.^  The  right  of  appeal,  however,  is 
not  limited  to  those  cases  where  a  proof  is  rejected,  or 
where  summary  proceedings  are  instituted  for  the  purpose 
of  setting  it  aside.  When  the  validity  of  a  claim,  or  the 
right  of  a  creditor  to  prove  it,  is  doubted,  the  proof  of  the 
claim  not  only  may,  but  should  be  postponed  until  an  as- 
signee is  chosen.  Then  the  proper  proceedings  may  be 
had  in  regard  to  it,  and  an  appeal  can  then  be  taken  in 
the  prescribed  manner;  while,  if  it  is  summarily  rejected 
before  an  assignee  is  chosen,  there  will  be.no  person  to  be 
a  defendant  in  the  proceedings  in  the  circuit  court.  If  the 
appellant,  in  writing,  waives  his  appeal  before  a  decision, 
proceedings  may  be  had  in  the  district  court  the  same  as  if 
no  appeal  had  been  taken  (§  4983). 

No  creditor  proving  his  debt  or  claim  will  be  allowed 
to  maintain  any  suit  at  law  or  in  equity  therefor  against 
the  bankrupt,  but  is  deemed  to  have  waived  all  right  of 
action  and  suit  against  the  bankrupt ;  and  all  proceedings 
already  commenced,  or  unsatisfied  judgments  already  ob- 
tained thereon,  are  discharged  and  surrendered  thereby 
(§  5105).     But  a  creditor  proving  his  debt  or  claim  is  not 

'  Catlin  V.  Foster,  3  B.  R.  540;  s.  c.  1  Saw.  37 ;  s.  c.  1  L.  T.  B.  192. 


PROOF  OP  DEBTS.  113 

held  to  have  waived  his  rigiit  of  action  or  suit  against 
the  bankrupt  where  a  discharge  is  refused  or  the  proceed- 
ings are  determined  without  a  discharge.^  This  provision, 
however,  does  not  apply  to  any  debt  which  is  not  dis- 
-chargeable  under  the  statute.^  The  debts  that  are  not 
discharged  are  debts  created  by  the  fraud  or  em- 
bezzlement of  the  bankrupt,  or  by  his  defalcation  as 
a  public  officer,  or  while  acting  in  a  fiduciary  capacity 
(§  5117);  and  the  term  fiduciary  capacity  embraces 
any  fiduciary  relation,^  and  extends  to  a  claim  arising 
from  the  sale  of  goods  consigned  to  the  bankrupt  to  be 
sold  on  commission.*  As  no  discharge  can  be  granted  to 
a  corporation,  the. proof,  of  a  debt  against  it  will  not 
debar  the  creditor  from  instituting  a  suit  against  it;* 
or  against  a  stockholder,  to  enforce  his  contingent 
liability.* 

Although  the  general  language  of  this  provision,  taken 
by  itself,  would  call  for  an  absolute  surrender  forever,  yet 
the  other  provisions  of  the  statute  show  that  this  general 
language  is  to  be  considered  as  used  in  reference  to  the 
subject-matter  of  this  legislation  only,  and  as  only  calling 
for  such  surrender  as  is  requisite  to  carry  out  the  objects 
and  ends  contemplated  by  the  statute.  The  bare  fact  of 
a  creditor's  proving  his  claim  does  not  extinguish  his  right 
of  action  for  the  recovery  and  collection  of  his  claim, 
but  merely  operates  as  a  waiver  of  his  right  to  institute 
any  suit  or  proceedings  at  law  or  in  equity  which  are  in 

'  Act  of  June  32,  1874,  §  7. 

'  In  re  W.  E.  Robinson,  3  B.  R.  343 ;  s.  c.  6  Blatch.  253 ;  s.  c.  36  How. 
Pr.  176;  s.  c,  2  L.  T.  B.  18. 

'  In  re  Seymour,  1  B.  R.  39;  s.  c.  1  Ben.  348. 

'  In  re  J.  H.  Kimball,  2  B  R.  204,  354;  s.  c.  3  Ben.  554;  s.  c.  6  Blatch. 
■203;  Whitaker  v.  Chapman,  3  Lans.  155;  s.  c.  1  L.  'V.  B,  249;  s.  c.  4  L.  T. 
B.  93;  Lemcke  v.  Booth,  5  B.  R.  351;  s.  c.  47  Mo.  885. 

'  Ansonia  Brass  I'o.  v.  New  Lamp  Chimney  Co.  10  B.  R.  355;  s.  c.  53  E. 
y.  123;  s.  0.  64  Barb.  435  ;  s.  c.  13  B.  R.  385 ;  s.  c.  91  U.  8.  656  ;  Allen  y. 
Soldiers'  Disp.itch  Co.  4  B.  R..537  ;  s.  c.  3  L.  T.  B.  158. 

°  Shellington  v.  Howland,  53  N.  t.,  371 ;  Allen  v.  Ward,  36  N.  Y.  Sup. 
296. 
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any  way  iuconsistent  with  his  election  to  obtain  satisfac- 
tion  of  his  debt  under  the  bankruptcy  proceedings.  This  is 
the  reasonable  construction  of  the  clause,  and  the  only  one 
by  which  the  evident  intent  of  Congress,  as  gathered  from 
a  view  of  the  whole  statute,  can  be  carried  out ;  since  by 
it,  while  a  proving  creditor  is  prevented,  whether  a  dis- 
charge is  granted  or  refused,  from  subjecting  the  already 
acquired  property  of  the  bankrupt  to  the  satisfaction  of 
his  debt,  otherwise  than  through  the  bankruptcy  proceed- 
ings, yet  in  the  event  of  his  successfully  opposing  thfr 
bankrupt's  discharge,  he  remains  at  liberty  to  enforce  the 
collection  of  his  claim  out  of  after-acquired  property  by 
suit  or  action  in  equity  or  at  law.  Thus  it  becomes  ma- 
terial to  the  bankrupt  to  obtain  'his  discharge,  and  a 
motive  is  furnished  the  proving  creditor  to  oppose  the 
discharge ;  for  if  a  valid  discharge  is  granted,  it  will  afford 
a  complete  protection  to  all  after-acquired  property. 

It  is  evident  that  there  are  some  suits  and  proceedings 
by  a  previous  creditor,  which  by  the  bare  act  of  the  prov- 
ing of  a  debt,  irrespective  of  the  determination  of  the 
question  as  to  whether  the  bankrupt  shall  have  his  dis- 
charge, are  surrendered  and  given  up :  as,  for  instance,, 
those  the  whole  object  and  purpose  of  which  are  to  oper- 
ate on  already 'acquired  property,  and  that  alone  ;  while 
there  are  other  suits  and  proceedings  which  are  not  affected 
by  any  express  provision  of  the  statute  other  than  that 
relating  to  the  effect  of  a  discharge  when  obtained,  except 
that  proceedings  thereon  may  be  temporarily  stayed.  Of 
this  class  of  suits  are  ordinary  actions  at  law  for  the  re- 
covery of  a  contract  debt,  and  judgments  rendered  in  such 
actions.  For  although  the  right  to  enforce  any  lien  ob- 
tained by  reason  of  such  judgments  is  surrendered  and 
given  up  by  the  act  of  proving  the  debt,  yet  such  suits 
and  judgments,  so  far  as  they  may  affect  and  fasten  on 
after-acquired  property  in  case  a  discharge  is  not  granted, 
are   not  surrendered.     The   right   of  action  is  not  extin- 
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guished,  but  the  creditor  is  only  barred  from  instituting 
suits  or  proceedings  inconsistent  with  his  election  to  obtain 
satisfaction  of  his  debts  under  the  bankruptcy  proceedings ; 
and  it  is  not  inconsistent  with  such  election  for  him,  in 
case  a  discharge  is  refused,  to  reach  after-acquired  property 
by  actions  or  suits  at  law  or  in  equity.  The  bare  retention, 
of  a  judgment  recovered  prior  to  the  filing  of  the  petition,. 
and  the  pendency  of  an  action  commenced  prior  to  that 
time,  are  not  inconsistent  with  such  election  until  a  valid 
discharge  has  been  obtained.  They  do  not  in  any  way 
interfere  with  the  bankruptcy  proceedings.  A  surrender 
of  them,  prior  to  such  discharge,  does  not  aid,  or  remove 
any  obstacle  to  the  conduct  and  effect  of  the  bankruptcy 
proceedings  under  the  provisions  of  the  statute.  A  creditor 
may,  therefore,  in  the  event  of  a  valid  discharge  not  being 
granted,  retain  a  judgment  or  an  action  already  commenced,, 
and  thus  save  himself  from  the  trouble  and  expense  of  in- 
stituting a  new  suit,  and  be  enabled,  in  some  cases,  to  avoid 
a  plea  of  the  statute  of  limitations.^ 

At  the  time  of  making  proof  of  his  claims,  the  creditor 
usually  executes  a  letter  of  attorney,  if  he  wishes  to  have 
a  voice  in  the  election  of  an  assignee,  and  can  not  be  per- 
sonally present  at  the  creditors'  meeting.  This  should  be 
according  to  the  prescribed  forms.'*  The  forms,  however, 
are  largely  advisory.  Any  duly  executed  writing,  which 
expresses  the  essential  fact  of  the  appointment  of  the  at- 
torney, and  the  powers  confided  to  him,  must  be  respected 
by  the  judge  or  register.^  It  should  be  properly  entitled 
in  the  cause,  and  addressed  to  the  person  selected  as  agent. 
If  addressed  to  more  than  one,  care  should  be  taken  not  to 
have  it  joint,  for  then  both  agents  must  unite  in  acting 


'  Hoyt  V.  Preel  et  al.  4  B.  R.  131 ;  s.  c.  8  Abb.  Pr.  (N.  S.)  220 ;  s.  c.  2  L. 
T.  B  144;  Smith  v.  Dispatch  Co.  37  N.  J.  60  ;  Hamlin  v.  Hamlin,  3  Jones. 
Eq.  191 ;  Haxtun  v.  Corse,  4  Edw.  Cli.  585 ;  s.  c.  2  Barb.  Ch.  606  ;  contra, 
Bennett  v.  Goldthwaite,  109  Mass.  494  ;  Pray  v.  Torr,  18  N.  H.  188;  Com- 
mercial Bank  v.  Buckner,  20  How.  108. 

=  Forms  Nos.  14,  26.  '  In  re  H.  P.  Barnes,  Lowell,  560. 
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under  it.^  If  it  is  desirable  to  confer  a  power  of  substitu- 
tion, tbe  power  should  be  specially  inserted,  for  without 
it  an  agent  can  not  autho.ize  another  to  act  for  him.^  The 
ordinary  forms  confer  upon  an  agent  no  authority  except 
that  to  vote,  as  a  careful  analysis  of  their  provisions  will 
show,  and  if  other  powers  are  to  be  exercised,  they  must 
be  specially  conferred.^  The  letter  of  attorney  must  -be 
signed  by  the  party  executing  it.  One  partner  may  exe- 
cute it  on  behalf  of  his  firm,*  and  as  a  firm  is  not  an  entity 
known  to  the  law,  he  should  sign  the  names  of  his  copart- 
ners, but  the  signatures  should  show  that  they  were  signed 
by  him.  When  an  agent  executes  it,  he.  must  produce 
legal  evidence  thas  he  is  duly  authorized  to  execute,  it.' 
He  should  sign  the  name  of  his  principal,  and  not  his  own 
name;  but  the  signature  should  be  made  in  such  a  man- 
ner as  to  show  that  he  signed  it.  It  must  be  properly  at- 
tested. It  need  not  be  acknowledged,**  but  generally  is, 
and  a  short  certificate  of  acknowledgment  attached.  The 
execution  may  be  proved  or  acknowledged  before  a  regis- 
ter in  bankruptcy,  a  United  States  circuit  court  commis- 
sioner,^ or  a  notary  public.*  An  acknowledgment  taken 
before  a  clerk  of  a  State  court  is  not  sufficient.'  When 
executed  on  behalf  of  a  copartnership  or  corporation,  the 
person  executing  the  instrument  must  make  oath  that  he 
is  a  member  of  the  firm  or  duly  authorized  officer  of  the 
corporation  on  whose  behalf  he  acts.  When  the  party 
executing  is  not  personally  known  to  the  officer  taking  the 
proof  or  acknowledgment,  his  identity  must  be  established 

'  In  re  Frank,  5  B.  R.  194 ;  s.  c.  5  Ben.  16i ;  s.  c.  3  L.  T.  B.  188. 

°  In  re  Eidom,  3  B.  R.  106. 

*  Creditors  y.  Williams,  4  B.  R.  580;  s.  c.  3  L.  T.  B.  166. 

"  In  re  Barrett,  3  B.  R.  533;  s.  c.  1  L.  T.  B.  141, 

"  In  re  Knoepfel,  1  B.  R.  33;  s.  c.  1  Ben.  330. 

'  In  re  Powell,  3  B.  R.  45;  in  re  II.  F.  Barnes,  Lowell,  560. 

'Rule  XXXIV. 

'  Act  of  Auof.  15,  1876;   in  re  Butterfield  &  Burr,  14  B.  R.  ICS  ;  in  reMc- 
CuflFee.  14  B.  R.  336. 

°  la  re  William  0.  Christley,  10  B.  R.  268;  s.  c.  6  Eiss.  155. 
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by  satisfactory  proof.'  An  agent  should  acknowledge  the 
letter  of  attorney  to  be  the  act  of  his  principal,  and  a  part- 
ner should  acknowledge  it  to  be  the  act  of  his  firm.  The 
certificate  of  acknowledgment  must  be  signed  by  the  officer- 
taking  it. 

The  execution  of  an  assignment  of  a  claim  after  proof 
may  be  proved  or  acknowledged  in  the  same  manner  as  a 
letter  of  attorney.  Upon  the  filing  of  satisfactory  proof  of 
the  assignment  of  a  claim  proved  and  entered  on  the  regis- 
ter's docket,  the  register  must  immediately  give  notice  by 
mail  to  the  original  claimant  of  the  filing  of  such  proof  of 
assignment.  If  no  objection  is  entered  within  ten  days,  he 
must  make  an  order  subrogating  the  assignee  to  the  orig- 
inal claimant.  If  objection  is  made  within  the  time  speci- 
fied, or  within  such  further  time  as  may  be  granted  for 
that  purpose,  the  register  must  certify  the  objection  into 
court  for  determination.^ 

Any  creditor  may  file  with  the  register  a  request  that 
all  notices  to  which  he  may  be  entitled  shall  be  addressed 
to  him  at  any  place,  to  be  designated  by  the  post  office 
box  or  street  number,  as  he  may  appoint,  and  thereafter 
and  until  some  other  designation  is  made  by  such  cred- 
itor, all  notices  must  be  so  addressed ;  and  in  other  cases 
notices  must  be  addressed  as  specified  in  the  proof  of  debt.* 

A  bill  of  exchange,  promissory  note,  or  other  instru- 
ment, used  in  evidence  upon  the  proof  of  a  claim,  and  left 
iit  court,  or  deposited  in  the  clerk's  office,  may  be  deliv- 
ered by  the  register  or  clerk  having  the  custody  thereof, 
to  the  person  who  used  it,  upon  his  filing  a  copy  thereof, 
attested  by  the  clerk  of  the  court,  who  must  indorse  upon 
it  the  name  of  the  party  against  whose  estate  it  has  been 
proved,  and  the  date  and  amount  of  any  dividend  declared 
thereon  (§  5082).     ^o  paper  can  be  taken  from  the  files 

. — ,_— • 

'Rule  XXXrV.  ^  Rule  XXXIV. 

'  Rule  XXXIV. 
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for  any  purpose  except  by  the  order  of  the  court.^  The 
instrument  proven  may  be  withdrawn.^  A  party  apply- 
ing for  leave  to  withdraw  exhibits  filed  with  an  examina- 
tion, must  show  what  interest  he  has  in  them,  and  the 
purpose  for  which  he  desires  to  use  them.*   • 

'  Rule  I. 

'  In  re  Emiaon,  3  B.  R.  595. 

'  In  re  McNair,  3  B.  R.  341. 


CHAPTER  VI. 

FIRST    MEETING   OF   OBEDITOES. 

Upon  the  day  appointed  for  the  first  meeting  of  cred- 
itors, the  marshal  makes  return  of  the  warrant.  This 
return^  is  usually  indorsed  upon' the  warrant,  and  should 
set  forth  the  newspapers  in  which  the  notices  were  pub- 
lished, the  number  of  publications,  the  day  of  the  first 
publication,  and  the  day  on  which  the  notices  were  mailed 
to  the  creditors,  and  be  accompanied  by  a  statement,  duly 
verified,  of  his  expenses.  The  marshal  must  make  his 
return,  under  oath,  of  his  actual  and  necessary  expenses 
in  the  service  of  every  warrant  addressed  to  him,  and  for 
custody  of  property,  publication  of  notices,  and  other 
services,  and  other  actual  and  necessary  expenses  paid  by 
him,  with  vouchers  therefor  whenever  practicable,  and 
also  with  a  statement  that  the  amounts  charged  by  him 
are  just  and  reasonable.*  This  oath  may  be  taken  before 
any  register.  With  the  warrant,  he  also  returns  certifi- 
cates of  the  publications,  and  one  of  the  printed  notices 
prepared  to  be  served  upon  the  creditors.  If  the  notices 
-have  been  mailed  to  creditors  other  than  those  named  in 
the  printed  list,  a  special  return  to  that  effect  should  be 
made.  All  the  notices  that  have  been  returned,  in  pursu- 
ance of  the  direction  indorsed  thereon,  should  be  left  with 
the  register,  for  they  constitute  a  part  of  the  papers  in  the 
case.  If  the  marshal  lives  at  a  distance  from  the  office  of 
the  register,  the  warrant  and  return  are  usually  trans- 
mitted by  mail.  He  may  also  make  the  return  personally.® 
The  return  of  the  service  of  the  order  of  adjudication  in 

'  Form  No.  7.  =  Kule  XII. 

'  In  re  Talbot,  3  B.  R.  280  ;  s.  C.  3  L.  T.  B.  15. 
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involuntary  cases  may  be  naade  wholly  on  the  warrant  or 
separately  on  the  warrant  and  order,  but  the  latter  course 
is  preferable.^ 

The  register  should  examine  the  return,  and  seewhether 
all  the  proceedings  under  the  warrant  have  been  regular. 
The  return  \s.  prima  facie  evidence  of  the  matters  set  forth 
therein,  but  it  is  not  conclusive.  Although  the  return 
states  the  due  giving  of  the  notice,  evidence  may  be  offered 
to  show  that  due  notice  has  not  been  given.  If,  however, 
the  return  shows  that  due  notice  has  been  given,  and  there 
is  no  satisfactory  evidence  to  the  contrary,  the  return  is 
_pmwa/aa«  evidence  of  the  due  giving  of  the  notice,  and 
is  conclusive  until  rebutted.^  K  it  appears,  either  from 
the  return  or  any  other  evidence,  that  due  notice  has  not 
been  given,  then  the  meeting  mnst  be  adjourned,  and  a 
new  notice  given  (§  5033).  The  service  of  the  order  of 
adjudication,  in  cases  of  involuntary  bankruptcy,  is  mainly 
a  right  or  privilege  personal  to  the  bankrupt,  and  any 
delay  in  such  service  should  not  retard  the  general  course 
of  the  proceedings.^  A  return  by  the  marshal  in  an  in- 
voluntary case,  that  he  has  sent  written  or  printed  notices 
to  the  creditors  named  on  the  schedules  therewith  re- 
turned, and  that  the  schedules  are  made  up  on  the  best 
information  that  he  can  obtain,  is  sufficient,  although  it 
does  not  state  the  sources  of  the  information,  or  that  the 
bankrupt  has  furnished  schedules,  or  xefused  to  furnish 
them,  or  that  proceedings  have  been  taken  ineffectually  to 
compel  him  to  furnish  them.*  But  a  return  that  he  sent 
the  notices  to  the  creditors  whose  names  were  on  a  sched- 
ule handed  to  him  by  the  attorney  for  the  petitioning 
creditor,  is  insufficient.^ 


'  In  re  Kennedy  et  al.  7  B.  R.  337. 

'  In  re  W.  D.  Hill,  1  B.  R.  16;  s.  c.  1  Ben.  321 ;  in  re  Pulver,  1  B.  R  46: 
8.  c.  1  Ben.  381. 

^  In  re  Kennedy  et  al.  7  B.  R.  337. 
*  In  re  James  M.  Adams,  5  Ben.  544. 
'  In  re  Josiah  Ferris,  Jr.  6  Ben.  473. 
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When  a  new  notice  is  necessary,  it  need  only  "be  given 
to  remedy  the  defects  or  irregularities  in.  the  first  notice. 
If  the  defect  occurs  in  the  publication,  the  service  on.  the 
creditors  being  regular,  a  new  notice  must  be  published,, 
but  no  new  notices  need  be  served  upon  the  creditors.  If 
the  dei«ct  occurs  in  the  service  of  the  notice  on  the  credit- 
ors, the  publication  being  regular,  a  new  notice  must  be 
served  upon  the  creditors,  but  no  new  notice  need  be  pub- 
lished.^ If  the  defect  occurs  only  in  the  notice  served 
upon  one  creditor,  he  may.  waive  it  by  appearance.^  All 
matters  relating  to  the  service  of  the  warrant  should  be 
examined  carefully ;  for,  if  the  notices  are  defective,  all 
proceedings  founded  thereon  are  irregular,  and  may  be  set 
aside  even  on  the  day  appointed  for  hearing  the  applica- 
tion for  a  discharge.®  The  new  notices  ought  to  state  that 
the  meeting  to  which  the  creditor  is  summoned  is  an  ad- 
journed meeting.  If  the  meeting  is  not  adjourned,  a  hew 
warrant  must  be  issued.* 

Sometimes  an  amendment  is  made  adding  new  names 
of  creditors,  when  it  is  too  late  to  hand  them  to  the  mar- 
shal so  as  to  have  the  notices  served  upon  them.  In  such 
a  case  a  new  warrant  should  be  issued,  to  be  served  on  all 
the  creditors  of  the  bankrupt.  This  warrant  should  briefly 
recite  the  proceedings  that  gave  rise  to  it,  and  embrace 
the  names  contained  in  the  original  warrant  as  well  as 
those  added  by  the  amendment.  If  the  newspaper  notices 
have  been  properly  given  under  the  original  warrant,  they 
need  not  be  repeated.®  Upon  the  return  day  of  the  new 
warrant,  the  creditors  may  elect  an  assignee,  and  take  pro- 
ceedings to  have  any  assignee  that  may  have  been  ap- 
pointed under  the  original  warrant  removed.      When  the 

'  In  re  Develin  et  al.  1  B.  R.  35  ;  s.  c.  1  Ben.  835 ;  s.  c.  1  L.  T.  B.  32 ;  in  re 
Pulver,  1  B.  R.  46  ;  s.  c.  1  Ben.  881. 

^  Anon.  1  B.  R.  las.  =  In  re  Hall,  3  B.  R.  192. 

'  In  re  Schepeler  et  al.  3  B.  R.  170 ;  s.  c.  3  Ben.  346. 

°  In  re  Perry,  1  B.  R.  330  ;  6.  c.  1  L.  T.  B.  4 ;  in  re  Ratclifife,  1  B.  R.  400 ; 
in  re  Morganthal,  1  B.  R.  403. 
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new  names,  however,  are  few  in  number,  it  is  not  necessary 
that  a  new  warrant  shall  be  issued,  but  the  creditors 
whose  names  are  thus  added  should  be  formally  informed 
of  the  existence  and  condition  of  the  proceedings,  and  noti- 
fied to  prove  their  claims,  if  they  so  desire.^ 

If  all  the  proceedings  under  the  warrant  have  been 
regular,  and  no  new  names  are  added  by  an  amendment, 
the  first  meeting  of  creditors  may  be  held.  The  register 
should  attend  at  the  time  and  place  specified  in  the  war- 
rant for  holding  it.  It  would  be  irregular  to  hold  the 
meeting  before  that  time.  If  no  creditor  attends  or  is 
represented,  the  meeting  is  held  as  fuUy  and  effectually  as 
if  creditors  had  appeared  or  been  represented.^  If  cred- 
itors attend,  the  meeting  should  be  organized  at  the  horn- 
designated  in  the  notice,  or  as  soon  thereafter  as  practica- 
ble, and  should  be  kept  open  until  a  choice  of  assignee 
is  nlade,  or  it  is  ascertained  that  no  choice  can  be  made. 
Where  the  creditors  are  so  numerous,  that  it  is  impossible 
to  make  the  proofs  of  all  the  debts  on  the  day  designated 
in  the  warrant,  or  where  the  creditors  are  unable  to  agree 
upon  some  person  as  their  choice  for  assignee,  the  meeting 
may  be  adjourned  from  day  to  day,  so  as  to  furnish  a 
proper  opportunity  to  all  creditors  to  prove  their  debts, 
and  to  come  to  an  agreement  in  regard  to  the  selection  of 
an  assignee  if  possible.  The  several  adjournments  wiU 
■constitute  but  one  meeting,  and  will  affect  the  proceedings 
in  no  other  way  than  would  a  necessary  postponement  of 
business  from  one  to  another  hour  in  the  same  day.  It  is 
still  the  first  meeting  within  the  contemplation  of  the  stat- 
ute, whether  held  on  the  day  designated  in  the  warrant, 
or  on  a  day  to  which  the  meeting  assembled  on  that  day 
has  been  adjourned.^ 


'  In  re  Carson,  5  B.  R.  390 ;  s.  c.  5  Ben.  377  ;  s.  c.  2  L.  T.  B.  194. 
"  In  re  Cogswell,  1  B.  R.  63  ;  g.  c   1  Ben.  388. 

'  In  re  Phelps,  Caldwell  &  Co.  1  B.  R.  535 ;  s.  c.  3  L.  T.  B.  35 :  in  re  C. 
H.  Norton,  6  B.  R.  397. 
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With  the  choice  of  an  assignee  by  the  creditors,  the 
register  has  nothing  to  do  except  to  preside  at  the  meet- 
ing at  which  the  choice  is  made.  He  is  a  part  of  the 
court.  His  duties  are  of  a  judicial  character,  and  his  ac- 
tion should,  under  all  circumstances,  be  free  from  re- 
proach and  above  all  suspicion  of  interest  or  partisanship. 
It  is  especially  incumbent  upon  him  in  no  manner  to  in- 
terfere with  or  influence,  either  directly  or  indirectly,  the 
choice  of  an  assignee  by  creditors.  His  action  should  in 
all  things  be  that  of  strict  impartiality,  not  only  in  fact 
but  in  appearance,  and  he  should  not  present  the  sem- 
blance of  having  any  interest  or  bias  in  favor  of  or  against 
any  particular  person  as  assignee,  any  more  than  of  being 
prejudiced  for  or  against  the  bankrupt,  or  for  or  against 
any  creditor,  in  any  proceeding.  Any  other  course  will 
lead,  if  not  to  abuses,  at  least  to  suspicions  of  them,  and 
will  impair  his  usefulness  and  derange  the  harmonious 
working  of  the  system.  The  policy  of  the  bankrupt  law 
is  to  give  to  the  creditors  of  a  bankrupt,  the  free,  deliber 
ate,  unbiased  choice,  in  the  first  instance,  of  the  person 
who  is  to  take  the  assets  and  manage  them.^ 

No  creditor  can  vote  unless  he  has  proved  his  claim.^ 
Agents  and  attorneys  at  law  can  not  vote  without  pro- 
ducing a  letter  of  attorney.  They  must  be  duly  appointed 
attorneys  in  fact.^  The  letter  of  attorney  produced  by  an 
agent  should  be  received  and  filed.  A  partner  may  cast 
the  whole  vote  of  his  firm,  but  in  estimating  the  number 
of  votes,  the  firm  vote  will  only  count  as  one  vote.*  One 
of  several  joint  creditors  who  are  not  partners,  can  not 
vote  without  the  consent  of  the  others.^  A  creditor  whq 
holds  a  security  which  consists  of  property  of  the  bank- 

^  la  re  J.  O.  Smith,  1  B.  E.  243;  s.  c.  2  Ben.  113. 

'  In  re  W.  D.  Hill,  1  B.  B.  16;  s.  c.  1  Ben.  331 ;  in  re  Altenheim,  1  B.  B. 
85  ;  s.  c.  1  Ben.  431. 

"  In  re  Purvis,  1  B.  E.  163 ;  s.  c.  1  L.  T.  B.  19. 
'  In  re  Purvis,  1  B.  R.  163;  s.  c.  1  L.  T.  B.  19. 
=  In  re  Purvis,  1  B.  R.  163 ;  s.  c.  1  L.  T.  B.  19. 
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rupt  not  liable  to  exemption,  can  not  vote/  The  reason 
for  this  is  very  plain.  The  votes  are  counted  by  value  as 
well  as  number,  and  the  amount  of  his  claim  can  not  be 
determined  until  an  assignee  has  been  selected. ,  Mere 
proof  alone  does  not  admit  him  to  the  rank  of  a  creditor. 
His  lien  must  first  be  liquidated.  He  may,  however, 
abandon  his  security,  and  in  that  case  he  can  vote.  If  the 
debt  consists  of  several  parts,  one  only  of  which  is  secured, 
he  may  vote  on  the  unsecured  portion.^  Where  the  secu- 
rity consists  of  the  property  of  a  third  person,^  or  of  ex- 
empted property,*  he  may  prove  the  whole  ,  claitia  and 
vote.  When  a  person  who  has  been  a  partner  in  a  firm 
is  in  bankruptcy  alone,  the  partnership  creditors  can  not 
vote.^  Wben  a  partnership  is  in  bankruptcy,  an  individ- 
ual creditor  of  one  partner  can  not  vote.®  An  officer  of  a 
bankrupt  corporation,  if  he  is  a  creditor,  has  just  as  much 
right  to  vote  as  any  other  creditor.^  K  a  claim  has  been 
assigned  after  proof,  the  actual  owner  alone  can  vote,  and 
if  he  holds  several  claims,  he  can  only  cast  one  vote.* 
No  person  who  has  received  a  preference  contrary  to  the 
provisions  of  the  statute  can  vote  (§  5035).  The  only 
grounds  upon  which  the  vote  of  any  other  creditor  can  be 
objected  to,  after  he  has  duly  proved  his  claim,  are  those 
that  would  justify  a  postponement  of  the  proof  till  after 
the  election  of  an  assignee.  These  are  simply  claims  of 
which  there  may  be  doubts  as  to  their  validity  or  the 
right  of  the  creditor  to  prove  them.  The  mere  fact  that 
the  vote  is  influenced  or  controlled  by  the  bankrupt,  in 

'  In  j-e  Davis  &  Son,  1  B.  R.  120 ;  in  re  Walton  et  al.  1  Deady,  442  ;  in  re 
8.  Hanna,  7  B.  R.  503;  s.  c.  5  Ben.  5 ;  contra,  in  re  Bolton,  1  B.  R.  370 :  s.  c. 
3  Ben.  189. 

'  In  re  S.  Hanna,  7  B.  R.  502;  s.  c.  5  Ben.  5;  in  re  J.  P.  &  C.  R.  Parkes, 
10  B.  R.  83. 

'  In  re  Cram,  1  B.  R.  504 ;  s.  c.  1  L.  T.  B.  65. 

'  In  re  J.  R.  Stillwell,  7  B.  R.  326 ;  in  re  TerteUing,  2  Dillon,  343,  note. 

'  In  re  Purvis,  1  B.  R.  163  ;  s.  c,  1  L.  T.  B.  19. 

"  In  re  Phelps,  Caldwell  A:  Co.  1  B.  R.  52.5  ;  s.  c.  3  L.  T.  B.  35. 

'  In  re  Northern  Iron  Co.  14  B.  R.  356. 

'  In  re  Frank,  5  B.  R.  194;  s.  c.  5  Ben.  164  ;  s.  c.  2  L.  T.  B.  IBS. 
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his  own  interest,  is  no  ground  for  objecting  to  it.  The 
only  mode  of  raising  such  an  objection  is  by  opposing  the 
approval  of  any  assignee  that  may  be  elected  by  it.^ 

A  vote  may  be  taken  while  a  contest  is  pending  over 
the  postponement  of  the  proof  of  a  claim.  The  statute 
nowhere  directs  nor  does  it  seem  to  contemplate  the 
postponement  of  the  vote  for  assignee,  vphere  some  cred- 
itors have  proved  their  debts,  in  order  to  enable  others  to 
do  so.  On  the  contrary,  it  seems  to  contemplate  the  ut- 
most practicable  expedition  in  choosing  the  assignee,  and 
for  a  very  good  reason,  because,  until  there  is  an  assignee 
there  is  no  one  to  represent,  or  vrhose  official  duty  it  is  to 
look  after  the  estate.  The  creditors  vrho  have  proved 
their  claims  and  are  entitled  to  vote  may,  if  they  see 
proper,  consent  to  wait  for  others  to  prove  before  proceed- 
ing to  choose  the  assignee.  But  even  this  power  ought  to 
be  exercised  sparingly,  and  the  vote  ought  always  to  be 
taken  at  the  earliest  practicable  nioment.  If  a  creditor 
whose  proof  of  claim  has  been  postponed  by  the  register, 
is  dissatisfied  with  the  result  of  the  vote  for  assignee,  and 
considers  the  postponement  of  his  claim  erroneous,  he 
may  have  the  proceeding  certified  to  the  court,  and  if  the 
postponement  appears  to  have  been  erroneous,  the  court 
may  set  aside  the  result  of  the  vote  and  refer  the  matter 
back  for  a  new  vote,  unless  it  appears  to  a  reasonable  cer- 
tainty that  the  result  would  not  be  changed  by  another 
vote.  The  postponement  of  the  proof  of  a  claim  affects 
no  right  of  a  creditor  except  the  right  to  vote  for  assignee, 
and  where  it  appears  that  the  exercise  of  that  right  would 
be  barren  of  results,  it  would  be  useless  to  delay  the  pro- 
ceedings in  order  to  afford  such  creditor  the  opportunity 
to  exercise  such  right.^  The  register,  however,  can  not 
postijone  a  claim  merely  because  it  is  objected  to,  or  admit 

'  In  re  Noble,  3  B.  E.  98 ;  s.  c.  3  Ben.  383. 

'  In  re  Lake  Superior  S.'C,  R.  R.,  &  I.  Co.  7  B.  R.  370  ;  in  re  Northern  Iron 
Co.  14  B.  R.  356 ;  in  re  George  Jackson,  14  B.  R.  449. 
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it  to  proof  against  dsjection,  although  he  deems  it  clearly 
valid  and  admissible.  In  such  an  event  the  court  must 
be  applied  to,  if  the  objection  is  not  withdrawn,  for  the 
register  has  no  power  to  proceed  to  the  election  of  an  as- 
signee without  the  votes  of  all  the  creditors  who  wish  to 
vote,  unless  he  himself  considers  the  claim  doubtful.^ 

It  has  been  decided  that  the  manner  of  choosing  or 
electing  an  assignee  is  not  similar  to  that  observed  in 
electing  civil  officers  at  regular  State  elections,  and  that 
the  creditors  are  not  to  go  to  the  place  designated,  and,  at 
or  after  the  hour  fixed  in  the  warrant,  separately  deposit 
their  ballots  or  votes  in  the  presence  of  the  register.* 
This  decision  rests  entirely  upon  the  construction  given  to 
the  terms  "meeting"  and  "preside."  A  meeting,  how- 
ever, need  not  be  an  assembly.  There  may  be  a  meeting, 
although  no  creditors  assemble.  At  town  meetings  the 
voters  are  coming  and  going  during  the  whole  of  the  day. 
And  "  preside  "  does  not  merely  mean  to  sit  as  president. 
It,  in  this  instance,  means  to  regulate,  superintend,  and 
control.  The  meeting  is  a  judicial  proceeding;  and  the 
register  presides  at  it  in  exactly  the  same  manner,  and  in 
the  same  sense,  that  a  judge  presides  over  his  court.  In 
practice,  where  the  estate  is  large,  and  the  creditors  nu- 
merous, it  may  require  a  whole  day,  or  several  days,  to 
take  the  proofs  and  complete  the  election.  Although  cred- 
itors may  prove  their  claims  at  any  time  after  the  com- 
mencement of  the  proceedings  in  bankruptcy,  they  do  not 
generally  prove  them  until  the  first  meeting.  This  throws 
a  great  deal  of  labor  upon  the  register  on  that  day,  in- 
volving time  and  delay  and  inconvenience  to  creditors,  if 
they  are  compelled  to  wait  until  the  preliminary  business 
of  taking  proofs  is  finished  before  they  can  cast  their 
votes.  Nothing,  therefore,  but  a  plain,  imperative  re- 
quirement of  the  law  should  impose   such  delays  and  in- 

'  In  re  Bartusch,  9  B.  R.  478. 

■"  In  re  Phelps,  Caldwell  &  Co.  1  R.  R.  525;  s.  c.  3  L.  T.  B.  23. 
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conveniences  upon  them.  The  policy  of  the  statute  is  to- 
give  the  choice  of  the  assignee  to  them,  and  that  construc- 
tion should  be  adopted  which  will  furnish  the  greatest 
facilities  for  carrying  that  purpose  into  effect.  The  man- 
ner of  proceeding  is  not  prescribed  by  the  statute,  and 
should,  therefore,  be  left  to  be  determined  by  the  cred- 
itors themselves.  They  may  either  organize  into  a  gen- 
eral meeting,  or  vote  m  the  same  manner  as  at  any  other 
election. 

That  this  is  the  proper  manner  of  proceeding  is  shown 
by  the  mode  of  taking  the  votes.  The  statute  expressly 
requires  that  all  acts  done  by  the  register  shall  be  reduced 
to  writing,  and  signed  by  him,  and  shall  be  filed  in  the 
clerk's  office  as  a  part  of  the  proceedings  (§  5004).  The 
act  of  receiving  the  votes  of  creditors  is  one  of  those  acts. 
It  is  done  by  him  in  the  prosecution  of  a  proceeding  in 
bankruptcy.  That  it  was  so  considered  by  the  justices  of 
the  Supreme  Court  is  shown  by  the  prescribed  form  of 
the  report  of  the  election.^  This  not  only  contemplates 
that  the  name,  residence,  and  amount  of  debt  of  each 
creditor  shall  be  recorded ;  ^  but  it  also  contemplates  that 
each  creditor  shall  make  the  entry  upon  the  appropriate- 
blank  for  himself  In  this  respect  it  differs  from  all  the 
other  memoranda  sent  by  the  register  to  the  clerk.  In  all 
the  others  he  himself  merely  forwards  a  brief  memoran- 
dum of  what  is  done ;  in  this  alone  the  whole  proceeding 
is  made  a  matter  of  record.  The  purpose  of  this  require- 
ment is  very  clear.  If  any  dispute  should  arise  in  regard 
to  the  actual  result  of  an  election,  there  would  be  no  sat- 
isfactory means  for  the  court  to  settle  the  controversy, 
unless  some  such  record  were  made  for  its  personal  inspec- 
tion ;  and  the  register's  opinion  would  be  almost  conclusive 
upon  the  point.     The  creditors  may  ballot  and  canvass  as 


Form  No.  15. 
■■  In  re  Phelps,  Caldwell  &  Co.  1  B.  R.  535 ;  s.  c.  3  L.  T.  B.  35. 
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often  as  they  please ;  but  when  they  come  to  cast  tlie  vote 
contemplated  by  the  statute  and  the  forms,  they  must  make 
it  a  matter  of  record,  clear,  accessible,  incontrovertible,  and 
■capable  of  preservation.  This  would  seem  to  be  the  prac- 
tice prescribed  by  the  justices  of  the  Supreme  Court.  The 
votes  may  be  taken  according  to  either  of  the  two  modes. 
The  creditors  may,  in  the  first  instance,  sign  their  names  on 
the  appropriate  blanks  in  the  prescribed  manner.  If  the 
proper  practice  is  for  the  creditor  to  sign  his  own  name  to 
the  record,  there  is  no  reason  why  he  should  be  detained 
after  that  is  done.  The  vote  cast  is  like  one  judgment  ren- 
dered ;  but  the  court  still  continues  in  session  to  attend  to 
other  business.  Or,  on  the  other  hand,  the  creditors  may 
organize  themselves  into  a  general  meeting,  and  take  pre- 
liminary ballots  and  votes,  either  viva  voce  or  on  written 
slips.  Such  votes  will  not  be  informal.^  But  when  a  final 
result  is  reached,  it  must  be  made  a  matter  of  record,  and 
the  creditors  who  have  chosen  the  assignee  must  then  sign 
the  appropriate  certificate.^  It  is  not  believed  that  an 
election  conducted  in  either  of  these  modes  would  be  set 
aside  for  irregularity.  If,  on  the  first  vote,  there  is  no  choice 
made,  a  second,  third,  or  any  number  of  ballots  may  be 
had,  until  the  required  concurrence  is  ob.tained.  If  no 
such  concurrence  is  had,  and  the  meeting  adjourns  sine 
die,  there  is  then  no  choice  made  by  the  ci'editors. 

The  mode  of  counting  the  votes  is  peculiar.  The 
choice  can  only  be  made  by  the  greater  part  in  number 
and  in  value  of  the  creditors  who  have  proved  their  debts 
(§  5034).  All  the  debts  which  have  been  properly  proved 
and  placed  ou  file  must  be  included  in  ascertainino-  the 
result.  A  majority  in  number  and  value  of  the  Votes 
cast  merely  will'  not  be  sufficient,  unless  a  vote  has  been 
cast  on  every  debt  proved.     It  must  also  be  a  majority  in 


'  In  re  Pearson,  3  B.  R.  477  ;  in  re  Lake  Superior  8.  C,  R.  R.,  &  I  Co.  7 
B.  R.  376.  ' 

"  In  re  Pfromm,  8  B.  R.  357. 
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number  and  value  of  all  the  debts  proved.  By  this  mode 
of  counting,  every  debt  on  which  a  vote  has  not  been  cast 
in  favor  of  a  person  must  be  counted  against  him.  When 
there  are  two  candidates,  all  the  debts  not  voted  must  be 
counted  against  both.  The  count,  moreover,  is  not  simply 
a  count  of  number ;  it  is  also  a  count  of  value.  A  per- 
son may  receive  the  votes  on  a  majority  of  the  debts 
proved,  yet,  unless  the  majority  in  number  also  consti- 
tutes a  majority  in  the  amount  of  the  claims  proved,  he 
will  not  be  elected.  A  person  may  likewise  receive  the 
votes  on  a  majority  in  amount  of  the  debts  proved,  yet, 
unless  that  majority  in  amount  also  constitutes  a  majority 
in  number,  he  will  not  be  elected.  The  majority  must  be 
a  joint  majority  of  both  the  number  and  the  value.^  The 
object  of  this  provision  of  the  statute  is  clear.  If  the 
count  was  of  value .  alone,  one  large  creditor  might  have 
the  sole  choice  of  assignee,  to  the  detriment  of  other  cred- 
itors, and  to  the  oppression  of  the  bankrupt.  '  If,  on  the 
other  hand,  the  count  was  of.  numbers  only,  several  cred- 
itors having  insignificant  claims  might  choose  an  assignee, 
to  the  great  injury  of  the  only  creditor  who  had  a  real  in. 
terest  in  the  proceedings.  If  the  creditors  can  not  com- 
bine and  work  together  harmoniously,  the  law  wisely  con- 
fers the  power  of  appointment  upon  the  register  or  the 
court.  When  only  one  creditor  appears  and  proves  his 
debt,  and  there  are  no  other  debts  proven,  the  right  to 
choose  an  assignee  belongs  to  the  sole  creditor  who  has 
proved  his  claim.^  A  creditor  has  the  right  to  change  his 
vote  at  any  time  during  the  progress  of  an  election.  He 
may,  therefore,  refuse  to  sign  the  certificate,  although  he 
has  given  a  viva  voce  vote  in  favor  of  a  party.*  But  after  a 
final  adjournment  no  vote  can  be  changed.*     Proofs  which 

'  In  re  Scheiffer  &  Garrett,  2  B.  R.  591. 
^  In  re  Haynes,  3  B.  R.  237;  s.  c.  1  L.  T.  B.  131. 
"  In  re  Pfromm,  8  B.  R.  357. 
*  In  re  Scheiffer  &  Garrett,  3  B.  R.  591. 
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are  filed  after  a  vote  is  taken  can  not  be  allowed  to  come 
in  and  change  the  result.^ 

If  no  choice  is  made  by  the  creditors,  the  judge,  or  if 
there  is  no  opposing  interest,  the  register  must  appoint 
one  or  more  assignees  (§  5034).  No  official  assignee  can 
be  appointed  by  the  court  or  judge,  nor  any  general  as- 
signee to  act  in  any  class  of  cases.^  It  is  only  when  the 
creditors  fail  to  elect  that  the  register  or  judge  can  appoint 
an  assignee.  The  opposing  interest  which  precludes  the 
register  from  making  an  appointment  is  not  merely  an  in- 
terest contending  by  vote,  but  an  interest  in  opposition  to 
the  exercise  of  the  power  by  him.^  When  there  is  a  fail- 
ure on  the  part  of  creditors  assembled  to  make  a  choice,  it 
is  the  duty  of  the  register  to  inform  the  creditors  of  their 
rights,  and  state  distinctly  that  he  can  not  make  an  ap- 
pointment if  there  is  an  opposing  interest.  He  must 
ascertain  affirmatively  that  there  is  no  opposition,  and  can 
only  do  so  by  asking  directly  if  there  is  any  objection  to 
his  making  the  appointment.  If  he  makes  such  announce- 
ment, there  should  be  a  distinct  disclosure  if  there  is  an 
opposing  interest.*  If  there  is  opposition,  an  appointment 
by  him  will  be  irregular.®  If  there  is  an  opposing  interest 
at  any  stage  of  the  meeting,  such  opposition  is  to  be  con- 
sidered as  continuing  until  the  termination  of  the  meet- 
ing, whether  upon  the  day  first  appointed  or  any  other 
day  to  which  the  meeting  may  be  continued,  unless  it 
affirmatively  appears  that  such  opposition  has  been  with- 
drawn." When  no  creditors  appear,  or  are  represented, 
the  register  may  appoint  an  assignee,  and  should  do  so, 
though  no  debts  have  been  proved.'^     An  assignee  should 

'  In  re  Lake  Superior  S.  C,  R.  R.,  &  I.  Co.  7  B.  R.  376. 

'  Rule  IX;  in  re  Wm.  Major,  14  B.  R.  71. 

"  In  re  George  Jackson,  14  B.  R.  449. 

'  In  re  George  Jackson,  14  B,  R.  449 ;  vide  in  re  Pearson,  3  B.  R.  477. 

'  In  re  Pearson,  3  B.  R.  477.  "  In  re  0.  H.  Norton,  6  B.  R.  397. 

'  In  re  Cogswell,  1  B.  R.  63 ;  s.  o,  1  Ben.  888. 
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be  appointed,  even  though  there  are  no  apparent  assets, 
for  he  is  designed  by  the  statute  to  act  as  trustee  on  be- 
half of  the  creditors,  and  it  is  his  duty  to  search  for  and 
discover  the  assets,  if  there  are  any.^ 

In  making  a  report  to  court  of  the  meeting,  the  regis- 
ter should  always  send  a.  certificate  of  the  holding  of  the 
meeting,*  and  a  list  of  the  creditors  who  have  proved 
their  debts,*  and  a  certificate  of  the  election,*  or  the  failure 
to  elect,^  as  the  case  may  be.  In  making  up  the  forms, 
the  justices  of  the  Supreme  Court  evidently  contemplated 
that  claims  would  not  be  proved  at  any  time  before  the 
first  meeting ;  but,  as  the  practice  is  different,  the  certifi- 
cate should  be  varied,  so  as  to  include  all  the  debts  which 
are  on  file  at  the  time  when  the  meeting  is  held,  or  vote 
taken,  whether  proved  on  that  day  or  not.  The  object  of 
the  report  is  to  make  the  whole  proceedings  a  matter  of 
record,  so  that  any  person  interested  can,  by  a  mere  in- 
spection of  the  papers,  see  whether  the  election  has  been 
regular.  Tbe  register  has  no  power  to  make  an  election 
of  an  assignee  valid  by  his  mere  approval ;  but  if  no  ob- 
jections exist,  he  should  certify  to  his  approval  of  the 
choice  as  a  mere  preliminary  step  to  tbe  final  approval  by 
the  judge.  As  he  is  personally  familiar  with  the  whole 
proceeding,  he  ought  not  to  let  any  election  pass  without 
his  afiirmative  and  express  approval  or  disapproval.^  If 
he  is  satisfied  that  any  reasons  exist  why  an  assignee, 
elected  by  the  creditors,  should  not  be  approved,  it  is  his 
duty  to  state  such  reasons  freely  in  submitting  his  report 
of  the  proceedings.^ 

All  elections  or  appointments  of  assignees  are  subject 
to  the  approval  of  the  judge,  and  when,  in  his  judgment, 

'  In  re  Alexander  Graves,  1  JST.  Y.  Leg.  Obs.  313;  s.  c.  5  Law  Rep.  35. 
'  Form  No.  15.  '  Form  No.  13.  -  Form  No.  15. 

■>  Form  No.  11.  '  Form  No.  15. 

'  In  re  Bliss,  1  B.  R.  78  ;  s.  c.  1  Ben.  407 ;  in  re  Scheiffer  &  Garrett,  3  B. 
E.  591 ;  in  re  Clairmont,  1  B.  R.  376;  s.  c.  Lowell,  330;  s.  c.  1  L.  T.  B.  6. 


132  FIRST  MEETING  OF  CEEDITOKS. 

it  is  for  any  cause  needful  or  expedient,  he  may  appoint 
additional  assignees,  or  order  a  new  election  (§  5034). 
This  includes  appointments  made  by  registers,  as  \vell  as 
selections  made  by  creditors,  and  no  one  should  enter  upon 
the  duties  of  assignee  until  such  approval  is  obtained.  If 
the  judge  disapproves,  the  election  or  appointment  fails.^ 
The  only  persons  who  are  positively  disqualified  for  the 
position  of  assignee  are  those  who  have  accepted  a  prefer- 
ence contrary  to  the  provisions  of  the  statute  (§  5035). 
All  other  persons  may  be  assignees,  if  duly  elected  or 
appointed,  but  the  judge,  in  the  exercise  of  a  sound  dis- 
cretion, nday  withhold  his  approval.  This  discretion  is  a 
legal  discretion,  and  must  be  controlled  not  by  caprice, 
prejudice,  partiality,  likes  or  dislikes,  or  any  other  reason 
than  a  due  regard  to-  the  fitness  of  the  proposed  assignee 
for  the  position.  The  creditors  alone  are  interested  in  the 
distribution  of  the  estate,  and,  as  they  have  pecuniary  in- 
terests at  stake,  it  will  be  presumed  that  they  have  care- 
fully canvassed  and  inquired  into  the  qualifications  of  the 
person  to  whom  they  recommend  the  estate  to  be  intrusted. 
They  are  generally  commercial  men  intimately  acquainted 
with  the  afi^airs  of  the  bankrupt,  and  the  qualifications  es- 
sential and  proper  to  fit  a  man  to  act  as  assignee,  and  un- 
less good  and  strong  reasons  are  presented,  the  opinion  of 
the  creditors,  representing  a  majority  in  number  and  value, 
is  entitled  to  great  weight  in  determining  who  is  the 
proper  person  to  administer  the  estate  in  which  they  are 
interested.  The  judge,  therefore,  will  always  approve  of, 
an  election  made  by  the  creditors,  unless  something  is 
placed  before  him  to  show  that  the  choice  is  not  a  proper 
one.^  An  appointment  made  by  a  register  is  nothing  more 
than  the  designation  of  a  suitable  person  for  the  trust,' 

■  In  re  Scheiffer  &  Garrett,  2  B.  R.  591. 

'  In  re  J.  O.  Smith,  1  B.  R.  243;  s.  c.  2  Ben.  11,3;  in  re  Clairmont,l  B.B. 
276  ;  s.  c.  Lowell,  230;  s.  c.  1  L.  T.  B.  6. 
'  In  re  Scheiffer  &  Garrett,  2  B.  R.  591. 
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but  is  usually  approved,  unless  objections  are  made.  An 
assignee,  duly  elected  by  the  creditors,  is  entitled  to  the 
position  by  virtue  of  the  statute,  unless  there  is  an  impu- 
tation upon  his  competency  or  character.^ 

An  assignee  should  reside  in  the  district  in  which  the 
proceedings  are,  pending  f  but,  if  he  has  a  place  of  busi- 
ness within  the  district,  the  judge  may  appoint  'a  person 
who  resides  in  the  district  to  act  as  assignee,  in  conjunc- 
tion with  him,  and  will  then  approve  the  choice.^  An  at- 
torney for  a  creditor,**  or  an  attorney  for  the  bankrupt,® 
may  be  chosen ;  but  an  attorney  for  the  bankrupt  must 
cease  to  act  as  such,  for  the  two  positions  are  manifestly 
inconsistent  and  incompatible.  A  director  of  a  corpora- 
tion which  has  received  an  unlawful  preference  can  not 
be  approved.*  A  relative  of  the  bankrupt  is  not  abso-. 
lutely  disqualified ;  but  if  there  are  any  unlawful  prefer- 
ences to  be  investigated,  the  choice  may  be  disapproved.'" 
The  election  of  the  confidential  clerk  of  the  bankrupt's  at- 
torney is  objectionable.^  A  person  can  not  act  both  as 
receiver  and  as  assignee  and  have  his  acts  authorized  by 
the  State  court  and  by  the  bankrupt  court.  This  is  a 
position  of  incompatibility  which  the  bankrupt  court  can 
not  permit  one  of  its  officers  to  occupy.  If  he  is  to  be  as- 
signee, he  must  look  to  the  bankrupt  court  alone  as  the 
source  of  his  authority."  A  general  bias  either  for  or 
against  the  bankrupt  or  his  dealings  will  not  disqualify  a 
person  of  standing  and  character." 

'  In  re  Grant,  3  B.  E.  106. 

'  In  re  Havens,  1  B.  R.  485;  Anon.  1  B.  R.  (quarto),  29. 

'  In  re  Loder  et  al.  3  B.  R.  515 ;  in  re  Jacoby,  1  W.  N.  15. 

"  In  re  Barrett,  3  B.  R.  533;    s.  c.  1  L.  T.  B.  144 ;    in  re  Lawson,  3  B.  R. 
396. 

'  In  re  Clairmont,  1  B.  R.  376 ;  a.  c.  Lowell,  230;  a.  c.  1  L.  T.  B.  6. 

'  In  re  Powell,  2  B.  R.  45. 

'  In  ro  Powell,  3  B.  R.  45;  in  re  Bogert  &  Ocklen,  3  B.  R.  651. 

"  In  re  Mallory,  4  B.  R.  153;  s.  c.  3  L.  T.  B.  130. 

» In  re  Stuyyesant  Bank,  6  B.  R.  372. 

"  In  re  Clairmont,  1  B.  R.  276  ;  s.  c.  Lowell,  230  ;  s.  c.  1  L.  T.  B.  6. 
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The  solicitation  of  votes  is  permissible  in  all  cases, 
wlien  properly  exercised.  If  the  creditors  take  an  interest 
in  the  meeting,  the  whole  subject  of  the  election  may  be 
thoroughly  canvasfeed  and  discussed,  and  all  arguments 
appropriate  for  conviction  and  persuasion  may  be  used. 
The  choice  must  be  free  and  unbiased ;  but  it  ought,  also, 
to  be  the  result  of  deliberation  and  an  enlightened  judg- 
ment— ^a  choice  made  with  the  full  knowledge  of  all  the 
facts  and  their  bearings.  Improper  means  and  undue  in- 
fluence can  never  be  permitted.  Whether  there  has  been 
such  undue  influence  or  improper  means  exercised  as  to 
invalidate  the  election,  will  depend  upon  the  circumstances 
of  each  case.^  A  promise  to  pay  the  claim  of  a  creditor  in 
full  is  improper,  and  an  election  so  procured  will  not  be 
approved.**  There  are  circumstances,  also,  under  which  no 
solicitation  can  be  permitted.  There  is  a  manifest  difference 
between  soliciting  the  votes  of  creditors  who  are  inter- 
ested in  the  proceedings  and  watchful  of  their  rights,  and 
soliciting  the  votes  of  those  who  are  entirely  indifferent, 
and  merely  come  in  as  a  matter  of  accommodation,  to  en- 
able a  certain  person  to  accomplish  his  purpose.  Thus, 
where  the  only  claims  proved  were  those  of  two  friends 
of  the  bankrupt,  brought  in  by  him  for  the  sole  purpose 
of  selecting  an  assignee,  the  choice  was  disapproved.*  So, 
also,  the  election  of  a  person  who  made  it  a  business,  in 
cases  were  there  were  no  assets,  to  bring  in  a  creditor  to 
prove  a  claim,  and  vote  for  Lim  with  a  view  solely  to  the 
pecuniary  emoluments  that  belong  to  the  position,  was  re- 
jected.^ The  facts,  in  both  of  these  cases,  were  peculiar, 
and  in  both  the  manifest  policy  and  object  of  the  statute 
were  defeated  by  an  abuse  of  its  forms  and  privileges. 

All  objections  should  be  made,  if  the  facts  are  known 

'  In  re  Mnllory,  4  B.  R.  153  ;  s.  c.  3  L.  T.  B.  130. 

'  In  re  Haas  &  Samson,  8  B.  R.  189. 

"  In  re  Bliss,  1  B.  R.  78;  s.  c.  1  Ben.  407. 

*  In  re  A.  B.  2  B.  R.  308;  s.  c.  a  Ben.  66. 
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to  tbe  ereditors,  immediately  after  the  election.  If,  with 
fall  knowledge  of  the  facts,  the  creditors  allow  the  as- 
signee to  go  on  and  exercise  his  duties,  they  can  not 
afterward  have  him  removed  without  showing  some  mis- 
conduct, or  that  the  relation  he  holds  to  the  creditors  or 
the  bankrupt  is  in  some  way  prejudicial  to  the  rights  or 
interests  of  the  creditors.^  When  the  judge  withholds 
his  approval  of  the  choice  made  by  the  creditors,  a  new 
election  must  be  ordered.^  He  may  also  when,  in  his  judg- 
ment, it  is  for  any  cause  needful  or  expedient,  appoint  ad- 
ditional assignees,  or  order  a  new  election  (§  5034).^  No 
additional  assignee  can  be  appointed  except  upon  the  peti- 
tion of  one-fourth  in  number  and  value  of  the  creditors 
who  have  proved  their  debts  and  upon  good  and  sufficient 
cause  shown.*  An  additional  assignee  will  not,  in  general, 
be  appointed  at  the  request  of  the  minority  of  the  creditors, 
for  the  statute  does  not  appear  to  intend  a  minority  repre- 
sentation. The  creditors  have  the  right  to  decide  upon 
the  number  of  assignees,  as  well  as  to  choose  them.^  A 
new  election  will  not  be  ordered  when  it  is  not  apparent 
that  a  different  result  would  be  thereby  attained." 

Appended  to  the  usual  report  of  the  choice  of  an  as- 
signee is  a  form  for  the  appointment  of  a  solicitor  for  the 
assignee,  and  the  judge's  approval  thereof  The  intent 
of  this  clearly  is,  that  such  solicitor  must  be  a  quasi  officer  of 
the  court,  and  be  duly  appointed  and  regularly  apprQved. 
He  is  considered  as  a  minister  of  the  court,  and  his  duty  is 
to  attend  to  the  estate.  The  court  uniformly  disapprove 
of  the  same  person  acting  as  attorney  for  the  bankrupt 
and  the  assignee,  not  because  the  duties  are  always  con- 

'  In  re  Mallory,  4  B.  R.  153 ;  s.  c.  3  L.  T.  B.  130. 
=  In  re  Scheiffer  &  Garrett,  3  B.  R.  591. 

=  In  re  Overton,  3  B.  R.  366.  *  Rule  IX. 

»  In  re  Clairmont,  1  B.  R.  376;  s.  c.  Lowell,  330 ;  s.  c.  1  L.  T.  B.  6. 
« In  re  Pfiomn,  8  B.  R.  357 ;  in  re  Lake  Superior  S.  C,  R.  R.,  &  I  Co.  7 
B.  R.  376  ;  in  re  George  Jackson,  14  B.  R.  449. 
'  Form  No.  15. 
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flicting  and  adverse,  but  because  they  may  be  sa     His 
first  duty  will  be  to  the  estate,  and  it  is  considered  incon- 
sistent with  his  duties  if  he  acts  also  as  attorney  for  the, 
bankrupt.^ 

It  is  the  duty  of  the  register,  immediately  upon  the 
appointment  of  an  assignee,  should  he  not  be  present  at 
the  meeting,  to  notify  him  personally  or  by  mail  of  his 
appointment ;  and  in  such  notification  the  assignee  so  ap- 
pointed must  be  required  to  give  notice  forthwith  to  the 
court  or  register  of  his  acceptance  or  rejection  of  the  trust.^ 
The  notification  must  be  entitled  in  the  cause,  and  should 
be  in  the  prescribed  form.^  If  an  assignee,  chosen  or  ap- 
pointed, fails  within  five  days  to  express,  in  writing,  his 
acceptance  of  the  trust,  the  judge  or  register  may  fill  the 
vacancy  (§  5034).  When  the  assignee  is  present,  the  ac- 
ceptance is  written  upon  the  certificate  of  his  election ;  if 
he  is  absent,  it  is  made  upon  the  notification,  which  is 
then  placed  on  file. 

The  judge-  at  any  time  may,  and,  upon  the  request  in 
writing  of  any  creditor  who  has  proved  his  claim,  must 
require  the  assignee  to  give  good  and  sufficient  bond  to 
the  United  States,  with  a  condition  for  the  faithful  per- 
formance and  discharge  of  his  duties  (§  5036).  No  one 
but  the  judge  can  requii'e  an  assignee  to  execute  a  bond,* 
and  this  should  always  be  done  when  a  creditor  demands 
it.''  The  order  should  specify  the  time  within  which  the 
bond  shall  be  filed,  and  if  it  omit  to  do  so,  the  assignee 
can  not  be  deemed  in  default  for  not  filing  a  bond.^  There 
must  be  a  separate  and  distinct  bond  for  each  case  in 
which  he  is  appointed.  A  general  bond,  conditioned  for 
the  faithful  performance  of  his  duties  in  all  cases  in  which 
he  may  be  appointed,  is  not  sufficient.''     The  bond  must 

'  In  re  Mallory,  4  B.  R.  153 ;  s.  c.  2  L.  T.  B.  130. 
^  Rule  IX.  =  Form  No.  16. 

"  In  re  Dean,  1  B.  R.  349 ;  s.  c.  1  L.  T.  B.  9 ;  coatra,  in  re  Binninger  & 
Clark,  9  B.  R.  568. 

'  In  re  Pernberg,  3  B.  R.  353. 

°  In  re  George  B.  Sands,  7  Ben.  19.  '  In  re  McFaden,  3  B.  B.  104. 
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be  in  the  prescribed  form.^  The  bond  must  be  approved 
by  the  judge  or  register  by  his  indorsement  thereon,  and 
be  filed  with  the  record  of  the  case.  It  inures  to  the 
benefit  of  all  creditors  proving  their  claims,  and  may  be 
prosecuted  in  the  name  and  for  the  benefit  of  any  injured 
party.  If  the  assignee  fails  to  give  the  bond  within  such 
time  as  the  judge  orders,  not  exceeding  ten  days  after  no- 
tice to  him  of  such  order,  the  judge  must  remove  him  and 
appoint  another  in  his  place  (§  5036). 

The  assignee  must  immediately  give  notice  of  his  ap- 
pointment  by  publication,  at  least  once  a  week  for  three 
successive  weeks,  in  such  newspapers  as  shall  for  that 
purpose  be  designated  by  the  court,  due  regard  being 
had  to  their  general  circulation  in  the  district,  or  in  that 
portion  of  the  district  in  which  the  bankrupt  and  his 
creditors  reside  (§  5054).  The  order  directing  the  publi- 
cation may  be  made  by  the  register,^  and  the  publication 
should  be  in  the  newspapers  designated  by  the  rules  of 
the  court,  if  any  are  so  designated.  The  notice  must  be 
publisked  once  in  every  seven  days  for  three  successive 
periods  of  seven  days  each ;  the  interval  between  any  two 
publications  must  be  not  less  than  seven  days ;  the  inter- 
val between  the  last  publication  and  any  proceeding  de- 
pendent upon  the  publication  must  be  not  less  than  seven 
days;  and  the  publications  niust  be  three  in  number.^ 
The  publication  is  not  essential  to  the  regularity  of  the 
proceeding.  It  is  directory  to  the  assignee  and  not  in- 
tetided  so  much  for  creditors  as  for  persons  owing  debts 
to,  or  otherwise  having  business  with,  the  estate.*  This 
notice  must  be  according  to  the  prescribed  form.^ 

As  soon  as  the  assignee  is  appointed  and  qualified,  the 
judge,  or  where  there  is  no  opposing  interest,  the  register 
must,  by  an  instrument  under  his  hand,  assign  and  convey 

'  Form  No.  17.  '  Rule  V. 

'  In  re  Bellamy,  1  B.  R.  64;  s.  c.  1  Ben.  390;  s.  c.  1  L.  T.  B.  33. 
"  In  re  Littlefleld,  3  B.  R.  57  ;  s.  c.  Lowell,  331 ;  s.  c.  1  L.  T.  B.  164. 
'  Form  No.  16. 
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to  the  assignee  aU  the  estate,  real  and  personal,  of  the 
bankrupt,  with   all  his  deeds,  books  and  papers  relating 
thereto;  and  such  assignment  relates  back  to  the  com- 
mencement of  the  proceedings  in  bankruptcy,  and  there- 
upon by  operation  of  law,  the  title  to  all  such  property  and 
estate,  both  real  and  personal,  vests  in  the  assignee,  al- 
though the  same  is  then  attached  on  mesne  process  as  the 
proper tyof  the  bankrupt,  and  dissolves  any  such  attachment 
made  within  four  months  next  preceding  the  commencement 
of  such  proceedings.     This  assignment  should  be  made  ac- 
cording to  the  prescribed  form,^  and  should  always  be  under 
the  seal  of  the  court,  whether  made  by  the  register  or  by 
the  judge.^     The  word  "is"  in  the  form,  before  the  word 
"  possessed,"  is  probably  a  misprint,  and  should  be  changed 
to  ^vas.^     The  title  should  be  made  to  vest  in  the  assignee 
from  the  time  of  the  filing  of  the  petition  in  the  cause. 
The  assignment  should  never  be  made  until  the  judge  cer- 
tifies his  approval  of  the  assignee  elected  or  appointed.* 
It  should  be  made,  even  though  the  title  to  the  property 
is  in  dispute.*     No  acknowledgment  is  necessary.     The 
title  passes  by  virtue  of  the  bankrupt  law,  which  is  the 
paramount  law  by  force  of  the  power  conferred  upon  Con- 
gress by  the  Constitution  to  establish  a  uniform  system 
of  bankruptcy,  and  the  only  forms  that  need  be  observed 
in  the  execution  are  those  prescribed  by  the  statute  itself.^ 
By  the  rule  of  court,  in  some  districts,  duplicates  are 
prepared,  one  of  which  is  left  with    the    clerk  and  the 
other  delivered  to  the  assicrnee.     Where  this  is  not  the 
practice,  the  assignment  should  be  first  taken  to  the  clerk 
and  recorded,  so  that  he  may  have  a  proper  record  from 
which  he  can  make  the  certified  copies  required  by  the 
statute.' 

'  Form  No.  18.  '  1^  re  Neale,  2  B.  R.  177 ;  s.  c.  1  L.  T.  B.  295. 

"  In  re  Pntterson,  1  B.  R.  105;  s.  c.  1  Ben.  508. 
*  In  re  Scheiffer  &  Garrett,  2  B.  R.  5'Jl. 
'  In  re  Wm.  H.  Wylie,  2  B.  R.  137. 

»  In  re  Neale,  3  B.  R.  177  ;  s.  c.  1  L.  T.  B.  295;  contra,  Zeigler  v.  Shomo, 
78  Penn.  :j.j7.  '  In  re  A.  Alexander,  3  B.  R.  (quarto),  20. 
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The  assignee  must,  within  six  months,  cause  the  assign- 
ment to  him  to  be  recorded  in  every  registry  of  deeds  or 
other  office  within  the  United  States,  where  a  conveyance 
of  any  land  owned  by  the  bankrupt  ought  by  law  to  be 
recorded  (§  5054).  The  object  in  requiring  the  assignment 
to  be  recorded  is  not  to  vest  a  title  in  the  assignee,  for  he 
has  title  though  the  assignment  may  never  be  recorded. 
It  may  also  be  used  as  evidence  in  the  courts  without 
being  recorded.  The  object  in  requiring  it  to  be  recorded 
is,  that  every  purchaser  of  land  at  an  assignee's  sale  may 
have  recourse  to  a  certified  copy  from  such  record  as  a 
link  in  his  claim  of  title  in  any  suit  he  may  bring  for  the 
possession,  or  in  any  suit  in  respect  to  the  property  which 
he,  or  his  heirs,  or  others  claiming  under  him,  may  desire 
to  bring.  Recording  is  necessary  for  the  safety  of  such 
purchaser.  There  is  but  one  original  assignment,  and 
that  must  be  filed  eventually  in  the  office  of  the  clerk  of 
the  district  court.  This  might  be  destroyed  or  lost,  and  it 
is  often  very  inconvenient  to  have  recourse  to  it.^  The 
recording  of  the,  assignment,  however,  is  not  essential  to 
the  validity  of  the  transfer,  and  is  not  designed  to  operate 
as  under  the  State  registry  acts.  The  assignment  relates 
back  to  the  commencement  of  the  proceedings,  and  all 
subsequent  purchasers  are  affected  accordingly,  whether 
they  purchase  before  tbe  assignment  is  actually  made  or 
afterwards.  A  person  who  purchases  from  the  bankrupt 
after  the  commencement  of  the  proceedings,  takes  no  title 
although  he  has  no  notice  thereof  The  question  of  notice 
can  not  arise.  The  purchase  being  of  what  the  bankrupt 
had  at  the  time  of  transfer,  the  purchaser  acquires  no  title 
as  against  tke  assignee.^ 

'  In  re  Neale,  3  B.  R.  177;  s.  c.  1  L.  T.  B.  395;  Holbrook'v.  Coney,  35 
111.  543. 

''  Davis  V.  Anderson,  6  B.  R.  145  ;  in  re  T.  B.  Gregg,  3  B.  R.  539  ;  s.  c.  1 
L.  T.  B.  398 ;  Stuart  v.  Hines,  6  B.  R.  416;  s.  c.  33  Iowa,  60;  s.  c.  5  L.  T.  B. 
46 ;  Philips  v.  Helmbold,  36  N.  J.  Eq.  303. 
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DUTIES    OF    ASSIGJSTEES   AND    MODE    OF   EEIIOVAL. 

The  assignee  must,  immediately  upon  entering  upon  his 
duties,  prepare  a  complete  inventory  of  all  the  property 
of  the  bankrupt  that  comes  into  his  possession,  except 
where  an  inventory  is  furnished  to  him  by  the  marshal ; 
in  which  case,  having  verified  the  same,  he  must  add  there, 
to  a  certificate  that  the  same  is  correct,  or  that  the  same  is 
correct  as  modified  by  a  supplemental  inventory,  to  be 
annexed  thereto;  in  which  supplemental  inventory  he 
must  state  any  deficiency  of  assets  named  in  the  marshal's 
inventory,  and  must  add  any  property  or  assets  not  con- 
tained therein.^  Every  assignee  must  keep  a  regular 
account  of  all  moneys  received  or  expended  by  him,  to 
which  every  creditor  may,  at  reasonable  times,  have  free 
access.^  The  assignee  of  a  partnership  must  keep  separate 
accounts  of  the  joint  stock  or  property  of  the  firm,  and  of 
the  separate  estate  of  each  partner  (§  5121).  The  assignee 
must  .report,  under  oath,  to  the  court,  at  least  as  often  as  ' 
once  in  three  months,  the  condition  of  the  estate  in  his 
charge,  and  the  state  of  his  accounts  in  detail,  and  at  all 
other  times  when  the  court,  on  motion  or  otherwise,  shall 
so  order.* 

The  assignee  must,  as  soon  as  may  be  after  receiving 
any  money  belonging  to  the  estate,  deposit  the  same  in 
some  bank  in  his  name  as  assignee,  or  otherwise  keep  it 
distinct  and  apart  from  all  other  money  in  his  possession  ; 
and  must,  as  far  as  practical,  keep  all  goods  and  effects 
belonging  to  the  estate  separate  and  apart  from  all  other 

'  Rule  XIX.       '  Act  of  22  June,  1874,  §  4.       =  Act  of  23  June,  1874,  §  4. 
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goods  in  his  possession,  or  designated  by  appropriate 
marts,  so  ttat  they  may  be  easily  and  clearly  distin- 
guished, and  may  not  be  exposed  or  liable  to  be  taken  as 
his-  property,  or  for  the  payment  of  his  debts  (§  5059). 
The  district  court  in  each  district  designates  certain  national 
banks,  if  there  are  any  within  the  judical  district,  or  if 
there  be  none,  then  some  other  safe  depository,  in  which 
all  moneys  received  by  assignees,  or  paid  into  court  in  the 
course  of  any  proceedings  in  bankruptcy,  must  be  de- 
posited ;  and  every  assignee,  and  the  clerk  of  such  court, 
must  deposit  all  sums  received  by  them  severally,  on  ac- 
count of  any  bankrupt's  estate,  in  one  designated  depos- 
itory, and  every  clerk  and  assignee  must  make  a  report 
to  the  court  of  the  funds  received  by  him,  and  of  deposits 
made  by  him,  on  the  first  Monday  of  every  month.  No 
moneys  so  deposited  can  be  drawn  from  such  depository 
unless  upon  a  check  or  warrant  signed  by  the  clerk  of  the 
court,  or  by  an  assignee,  and  countersigned  by  the  judge 
of  the  court,  or  one  of  che  registers  designated  for  that 
purpose,  stating  the  date,  the  sum,  and  the  account  for ' 
which  it  is  drawn ;  and  an  entry  of  the  substance  of  such 
check  or  warrant,  with  the  date  thereof,  the  sum  drawn 
for,  and  the  account  for  which  it  is  drawa,  must  be  forth- 
with made  in  a  book  kept  f<3r  that  purpose  by  the  assignee 
'  or  the  clerk ;  and  all  checks  and  drafts  must  be  entered  in 
the  order  of  time  in  which  they  are  drawn,  and  must  be 
numbered  in  the  case  of  each  estate.  A  copy  of  Rule 
XXVIII  must  be  furnished  to  the  depository  so  designated, 
and  also  the  name  of  any  register  authorized  to  counter- 
sign such  checks.^  The  substance  of  each  monthly  return 
of  the  assignee  must  be  sent  by  the  register  to  any  cred- 
itor who  shall  request  it  and  pay  the  fee  provided  for 
notices  to  creditors.^ 

When  it  appears  that  the  distribution  of  the  estate 

'  Rule  XXVm.  ^  Rule  XIX. 
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may  be  delayed  by  litigation  or  other  cause,  the  court  may 
direct  the  temporary  investment  of  the  money  belonging 
to  such  estate  in  securities,  to  be  approved  by  the  judge 
or  a  register  of  the  court,  or  may  authorize  the  same  to  be 
deposited  in  any  convenient  bank  upon  such  interest,  not 
exceeding  the  legal  rate,  as  the  bank  may  contract  with 
the  assignee  to  pay  thereon  (§  5060). 

All  proofs  must  be  delivered  or  sent  by  mail  to  the 
assignee  whose  duty  it  is  to  examine  the  same  and  compare 
them  with  the  books  and  accounts  of  the  bankrupt,  and 
to  register  in  a  book  to  be  kept  by  him  for  that  purpose, 
the  names  of  creditors  who  have  proved  their  claims,  in 
the  order  in  which  such  proofs  are  received,  stating  the 
time  of  receipt  of  such  proofs,  and  the  amount  and  nature 
of  the  debts,  which  book  must  be  open  to  the  inspection 
of  all  the  creditors  (§  5080).  Proofs  of  debt  received  by 
any  assignee  must  be  delivered  to  the  register  to  whom 
the  cause  is  referred.^ 

The  assignee  may,  under  the  direction  of  the  court, 
submit  any  controversy  arising  in  the  settlement  of  de- 
mands against  the  estate,  or  of  debts  due  to  it,  to  the 
determination  of  arbitrators,  to  be  chosen  by  him  and  the 
other  party  to  the  controversy ;  and  may,  under  such 
direction,  compound  and  settle  any  such  controversy,  by 
agreement  with  the  other  party,  as  he  thinks  proper  and" 
most  for  the  interest  of  the  creditors  (§  5061).  Whenever 
an  assignee  makes  application  to  the  court  for  authority 
to  submit  a  controversy  arising  in  the  settlement  of  de- 
mands against  the  bankrupt's  estate,  or  of  debts  due  to 
it,  to  the  determination  of  arbitrators,  or  for  authority  to 
compound  and  settle  such  controversy  by  agreement  with 
the  other  party,  the  subject-matter  of  the  controversy  and 
the  reasons  why  the  assignee  thinks  it  proper  and  most 
for  the  interest  of  the  creditors  that  it  should  be  settled 


'  Rule  XXXIV. 
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by  arbitration  or  otherwise,  miist  be  set  fortli  clearly  and 
distinctly  in  the  application;  and  the  court,  upon  exam- 
ination of  the  same,  may  immediately  proceed  to  take 
testimony  and  make  an  order  thereon,  or  may  direct  the 
assignee  to  give  notice  of  the  application,  either  by  publi- 
cation or  by  mail,  or  both,  to  the  creditors  who  have 
proved  their  claims,  to  appear  and  show  cause,  on  a  day 
to  be  named  in  the  order  and  notice,  why  the  application 
should  not  be  granted,  and  may  make  such  order  thereon 
as  may  be  just  and  proper.^ 

The  assignee  must  demand  and  receive,  from  any 
and  all  persons  holding  the  same,  all  the  estate  assigned, 
or  intended  to  be  assigned,  under  the  provisions  of 
the  statute  (§  5055).  The  debtor  must,  at  the  request 
of  the  assignee,  and  at  the  expense  of  the  estate,  make 
and  execute  any  instruments,  deeds,  and  writings,  which 
may  be  proper,  to  enable  the  assignee  to  possess  him- 
self fully  of  all  the  assets  of  the  bankrupt  (§  5051). 
No  person  is  entitled,  as  against  the  assignee,  to  with- 
hold from  him  possession  of  any  books  of  account  of 
the  bankrupt,  or  claim  any  lien  thereon  (§  5050).  The 
assignee  has  the  like  remedy  to  recover  all  the  estate, 
debts  and  effects  in  his  own  name,  as  the  debtor  might 
have  had  if  the  decree  in  bankruptcy  had  not  been  ren- 
'  dered  and  no  assignment  had  been  made  (§  5047). 

If,  at  the  time  of  the  commencement  of  proceedings  in 
bankruptcy,  an  action  is  pending  in  the  name  of  the 
debtor  for  the  recovery  of  a  debt  or  other  thing,  which 
might  or  ought  to  pass  to  the  assignee  by  the  assignment, 
the  assignee  may,  if  he  requires  it,  be  admitted  to  prose- 
cute the  action  in  his  own  name,  and  in  like  manner  and 
with  like  effect  as  if  it  had  been  originally  commenced  by 
him  (§  5047).  The  bankrupt  may  continue  to  prosecute 
a  pending  action  until  the  assignee  is  appointed  and  an 
assignment  made  to  him,  for  he  holds  the  title,  and  there 

'  Rule  XX. 
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is  no  one  to  take  his  place  'until  that  time.^  If  a  chose  in 
action  upon  which  a  suit  has  been  brought  was  assigned 
before  the  commencement  of  proceedings  in  bankraptcy, 
the  suit  may  stiU  be  prosecuted  in  the  name  of  the  bank- 
rupt.** "Whether  such  a  transfer  is  void  under  the  bank- 
rupt law  or  not  is  a  question  that  can  not  be  raised  by 
the  defendant,  for  the  assignee  is  the  only  party  who  can 
contest  it.^  If  the  suit  is  on  a  contract  made  by  the  bank- 
rupt as  agent  for  another,  the  suit  may  still  be  continued,, 
in  his  own  name.*  The  bankrupt  may  also  continue  to 
prosecute  an  action  of  replevin  for  an  article  which  is  set 
apart  to  him  as  exempt.^  Where  the  right  of  action;  how- 
ever, passes  to  the  assignee,  he  must  prosecute  the  suit  in 
his  own  name,  and  not  in  the  name  of  the  banki'upt,  for 
the  bankrupt  is  civiliter  mortuus,  and  can  not,  in  such  a 
case,  sue  either  for  himself  or  for  another.^  The  bankrupt 
can  not  prosecute  the  action  in  his  own  name,  although  he 
did  not  place  the  right  on  his  schedule.'^  The  language  of 
the  statute,  however,  is  permissive.  It  only  becomes  a  duty 
to  prosecute  a  suit  when  the  interest  of  the  estate  demands 
it,  and  of  this  the  assignee  is  in  the  first  instance  the  judge. 
He  need  not  proceed  unless  he  sees  that  it  is  for  the  bene- 
fit of  the  estate,  and  has  money  in  hand  sufficient  to  meet 
the  expenses.^  If  he  deems  it  expedient,  he  may  prosecute 
the  action  in  his  own  name,  whether  it  is  pending  in  a 
State  or  Federal  court.^  His  right  to  do  so  is  not  affected 
by  the  circumstance  that  third  persons  also  have  an  inter. 
est  in  the  claim.^"    If  any  suit  at  law  or  in  equity  in  which 

'  Sutherland  v.  Davis,   10  B.  R.  434 ;  s.  c.  43  Ind.  36. 

'  Valentine  v.  Holloman,  63  N.  C.  475 ;  King  v.  Morrison,  5  Ark.  519. 

=  Smally  v.  Taylor,  33  Tex.  668. 

'  Rhoades  v.  Blackiston,  106  Mass.  334.       '  Scott  v.  Wilkie,  65  N.  C.  376. 

»  Cannon  v.  Wellford,  33  Gratt.  196  ;  Lacy  v.  Rockett,  11  Ala.  1003;  con- 
tra, Noonan  v.  Orton,  13  B.  R.  405-;  s.  c.  34  Wis.  359. 

'  Planters'  Bank  v.  Conger,  20  Miss.  537. 

s  Read  V.  Waterhouse,  10  B.  R.  277;  B.C.  53N.  T.  587;  B.C.  35  N.  T. 
Sup.  78;  s.  c.  13  Abb.  Pr.  (N.  S.)  355. 

"  Ames  V.  Gilman,  51  Mass.  239.  i »  Hammond  v.  Rice,  18  Vt.  353. 
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tte  bankrupt  is  a  party  in  his  own  name  is  pending  at  the 
time  of  the  adjudication  of  bankruptcy,  the  assignee  may 
defend  th.e  same  in  the  same  manner  and  with  the  like 
effect  as  it  might  have  been  defended  by  the  bankrupt 
(504Y).  The  power  of  State  courts  to  proceed  with 
pending  snits  is  thus,  under  certain  prescribed  limita- 
tions, recognized  by  the  statute  itself.  If  a  creditor  pros- 
ecuting such  pending  suit  proves  his  debt,  his  right  to 
continue  it  is  suspended  until  a  hearing  is  had  upon  the 
application  for  a  discharge ;  and,  if  a  discharge  is  granted, 
is  absolutely  surrendered.  If  he  does  not  prove  his  debt, 
then  the  suit  can  only  be  stayed  temporarily  to  await  the 
determination  of  the  right  of  the  bankrupt  to  obtain  a 
discharge.  _  Congress  could  have  made  an  adjudication  in 
bankruptcy  operate  proprio  vigore,  to  withdraw  all  cases 
pending  in  other  courts,  at  the  time  of  the  filing  of  the 
petition,  to  which  the  bankrupt  should  be  a  party,  from 
those  tribunals,  and  transfer  them  into  the  district  court. 
It  has  not,  however,  done  so.  It  not  only  has  not  de- 
prived those  courts  of  jurisdiction  over  such  cases,  but  it 
has  provided  for  their  prosecution  and  defense  in  those 
courts  by  the  assignee.  The  jurisdiction  of  other  courts 
is  not  extinguished,  except  in  those  cases  where  the  cred- 
itor proves  his  debt,  Nor  can  the  district  court  determine 
any  of  the  questions  that  may  arise  in  actions  so  pending 
in  those  courts.  They  have  authority  over  such  actions, 
and  jurisdiction  of  the  parties  and  subject-matter,  and 
must  determine  such  questions,  as  they  arise,  according  to 
law,  subject  to  the  final  judgment  of  the  Supreme  Court 
of  the  United  States,  in  case  any  right  or  claim  is  set  up 
under  any  statute  of  the  United  States,  and  such  right  or 
claim  is  denied  by  those  tribunals.  In  no  other  way 
can  their  decisions  be  reversed  or  revised.^ 


'  Samson  v.  Burton,  4  B.  R.  1 ;  s.  c.  5  Ben.  325 ;  Clark  v.  Binniager,  3  B. 
R.  518  ;  s.  c.  38  How.  Pr.  341 ;  s.  c.  39  How.  Pr.  363  ;  s.  c.  3  L.  T.  B.  49 ;  in 
re  Clark  et  al.  3  B.  R.  534 ;  s.  c.  4  Ben.  88  ;  Peck  v.  Jenness,  7  How.  613. 

10 
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This  provision,  however,  does  not  oblige  the  assignee 
to  seek  a  remedy  by  becoming  a  party  to  a  pending  suit. 
He  may  institute  proceedings  in  the  Federal  courts  in 
those  instances  vrhere  jurisdiction  is  expressly  conferred 
upon  them  by  the  statute.^  In  making  his  application  to 
be  admitted  as  a  party  to  a  suit,  the  assignee  must  show- 
that  he  has  some  interest  in  the  controversy.  There  is  no 
reason  for  making  him  a  party  to  a  protracted  litigation 
unless  it  is  shown  that  there  is  a  good  reason  for  supposing 
that  he  has  some  right  which  may  be  affected  by  the  suit.^ 

A  copy,  duly  certified  by  the  clerk  of  the  court,  under 
the  seal  thereof,  of  the  assignment,  is  conclusive  evidence 
of  the  title  of  the  assignee  to  take,  hold,  sue  for,  and  re- 
cover the  property  of  the  bankrupt  (§  5049).  He  wiU 
be  admitted  as  a  party  to  the  suit,  on  motion,  upon  the 
production  of  such  copy  duly  certified.*  It  is  not  neces- 
sary for  him  to  show  all  the  steps  in  the  proceedings,*  or 
the  jurisdiction  of  the  court  over  the  proceedings  or  the 
person  of  the  bankrupt,®  for  the  copy  of  the  assignment  is 
made  conclusive  evidence  of  his  right  to  sue.  For  the 
same  reason,  the  existence  or  sufficiency  of  the  debt  of 
the  petitioning  creditor  can  not  be  collaterally  drawn  in 
question.* 

No  suit  pending  in  the  name  of  the  assignee,  or  to  . 
which  he  is  a  party,  will  be  abated  by  his  death  or  re- 
moval ;    but,  upon  the  motion  of   the  surviving  or  re- 
maining or  new  assignee,  as  the  case  may  be,  he  will  he 
admitted  to  prosecute  the  suit  in  like  manner  and  with 

'  Traders'  National  Bank  v.  Campbell,  3  B.  R.  498 ;  s.  c.  6  B.  R.  353 ;  s.  c. 
2  Bias.  423  ;  s.  c.  14  Wall.  87. 

■■  Gunther  et  al.  v.  Greenfield  et  al.  3  B.  R.  730 :  8.  c.  8  Abb.  Pr.  (N.  S.) 

191. 

'  Hemdon  v.  Howard,  4  B.  R.  212 ;  s.  c.  9  Wall.  664 ;  s.  c.  40  How.  Pr. 
288  ;  Knox  v.  Exchange  Bank,  12  Wall.  379. 

*  Rogers  v.  Stevenson,  16  Minn.  68. 

"  Cone  V.  Purcell,  11  B.  R.  490 ;  s.  o.  56  N.  Y.  649. 

•  Baratow  v.  Adams,  2  Day.  70;  Rugan  v.  West,  1  Binn.  263;  Barclay  T. 
Carson,  2  Hay  (N.  C.)  243;  Lovett  v.  Cutler,  1  Mass.  67;  Livermore  v.  Sway- 
zey,  7  Mass.  213;  Den  v. Wright,  Pet.  C.  C.  64. 
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like  effect  as  if  it  "had  "been  originally  commenced  by  him 
(§  5048). 

Whenever  it  may  be  deemed  for  the  benefit  of  the 
estate  to  compound  any  debts,  or  other  claims,  or  securi- 
ties due  or  belonging  to  the  estate  of  the  bankrupt,  the 
assignee,  or  the  bankrupt,  or  any  creditor  who  has  proved 
his  debt,  may  file  his  petition  therefor  in  the  office  of  the 
clerk  of  the  district  court;  and  thereupon  the  court  will 
appoint  a  suitable  time  and  place  for  the  hearing  thereof, 
notice  of  which  must  be  given  in  some  newspaper,  to  be 
designated  by  the  court,  at  least  ten  days  before  the  hear- 
ing, so  that  all  creditors  and  other  persons  interested  may 
appear  and  show  cause,  if  they  any  have,  why  an  order 
should  not  be  passed  by  the  court  upon  the  petition,  au- 
thorizing such  act  upon  the  part  of  the  assignee.'' 

The  court,  after  due  notice  and  hearing,  may  remove 
an  assignee  for  any  cause  which,  in  its  judgment,  renders 
such  removal  necessary  or  expedient,  and  at  a  meeting 
called  for  the  purpose,  by  order  of  the  court  in  its  discre- 
tion, or  called  upon  the  application  of  a  majority  of  the 
creditors  in  number  and  value,  the  creditors  may  also, 
with  consent  of  the  court,  remove  any  assignee  by  such 
vote  as  is  necessary  for  the  choice  of  an  assignee  (§  5039). 
Any  person  interested  in  the  settlement  of  the  estate  may 
file  a  petition  in  the  prescribed  form,  asking  for  such  re- 
moval,^ and  must  set  forth  in  his  application  the  causes 
for  which  such  removal  is  requested.  This  petition  must 
be  entitled  in  the  cause,  addressed  to  the  judge,  and  duly 
verified  by  the  oath  of  the  petitioner.  The  register  can 
not  entertain  such  a  petition.  It  must  be  filed  in  court.* 
Upon  the  filing  of  the  petition,  an  order  *  for  the  assignee 
to  appear  and  show  cause  is  passed,  and  served  upon  him 
by  the  marshal.®     The  return  of  service  is  made  in  the 

'  Rule  XVII.  "  Form  No.  40. 

'  In  re  Stokes,  1  B.  R.  489.  '  Form  No.  41. 

•  Rule  XXm. 
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usual  form.  Upon  the  return  day  the  assignee  should 
appear  and  answer  the  allegations  of  the  petitions.  The 
motion  for  removal  may  be  tried  on  affidavits  or  testimony 
taken  in  open  court,  or  before  a  register  or  commissioner 

(§  5003). 

The  court  may  order  a  removal/  or  call  a  meetmg  of 
creditors  to  consider  the  question  of  removal.^  The  re- 
moval is  a  matter  in  the  discretion  of  the  court.  Such 
discretion  is,  hovrever,  a  legal  discretion,  and  can  only  be 
exercised  when  cause  is  shown  rendering  such  removal 
expedient  or  necessary.'  An  assignee  is  not  appointed 
simply  for  his  own  profit,  but  as  trustee  for  the  creditors, 
and  he  is  bound  to  exercise  due  diligence  in  collecting 
and  disposing  of  the  property  of  the  bankrupt,  and  in 
distributing  the  proceeds  among  the  creditors.  If  he  is 
guilty  of  gross  and  culpable  negligence  of  duty  in  this 
respect  he  may  be  removed.*  Where  there  is  an  irreconcil- 
able difference  between  the  assignee  and  a  large  portion  of 
the  creditors,  an  order  for  his  removal  will  be  made.  He 
is  a  trustee  of  each  and  every  creditor.  He  receives  a 
compensation  for  his  services,  and  is  held  to  strict  diligence 
in  watching  their  interests.  •  They  are  the  beneficiaries,  and 
have  a  direct  interest  in  the  proceedings.  The  court  will 
not  constitute  itself  the  legal  adviser  of  the  assignee.  He 
has  a  right  to  choose  his  counsel,  subject  to  the  approval 
of  the  court,  and  must  proceed  with  his  duties  according 
to  his  best  judgment,  being  held  to  no  more  than  a  just 
and  reasonable  accountability.®  If  the  assignee  is  charged 
with  misconduct  in  instituting  a  suit,  the  question  is  not 
Avhether  the  suit  was  without  proper  legal  foundation,  but 

'  Form  No.  43. 

^^  In  re  N.  Y.  Steamship  Co.  2  B.  R.  423 ;  in  re  ilallory,  4  B.  R.  153 ;  s.  c. 
2  L.  T.  B.  130. 

» In  re  Blodgett  &  Sandfovd,  5  B.  R.  472. 

*  Ip  re  Morse,  7  B.  R.  56. 

'■  In  re  Mallory,  4  B.  R.  153  ;  s.  c.  2  L.  T.  B.  130  ;  in  re  Perkins,  8  B.  K. 
56  ;  s.  c.  5  Biss.  254. 
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■whetlier  its  prosecution  was  fraudulent,  malicious,  or  from 
unjust  motives  and  not  in  good  faith.^  Erroneous  legal 
advice,  where  the  errors  are  so  gross  and  frequent  as  to  be 
evidence  of  the  incompetency  of  his  legal  adviser,  may  be 
cause  for  ordering  him  to  employ  other  counsel ;  but  does 
not  necessarily  constitute  a  cause  for  removing  the  assignee 
himself*  When  creditors  apply  to  an  assignee  to  ascer- 
tain the  condition  of  the  estate,  he  should  communicate  all 
material  facts  within  his  knowledge,  and  the  willful  sup- 
pression of  such  facts  is  a  ground  for  removal.^  He  may 
also  be  removed  if  he  fails  and  neglects  to  well  and  faith- 
fully discharge  his  duties  in  the  sale  or  disposition  of  prop- 
erty, or  in  any  manner  unfairly  or  wrongfully  sells  or  dis- 
poses of,  or  in  any  manner  fraudulently  or  corruptly  com- 
bines, conspires  or  agrees  with  any  person  or  persons  with 
intent  to  unfairly  or  wrongfully  sell  or  dispose  of  the 
property  committed  to  his  charge.*  If  a  proper  case  is 
established  upon  the  hearing  of  such  petition,  the  court 
may  also,  and  upon  the  application  of  a  majority  of  the 
creditors  in  number  and  value  must,  call  a  meeting  of  the 
creditors  to  consider  the  question  of  such  removal,  and 
may  also  direct  that  if  the  requisite  vote  at  |uch  meeting 
is  in  favor  of  a  removal,  the  creditors  may  then  at  the 
same  time  choose  a  successor.®  The  order  for  the  meetino; 
must  be  in  the  prescribed  form.'  If  it  is  made  upon  the 
petition  of  a  creditor,  it  should  set  forth  the  charges,  or  if 
it  is  made  at  the  request  of  the  majority  of  the  creditors, 
the  fact  should  be  so  stated.  Notices  to  the  creditors  of 
the  time  and  place  of  meeting  must  be  given  through  mail 
by  letter,  signed  by  the  clerk  of  the  court.  Every  en- 
velope containing  a  notice  must  have  printed  upon  it  a 

•  In  re  Sacchi,  6  B.  R.  398 ;  s.  c.  6  B.  R.  497 ;  s.  c.  43  How.  Pr.  350. 
"  In  re  Blodgett  &  Sandford,  5  B.  R.  473. 

» In  re  Perkins,  8  B.  R.  56 ;  s.  c.  5  Biss.  3^4. 

•  Act  of  33  June,  1874,  §  4.  'In  re  IST.  Y.  Steamship  Co.  3  B.  R.  438. 
'  Form  No.  43. 
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direction  to  the  postmaster  at  the  place  to  which  it  is  sent 
to  return  the  same  within  ten  days  unless  called  for.^  The 
form  of  the  vote  for  a  removal  is  the  same  as  that  for 
an  appointment,  except  that  the  vyord  remove  is  substi- 
tuted for  the  vrord  appoint ;  a  successor  is  elected  in  the 
same  manner  as  the  original  assignee  was,  and  the  same 
memorandum  of  the  election  should  be  made.*  The  re- 
moval, however,  is  subject  to  the  approval  of  the  judge, 
who  will  exercise  a  legal  discretion.*  In  case  the  assignee 
neglects  to  file  any  report  or  statement  wMch  it  is  made 
his  duty  to  file  or  make  by  the  bankrupt  act,  or  any  gen- 
eral order  in  bankruptcy,  within  five  days  after  the  same 
is  due,  it  is  the  duty  of  the  register  to  make  the  order  re- 
quiring the  assignee  to  show  cause  before  the  court,  at  a 
time  specified  in  the  order,  why  he  should  not  be  removed 
from  office.  The  register  must  cause  a  copy  of  tlie  order 
to  be  served  upon  the  assignee  at  least  seven  days  before 
the  time  fixed  for  the  hearing,  and  proof  of  the  service 
thereof  to  be  delivered  to  the  clerk.* 

Vacancies  caused  by  death  or  otherwise  in  the  office 
of  assignee  may  be  filled  by  appointment  of  the  court,  or, 
at  its  discretion,  by  an  election  by  the  creditors  at  a  regular  ' 
meeting  or  at  a  meeting  called  ®  for  «fche  purpose,  with  such 
notice  thereof  in  writing  to  all  known  creditors,  and  by 
such  person  as  the  court  may  direct  (§  5041).  The  vacan- 
cies, however,  are  only  those  which  occur  after  an  assignee 
has  once  been  regularly  elected  or  appointed,  and  received 
the  approval  of  the  judge.^ 

An  assignee  may,  with  the  consent  of  the  judge,  resign 
his  trust,  and  be  discharged  therefrom  (§  5038).  The 
resignation  or  removal  of  an  assignee  in  no  way  releases 
him  from  performing  all  things  requisite  on  his  part  for 

'  Rule  XXIir.  =  Form  No.  43. 

'  Form  No.  44.  .  .  « Rule  XIX. 

•  'In  re  Dewey,  4  B.  R.  413;  s.  c.  Lowell,  493;  b.  c.  3  L.  T.  B.  134. 
'  In  re  Scheiffer  &  Garrett,  2  B.  R.  591. 
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the  proper  closing  up  of  Lis  trust  and  the  transmission 
thereof  to  his  successors,  nor  does  it  affect  the  liability  of 
the  principal  or  surety  on  the  bond  given  by  the  assignee 
(§  5040).  When,  by  death  or  otherwise,  the  number  of 
assignees  is  reduced,  the  estate  of  the  debtor  not  lawfully 
disposed  of  vests  in  the  remaining  assignee  or  assignees, 
and  the  persons  selected  to  fill  vacancies,  if  any,  with  the 
same  powers  and  duties  relative  thereto  as  if  they  were 
originally  chosen  (§  5042).  Any  former  assignee,  his  ex- 
ecutors  or  administrators,  upon  request,  and  at  the  ex- 
pense of  the  estate,  must  make  and  execute  to  the  new 
assignee  all  deeds,  conveyances,  and  assurances,  and  do  all 
other  lawful  acts  requisite  to  enable  him  to  recover  and 
receive  all  the  estate.  And  the  court  may  make  all  orders 
which  it  may  deem  expedient  to  secure  the  proper  fulfil- 
ment of  the  duties  of  any  former  assignee,  and  the  rights 
and  interests  of  all  persons  interested  in  the  estate 
(§  5043).  An.  assignee  refusing  or  unreasonably  neglect- 
ing to  execute  an  instrument  when  lawfully  required  by 
the  court,  or  disobeying  a  lawful  order  or  decree  of  the 
court  in  the  premises,  may  be  punished  as  for  a  contempt 
of  court  (§  5037). 


CHAPTER  VIII. 


EXEMPTIONS. 


The  assignee  must  make  report  to  tlie  court,  within 
twenty  days  after  receiving  the  deed  of  assignment,  of  the 
articles  set  off  to  the  bankrupt  by  him,  with  the  estimated  , 
value  of  each  article.^ 

The  exemptions  which  may  be  made  are  the  necessary 
household  and  kitchen  furniture,  and  such  other  articles 
and  necessaries  of  such  bankrupt  as  the  assignee  may  des- 
ignate and  set  apart,  having  reference  in  the  amount  to 
the  family,  condition,  and  circumstances  of  the  bankrupt, 
but  altogether  not  to  exceed  in  value,  in  any  case,  the  sum 
of  five  hundred  dollars ;  and  also  the  wearing  apparel  of 
such  bankrupt,  and  that  of  his  wife  and  children ;  and  the 
uniform,  arms,  and  equipments  of  any  person  who  is  or 
has  been  a  soldier  in  the  militia,  or  in  the  service  of  the 
United  States;  and  such  other  property  as  now  is,  or 
hereafter  may  be,  exempt  from  attachment  or  seizure, 
or  levy  on  execution  by  the  laws  of  the  United  States ; 
and  such  other  property  not  included  in  the  foregoing  ex- 
emptions, as  is  exempted  from  levy  and  sale  upon  execu- 
tion or  other  process  or  order  of  any  court  by  the  laws  of 
the  State  in  which  the  bankrupt  has  bis  domicile  at  the  time 
of  the  commencement  of  the  proceedings  in  bankpruptcy, 
to  an  amount  allowed  by  the  constitution  and  laws  of  each 
State  as  existing  in  the  year  eighteen  hundred  and  seven- 
ty-one (§  5045).  As  these  provisions  are  founded  upon 
the  humane  policy  of  providing  means  for  the  support  of 
the  poor  man  and  his  family,  they  are  to  be  liberally 
rather  than  strictly  construed ;  they  should  receive  such 

'  Rule  XIX. 
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fair  construction  as  will  best  promote  the  beneficent  inten- 
tion of  Congress. 

The  following  property  is,  according  to  these  provisions, 
exempt  absolutely  and  independently  of  the  exercise  of 
any  discretion  on  the  part  of  the  assignee,  viz. :  1st. 
Necessary  household  and  kitchen  furniture  to  an  amount 
not  exceeding  $500 ;  2d.  Wearing  apparel  of  the  bank- 
rupt, his  wife  and  children ;  3d.  Uniform,  arms,  and 
equipments,  if  the  bankrupt  has  been  or  is  in  the  Federal 
military  service ;  4th.  Other  property,  which,  at  the  time 
of  the  filing  of  the  petition,  is  exempt  by  the  laws  of  the 
United.  States ;  and  5th.  Property  exempt  by  State  laws 
other  than  that  already  specified.^ 

The  provision  in  regard  to  household  and  kitchen  fur- 
niture is  imperative  on  the  assignee,  though  he  must  de- 
termine what  furniture,  under  the  circumstances,  is  neces- 
sary.* The  furniture,  in  order  to  be  exempted,  must  be 
necessary.  It  can  not  be  necessary,  in  the  sense  of. the 
law,  unless  the  bankrupt  is  a  householder — the  head  of  a 
family.  He  need  not  have  a  wife.  His  household  may 
consist  of  servants,  or  any  persons  residing  with  him,  and 
under  his  control.*  If  he  has  an  adopted  daughter  and 
her  children  living  with  him,  but  hires  the  servants,  he  is 
the  head  of  the  family,*  although  he  has  neither  wife  nor 
children.  These  illustrations  are  enough  to  show  what  is 
intended  when  it  is  said  that  the  bankrupt  must  keep 
house,  or  be  the  head  of  a  family.  It  would  make  no 
difference  whether  he  has  a  whole  house  or  only  a  portion. 
K  he  has  a  wife  or  children,  and  furnishes  his  own  rooms, 
he  might  still  be  entitled  to  the  exemption,  although  he 
was  merely  boarding,  for  he  would,  even  then,  be  the 
head  of  a  family.  It  is  not  sufficient,  however,  that  he  be 
the  head  of  a  family  merely.     The  furniture  must  also 


'  In  re  Feely,  3  B.  R.  66.  »  In  re  W.  H.  Thiell,  4  Biss.  341. 

=  In  re  Cobb,  1  B.  R.  414;  s.  c.  1 
c.  6  Phila.  438. 

■■  In  re  Wm.  Taylor,  3  B.  R.  158. 


=  In  re  Cobb,  1  B.  R.  414;  s.  c.  1  L.  T.  B.  59;  in  re  Ruth,   1  B.  R.  154; 
s.  c.  6  Phila.  438. 
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be  necessary  to  him  in  his  condition  and  circumstances. 
Only  those  articles  are  exempt  which  are  necessary  to  en- 
able him  to  keep  house.  This  necessity  need  not  be  a 
stringent,  imperative  necessity.  The  statute  does  not  so 
limit  the  exemption,  nor  declare  that  the  articles  must  he 
strictly  and  indispensably  necessary.  Those  articles  may 
be  considered  necessary  which  are  commonly  used  among 
men  of  moderate  means  in  that  community.  The  articles 
and  the  amount  will,  of  course,  both  vary,  according  to 
the  locality  and  the  business  of  the  bankrupt.  What 
would  be  necessary  on  a  farm  would  not  be  necessary  in 
a  city,  and  vice  versa.  If  he  had  furniture  to  the  .amount 
of  8500,  it  would  probably  be  exempt  to  that  amount. 
Furniture  to  the  amount  of  $355  has  been  declared  little 
enough.^  The  fact  that  the  bankrupt's  wife  has  furniture 
which  is  her  separate  property  does  not  affect  the  ques- 
tion, for  it  is  not  the  policy  of  the  statute  to  leave  him 
dependent  upon  her  for  the  means  necessary  to  enable 
him  to  keep  house.* 

The  practice  in  the  Federal  and  State  courts  was,  in 
1871,  generally  the  same,  as  to  the  exemption  of  the  prop- 
erty of  debtors.*  This  fact  is  very  important,  and  should 
be  duly  considered  in  making  exemptions  under  the  State 
laws,  for  no  property  can  be  exernpted  under  the  State 
law  which  is  or  can  be  included  in  any  other  exemptions 
(§5045).*  An  exemption  may  be  allowed  under  the  ter- 
ritorial statute.*  The  exemption  under  the  laws  of  the 
United  States  is  not  limited  to  those  exemptions  which 
could  have  been  made  at  the  time  the  bankrupt  law  was 


'  In  re  Cobb,  1  B.  E.  414 ;  s.  c.  1  L.  T.  B.  59. 

"^  In  re  Cobb,  1  B.  R  414;  s.  c.  1  L.  T.B.  59;  in  re  D.  H.  Tonne,  13  B. 
R.  170. 

'  In  re  Ruth,  1  B.  R.  154;  s.  c.  6  Phila.  438;  iu  re  Appold,  1  B.  R.  621; 
s,  c.  6  Phila.  469 ;  s.  g.  1  L.  T.  B.  83. 

*  In  re  E.  A.  Yogler,  8  B.  R.  132. 

"  In  re  McKercher  &  Pettigrew,  8  B.  R.  409. 
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passed,  but  extends  to  those  whicli  may  be  allowed  by 
any  other  subsequent  acts  (§  5045). 

There  was  at  one  time  considerable  discussion  in  re- 
gard to  the  constitutionality  of  the  clause  allowing  exemp- 
tions under  the  State  laws,  upon  the  ground  that  it  was 
not  uniform  in  its  operation ;  but  only  a  few  cases  have 
ever  been  decided  upon  that  point,^  and  the  law  is  gener- 
ally acquiesced  in.  Such  exemptions  are  in  addition  to 
all  others,"  but  can  not  embrace  any  property  included  in 
those.  Hence  the  assignee  can  not  set  apart  to  the  bank- 
rupt under  the  State  laws  any  property  specifically  desig- 
nated as  exempt  under  the  other  provisions  of  the  statute, 
such  as  household  and  kitchen  furniture,  wearing  apparel, 
the  uniform,  arms,  and  equipments  of  a  soldier.^  It  has 
also  been  decided  that  there  can  be  no  exemption  under 
the  State  laws,  unless  those  laws  exempt  by  name  differ- 
ent kinds  of  property  from  those  allowed  under  the  other 
exemptions;  as,  for  instance,  that  if  a  bankrupt  has  $1,000 
worth  of  furniture,  and  claims  $500  as  exempt  under  the 
bankrupt  law,  he  can  not  claim  any  of  the  balance  under 
any  State  law.  But  this,  clearly,  is  not  the  proper  con- 
struction. It  is  not  requisite  that  the  property  shall  be 
different  in  kind.  It  must  be  other  property ;  that  is, 
property  not  covered  by  the  other  exemptions.  This  very 
balance  comes  within  the  very  words  of  the  statute.  It 
is  "  other  property  not  included  in  the  foregoing  excep- 
tions." The  only  effect  of  this  provision  is  to  compel  the 
bankrupt  to  claim  all  that  he  can  under  the  otber  exemp- 
tions, and  then  he  may  make  a  claim  under  this  clause.* 

It  is  a  mistake  to  say  that  the  only  exemption  that  can 
be  made  is  that  which  is  allowed  under  the  state  laws 
which  were  in  force  in  1871.      The   exemption  may  be 

'  In  re  Beckerford,  4  B.  E.  203 ;  s.  c.  1  Dillon,  45  ;  s.  c.  1  L.  T.  B.  341 ;  in 
re  Wylie,  5  L.  T.  B.  330 ;  in  re  Daniel  Deckert,  10  B.  E.  1. 

'  In  re  Euth,  1  B.  K.  154;  s.  c.  6  Phila.  438  :  in  re  Cobb,  1  B.  E.  414;  a. 
c.  1  L.  T.  B.  59. 

'  In  re  Feely,  3  B.  E.  66.  *  In  re  Edwin  Davis,  3  Saw.  355. 
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allowed  under  the  law  that  is  in  force  at  the  time  of  the 
exemption,  but  the  amount  must  not  exceed  that  allowed 
under  the  laws  in  force  in  1871.^  If  the  State  law  was 
changed  during  the  year  1871,  the  exemption  can  only  be 
allowed  according  to  the  law  that  was  in  force  at  the  close 
of  the  year.^  It  has  also  been  held  that,  if  the  law  has 
been  since  amended  so  as  to  reduce  the  amount,  the  ex- 
emption may  be  allowed  under  the  prior  law  * ;  but  this 
decision  is  questionable.  The  language  of  the  statute  is 
that  such  other  property  may  be  excepted  as  "  is  exemp- 
ted "  by  the  laws  of  the  State.  It,  therefore,  caii  not  be 
exempted  unless  there  is  a  State  law  exempting  it.  If 
there  is  such  a  law,  then  it  may  be  exempted  to  the 
amount  allowed  by  the  laws  in  force  in  1871,  and  no' 
more.  The  existence  of  the  State  law  is  an  indispensable 
condition,  and  the  provision  as  to  the  amount  is  a  limita- 
tion. 

The  exemption,  moreover,  must  be  made  according  to 
the  laws  of  the  State  where  the  bankrupt  had  his  domicile 
at  the  time  of  the  commencement  of  proceedings  in  bank- 
ruptcy, and  not  according  to  the  laws  of  the  State  embrac- 
ing the  district  in  which  the  proceedings  are  pending,  or 
of  the  State  where  the  property  is  located.*  It  has  been 
said  that  the  assignee  should  first  ascertain  what  is  ex- 
empt under  the  State  laws,^  but  this  scarcely  seems  to  be 
correct.  The  proper  mode  is  to  ascertain  first  what  is  ex- 
empt absolutely  and  unconditionally,  commencing  mth 
the  exemptions  under  the  bankrupt  law,  and  then  ascer- 
taining what  is  exempt  under  the  State  laws,  for  otherwise 
it  win,  in  many  cases,  be  impossible  to  determine  what 
may  be  allowed  under  the.  State  laws.  In  making  ex- 
emptions under  State  laws,  the  assignee  should  proceed  as 


'  In  re  Askew,  3  B.  R.  575.  ^  In  re  Anthony  Baer,  14  B.  B.  97.- 

'  In  re  Albert  Cohen,  3  Dillon,  395. 

*  In  re  W.  S.  Stevens,  5  B.  R.  298 ;  s.  c.  3  Biss.  373. 

'  In  re  Ruth,  1  B.  R.  154 ;  s.  c.  6  Phila.  438 ;  in  re  Noakes,  1  B.  E.  593. 
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conformably  to  those  laws  as  may  be  possible.^  Expect- 
ant interests  wliicli  can  not  be  seized  and  sold  under 
execution  by  the  State  laws  are  exempted  under  this  pro- 
vision .^^ 

After  these  exemptions  are  allowed,  the  assignee  should 
next  consider  those  exemptions  in  regard  to  which  he 
may  exercise  a  discretion.  These  are  necessaries  and 
other  articles  which,  in  character  as  well  as  in  amount 
and  value,  are  suitable  to  the  family,  condition,  and  cir- 
cumstances of  the  bankrupt.  This  allowance  is  conditional, 
and  is  measured  with  reference  not  merely  to  value,  but 
also  to  subjects  and  their  suitableness  to  personal  require- 
ments.^ These  exemptions,  however,  together  with  the 
household  and  kitchen  furniture,  must  not  exceed  the  sum 
of  $500.*  The  discretion  must  be  a  sound  legal  discretion. 
The  assignee  must  look  to  the  policy  and  spirit  of  the 
law.  This  allowance  is  to  be  made  with  reference  to  the 
family,  condition,  and  circumstances  of  the  bankrupt.  In 
considering  the  family,  he  must  have  regard  to  the  num- 
ber composing  it ;  in  inquiring  after  the  condition,  he 
must  ascertain  the  social  status,  and  whether  ill  health 
prevails  or  not ;  and,  in  regard  to  the  circumstances,  he 
must  inquire  how  the  bankrupt  is  employed,  what  his  in- 
come is,  how  many  of  the  family  earn  their  own  living, 
whether  they  contribute  to  the  support  of  the  others,  and 
also  how  much  and  what  property  he  is  entitled  to  abso- 
lutely and  unconditionally.^  The  phrase,  "  other  articles 
and  necessaries,"  is  an  indefinite  expression.  It  must,  how- 
ever, be  construed  as  limited  by  the  context,  and  as  relat- 
ing to  things  not  precisely  furniture  or  wearing  apparel. 


'  In  re  Ruth,  1  B.  R.  154  ;  s.  c.  6  Phila.  438 ;  in  re  Kean  et  al.  8  B.  R.  367 ; 
in  re  Feely,  8  B.  R.  66. 

'  In  re  Bennett,  3  B.  R.  181. 

=  In  re  Ruth,  1  B.  R.  154  ;  s.  c.  6  Phila.  438. 

*  In  re  Cobb,  1  B.  R.  414;  s.  c.  1  L.  T.  B.  59. 

'  In  re  Feely,  8  B.  R.  66  ;  in  re  Ziba  Williams,  5  Law  Rep.  155  ;  in  re  Ed- 
ward H.  Ludlow,  1  N.  Y.  Leg.  Obs.  333. 
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but  manifestly  useful  to  the  individual  or  his  family  in  a 
like  sense.^  It  does  not  include  articles  of  mere  fancy, 
taste  or  convenience.^  It  may  include  family  pictures, 
keepsakes,  and  many  other  things  of  small  value.^  It  may 
also  include  provisions,*  money,®  a  sewing  machine,*  the 
tools  of  a  tradesman,'^  the  books  of  a  professional  man,' 
the  auction  stand  and  flag  of  an  auctioneer,®  a  cow,^°  silver 
spoons,"  and  a  moderate  quantity  of  material  for  carrying 
on  a  trade,^^  but  not  land,^'  or  gold  watches  or  pianos  or 
other  articles  of  mere  luxury  or  ornament,^*  or  a  pew,-'^  or 
clock,^*  or  desks,^''  or  a  fowling-piece,  fishing  tackle,  breast- 
pin or  painting,^*  or  manufactured  articles  kept  for  sale." 
When  the  property  is  incapable  of  division,  it  may  be 
sold,  and  the  exemption  allowed  out  of  the  proceeds.*"  K 
the  exempted  articles  have  been  sold  by  the  assignee,  the 

'  In  re  E.  D.  Comstock,  1  N.  Y.  Leg.   Obs.  326  ;  in  re  Ziba  Williams,  5 
Law  Eep.  155;  in  re  Edward  H.  Ludlow,  1  N.  Y.  Leg.  Ob3.  322. 
"  In  re  Edward  H.  Ludlow,  1  N.  Y.  Leg.  Obs.  322. 
=  In  re  W.  H.  Thiell,  4  Biss.  341. 

^  In  re  Cobb,  1  B.  R.  414;  a.  c.  1  L.  T.  B.  59;  in  re  Edward  H.  Ludlow,  1 
N.  Y.  Leg.  Obs.  332. 

"  In  re  Thornton,  3  B.  R.  189;  in  re  Ira  Hay,  7  B.  R.  344;  in  re  Benjaipin 
B.  G-rant,  2  Story,  813 ;  in  re  James  Thompson,  18  B.  R.  800 ;  contra,  in  re  W. 
Welch,  5  B.  R.  348;  s.  c.  5  Ben.  380. 

°  In  re  Graham,  3  Biss.  449. 

'  In  re  W.  H.  Thiell,  4  Biss.  341 ;  in  re  Edward  H.  Ludlow,  1  N.  Y.  Leg. 
Obs.  333. 

"  In  re  W.  H.  Thiell,  4  Biss.  241. 

°  In  re  Edward  H.  Ludlow,  1  N.  Y.  Leg.  Obs.  323. 

"  In  re  Ziba  Williams,  5  Law  Rep.  155. 

"  In  re  Ziba  Williams,  5  Law  Rep.  155. 

"  In  re  W.  H.  Thiell,  4  Biss.  241. 

"  In  re  Thornton,  3  B.  R.  189  ;  contra,  in  re  Edwards,  3  B.  E.  (quarto), 

"  In  re  Cobb,  1  B.  R.  414  ;  s.  c.  1  L.  T.  B.  59  ;  in  re  Chester  S.  Kasson,  4 
Law  Rep.  489 ;  in  re  Edward  H.  Ludlow,  1  N.  Y.  Leg.  Obs.  333  ;  in  re  W.  H. 
Thiell,  4  Biss.  341. 

">  In  re  E.  D.  Comstock,  1  N.  Y.  Leg.  Obs.  336. 

"  In  re  Ziba  Williams,  5  Law  Rep.  155  ;  in  re  Edward  H.  Ludlow,  1  N.  Y. 
Leg.  Obs.  833. 

"  In  re  Edward  H.  Ludlow,  1  N.  Y.  Leg.  Obs.  332. 

"  In  re  Edward  H.  Ludlow,  1  N.  Y.  Leg.  Obs.  333. 

"  In  re  W.  H.  Thiell,  4  Biss.  241. 

"°  In  re  Jas.  B.  Brown,  3  B.  R.  350 ;  s.  c.  2  L.  T.  B.  133. 
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proceeds  may  be  given  to  the  bankrupt.^  The  exemption 
may  be  allowed  although  the  property  has  within  four 
months  prior  to  the  filing  of  the  petition  been  attached  on 
mesne  process.^  If  the  property  which  would  have  been 
exempt  has  been  sold  under  an  attachment  on  mesne  pro- 
cess which  was  dissolved  by  the  commencement  of  pro- 
ceedings in  bankruptcy,  the  proceeds  belong  to  the  bank- 
rupt.^ When  property,  which  is  exempt  under  both  the 
State  laws  and  the  bankrupt  law,  is  levied  upon  before 
and  sold  after  the  filing  of  the  petition,  the  sale  will  be 
set  aside.*  An  individual  partner  can  not  claim  an  ex- 
emption out  of  the  partnership  assets,  unless  it  is  allowed 
by  the  State  laws ;  *  and  he  can  not  claim  it  under  the 
State  laws,  unless  there  is  an  express  provision  to  that 
effect.*  A  person  who  is  indebted  or  even  insolvent  may 
apply  his  property  to  the  acquisition  of  a  homestead,  or 
the  discharge  of  incumbrances  thereon,  without  depriv- 
ing it  of  the  exemption  from  forced  sale  by  law.^  No  ex- 
emption can  be  allowed  out  of  property  which  has  been 
transferred  with  the  intent  to  delay,  hinder  or  defraud 
the  creditors.  The  transfer  is  valid  against  the  bankrupt, 
and  in  attempting  to  place  his  property  beyond  the  reach 
of  his  creditors,  he  placed  his  exemptions  beyond  his  own 
reach.^ 


'  Inre  W.  Welch,  5B.  R.  348;  s.  c.  5  Ben.  230;  in  re  Jones,  3  Dillon,  343. 

'  In  re  W.  S.  Stevens,  5  B.  B.  398 ;  s.  c.  3  Biss.  378. 

°  In  re  Ellis,  1  B.  R.  551 ;  contra,  Robinson  v.  Wilson,  14  B.  R.  565 ;  s.  c. 
15  Kana.  595. 

'  In  re  Griffin,  3  B.  R.  354 ;  s.  c.  3  L.  T.  B.  23. 
■    '  In  re  Hafer  &  Bro.  1  B.  R.  547;  Anon.  1  B.  R.  (quarto),  187. 

"  Burns,  v.  Harris,  67  N.  C.  140;  in  re  Handlin  &  Venny,  13  B.  R.  49;  s. 
c.  8  Dillon,  390;  in  re  Blodgett  &  Sanford,  10  B.  R.  145;  in  re  J.  8.  &  J. 
Price,  6  B.  R.  400 ;  in  re  D.  H.  Tonne,  13  B.  R.  170 ;  in  re  Stewart  &  Newton, 
13  B.  R.  395;  in  re  Boothroyd  &  Gibbs,  14  B.  R.  233;  contra,  in  re  Ralph, 
4  B.  R.  95 ;  s.  c.  3  L.  T.  B.  133  ;  in  re  Toung  et  al.  3  B.  B.  440 ;  in  re 
McKercher  &  Pettigrew,  8  B.  R.  409  ;  in  re  S.  H.  Richardson  &  Co.  11  B.  R. 
114. 

'  In  re  Henkel,  3  B.  R.  546 ;  s.  c.  3  Saw.  305. 

=  In  re  Graham,  3  Biss.  449 ;  Keating  v.  Keefer,  5  B.  R.  133 ;  s.  c.  1  L.  T. 
B.  266 ;  s.  c.  4  L.  T.  B.  162;  in  re  Dillard,  9  B.  R.  8;  s.  c.  6  L.  T.  B.  490; 
contra,  Cox  v.  Wilder,  5  B.  R.  443  ;  s.  c.  7  B.  R.  241;  s.  c.  3  Dillon,  132  ;  s. 
c.  5  L.  T.  B.  500 ;  Bartholomew  v.  West,  8  B.  R.  13 ;  s.  c.  3  Dillon,  390. 
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The  question  of  the  rights  of  a  creditor  who  holds  a 
valid  lien  upon  the  exempted  property  is  one  which  would 
seem  to  be  clear  on  principle,  but  the  authorities  are  not 
very  satisfactory. 

There  are  two  classes  of  exemptions,  to  wit,  those 
specifically  allowed  by  the  statute,  and  those  which  are 
permitted  in  bankruptcy  because  they  are  allowed  by  the 
State  laws.  .  In  regard  to  the  first  class,  the  solution  of 
the  question  depends  upon  the  construction  of  the  statute. 
That  law  both  makes  exemptions  and  protects  liens,  and 
the  question  in  all  such  cases  is  which  provision  shall 
prevail.  The  determination  of  this  question  depends  en- 
tirely upon  the  construction  of  the  statute  itself.  If  the  two 
provisions  were  entirely  repugnant  to  each  other,  it  would 
certainly  be  most  in  consonance  with  justice  to  give  effect 
to  the  lien,  especially  when  it  has  been  created  by  the 
voluntary  act  of  the  bankrupt  for  a  valuable  consideration 
through  an  instrument  which,  at  the  time  of  its  execution, 
was  valid  and  secure.  To  allow  the  subsequent  bank- 
ruptcy of  a  debtor  to  defeat  such  a  security,  and  restore 
the  property  to  the  bankrupt  while  the  creditor  remains 
unpaid,  as  would  happen  in  cases  where  there  are  no  as- 
sets, is  harsh,  destructive  of  all  contracts,  and  in  violation 
of  good  faith,  and  would  in  many  cases  lead  to  and  permit 
positive  fraud.  A  construction  which  leads  to  such  re- 
sults should  not  be  adopted,  unless  rendered  necessary  by 
the  plainest  and  most  imperative  provisions  of  the  law. 

The  terms  of  the  statute,  however,  clearly  demand  a 
different  construction.  The  section  relating  to  exemptions 
provides  for  an  assignment  of  the  bankrupt's  effects,  and  ' 
merely  excepts  certain  articles  from  its  operation.  It  is, 
moreover,  expressly  provided  that  such  property  shall  not 
pass  to  the  assignee,  or  the  title  of  the  bankrupt  thereto 
be  impaired  or  affected  by  any  of  the  provisions  of  the  stat- 
ute (§  5045).  In  other  words,  it  simply  provides  that  the 
assignee  shall  not  take  such  property,  and  that  is  its  only 
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effect  and  purpose.  It  does  not  confer  any  better  or  dif- 
ferent title  upon  the  bankrupt  than  he  had  before.  If  he 
had  a  defeasible  title  then,  he  will  have  a  defeasible  title 
still.  If  the  title  was  bad  then,  it  will  be  bad  still.  The 
same  course  of  reasoning  leads  irresistibly  to  the  conclu- 
sion, that  if  it  was  subject  to  liens  then,  it  will  be  subject 
to  liens  still.^  If  the  property  is  not  more  than  sufficient 
to  pay  the  lien  creditor,  the  assignee  should  simply  set  the 
exempt  property  apart  and  leave  the  lien  creditor  and  the 
bankrupt  to  settle  their  respective  rights  by  themselves.^ 
But  the  lien  creditor,  on  the  other  hand,  may  be  required 
to  exhaust  his  lien  before  he  can  share  in  the  general 
estate.' 

The  act  of  the  assignee  in  designating  and  setting 
apart  exempted  property,  is  sirhply  a  declaration  that  the 
court  of  bankruptcy  has  no  concern  with  it,*  and  not  a 
judgment  in  rem  conclusive  against  all  the  world.®  A 
creditor  who  has  a  valid  lien  upon  such  property  may 
enforce  it,  notwithstanding  a  discharge,*  and  even  contro- 
vert the  right  of  the  bankrupt  to  the  exemption.'^ 

The  question  whether  the  exemption  allowed  by  the 
State  laws  will  prevail  over  a  lien  upon  the  property  is  to 
be  determined  in  accordance  with  the  State  laws.  The 
statute,  it  is  true,  provides  that  such  exemptions  shall  be 


'  In  re  Perdue,  2  B.  R.  183;  in  re  J.  B.  Whitehead,  3  B.  R.  599  ;  in  re 
Hutto,  3  B.  R.  787;  s.  c.  1  L.  T.  B.  236  ;  s.  c.  3  L.  T.  B.  197;  in  re  J.  B. 
Brown,  8  B.  R.  350;  s.  c.  3  h.  T.  B.  133 ;  Haworth  v.  Travis,  13  B.  R.  145; 
s.  c.  67  111.  301 ;  Hatcher  v.  Jonea,  14  B.  R.  387  ;  s.  c.  53  Geo.  308.;  Gum- 
ming V.  Clegg,  14  B.  R.  49 ;  s.  c.  53  Geo.  605  ;  contra,  in  re  Hambright,  3  B. 
R.  498;  s.  c.  2  L.  T.  B.  61  ;  in  re  Nicholas  Martin,  13  B.  R.  397;  in  re  John 
Owens,  13  B.  R.  518 ;  s.  c.  6  Biss.  433. 

=  In  re  Lambert,  2  B.  R.  436. 

'  In  re  Sautboff  &  Olson,  14  B.  R.  364. 

*  In  re  0.  Hunt,  5  B.  R.  493 ;  s.  c.  3  L.  T.  B..197. 

'  Fehley  v.  Barr,  6'6  Penn.  196. 

'  Tuesley  v.  Robinson,  103  Mass.  558 ;  in  re  C.  H.  Preston,  6  B.  R.  545. 

'  Fehley  v.  Barr,  66  Penn.  196 ;  in  re  C.  Hunt,  5  B.  R.  493 ;  s.  c.  3  L.  T. 
B.  197  ;  Hawoith  v.  Travis,  13  B.  R.  145  ;  s.  c.  67  111.  301 ;  Hatcher  v.  Jones, 
14  B.  R.  387  ;  s.  c.  53  Gep.  208  ;  Oummings  v.  Clegg,  14  B.  R.  49  ;  ,s.  c.  53 
Geo.  605. 
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valid  against  debts  contracted  before  the  adoption  and 
passage  of  the  State  constitution  and  laws,  as  well  as  those 
contracted  after  the  same,  and  against  liens  by  judgment 
or  decree  of  any  State  court,  any  decisions  of  such  State 
court  rendered  since  the  adoption  and  passage  of  such  con- 
stitution and  laws  to  the  contrary  notwithstanding,  but 
this  provision  is  manifestly  unconstitutional.  A  bankrupt 
law  to  be  constitutional  must  be  uniform,  and  whatever 
rale  it  prescribes  for  one  it  must  prescribe  for  all.  If  it 
provides  that  certain  kinds  of  property  shall  not  be  assets 
in  one  pLice,  it  must  make  the  same  provision  for  every 
other  place  within  which  it  is  to  act.  So  far,  therefore,  as 
this  provision  attempts  to  give  the  debtor  an  exemption 
which  he  can  not  claim  under  the  State  laws,  it  is  void.' 
"Where  the  lien  is  valid  by  the  State  law  and  paramount 
to  the  exemption,  the  lien  creditor  has  a  vested  interest  in 
the  property,  and  the  bankrupt  can  only  be  allowed  an  ex- 
emption out  of  such  estate  as ,  remains  to  him  after  the 
vested  interests  of  others  have  been  satisfied.^  This  pro- 
vision tacitly  concedes  that  all  liens  except  those  by  judg- 
ment or  decree  will  prevail  over  the  exemption.  It  is  only- 
necessary,  therefore,  to  consider  the  effect  of  the  law  upon 
liens  by  judgment  or  decree.  The  question  will  be  made 
plainer  by  considering  a  case  belonging  to  the  first  class, 
where  the  sole  debt  is  due  to  the  lien  creditor,  and  where 
all  the  property  consists  of  that  which  is  subject  to  the 
lien,  and  not  sufficient  to  satisfy  it.  Such  a  lien  consti- 
tutes for  the  person  holding  it  a  special  property  in  the 
thing  covered  by  the  lien,  and  might  be  the  most  valuable 

'  In  re  Daniel  Deckert,  10  B.  E.  1 ;  s.  c.  1  A.  L.  T.  (N.  S.)  336  ;  in  re  Geo. 
W.  Dillard,  9  B.  R.  8  ;  s.  c.  6  L.  T.  B.  490  ;  in  re  George  Duerson,  13  B.  B. 
183  ;  contra,  in  re  Kean  et  al.  8  B.  R  367 ;  in  re  John  Vf.  Smith,  8  B.  R.  401; 
s.  c.  14  B.  R.  295 ;  s.  c.  2  "Woods,  458.  _ 

'  In  re  Geo.  W.  Dillard,  9  B.  R.  8;  s.  c.  1  L.  T.  B.  490;  in  re  Daniel  Deck- 
ert, 10  B.  R.  1 ;  8.  0.  1  A.  L.  T.  (N.  S.)  336 :  in  re  Kerr  &  Roach,  9  B.  R.  566; 
contra,  m  re  Jordan,  8  B.  R.  180  ;  in  re  Kean  et  al.  8  B.  R.  367  ;  in  re  Jolin 
W.  Smith,  8  B.  R.  401;  s.  o.  14  B.  R.  395  ;  s.  c.  3  Woods,  458;  in  re  Jared 
Everett,  9  B.  R.  90  ;  Penny  v.  Taylor,  10  B.  R.  300:  McFarland  v.  Goodman, 
IIB.  R.  134;  s,  c.  6Bisa.  111. 
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part  of  his  estate.^  The  question,  then,  where  the  lien  ex- 
isted before  the  passing  of  the  law,  is  simply  whether 
this  property  can  be  taken  from  one  man  and  given  to 
another,  whether  private  property  can  be  taken  without 
compensation.  The  power  conferred  upon  Congress  by 
the  Constitution,  is  simply  the  power  to  pass  uniform  laws 
upon  the  subject  of  bankruptcies.  This  is  merely  a  power 
to  distribute  the  estate  of  the  debtor  among  his  creditors, 
and  to  give  the  debtor  a  discharge  from  his  debts.^  That 
is  the  full  extent  and  scope  of  the  power.  What  then  is 
the  estate  of  a  debtor  in  property  which  is  subject  to  a  lien  ? 
It  is  merely  his  right  to  the  surplus  after  the  lien  is  dis- 
charged. This  surplus  a  bankrupt  law  may  take  and  distrib- 
ute, and  may,  as  an  incident  to  the  ascertainment  whether 
there  is  a  surplus,  provide  -for  the  liquidation  of  the  lien, 
but  can  not  deprive  the  creditor  of  his  lien  without  just 
compensation.  Under  the  guise  of  a  bankrupt  law.  Con- 
gress can  not  take  the  property  of  one  man  and  give  it  to 
another.  It  can  not  take  the  farm  of  A.  and  give  it  to  B. 
But  there  is  no  distinction  between  absolute  titles  and 
those  titles  which  are  merely  defeasible,  like  mortgages,  or 
those  which  require  some  process  to  be  enforced,  like  liens. 
The  inherent  rights  of  property  are  independent  of  the 
character  of  the  title  by  which  they  are  held,  for  their 
sanctity  rests  in  the  lack  of  power  in  Congress  under  the 
Constitution  to  aflfect  them,  and  not  in  the  peculiar  nature 
of  their  origin  or  tenure.  If  the  exemption  overrides  the 
lien  by  the  State  law  it  may  of  course  be  allowed. 

How  a  lien  upon  exempted  property  may  be  enforced 
is  a  question  which  the  authorities  do  not  make  clear, 
The  title  to  such  property  does  not  pass  to  the  assignee, 
but  remains  in  the  debtor.  Consequently,  the  lien  creditor 
may  enforce  his  lien  against  the  property  in  the  State 

'  In  re  0.  H.  Preston,  6  B.  R.  545. 

"  In  re  Silverman,  4:  B.  R.  523;  s.  c.  2  Abb.  0.  C.  243;  s.  c.  1  Saw.  410. 
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courts/  and  the  bankrupt  courts  will  not  enjoin  such  pro- 
ceedings.^ The  bankrupt  court,  however,  has  jurisdiction 
over  all  the  parties  and  over  the  bankrupt's  estate,  and 
there  would  seem  to  be  no  valid  reason  why  a  creditor,  if 
he  chooses,  may  not  have  his  lien  enforced  in  that  court.* 
For  this  purpose,  the  assignee,  as  the  representative  of  the 
creditors,  may  be  deemed  to  be  clothed  with  the  rights  of 
the  lien  creditors,  and  the  right  of  the  bankrupt  in  the 
property  will  be  simply  a  right  to  the  surplus  that  may 
remain  after  the  lien  is  extinguished. 

The  question  as  to  the  effect  of  a  failure  of  the  assignee 
to  make  the  exemptions  within  the  required  time  has  never 
arisen  or  been  discussed,  but,  as  the  title  to  exempted 
property  does  not  pass  to  the  assignee,  the  bankrupt's 
right  to  all  property  which  he  may  claim  absolutely,  would 
not  be  affected  by  such  failure/  As  to  those  articles 
which  are  in  the  discretion  of  the  assignee,  it  might  be 
different.  It  has  been  held  that  where  the  property  was 
in  litigation,  the  twenty  days  might  be  computed  from 
the  time  when  the  litigation  terminated.^  This  report 
must  be  made  in  the  prescribed  form,*  setting  forth  the 
separate  items  and  the  estimated  value  of  each,  and  must 
be  filed  with  the  court.  This  exception  operates  as  a 
limitation  upon  the  conveyance  of  the  property  of  the 
bankrupt  to  his  assignee.  And  in  no  case  will  the  ex- 
empted property  pass  to  the  assignee,  or  the  title  of  the 
bankrupt  thereto  be  impaired  or  affected  by  any  of  the 

'  Fehley  v.  Barr,  66  Penn.  196;  Tuesley  v.  Robinson,  103  Mass.  558;  Ha- 
worth  V.  Travis,  13  B.  R.  145 ;  s.  c.  67  Rl.  301 ;  Hatcher  v.  Jones,  14  B.  R.  387; 
s.  c.  53  Geo.  208;  Cummings  v.  Clegg,  14  B.  R.  49;  s.  c.  52  Geo.  605;  Rob- 
inson V.  Wilson,  14  B.  R.  565 ;  s.  c.  15  Kans.  595. 

'  In  re  C.  Hunt,  5  B.  R.  493;  s.  c.  3  L.  T.  B.  197;  in  re  Fetherston,  5C. 
L.  N.  193 ;  s.  c.  20  Pitts.  L.  J.  77 ;  in  re  Lambert,  3  B.  R.  426 ;  vide  in  re 
W.  S.  Stevens,  5  B.  R.  398 ;  s.  c.  2  Biss.  373. 

=  In  re  Wylie,  5  L.  T.  B.  330;  Maxwell  v.  McCune,  10  B.  R.  306;  a.  C.  37 
Tex.  515;  in  re  Henry  May,  2  C.  L.  B.  152;  contra,  in  re  C.  H.  Preston,  C  B. 
R.  545. 

'  Rix  V.  Capitol  Bank,  3  Dillon,  367. 

'  In  re  Shields,  1  B.  R.  344.  '  Form  No.  30. 
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provisions  of  the  act.  And  the  determination  of  the  as- 
signee in  the  matter  is,  on  exception  taken,  subject  to  the 
final  decision  of  the  court  (§  5045). 

Any  creditor  may  take  exceptions  to  the  determina- 
tion of  the  assignee  within  twenty  days  after  the  filing  of  the 
report.^  And  this  is  the  only  mode  in  which  the  decision 
of  the  assignee  can  be  reversed.^  The  report  may  be  filed 
with  the  register.^  The  register  may  require  the  excep- 
tions to  be  argued  before  him,  and  must  certify  them  to 
court  for  final  determination,  at  the  request  of  either 
party.* 

The  Supreme  Court  intended  to  leave  a  discretion  with 
the  circuit  and  district  courts,  to  permit  them  to  repair 
accidents,  correct  mistakes,  and  prevent  frauds.®  But,  in 
the  absence  of  fraud,  accident,  or  mistake,  the  exceptions 
must  be  filed  within  the  required  time.  When  an  attempt, 
however,  is  made  to  exempt'  a  species  of  property  that  can 
not  be  exempted,  it  is  not  necessary,  in  order  to  defeat  the 
exemption,  to  file  exceptions  within  the  required  time. 
No  exceptions  need  be  taken.  The  title  to  property  so 
attempted-  to  be  exempted  passes  to  the  assignee,  and  re- 
mains in  him  until  it  is  divested  in  some  one  of  the  ways 
provided  by  the  law.  The  attempt  to  exempt  is  ineffect- 
ual. The  creditors  may  except  to  the  account  of  the  as- 
signee, if  he  omits  to  account  for  or  charge  himself  with 
the  value  of  such  property.^  Where  the  exceptions  are 
as  to  articles  comprehended  by  the  terms  of  "  household  or 
kitchen  furniture,  or  other  articles  or  necessaries,"  they 
must  be  made  in  the  way  and  also  in  the  time  prescribed.'^ 
Where  the  exceptions   go  to  the   title  to  the  exempted 

'  Rule  XIX. 

'  In  re  Richard  Pryor,  4  Biss.  363;  in  re  W.  H.  Thiell,  4  Biss.  341. 
=  In  re  Cordes,  1  Pac.  L.  R.  165.  *  Rule  XIX. 

'  In  re  Perdue,  3  B.  R.  183. 

"  In  re  Gainey,  3  B.  R.  535 ;  in  re  Jackson  &  Pierce,  3  B.  R.  508 ;  in  re 
Farish,  3  B.  R.  168. 

'  In  re  Gainey,  3  B.  R.  525. 
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property,  they  need  not  be  filed  withia  the  required  time.' 
Where  the  exemptioii  is  one  that  rests  in  the  discretion'' 
of  the  assignee,  the  allowance  made  by  him  will  be  deemed 
to  be  reasonable  and  suitable  until  the  contrary  is  shown 
by  some  appropriate  facts  and  proofs,^  and  will  not  be 
disturbed  unless  it  plainly  appears  that  he  has  abused  the  , 
discretion  confided  in  him.* 

'  In  re  Perdue,  2  B.  R.  183. 

"  In  re  Ziba  Williams,  5  Law  Eep.  155. 

•  In  re  W.  H.  Thiell,  4  Biss.  241. 
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_The  assignee  has  the  same  right,  title,  power,  and  au- 
thority to  sell,  manage,  and  dispose  of  the  property  and 
estate,  as  the  bankrupt  might  or  could  have  had  if  no  as- 
signment had  been  made  (§  5046).  •  The  court  may,  in  its 
discretion,  on  sufficient  cause  shown,  and  upon  notice  and 
hearing,  direct  the  assignee  to  take  possession  of  the  prop- 
erty, and  carry  on  the  business  of  the  debtor,  or  any  part 
thereof,  under  the  direction  of  the  court,  when,  in  its  judg- 
ment, the  interest  of  the  estate  as  well  as  of  the  creditors 
will  be  promoted  thereby,  but  not  for  a  period  exceeding 
nine  months  from  the  time  the  debtor  was  declared  a  bank- 
rupt; but  such  order  can  not  be  made  until  the  court  is 
satisfied  that  it  is  approved  by  a  majority  in  value  of  the 
creditors.^  The  court  may  also  authorize  him  to  spend 
money  to  put  property  into  a  salable  condition.  He 
should  endeavor  to  settle  and  liquidate  the  estate  as 
rapidly  as  possible  and  to  the  best  advantage.  It  is  no 
part  of  his  ordinary  right  or  duty  to  carry  on  a  trade; 
but  if  in  a  reasonable  time,  and  at  a  reasonable  expense, 
he  can  make  property  salable,  which  is  not  so  in  the  con- 
dition in  which  he  finds  it,  he  may  do  so.  He  will  not 
be  allowed  to  do  so,  however,  unless  it  is  clearly  shown 
that  he  can  make  such  a  bargain  for  the  necessary  work 
as  will,  to  almost  a  moral  certainty,  insure  the  creditors 
against  loss,  and  insure  them  a  large  gain  within  a  reason- 
able time.*     The  assignee  may  sell  and  assign,  under  the 

'  Act  of  22  June,  1874,  §  1. 

'  Foster  et  al.  v.  Ames  et  al.  2  B.  R.  455;  s.  c.  Lowell,  313. 
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direction  of  the  court,  and  in  such  manner  as  the  court 
may  order,  any  outstanding  claims  or  other  property  in 
his  hands,  due  or  belonging  to  the  estate,  which  can  not 
be  collected  and  received  by  him  without  unreasonable  or 
inconvenient  delay  or  expense  (§  5064).  He  may  sell  all 
unincumbered  estate,  real  and  personal,  which  comes  to 
his  hands,  on  such  terms  as  he  thinks  most  for  the  interest 
of  the  creditors.  But  upon  petition  of  any  person  inter- 
ested, and  for  cause  shown,  the  court  may  make  such  order 
concerning  the  time,  place,  and  manner  of  sale  as  will,  in 
its  opinion,  prove  to  the  interest  of  the  creditors  (§  5062). 
No  order  from  the  court  is  needed  to  sell  unincumbered- 
assets.''  Unless  otherwise  ordered  by  the  court,  the  as- 
signee must  sell  the  property  of  the  bankrupt,  whether 
real  or  personal,  at  public  auction,  in  such  parts  or  parcels, 
and  at  such  times  and  places,  as  may  be  best  calculated  to 
produce  the  greatest  amount  with  the  least  expense.  AH 
notices  of  public  sales  by  any  assignee  or  officer  of  the  ■ 
court  must  be  published  once  a  week  for  three  consecutive 
weeks  in  the  newspaper  or  newspapers,  to  be  designated 
by  the  judge  or  register,^  which,  in  his  opinion,  shall  be 
best  calculated  to  give  general  notice  of  the  sale.  The 
court,  on  the  application  of  any  party  in  interest,  has  com- 
plete supervisory  power  over  such  sales,  including  the 
power  to  set  aside  the  same  and  to  order  a  resale,  ^o  that 
the  property  sold  may  realize  the  largest  sum.  The  court 
may,  in  its  discretion,  order  any  real  estate  of  the  bankrupt, 
or  any  part  thereof,  to  be  sold  for  one-fourth  cash  at  the 
time  of  sale,  and  the  residue  within  eighteen  months,  in 
such  instalments  as  the  court  may  direct,  bearing  interest 
at  the  rate  of  seven  <per  centum  per  annum,  and  secured  by 
proper  mortgage  or  lien  upon  the  property  so  sold.' 
Upon  application  to  the  court,  and  for  good  cause  shown, 

'  In  re  WMte  &  May,  1  B.  R.  218;    s.  c.  2  Ben.  85;    Mims  v.  Swartz,  10 
B.  R.  305;  s.  c.  37  Tex.  17. 

=  In  re  Peter  N.  Burke,  15  B.  R.  40. 

»  Act  of  22  June,  1874,  ch.  390,  §  4  ;  18  Stat.  178. 


SALES.  169 

the  assignee  may  be  authorized  to  sell  any  specified 
portion  of  the  bankrupt's  estate  at  private  sale,  in  which 
case  he  must  keep  an  accurate  account  of  each  article  sold, 
and  the  price  received  therefor,  and  to  v^hom  sold ;  which 
account  he  must  file  with  his  report,  at  the  first  meeting 
of  creditors  after  the  sale. 

In  making  sale  of  the  franchise  of  a  corporation,  it 
may  be  offered  in  fractional  parts,  or  in  certain  numbers 
of  shares,  corresponding  to  the  number  of  shares  in  the 
bankrupt  corporation.^ 

No  title  to  property,  real  or  personal,  sold,  transferred, 
or  conveyed  by  an  assignee,  is  affected  or  impaired  by 
reason  of  the  ineligibility  of  any  person  as  assignee 
(§  5035).  The  assignee  may  sell  real  estate  lying  in  another 
State.^  He  may  sell  the  property  although  it  is  in  the 
possession  of  an  adverse  claimant,  for  the  sale  is  a  judicial 
sale.*  He  may  be  vested  with  a  discretion  in  regard  to 
the  time  and  manner  of  sale.*  If  the  assignee  acts  under 
an  order,  anything  which  he  may  do  in  confl.ict  with,  or  in 
violation  of  such  order,  is  null  and  void.  Under  an  order 
to  sell  for  the  highest  price  he  can  obtain,  he  must  accept 
the  highest  bid,  although  he  has  previously  agreed  to  sell 
to  another  person  for  a  certain  price,  and  to  wait  for  an 
answer  for  a  certain  time,  which  period  has  not  expired  at 
the  time  of  receiving  a  better  bid.^  If  his  authority  is 
limited  to  the  property  set  forth  in  the  schedule,  he  can 
not  convey  any  other  property.®  The  bankrupt  may  pur- 
chase at  an  assignee's  sale.''  The  solicitor  of  the  assignee 
can  not  purchase  at  the  assignee's  sale.®     If  a  sale  is  fairly 

'  Kule  XXI.  .    "  Oakey  v.  Corry,  10  La.  An.  503. 

°  Stevens  v.  Hauser,  1  Robt.  50 ;  s.  c.  39  N.  T.  303 ;  Stevens  v.  Palmer, 
10  Bosw.  60. 

*  Holbrook  v.  Coney,  25  HI.  548. 

"  In  re  Ryan  &  Griffin,  6  B.  R.  335. 

» In  re  O'Fallon,  2  Dillon,  548. 

'  Arnold  v.  Leonard,  30  Miss.  258. 

'  Citizens'  Bank  v.  Ober,  13  B.  R.  328;  s.  c.  1  Woods,  80. 
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made,  and  the  bids  are  understood  by  tbe  bystanders  and 
the  auctioneer,  it  will  be  valid,  although  the  assignee  is 
present,  and  in  consequence  of  his  negligence  and  inatten- 
tion fails  to  understand  the  terms  thereof.^  A  sale  of  real 
estate  is  subject  to  the  approval  of  the  court.'  The  court, 
in  its  discretion,  may  refuse  to  confirm  a  sale  for  mere  in- 
adequacy of  price,  nor  is  it  necessary  that  the  inadequacy 
should  be  so  gross  as  to  be  evidence  of  fraud.^  Although 
all  the  technical  formal  requisites  to  a  regular  sale  have 
been  complied  with,  yet  if  there  has  been  any  improper 
conduct  on  the  part  of  the  purchaser,  the  court  has  the 
power  to  set  the  sale  aside.*  If  the  right  to  property,  and 
the  evidence  to  establish  it,  are  concealed  from  the  as- 
signee and  the  creditors,  so  that  the  assets  are  sold  for  a 
nominal  sum  to  the  bankrupt  himself,  the  sale  may  be  set 
aside.^  No  sale  can  be  set  aside  so  as  to  bind  the  pur- 
chaser, unless  he  is  a  party  to  the  proceedings." 

The  assignee  has  authority,  under  the  order  and  direc- 
tion of  the  court,  to  redeem  or  discharge  any  mortgage  or 
conditional  contract,  or  pledge,  or  deposit,  or  lien  upon 
any  property,  real  or  personal,  whenever  payable,  and  to 
tender  due  performance  of  the  condition  thereof,  or  to  sell 
the  same  subject  to  such  mortgage,  lien,  or  other  incum- 
brances (§  5066).  The  terras  of  these  provisions  are  so 
broad  that  it  has  been  contended  that  the  assignee  may 
redeem  even  before  the  debt  becomes  due.''  Whenever  it 
may  be  deemed  for  the  benefit  of  the  estate  of  a  bankrupt 
to  redeem  and  discharge  any  mortgage,  or  other  pledge,  or 
deposit,  or  lien  upon  any  property,  real  or  personal,  or  to 
relieve  such  property  from  any  conditional  contract,  and 

'  Ives  V.  Tregent,  14  B.  R.  60 ;  s.  c.  29  Mich.  390. 

'  Warren  v.  Homestead,  33  Me.  256. 

=  In  re  O'Fallon,  3  Dillon,  548. 

*  In  re  Troy  Woolen  Co.  4  B.  R.  629:  b.  c.  8  Blatch.  465. 

'  Clark  v.  Clark,  17  How.  815;  Booth  v.  Clark,  17  How.  315. 

"  Holbrook  v.  Brenner,  31  111.  501. 

'  Poster  et  al.  v.  Ames  et  al.  2  B.  R.  455;  s.  c.  LoweU,  313. 
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to  tender  performance  of  the  conditions  thereof,  the  as- 
signee, or  the  bankrupt,  or  any  creditor  who  has  proved 
his  debt,  may  file  his  petition  therefor  in  the  office  of  the 
clerk  of  the  district  court ;  and,  thereupon,  the  court  will 
appoint  a  suitable  time  and  place  for  the  hearing  thereof, 
notice  of  which  must  be  given  in  some  newspaper,  to  be 
designated  by  the  court,  at  least  ten  days  before  the  hear- 
ing, so  that  all  creditors  and  other  persons  interested  may 
appear  and  show  cause,  if  any  they  have,  why  an  order 
should  not  be  passed  by  the  court  upon  the  petition, 
authorizing  such  act  on  the  part  of  the  assignee.^  This 
petition  should  be  according  to  the  pi'escribed  form.^ 

The  jurisdiction  of  the  district  court,  sitting  as  a  court 
of  bankruptcy,  extends  to  the  collection  of  all  the  assets 
of  the  bankrupt,  the  ascertainment  and  liquidation  of  the 
liens  and  other  specific  claims  thereon,  and  the  adjustment 
of  the  various  priorities  and  conflicting  interests  of  all  par- 
ties (§  4972).  The  commencement  of  proceedings  in  bank- 
ruptcy gives  to  the  district  court  jurisdiction  over  the 
bankrupt,  his  estate,  and  all  parties  and  questions  con- 
nected therewith.''  The  property  and  estate  of  the  bank- 
rupt, so  far  as  any  interference  therewith  is  concerned,  is 
thereby  brought  eo  instante,  into  the  court  of  bankruptcy, 
and  placed  in  its  custody  and  under  its  protection  as  fully 
as  if  actually  brought  into  the  visible  presence  of  the 
court.*  Its  jurisdiction  is  superior  and  exclusive  in  all 
matters  arising  under  the  statute.  The  officer  appointed 
to  manage  it  is  accountable  to  the  court  appointing  him 
and  to  that  court  alone.  No  court  of  an  independent  State 
jurisdiction  can  withdraw  the  property  surrendered,  or 
determine  in  any  degree  the  manner  of  its  disposition.^ 
Claims  against  the  estate,  so  long  as  it  remains   in  the 

'  Rule  XVn.  ■'  Form  No.  34. 

'  Jones  V.  Leach  et  al.  1  B.  R.  595. 

*  In  re  Vogel,  2  B.  R.  437;  s.  c.  3  B.  R.    198;  s.  c.  7  Blatcli.  18;  s.  c.  3 
L.  T.  B.  154. 

"  In  re  Barrow  et  al.  1  B.  R.  481 ;  s.  c.  1  L.  T.  B.  63. 
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possession  of  the  court,  can  generally  be  only  enforced  by 
proceedings  properly  instituted  therein,  or  under  its  au- 
thority.^ 

The  levy  of  an  execution,^  the  institution  of  an  action 
to  forclose  a  mortgage,^  the  filing  of  a  libel  in  rem^  the 
issuing  of  a  distraint  warrant,^  the  recording  of  claims  for 
naechanics'  liens  under  a  law  which  only  makes  the  claim 
a  lien  from  the  time  of  such  filing,''  after  the  filing  of  the 
petition  in  bankruptcy,  are  all  proceedings  that  are  irregu- 
lar and  unauthorized.  All  the  rights  and  all  the  duties  of 
the  bankrupt  in  respect  to  whatever  property  not  ex- 
pressly excluded  from  the  operation  of  the  statute,  he  may 
hold,  under  whatever  title,  whether  legal  or  equitable,  and 
however  incumbered,  pass  to  and  devolve  upon  the  as- 
signee at  the  date  of  the  filing  of  the  petition  in  bank- 
ruptcy. All  rights  thus  acquired  are  to  be  enforced  by 
process  issuing  from  the  courts  of  bankruptcy,  and  all 
duties  thus  imposed  are  to  be  performed  under  their  su- 
perintendence. No  lien  can  be  acquired  ^  by  any  proceed- 
ing in  a  "State  court,  commenced  after  such  petition  is  filed, 
though  jurisdiction  which  has  been  previously  acquired  by 
State  courts,  of  a  suit  brought  in  good  faith  to  enforce  a 
valid  lien  upon  property,  will  not  be  divested.^ 

When  a  creditor  has  a  mortgage  or  pledge  of  real  or 
personal  property  of  a  bankrupt,  or  a  lien  thereon  for  se- 
curing the    payment  of  a  debt  owing  to  him  from   the 

'  In  re  People's  Mail  Steamship  Co.  3  B.  R.  553 ;  s.  c.  3  Ben.  336  ;  Pen- 
nington V.  Sale  &  Phelan,  1  B.  R.  572. 

^  Davis  V.  Anderson  et  al.  6  B.  R.  145. 

=  In  re  Kerosene  Oil  Co.  3  B.  R.  638 ;  s.  c.  3  B.  R.  135 ;  s.  c.  3  Ben.  35 ; 
s.  c.  6  Blatcli.  531 ;  s.  c.  3  L.  T.  B.  79. 

'  In  re  People's  Mail  Steamship  Co.  3  B.  R.  553 ;  s.  c.  3  Ben.  336. 

"  In  re  Wynne,  4  B.  R.  33 ;  s.  c.  Chase,  327 ;  s.  c.  2  L.  T.  B.  116. 

'  In  re  Day,  3  B.  R.  805 ;  s.  c.  3  Ben.  450 ;  s.  c.  9  Blatch.  285.  The  law 
has  heretofore  been  considered  to  he  as  stated  in  the  text,  but  some  doubt 
has  been  recently  raised  upon  the  subject  by  the  decision  of  the  Supreme  Court 
in  the  case  of  Eyster  v.  GaflE,  13  B.  R.  546 ;  s.  c.  91  U.  S.  531 ;  s.  c.  2  Col.  38. 

'  Stuart  V.  Hines,  6  B.  R.  416 ;  s.  c.  33  Iowa,  60 ;  s.  c.  5  L.  T.  B.  46. 

'  In  re  "Wynne,  4  B.  R.  23 ;  s.  c.  Chase,  337 ;  s.  c.  3  L.  T.  B.  116. 
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bankrupt,  the  value  of  such  property  may  be  ascertained 
by  agreement  between  him  and  the  assignee,  or  by  a  sale 
thereof,  to  be  made  in  such  a  manner  as  the  court  may  di- 
rect. If  the  value  of  the  property  exceeds  the  sum  for 
which  it  is  so  held  as  security,  the  assignee  may  release  to 
the  creditor  the  bankrupt's  right  of  redemption  therein,  on 
receiving  such  excess;  or  he  may  sell  the  property,  subject 
to  the  claim  of  the  creditor  thereon ;  and  in  either  case 
the  assignee  and  creditor,  respectively,  must  execute  all 
deeds  and  writings  necessary  or  proper  to  consummate  the 
transaction  (§  5075). 

There  is  no  distinction  in  the  bankrupt  law  between 
different  kinds  of  liens.  Its  provisions  apply  equally  to  all 
liens  of  whatever  kind,  character,  or  description.^  ,  The 
first  point  to  be  ascertained  is  whether  there  is  a  valid 
lien  according  to  the  laws  of  the  State  where  the  property 
is  situated.  If  there  is  no  valid  lien  under  those  laws, 
there  can  be  no  claim  upon  the  property  under  the  bank- 
rupt law.  If  there  is  a  valid  lien  under  those  laws,  it  fol- 
lows the  property  into  the  court  of  bankruptcy,  and  will 
be  there  recognized,  protected  and  enforced.  Liens  are  of 
various  descriptions,  and  may  arise  in  various  ways.  The 
definition  that  seems  to  be  warranted  upon  principle,  as 
well  as  authority,  is,  that  whenever  the  law  gives  a  cred- 
itor the  right  to  have  a  debt  satisfied  from  the  proceeds  of 
property,  or  before  the  property  can  be  otherwise  disposed 
of,  it  gives  alien  on  such  property  to  secure  the  payment 
of  this  debt.^  Whenever  such  a  lien  exists,  the  assignee 
must  determine  what  course  he  will  pursue  in  regard  to  it. 

The  right  of  redemption  has  already  been  considered. 
Another  course  is  to  release  the  right  of  redemption  to  the 
creditor.  If  neither  of  these  plans  is  adopted,  he  may  sell 
the  property,  either  subject  to  the  lien  or  free  from  the 
lien.     In  all  cases  he  should  exercise  a  sound  discretion, 

'  Davis,  Assig.  of  Bittel  et  al.  3  B.  K.  393. 

"^  In  re  Wynne,  4  B.  R.  33;  s.  c.  Chase,  337;  s.  c.  3  L.  T.  B.  116. 
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and  proceed  accordingly,  as  lie  thinks  the  interests  of 
the  creditors  will  be  best  promoted  by  the  one  or  the 
other  mode  of  sale.^  It  is  not  necessary,  however,  that 
he  should  take  any  proceedings  whatever  in  regard  to 
incumbered  property,  unless  by  so  doing  he  can  realize 
a  net  sum  of  money  free  from  incumbrances  for  the  ben- 
efit of  the  estate.  It  would  be  idle  to  go  through  the 
form  of  selling  the  property,  if  the  property  is  of  less 
value  than  the  amount  of  the  incumbrance.*  He  may 
sell  the  property  subject  to  the  lien  without  any  order 
of  the  court  for  that  purpose.^  Whenever  he  sells  with- 
out such  order,  he  can  only  sell  subject  to  the  lien,  and 
does  not  give  to  the  purchaser  any  better  right  or  title 
than  he  himself  had.*  The  proceeds  of  such  sale  are 
always  presumed  to  be  the  price  or  value  of  the  interest 
so  sold,  with  a  full  knowledge  on  the  part  of  the  pur- 
chaser of  all  incumbrances.^ 

Whenever  he  wishes  to  sell  property  free  from  liens, 
he  must  apply  to  the  court  for  an  order  to  that  effect. 
This  application  should  never  be  made  where  the  prop- 
erty has  no  market  value,  or  one  that  is  clearly  less  than 
the  debt  secured  by  the  lien.^  He  acts  only  in  the  in- 
terest of  the  general  creditors,  and  should  institute  no 
proceedings  except  for  their  benefit.  It  is  no  part  of  his 
duty  to  make  such  an  application  unless  he  believes  that 
such  a  sale  will  create  a  larger  fund  for  distribution 
among  the  unsecured  creditors.''  The  proper  mode  of 
making  such  an  application  is  by  a  petition,  addressed  to 
the  judge  of  the  court  of  bankruptcy,  properly  entitled 
in  the  cause  in  bankruptcy,  and  -duly  verified.      As  the 


'  In  re  McClellan,  1  B.  R.  389.  '  In  re  Lambert,  2  B.  R.  426. 

» In  re  McClellan,  1  B.  R.  389 ;  King  v.  Bowman,  24  La.  An.  506. 

*  Kelley  v.  Strange,  3  B.  R.  8 ;  King  y.  Bowman,  24  La.  An.  506. 

'  In  re  Mebane,  3  B.  R.  347. 

'  Foster  et  al.  v.  Ames  et  al.  2  B.  R.  455  ;  s.  c.  Lowell,  313. 

'  In  re  Mebane,  3  B.  R.  347. 
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granting  of  such  an  order  is  not  a  matter  of,  course,  the 
petition  should  set  forth  the  facts  that  justify  the  applica- 
tion, and  not  merely  rely  upon  the  petitioner's  belief. 
The  question  is  to  be  decided  upon  the  belief  of  the  court, 
and  not  upon  the  belief  of  the  assignee,  and  hence  the 
matters  necessary  to  produce  conviction  should  be  fully 
stated.  The  petition  must  also  state  wliat  persons  have 
liens,  incumbrances,  or  interests  in  the  property.^ 

As  this  proceeding  specially  affects  the  rights  of  the 
secured  creditor,  he  must  be  properly  notified  and  sum- 
moned to  appear  and  protect  his  interests.*  This  is  done 
by  passing  an  order  to  show  cause,  and  directing  that  a 
copy  of  such  order,  and  of  the  petition,  be  served  upon 
him.  If  a  notice  is  served  on  an  agent  of  the  secured 
creditor,  and  such  agent  appears  for  the  creditor,  that  is 
sufficient.'  The  proceedings  are  usually  summary,  and  are 
tried  in  open  court.  The  defense  to  the  application  is 
that  the  property  is  worth  less  than  the  lien  claim,  or  that 
the  creditor  will  be  injured  by  such  a  sale.* 

The  selling  of  property  free  from  incumbrances  is  a 
matter  of  judicial  discretion.  It  is  the  duty  of  the  assignee 
and  of  the  court  to  take  that  course  in  the  premises  which, 
in  their  judgment,  having  due  reference  to  tte  rights  of 
the  lien  creditor,  will  be  most  beneficial  to  all  the  parties 
interested.  The  assignee  may  be  dii'ected  to  sell  at  public 
sale  without  credit,  but  he  ought  not  to  be  permitted  to 
sell  at  private  sale  on  credit  without  first  submitting  the 
price  and  terms  to  the  court  on  notice  to  the  secured  cred- 
itor, for  confirmation  and  approval.^  The  lien  creditor 
can  not  demand  as  a  matter  of  right  that  the  assignee  shall, 
upotL  his  offer,  convey  the  property  to  him  on  condition 

'  In  re  Anon.  39  Leg.  Int.  39. 

'  Ray  V.  Norseworthy,  13  B.  R.  145 ;  s.  c.  35  La.  An.  600 ;  s.  c.  33  Wall.  138. 

'  In  re  Fredgrick  S.  Kirtland,  10  Blatch.  515. 

'  Foster  et  al.  v.  Anjes  et  al.  3  B-  R.  455  ;  s.  c.  Lowell,  313. 

^  In  re  Frederick  S.  Kirtland,  10  Blatch.  515. 
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of  his  agreeing  not  to  present  a  claim  for  any  part  of  the 
debt  against  the  other  assets  of  the  bankrupt.  The  re- 
jection of  such  a  proposition  will  not  be  at  the  peril  of 
throwing  the  costs  of  any  effort  to  obtain  a  better  price 
upon  the  other  creditors.^  If  a  sale  is  ordered,  the  lien  is 
transferred  to  the  fund,  and  must  be  paid  first,  after  de- 
ducting the  expenses  of  the  sale.  The  apportionment  of 
costs  is  a  matter  to  some  extent  of  judicial  discretion. 
The  bankrupt  court,  as  incident  to  its  power  to  adjust  and 
liquidate  the  lien,  is  authorized  to  adjust  the  costs  of  the 
proceedings  necessary  to  give  effect  to  the  specific  lien. 
The  expenses  of  the  sale,  including  commissions  to  the 
assignee,  may  therefore  be  charged  upon  the  proceeds.' 
When  the  conduct  of  the  creditor  has  been  such  as  to 
justify  the  institution  of  proceedings  in  bankruptcy,  for 
the  purpose  of  attacking  his  security,  the  court  may,  in  its 
discretion,  order  all  the  costs  in  bankruptcy  to  be  first 
paid  from  the  proceeds.^  If  there  are  several  liens^  they 
will  be  entitled  to  payment  according  to  their  respective 
priorities.* 

If  the  assignee  does  not  institute  any  proceedings  to 
have  the  property  sold,  the  creditor  may,  and  sometimes 
must  do  so.  Whenever  he  wishes  to  enforce  his  lien  or 
prove  his  claim  in  bankruptcy,  he  ought  generally  to  make 
disposition  of  the  property  in  the  court  of  bankruptcy  or 
under  its  superintendence.  If  he  attempts  during  the  pend- 
ency of  the  proceedings  to  enforce  his  lien  in  any  other 
manner,  he  is  liable  to  be  enjoined,^  and  any  sale  so  made 
i  s  liable  to  be  set  aside.®   It  does  not,  however,  necessarily 

'  In  re  EUerhorst  et  al.  7  B.  R.  49 ;  s.  c.  2  Saw.  219. 

""  In  re  EUerhorst  et  al.  7  B.  R.  49 ;  s.  c.  2  Saw.  219 ;  in  re  Eldridge,  4  B. 
R.  498  ;  8.C.  2  Bias.  362;  in  re  Blue  Ridge  R.  R.  Co.  13  B.  R.  315. 

» In  re  Dumont,  4  B.  R.  17 ;  b.  c.  2  L.  T.  B.  114. 

•  In  re  Winn,  1  B.  R.  496 ;  a.  c.  1  L.  T.  B.  17. 

"  In  re  Wynne,  4  B.  R.  33;  s.  c.  Chase.  327;  s.  c.  3  L.  T.  B.  116;  Markson 
V.  Heaney,  4  B.  R.  510;  s.  c.  1  Billon,  497;  in  re  Keroseife  Oil  Co.  2  B.  R. 
528 ;  s.  c.  3  B.  R.  125 ;  s.  c.  3  Ben.  35 ;  s.  c.  6  Blatch.  521 ;  s.  c.  3  X.  T.  B.  79. 

«  Davis  Assig.  of  Bittel  et  al.  3  B.  R,  893;  Davis  v.  Anderson,  6  B.  B.145. 
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follow  that  tlie  bankrupt  court  must,  in  all  cases,  prohibit 
any  proceeding  in  a  State  court  for  the  benefit  of  a  lien 
creditor.  Often  it  is  quite  convenient,  and  ordinarily  it 
may  be  quite  desirable  to  permit  the  institution  of  such 
proceedings.^  The  bankrupt  court  m^y  therefore  author- 
ize a  lien  creditor  to  enforce  his  lien  in  a  State  court.^ 
Even  if  such  a  proceeding  is  instituted  without  such 
authority,  it  will  not  be  absolutely  void ;  *  nor  will  the 
bankrupt  court  interfere  where  no  advantage  can  result 
to  the  bankrupt's  estate.*  The  assignee  must,  in  such 
cases,  be  made  a  party  to  the  proceeding.''  The  proceed- 
ing may  be  ratified  on  the  application  of  the  secured  cred- 
itor and  proof  that  the  estate  and  the  other  creditors  will 
not  be  injured  thereby.^  It  has  also  been  said,  that  by 
electing  to  proceed  in  the  State  court,  the  lien  creditor  will 
deprive  himself  of  the  right  to  prove  his  debt  in  bank- 
ruptcy for  the  deficiency.'''  The  lien  creditor  may  sur- 
render his  lien  or  rely  upon  his  lien  without  proving  his 
claim. 

If  he  desires  a  sale  in  the  court  of  bankruptcy,  the 
first  step  properly  is  to  prove  his  claim.  He  must  estab- 
lish his  security  and  his  debt,  before  he  can  show  that  he 
has  any  right  to  call  upon  the  court  to  sell  the  property, 
and  both,  or  either  of  these,  may  be  disputed.  If  it  is 
shown  that  either  has  no  existence,  he  will  have  no 
standing  in  court.®     It  has,  on  the  other  hand,  been  de- 

'  Samson  v.  Clarke,  6  B.  R.  403 ;  s.  c.  9  Blatch.  373, 

'  In  re  McGilton  et  al.  7  B.  R.  294  ;  s.  c.  3  Biss.  144 ;  in  re  Cook  &  Glea- 
son,  3  Biss.  116. 

=  Whitridge  v.  Taylor,  66  N.  C.  273;  Cole  v.  Duncan,  58  111.  176;  Truitt 
V.  Truitt,  38  Ind.  16 ;  Pierce  v.  Wilcox,  40  Ind.  70. 

'  In  re  Iron  Mountain  Co.  4  B.  R.  645 ;  s.  c.  9  Blatch.  320 ;  in  re  Bowie, 
1  B.  R.  628 ;  s.  c.  1  L.  T.  B.  97 ;  in  re  Brinkman,  6  B.  R.  541 ;  s.  c.  7  B,  R. 
421. 

=  Cole  V.  Duncan,  58  111.  176  ;  WinsloT^f  v.  Clark,  47  N.  Y.  261 ;  s.  c.  3 
Lans.  377;  Barron  v.  Newberry,  1  Biss.  149;  Truitt  v.  Truitt,  38  Ind.  10. 

"  Phelps  V.  Sellick,  8  B.  R.  390. 

'  In  re  Iron  Mountain  Co.  4  B.  R.  645  ;  s.  c.  9  Blatch.  320. 

'  In  re  Bigelow  et  al.  1  B.  R.  633 ;  s.  c.  3  Ben.  480 ;  s.  c.  1  L.  T.  B.  95 ; 
in  re  Frizelle,'  5  B.  R.  133;  in  re  Philo  R.  S^bin,  9  B.  R.  383. 
12 
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cided,  that  a  formal  proof  of  his  claim  is  not  a  necessary 
preliminary  step/  but  the  argument  in  favor  of  proving 
the  claim  is  certainly  the  strongest,  and,  as  no  right  is 
thereby  lost  or  waived,  it  is  certainly  the  better  practice, 
and  the  more  orderly  course  of  proceeding. 

The  validity  of  the  debt,  or  of  the  lien,  or  of  both  may 
be  contested  when  they  are  presented  for  proof,  and  if  the 
claim  is  allowed,  either  with  or  without  dispute,  a  prwia 
facie  case  is  established  at  least,  and  this  is  sufficient  to 
justify  an  application  for  a  sale.  This  application  must 
be  by  a  petition  addressed  to  the  judge  of  the  court,  prop- 
erly entitled  in  the  cause,  and  duly  verified.  The  petition 
should  describe  the  property  and  set  forth  the  character 
of  the  lien.  As  soon  as  it  is  filed,  an  order  to  show  cause 
is  passed,  with  a  direction  that  a  copy  of  the  petition,  and 
of  the  order,  be  served  upon  the  assignee.  Service  upon 
him  is  sufficient,  for  he  represents  the  creditors  generally." 
This  proceeding  is  also  summary,  and  is  tried  in  the  same 
manner  as  an  application  for  a  sale  by  the  assignee.  The 
defense  consists  of  an  attack  upon  the  debt  or  security,  or 
the  omission  of  the  preliminary  proof.  If  the  lien  and 
the  debt  are  established,  a  sale  must  be  ordered  in  such 
manner  as  the  court  may  direct,  for  this  is  a  right  con- 
ferred upon  the  creditor  by  the  statute.  After  deducting 
the  expenses  of  the  sale,  the  proceeds  are  applied  toward 
the  payment  of  the  claim. 

When  it  appears  to  the  satisfaction  of  the  court  that 
the  estate  of  the  debtor,  or  any  part  thereof,  is  of  a  per- 
ishable nature,  or  liable  to  deteriorate  in  value,  the  court 
may  order  the  same  to  be  sold  in  such  manner  as  may  be 
deemed  most  expedient,  under  the  direction  of  the  mes- 
senger or  assignee,,  as  the  case  may  be,  who  will  hold  the 
funds  received  in  place  of  the  estate  disposed  of  (§  5065). 
The  application  for  a  sale  must  be  made  to  the  court  and 

'  In  re  High  et  al.  3  B.  R.  193 ;  s.  c.  1  L.  T.  B.  175. 
"  In  re  High  et  al.  3  B.  R.  192 ;  s.  c.  1  L.  T.  B.  175. 
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not  to  tiie  register.^  The  passing  of  the  order  is  a  matter 
resting  in  the  discretion  of  the  court.  No  sale  can  be 
ordered  unless  the  property  is  in  the  possession  of  the 
marshal  or  assignee.*  The  proceeds  must  be  deposited  in 
court. 

Whenever  it  appears  to  the  satisfaction  of  the  court 
that  the  title  to  any  portion  of  an  estate,  real  or  personal, 
which  has  come  into  possession  of  the  assignee,  or  which 
'is  claimed  by  him,  is  in  dispute,  the  court  may,  upon  the 
petition  of  the  assignee,  and  after  such  notice  to  the  claim- 
ant, his  agent,  or  attorney,  as  the  court  may  deem  reason- 
able, order  it  to  be  sold,  under  the  direction  of  the  as- 
signee, who  must  hold  the  funds  received  in  place  of  the 
estate  disposed  of  (§  5063).  It  is  immaterial  whether  the 
property  is  in  the  possession  of  the  assignee  or  not.  A 
sale  may  be  ordered  of  property  which  is  not  in  his  pos- 
session, as  well  as  of  property  which  is  in  his  possession. 
The  court  may  exercise  such  control  as  it  deems  proper  in 
regard  to  property  which  is  in  controversy.  If  it  inter- 
feres in  the  matter,  it  should  order  the  property  into  the 
possession  of  the  assignee.  Where  a  sale  has  been  made, 
and  the  proceeds  realzied  by  that  sale  are  in  controversy, 
it  may  order  the  proceeds  to  be  delivered  to  the  assignee, 
and  held  subject  to  the  rights  of  the  party  who  may 
prove  himself  entitled  to  them.*  This  power,  however,  is 
not  unlimited.  It  extends  to  personal  estate  found  in  the 
hands  of  a  mere  depositary,  carrier,  or  bailee  for  safe  keep- 
ing or  transportation,  without  claim  of  title  or  interest 
in  the  goods,  and  to  personal  property  subsequently  dis- 
covered in  the  possession  of  the  bankrupt,  which  was 
not  transferred  to  the  assignee,  and  other  cases  of  a  like 
character.     But  it  does  not  extend  to  a  case  where  the 


'  In  re  John  Graves,  1  B.  R.  237 ;  8.  c.  3  Ben.  100. 
'  Rule  XXn ;  in  re  Metzler  et  al.  1  B.  R.  38 ;  s.  c.  1  Ben.  356. 
'  Bill  V.  Beckwith,  3  B.  R.  341 ;  Foster  et  al.  v.  Ames  et  al.  3  B.  R.  435 ; 
s.  c.  Lowell,  313  ;  in  re  Josiah  D.  Hunt,  3  B.  R.  539. 
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estate  in  question  is  in  the  actual  possession  of  a  third 
person  holding  it  las  owner  and  claiming  absolute  title  to 
and  dominion  over  it,  Avhether  the  title  and  possession 
were  derived  from  the  debtor  or  any  other  former  owner. 
A  party  can  not  be  deprived  of  his  property  without  due 
process  of  law,  and  in  a  case  at  law  where  the  value  in 
controversy  exceeds  the  sum  of  twenty  dollars  he  is  enti- 
tled to  a  trial  by  jury.  This  is  a  constitutional  right,  and 
the  bankrupt  court  can  not  deprive  him  of  it  by  directing 
the  assignee  to  sell  his  estate,  and  compelling  him  to 
appear  in  court  and  vindicate  his  title,  and  to  accept,  if 
successful,  the  proceeds  of  the  sale  as  the  value  of  his 
property.^  The  application  for  a  sale  must  be  made  to 
the  court,  and  not  to  the  register,  and  the  sale  must  be 
public  after  public  notice.^  The  proceeds  of  the  sale, 
when  one  is  ordered,'  are  considered  the  measure  of  the 
value  of  the  property  in  any  suit  or  controversy  between 
the  parties  in  any  court  (§  5063). 

'  Knight  T.  Cheney,  5  B.  R.  305  ;  s.  c.  2  L.  T.  B.  305. 
'  In  re  Wm.  Major,  14  B.  R.  71. 


CHAPTER  X. 

STAYING   PROCEEDINGS.       HABEAS    COEPUS. 

« 

No  OREDITOE  whose  debt  is  provable  under  the  statute 
is  allowed  to  prosecute  to  final  judgment  any  suit  at  law 
or  in  equity  therefor  against  the  bankrupt  until  the  ques- 
tion of  the  debtor's  discharge  has  been  petermined 
(§  5106).  The  object  of  this  provision  is  to  prevent  a 
race  of  diligence  between  creditors,  and  to  protect  the 
bankrupt  from  being  harassed  with  suits  while  he  is  pro- 
ceeding in  good  faith  to  obtain  his  discharge,  and  until 
the  question  of  his  discharge  is  determined,  and  he  either 
obtains  it  or  is  refused  it,  and  to  enable  him  to  claim  pro- 
tection as  against  such  suits  through  his  discharge,  if  he 
obtains  it.  It  applies  to  all  cases  where  the  personal 
liability  of  the  debtor  is  sought  to  be  fixed  or  ascertained 
by  a  final  judgment  pending  "the  determination  of  the 
question  of  his  discharge.^  An  action  to  recover  a  prov- 
able debt  is  to  be  stayed  until  a  determination  is  had  as 
to  the  discharge,  whether  the  debt  be  one  that  will  be  dis- 
charged or  one  that  will  not  be  discharged.  There  is  no 
good  reason  why  the  court  should  enter  into  the  inquiry, 
whether  a  discharge  will  operate  to  release  any  particular 
debt.  That  inquiry  is  one  properly  to  be  made  only  by 
the  court  in  which  a  direct  suit  on  the  debt  is  pending, 
and  whose  determination  will  be  a  binding  judgment  on 
the  question  between  the  parties.^  Such  inquiiy  can  only 
be  instituted  after  the  discharge  is  pleaded.     The  attempt 


'  In  re  M.  Roaenberg,  3  B.  R.  336 ;  s.  c.  3  Ben.  14 ;  in  re  Metcalf  et  al.  1  B. 
R.  201 ;  s.  c.  3  Ben.  78. 

=  In  re  M.  Rosenberg,  3  B.  R.  336 ;  s.  c.  3  Ben.  14 ;  in  re  Migel,  3  B.  R. 
481 ;  in  re  Seymour,  1  B.  R.  39  ;  s.  c.  1  Ben.  348. 
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to  determine  in  advance  what  will  be  the  effect  of  a  dis- 
charge upon  particular  debt?,  when  as  yet  it  is  not  known 
whether  any  discharge  will  be  granted,  is  premature  and 
unnecessary.^ 

The  provision  for  a  stay  is  addressed  quite  as  much  to 
the  State  courts  as  to  the  courts  of  bankruptcy,  and  is  ap- 
plied and  enforced  by#the  former  quite  as  much  as  by  the 
latter.^  A  stay  in  the  State  courts  is  obtained  upon  mo- 
tion supported  by  the  production  of  a  copy  of  the  order 
of  adjudication.  The  bankruptcy  of  the  defendant  can 
not  be  pleaded  in  bar  of  the  action.^  The  motion  for  a 
stay  should  be  served  on 'the  plaintiff  and  brought  to  the 
notice  of  the  court.*  An  application  to  the  court  of  bank- 
ruptcy must  be  made  by  a  petition  addressed  to  the  judge 
of  the  court,  properly  entitled  in  the  cause,  and  duly  veri- 
fied. The  petition  should  set  forth  the  suit,  the  court  ia 
which  it  is  pending,  and  the  cause  of  action,  so  as  to  show 
that  the  suit  is  one  that  may  properly  be  stayed.  The 
option  to  endeavor  to  obtain  a  discharge,  and,  failing  in 
that,  to  defend  all  undetermined  personal  actions,  is  a 
right  given  to  a  debtor  by  the  bankrupt  law  under  the 
Constitution  of  the  United  States,  and  he  is  entitled  to  be 
protected  in  that  right  by  the  court  of  bankruptcy.^  The 
power  conferred  upon  the  district  court  of  granting  in 
junctions  to  stay  suits  and  proceedings  to  recover  debts 
fromi  a  bankrupt  is  not  granted  to  any  other  court  than 
the  "  court  of  bankruptcy,"  which  means  the  court  where 
the  proceedings  in  bankruptcy  are  pending.  When  the 
bankrupt  applies  for  the  benefit  of  the  bankrupt  law  in 

'  In  re  Ghiradelli,  4  B.  R.  164;  s.  e.  1  Saw.  343;  s.  c.  3  L.  T.  B.  185. 

'  In  re  M.  Rosenberg,  3  B.  R.  236  ;  s.  c.  8  Ben.  14 ;  in  re  Metcalf  et  al.  1 
B.  R.  201 ;  s.  c.  2  Ben.  78;  Delavergue  t.  Parrand,  1  Mich.  N.  P.  90;  contra, 
Garrett  v,  Carow,  3  Houst.  653 ;  Givens  v.  Robins,  5  Ala.  676. 

»  Stone  V.  Nat'l  Bank,  39  lud.  284 ;  Hobart  v.  Haskell,  14  N.  H.  137. 

'  Dunbar  v.  Baker,  104  Mass.  311. 

'  In  re  M.  Rosenlierg,  2  B.  R.  236 ;  s.  c.  3  Ben.  14 ;  in  re  Metcalf  et  al.  1  B. 
R.  301 ;  s.  a.  3  Ben.  78 ;  in  re  Horatio  Reed,  1  B.  R.  1 ;  in  re  Meyers,  1  B.  B. 
581  ;  s.  e.  3  Ben.  424. 
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one  district,  the  district  court  of  another  district  has  no 
power  to  grant  an  injunction  to  stay  suits  brought  by 
creditors  against  him.' 

Upon  the  filing  of  the  petition,  a  stay  may  be  granted 
forthwith,  or  an  order  to  show  cause  may  be  issued. 
When  the  creditor  lives  out  of  the  district,  it  is  question- 
able whether  the  court  has  jurisdiction  over  him,  and, 
even  if  it  has,  the  difficulties  that  lie  in  the  way  of  an  en- 
forcement of  its  orders  appear  to  be  insurmountable.'  In 
this  proceeding,  no  attack  can  be  made  upon  either  the 
existence  of  the  debt  due  to  the  petitioning  creditor,  or 
the  adjudication  upon  his  petition.  So  long  as  the  adju- 
dication stands  unrevoked,  all  inquiry  as  to  the  validity 
or  existence  of  the  debt  is  precluded.^  If  the  bankrupt 
has  been  guilty  of  unreasonable  delay  in  applying  for  his 
■discharge,  the  stay  will  not  be  granted  (§  5106).  When 
the  amount  of  the  debt  is  in  dispute,  the  action  may  be 
allowed  to  proceed  to  a  judgment  (§  5106).*  An  action 
in  tort  for  a  personal  injury  can  not  be  stayed,  for  the 
claim  is  not  provable  until  final  judgment  is  obtained.® 
The  entry  of  a  judgment  on  a  verdict  in  such  an  action,  ren- 
dered before  the  commencement  of  the  proceedings  in  bank- 
ruptcy, will  not  be  stayed.^  Proceedings  on  an  examina- 
tion supplemental  to  an  execution  may  be  stayed.*"  An 
action  pending  in  the  Court  of  Appeals  of  the  State,  to 
which  an  appeal  was  taken  by  the  bankrupt  prior  to  the 
commencement  of  proceedings  in  bankruptcy,  may  be 
stayed.  In  such  a  case  there  is  no  final  judgment  within 
the  meaning  of  the  bankrupt  law.  A  motion  for  further 
security  in  such  a  suit  on  the  part  of  the  creditor  is  a  pro- 

■  In  re  Richardson  et  al.  3  B.  R.  202 ;  s.  c.  3  Ben.  517 ;  s.  c.  3  L.  T,  B.  30. 

'  In  re  Ilirsch,  3  B.  R.  3 :  s.  c.  3  Ben.  493 ;  s.  c.  1  L.  T.  B.  93. 

'  In  re  Fallon,  3  B.  R.  377. 

*  In  re  Rundle  et  al.  2  B.  R.  118  ;  in  re  Richardson  et  al.  2  B.  R.  302 ;  s.  c. 
3  Ben.  517;  s.  c.  3  L.  T.  B.  30  ;  Norton  v.  Switzer,  93  U.  S.  355;  s.  c.  37 
La  An.  35. 

'  In  re  Hennocksburg  &  Block,  7  B.  R.  37 ;  s.  c.  6  Ben.  150. 
'  Zimmer  v.  Schleehauf,  11  B.  R.  313;  s.  c.  115  Mass.  53. 
'  In  re  Horatio  Reed,  1  B.  R.  1. 
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ceeding  against  the  bankrupt.^  Proceedings  upon  charges 
filed  under  a  recognizance,  taken  before  the  filing  of  the 
petition,  in  accordance  with  the  poor  debtors'  act,  can  not 
be  stayed.^  An  action  upon  a  joint  contract,  made  by  the 
bankrupt  with  other  joint  contractors,  will  not  be  stayed, 
but  an  entry  will  be  made  to  stay  all  actions  against  the 
bankrupt  under  the  judgment  that  may  be  rendered.^ 

The  language  of  the  injunction  should  be  in  accord- 
ance with  the  statute.  The  injunction  only  continues  in 
force  until  the  question  of  discharge  can  be  determined. 
The  stay  is  temporary.  The  object  of  the  stay  is  to  give 
time  for  putting  into  action  the  permanent  bar  to  the 
debt.  If  the  discharge  is  refused,  the  stay  ceases ;  its  ob- 
ject having  been  accomplished,  and  the  bankrupt  having 
bad  an  opportunity,  unharassed  by  suits,  to  endeavor  to 
obtain  his  discharge.  If  the  discharge  is  granted,  the  stay 
ceases.  The  bankrupt  is  then  able  to  plead  his  discharge 
in  any  suit.  No  motion  for  a  dissolution  is  needed.  No 
order  to  show  the  termination  is  required.  The  bankrupt 
must  use  his  discharge  as  his  protection  in  cases  thereby 
afi"ected.*  If  there  is  unreasonable  delay  in  procuring  a 
discharge,  the  order  staying  proceedings  will  be  vacated.^ 

Where  the  action  of  the  creditor,  taken  after  the  grant- 
ing of  the  injunction,  does  not  tend  to  enforce  any  demand 
against  the  bankrupt,  nor  deprive  the  assignee  of  any 
property  or  right,  the  stay  is  not  violated.* 

While  the  statute  forbids  the  maintaining  or  the  prose- 
cution to  final  judgment  of  any  suit  for  a  provable  debt,  it 
does  not  in  terms  prohibit  the  commencement  of  such  a 

'  In  re  Metcalf  et  al.  1  B.  R.  201 ;  8  c.  2  Ben.  78;  in  re  Lezynsky,  3  Ben. 
487 ;  contra,  Merritt  v.  Glidden  et  al.  5  B.  R.  157  ;  s.  c.  39  Cal.  559. 

"  Minon  v.  Van  Nostrand,  4  B.  R.  108 ;  s.  c.  Lowell,  458 ;  s.  c.  1 
Holmes,  251. 

'  Hoyt  et  al.  v.  Freel  et  al.  4  B.  R.  131 ;  s.  c.  8  Abb.  Pr.  (N.  S.)  320;  s.  c. 

2  L,  T.  B.  144  ;  Givens  v.  Robbing,  5  Ala.  676 ;  contra,  Tinkum  v.  O'Neal,  5 
Nev.  93  ;  Hogendobler  v.  Lyon,  12  Kans.  276. 

'  In  re  V.  6.  Thomas,  3  B.  R.  38  ;  in  re  M.  Rosenberg,  3  B.  R.  236 ;  s.  c. 

3  Ben.  14. 

'  In  re  W.  Belden,  6  B.  R.  443  ;  s.  c.  5  Ben.  476. 

•  In  re  Hirsch,  3  B.  R.  3  ;  s.  c.  2  Ben.  493 ;  s.  c.  1  L.  T.  B.  93. 
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suit.  Whenever  it  appears  ttat  the  suit  is  one  to  which 
the  discharge  in  bankruptcy  would  be  no  bar,  and  that, 
if  not  commenced  forthwith,  the  statute  of  limitations 
might  run  against  it,  or  that  service  might  not  be  ob- 
tained upon  the  bankrupt,  or  that  testimony  might  be 
lost,  the  district  court  may  permit  the  suit  to  commence 
for  the  purpose  of  saving  the  statute,  effecting  a  service, 
or  securing  testimony.  When  these  objects  are  obtained 
the  suit  can  be  stayed  to  await  the  determination  of  the 
question  of  the  debtor's  discharge,  or  the  expiration  of  a 
reasonable  time  therefor.^  If  the  bankrupt  has  been  guilty 
of  unreasonable  delay  in  applying  for  a  discharge,  the 
creditor  may  be  allowed  to  commence  a  suit.'  The  special 
reasons  on  which  the  application  is  based,  must  be  set 
forth  and  proved,  and  leave  to  prosecute  will  be  granted 
only  so  far  as  may  be  absolutely  necessary  to  secure  the 
creditor's  rights. 

Proceedings  on  an  examination  supplemental  to  an  ex- 
ecution issued  under  a  judgment  rendered  after  the  filing 
of  the  petition,  on  a  debt  that  was  provable  in  bankruptcy, 
may  be  stayed  when  a  discharge  has  been  granted.^  A 
bankrupt  can  obtain  the  full  protection  of  his  discharge, 
after,  as  well  as  before  judgment,  on  application  to  the 
court  in  which  the  action  is  pending.  In  case  of  a  judg- 
ment rendered  prior  to  the  filing  of  the  petition,  the  bank- 
rupt's only  remedy  in  every  case,  is  by  such  application 
to  the  court  which  rendered  the  judgment,  or  a  court  of 
equity.* 

No  bankrupt  is  liable  to  arrest  during  the  pendency 
of  the  proceedings  in  bankruptcy  in  any  civil  action,  un- 
less such  arrest  is  founded  on  some  debt  or  claim  from 

'  lu  re  Ghiradelli,  4  B.  R.  164  ;  s.  c.  1  Saw.  343;  s.  c.  3  L.  T.  B.  135. 

=  In  re  Chester  M.  Whiting,  1  W.  N.  30 ;  in  re  Samuel  S.  Scott,  1  W.  K. 
30. 

'World  Co.  T.  Brooks,  3  B.  R.  588;  8.  c.  7  Abb,  Pr.  (N.S.)  312. 

'  Hoy.t  et  al.  v.  Freel  et  al.  4  B.  R.  131 ;  s.  c.  8  Abb.  Pr.  (N.  S.)  230; 
s.  c.  3  L.  T.  B.  144. 
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which  his  discharge  ia  bankruptcy  would  not  release  him 
(§  5107).  There  is  no  distinction  between  an  arrest  on 
mesne  and  final  process.  So  far  as  the  arrest  is  concerned, 
the  object  and  intent  of  the  statute  are  the  same.^  This 
provision  only  applies  to  arrests  that  have  been  made 
since  the  commencement  of  proceedings  in  bankruptcy.'* 
If  the  arrest  was  made  before  that  time,  the  bankrupt  is 
not  entitled  to  a  release  by  virtue  of  any  provision  of  the 
bankrupt  law.  A  prisoner  out  on  bail  is  theoretically 
and  praqtically  in  arrest  substantially,  to  all  intents  and 
purposes,  the  same  as  if  he  had  not  been  released  on 
bail,  and  a  surrender  by  the  bail  is  not  a  new  taking.^ 
The  fact  that  the  magistrate  before  whom  the  bankrupt 
appeared,  according  to  his  recognizance  given  upon  taking 
the  poor  debtor's  oath,  did  not  find  him  guilty  of  the 
charges  alleged  against  him,  and,  therefore,  permitted  him 
to  go  at  large  pending  the  appeal',  does  not  make  the  tak- 
ing of  his  body  on  execution  in  case  of  his  ultimate  con- 
viction a  new  arrest.  It  is  merely  a  restoration  to  the 
confinement  from  which  he  obtained  a  temporaiy  relief 
pending  the  appeal.* 

If.  the  arrest  is  made  by  a  State  court,  the  court  making 
the  arrest  may,  on  the  application  of  the  bankrupt,  release 
him,''  and  it  has  been  held  that  in  such  a  case  he  should 
first  apply  to  the  State  court  in  order  to  avoid  a  conflict 
of  jurisdiction.^ 

If  the  arrest  has  been  made  since  the  commencement 
of  proceedings  in  bankruptcy,  the  bankrupt  may  apply  to 

'  In  re  Wiggers,  3  Bisa.  71 ;  in  re  Mifflin,  1  Penn.  L.  J.  146. 

^  In  re  W.  A.  Walker,  1  B.  R.  318  ;  s.  c.  Lowell,  223;  Hazelton  v.  Valen- 
tine, 3  B.  R.  31 ;  s.  c.  Lowell,  370 ;  s.  c.  1  L.  T.  B.  105  ;  in  re  Hoskins,  Crabbe, 
466 ;  Shulz  v.  Fleischer,  1  Penn.  L.  J.  11 ;  in  re  Rank,  Crabbe,  493  ;  in  re 
Jonathan  II.  Cheney,  5  Law.  Rep.  19. 

=  Hazelton  v.  Valentine,  3  B.  R.  31 ;  s.  c  Lowell,  370;  s  c.  1  L.T.  B.  105; 
in  re  Runk,  Crabbe,  493;  in  re  Jonuthan  H.  Cheney,  5  Law.  Rep.  19;  contra, 
Foxall  V.  Levi,  1  Crunch  C.  C.  139;  Liugan  y.  Bailey,  1  Cranch  C.  0.  113. 

'  Stockwell  v.  Silloway,  100  Muss.  387. 

'  Jones  V.  Emerson,  1  Caines,  487. 

"  In  re  Michael  O'Mara,  4  Biss.  506. 
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the  court  of  bankruptcy  for  a  release/  If  the  bankrupt, 
during  the  pendency  of  the  proceedings  in  bankruptcy,  is 
arrested  or  imprisoned  upon  process  in  any  civil  actio*Q, 
the  district  court,  upon  his  application,  may  issue  a  writ 
of  habeas  corpus  to  bring  him  before  the  court  to  ascertain 
whether  such  process  has  been  issued  for  the  collection  of 
any  claim  dischargeable  in  bankruptcy;  and  if  so  dis- 
chargeable, he  must  be  discharged ;  if  not,  he  must  be  re- 
manded to  the  custody  in  which  he  may  lawfully  be. 
Before  granting  the  order  for  discharge,  the  court  must 
cause  notice  to  be  served  upon  the  creditor,  or  his  attor- 
ney, so  as  to  give  him  an  opportunity  of  appearing  and 
being  heard  before  the  granting  of  the  order.^ 

The  only  court  that  can  entertain  such  application,  by 
virtue  of  the  bankrupt  law  and  Rule  XXVII,  is  the  dis- 
trict court  in  which  the  proceedings  in  bankruptcy  are 
pending.  When  the  bankrupt  is  arrested  out  of  sucb  dis- 
trict, he  must  make  an  application  according  to  the  pro- 
visions of  section  753. 

In  making  the  return  to  the  writ  of  habeas  corpus,  the 
party  who  has  custody  of  the  bankrupt  should  set  forth 
the  authority  by  virtue  of  which  he  made  the  arrest  and 
still  detains  him.  The  question  to  be  decided  is  whether 
the  debt  is  one  that  will  be  released  by  a  discharge  under 
the  statute.  If  it  will  be  released,  the  bankrupt  must  be 
set  free;  if  it  will  not  be  released,  he  must  be  remanded.* 
The  debts  that  will  not  be  released  are  those  created  by 
the  fraud  or  embezzlement  of  the  bankrupt,  or  by  his 
defalcation  as  a  public  officer,  or  while  acting  in  any  fidu- 
ciary character  (§  511Y).  The  language  of  the  statute  is 
so  broad  as  to  extend  to  a  debt  created  by  the  bankrupt 

'  la  re  L.  Glaser,  1  B.  R.  336 ;  s.  c.  3  Ben.  180 ;  s.  c.  1  L.  T.  B.  57 ;  U.  S. 
T.  Dobbins,  1  Penn.  L.  J.  9;  s,  c.  5  Law  Rep.  81;  iu  re  Mifflin,  1  Penn.  L.  J. 
146;  in  re  Grenville  T.  Winthrop,  5  Law  Rep.  24;  State  v.  Rollina.  18  Mo. 
179 ;  vide  in  re  Edson  Comstock,  23  Vt.  642 ;  Robb  v.  Powers,  7  Ala.  658. 

'  Rule  XXVII. 

"  In  re  L.  Glaser,  1  B.  R.  336;  B.  c.  2  Ben.  180;  s.  c.  1  L.  T.  B.  57. 
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while  acting  in  any  fiduciary  character,  and  embraces 
claims  for  the  proceeds  arising  from  the  sale  of  goods  con- 
signed to  be  sold  on  commission.^  A  debt  created  by 
fraud  is  not  so  merged  and  extinguished  by  the  judgment 
as  to  be  released  by  a  discharge.^  A  judgment  rendered 
upon  a  declaration  setting  forth  all  the  facts  that  made  up 
the  fraud  is  conclusive. ** 

Evidence  can  not  be  introduced  to  show  that  the  aver- 
ments contained  in  the  declaration  upon  which  the  arrest 
is  founded  are  false.*  It  is  not  necessary  that  it  should 
appear  from  the  declaration  that  the  debt  is  one  from 
which  a  discharge  will  not  release  the  bankrupt.  It  is 
suiScient  if  it  appears  from  the  affidavit  and  order  of 
arrest,  although  they  are  ex  parte.  Their  verity  can  not 
be  called  in  question.  They  are  entitled  to  as  much  credit 
as  more  formal  proceedings.^  The  district  court  examines 
the  papers  on  which  the  arrest  is  founded,  not  to  determine 
whether  the  bankrupt  is  arrested  upon  a  debt  which  is  in 
fact  not  dischargeable  in  bankruptcy,  but  solely  to  deter- 
mine whether  the  court  which  ordered  the  arrest  intended 
to  found  it  on  a  debt  or  claim  which  would  not  be  released 
by  a  discharge  in  bankruptcy.  If  the  district  court  sees 
from  the  face  of  those  papers  that  the  court,  in  ordering 
the  arrest  must  have  done  so  because  it  considered  the 
case  made  out  by  the  papers  to  be  such  a  debt,  it  must  re- 
gard the  arrest  as  founded  upon  such  debt,  and  hold  the 
bankrupt  liable  to  such  arrest.® 

It  has  been  said  that  the  question  whether  the  debt 
was  one  from  which  a  discharge  would  release  him  was 

'  In  re  Seymour,  1  B.  R.  29 ;  b.  c.  1  Ben.  348 ;  in  re  J.  H.  Kimball,  2  B.  E. 
204,  354;  s.  c.  2  Ben.  554;  s.  c.  6  Blatch.  392;  Lemcke  v.  Booth,  5  B.  R.  851; 
s.  c.  47  Mo.  385 ;  vide  Cronan  v.  Cutting,  4  B.  R.  067 ;  s.  c.  104  Mass.  245. 

^  In  re  Whitehouse,  4  B.  R.  63;  s.  c.  Lowell,  429. 

''  In  re  Patterson,  1  B.  R.  307 ;  s.  c.  3  Ben.  155. 

'  In  re  Devoe,  3  B.  R.  37 ;  s.  c.  Lowell,  351 ;  s.  c.  1  L.  T.  B.  90 ;  contra, 
in  re  Williams  &  McPheeters,  11  B.  R.  145 ;  s.  c.  6  Biss.  233. 

'  In  re  J.  H.  Kimball,  2  B.  R.  304,  354;  s.  c.  3  Ben.  554 ;  s.  c.  6  Blatch.  293. 

"  In  re  Valk  et  al.  3  B.  R.  378 ;  s.  c.  6  Ben.  431. 
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one  of  fact  which  the  district  courts  must  decide  for  them- 
selves, but  as  arrests  are  usually  made  upon  declarations 
or  affidavits  setting  forth  the  grounds  therefor,  a  case  can 
hardly  ever  arise  in  which  testimony  can  be  taken  or  will 
be  admissible.  Whenever  such  a  case  does  arise,  it  can 
not  be  decided  on  ex  parte  testimony.^  If  a  judgment 
shows  that  the  debt  on  which  it  is  founded  is  discharge- 
able, no  evidence  to  the  contrary  is  admissible.^  The 
district  court  has  authority  to  require  a  person  within  its 
jurisdiction  to  release  a  party  held  in  custody  beyond  its 
jurisdiction.^ 

The  proceeding  to  discharge  a  debtor  from  arrest  is 
very  limited  in  its  scope.  The  action  of  the  district  court 
is  confined  in  point  of  time,  to  the  pendency  of  the  pro- 
ceedings in  bankruptcy.  They  are  pending  so  far  as  the 
bankrupt's  right  to  a  release  upon  a  writ  of  habeas  corpus 
by  virtue  of  the  provisions  of  the  bankrupt  law  is  con- 
cerned, only  until  the  determination  of  his  application  for 
a  discharge.*  No  release  can  be  granted  from  any  arrest 
made  during  the  pendency  of  such  proceedings,  and 
founded  upon  a  debt  that  will  not  be  discharged;  and 
when  the  papers  on  which  the  arrest  was  made  show  that 
it  is  founded  upon  such  a  debt,  no.  evidence  is  admissible 
in  the  district  court  to  show  that  the  debt  is  one  that 
would  be  released.  If  the  banki'upt  wishes  to  controvert 
the  allegations  in  regard  to  the  character  of  the  debt,  he 
must  move  for  a  discharge  in  the  court  that  ordered  the 
arrest.^  Upon  such  motion  he  can  enter  into  the  merits  of 
the  case,  and  in  that  way  alone.®  After  he  has  obtained 
a  discharge  he  may  apply  to  the  court  that  ordered  the 

'  In  re  L.  Glaser,  1  B.  R.  336;  s.  0.  3  Ben.  180 ;  s.  c.  1  L.  T.  B.  57. 
'  Hazleton  v.  Valentine,  2  B.  R.  31  ;  s.  c.  Lowell,  370 ;  s.  c.  1 L.  T.  B.  105. 
'Hazleton  v.  "Valentine,  3  B.  R.  31;  s.  c.  Lowell,  270;  s.  c.  1  L.  T.  B.  105. 
*  In  re  J.  H.  Kimball,  3  B.  R.  204 ;  s.  c.  3  Ben.  554  ;  in  re  Nathaniel  Dole, 
7  B.  R.  538;  s.  c.  9  B.  R.  193;  a.  c.  11  Blatch,  499. 
'  In  re  Migel,  2  B.  R.  481. 
"  In  re  Valk  et  al.  3  B.  R.  378 ;  s.  c.  3  Ben.  431. 
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arrest/  or  to  the  district  court,''  to  obtain  a  release  from  an 
arrest  made  before  the  commencement  of  proceedings  in 
bankruptcy. 


'  Hazleton  v.  Valentine,  2  B.  R.  31 ;  s.  c.  Lowell,  270 ;  s.  c,  1  L.  T.  B.  105  ; 
Comstock  V.  Grout,  17  Vt.  512. 
"  In  re  Simpson,  3  B.  R,  47. 


CHAPTER  XI. 


EXAMINATIONS. 


The  district  court  may,  on  the  application  of  the  as- 
signee in  bankruptcy,  or  of  any  creditor,  or  without  any 
application,  at  all  times  require  the  bankrupt,  upon  rea- 
sonable notice,  to  attend  and  submit  to  an  examination 
(§  5086).  The  district  court  may,  in  like  manner,  require 
the  attendance  of  any  other  person  as  a  witness  (§  5087) 
For  good  cause  shown,  the  wife  of  any  bankrupt  may  be 
required  to  attend  before  the  court,  to  the  end  that  she 
may  be  examined  as  a  witness ;  and  if  such  wife  do  not 
attend  at  the  time  and  place  specified  in  the  order,  the 
bankrupt  will  not  be  entitled  to  a  discharge  unless  he 
proves  to  the  satisfaction  of  the  court  that  he  was  unable 
to  procure  the  attendance  of  his  wife  (§  5088). 

In  case,  of  a  refusal  of  a  party  to  attend  or  to  testify 
before  a  register,  the  same  proceedings  may  be  had  as  are 
now  authorized  with  respect  to  witnesses  to  be  produced 
on  examination  before  an  examiner  of  any  of  the  courts  of 
the  United  States  on  written  interrogatories.^ 

The  application  for  an  examination  may  be  made  either 
to  the  court  or  to  the  register  to  whom  the  case  has  been 
referred,  for  such  register  has  and  may  exercise  all  powers, 
except  the  power  of  commitment,  vested  in  the  district 
court  for  the  summoning  and  examination  of  persons  or 
witnesses,  and  for  requirmg  the  production  of  books,  pa- 
pers, and  documents  (§  5002).^  The  only  persons  who 
can  make  the  application  are  the  assignee  or  a  creditor.     A 

'  Rule  X. 

"  In  re  Geo.  Brandt,  3  B.  R.  215 ;  in  re  B.  T.  Vetterlein,  4  B.  R.  599 ;  s.  c. 
5  Ben.  7;  in  re  Pioneer  Paper  Co.  7  B.  R.  358;  in  re  Macintire,  1  B.  R.  11  ; 
s.  c.  1  Ben.  377 ;  in  re  Lanier,  3  B.  R.  154. 
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creditor  must  prove  his  claim  before  he  can  make  such  ap- 
plication.^ The  court  or  the  register  may,  without  any 
application,  require  the  bankrupt  or  any  witness  to  sub- 
mit to  an  examination.^  If  a  protest  is  entered  against 
the  allowance  of  the  claim  of  a  creditor  wh»  asks  for  an 
examination,  the  register  or  the  court  may  make  the  order.^ 
The  examination  may  be  made  at  any  time  after  the  com- 
mencement of  proceedings  in  bankruptcy.*  The  debtor 
may  be  examined  even  before  an  adjudication  whether  the 
case-  is  one  of  voluntary  ®  or  involuntary  bankruptcy.* 

An  order  for  an  examination  will  not,  in  any  case,  be 
granted,  except  upon  good  cause  shown ;  but,  when  the 
application  is  for  the  examination  of  the  bankrupt  or  of  a 
witness,  the  court  or  the  register  may  exercise  a  discretion 
in  regard  to  what  will  be  considered  sufficient  cause.^  The 
application  may  be  made  verbally  unless  otherwise  re- 
quired, but  if  required,  it  must  be  by  a  petition  duly  veri- 
fied.® The  petition  need  not  specify  the  particular  mat- 
ters to  which  the  examination  is  to  be  directed.^  IS^either 
a  petition  nor  an  affidavit  is  usually  required  of  the  as- 
signee, for  he  is  a  quasi  officer  of  the  court.^" 

The  wife  of  a  bankrupt  can  only  be  required  to  sub- 
mit to  an  examination  upon  the  application  of  some  per- 
son who  has  authority  to  make  it.  The  assignee  and 
creditors  must  both  show  good  cause  for  granting  the 
order  by  a  petition  duly  verified.  A  prima  facie  case 
must  be  established.    Such  a  case  is  not  made  out  by  show- 

'  In  re  Ray,  1  B.  R.  203 ;  s.  c.  2  Ben.  53. 

"  In  re  Baum,  1  B.  R.  5 ;  s.  c.  1  Ben.  274 ;  in  re  Patterson,  1  B.  R.  100 ; 
s.  c.  1  Ben.  448. 

'  In  re  Belden  &  Hooker,  4  Ben.  225. 
'  In  re  Baum,  1  B.  R.  5 ;  s.  c.  1  Ben.  274. 

'  In  re  Thomas  D.  Lee,  4  Law  Rep.  486 ;  s.  c.  1  N.  Y.  Leg.  Obs.  83. 
"  In  re  Bromley  &  Co.  8  B.  R.  686 ;  in  re  Salkey  &  Gerson,  9  B.  R.  107 ; 
8.  c.  5  Bias.  486 ;  in  re  Mendenhall,  9  B.  R.  285  ;  in  re  Heusted,  5  Law  Rep.  510. 
'  In  re  Solis,  4  B.  R.  68  ;  s.  c.  4  Ben.  143 ;  s.  c.  2  L.  T.  B.  158. 
» In  re  JuUus  L.  Adams,  2  B.  R.  95 ;  s.  c.  3  Ben.  503 ;  s.  c.  36  How.  Pr.  51. 
°  In  re  Lanier,  2  B.  R.  154. 
"'  In  re  McBrien,  2  B.  R.  197 ;  s.  c.  2  Ben.  513. 
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ing  that  the  bankrupt  has  committed  frauds  of  which  she 
is  probably  cognizant.  It  is  not  the  intention  of  the  statute 
to  destroy  the  usual  and  proper  confidence  between  hus- 
band and  wife.  The  cases  in  which  she  can  be  examined 
are  where  she  is,  on  reasonable  grounds,  suspected  of 
having  or  of  having  had  property  in  her  possession  which 
should  have  been  surrendered  to  the  assignee,  or  to  have 
participated  actively  in  any  other  fraud  upon  the  statute. 
In  that  case,  she  being  a  party  to  the  fraud,  may  be  fully 
examined  concerning  it,  and  conversations  which  are  of 
the  res  gestoe,  may  be  inquired  into.  So  also,  if  she  offers 
a  debt  for  proof,  she  may  be  fully  examined  concerning 
it.^  Where  the  application  is  made  merely  for  delay,  it 
will  be  refused.^ 

If  the  bankrupt  is  present  before  the  court  or  the  reg- 
ister, and  the  assignee  or  any  creditor  desires  to  examine 
him,  they  should,  unless  there  is  no  ground  ft»r  the  re- 
quest, be  allowed  to  do  so,  and  no  special  order  need  be 
passed.*  In  other  cases  a  special  order  must  be  passed. 
This  order  must  be  according  to  the  form  prescribed  to 
suit  the  case.*  The  order  is  a  summons.^  It  must  issue 
out  of  the  court,  and  be  tested  by  the  clerk.  Blanks  with 
the  signature  of  the  clerk  and  seal  of  the  court  must,  on 
application,  be  furnished  to  the  register s.'^  The  order  is 
ex  parte,  and  no  previous  notice  is  required  to  be  given 
to  any  party.^  Nor  need  any  notice  be  given  to  the  bank- 
rupt of  the  time  and  the  place  appointed  for  the  examina- 
tion of  a  witness.*  It  is  not  necessary  that  the  summons 
shall  be  served  by  the  marshal.     The  service  may  be  made 

'  In  re  Gilbert,  3  B.  R.  153 ;  s.  c.  Lowell,  340. 

"  In  re  Selig,  1  B.  R.  186. 

=  In  re  Brandt,  3  B.  R.  315 ;  in  re  Bromley  &  Co.  8  B.  R.  086. 

*  Forms  No.  45,  47. ' 

'  In  re  Bellamy,  1  B.  R.  64 ;  s.  c.  1  Ben.  390 ;  s.  c.  1  L,  T.  B.  33. 

•  Rule  II. 

'  In  re  Macintire,  1  B.  R.  11 ;  s.  c.  1  Ben.  377. 
■     » In  re  Levy  et  al.  1  B.  R.  105 ;  s.  c.  1  Ben.  454. 
13 
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by  any  one/  but  must  be  personal.^  The  order  can  only 
be  served  in  tbe  district,^  or  within  one  hundred  miles  of 
the  place  where  the  examination  is  to  be  held.*    . 

Parties  and  witnesses  summoned  before  a  register  are 
bound  to  attend  in  pursuance  of  such  summons  at  the 
place  and  the  time  designated  therein,  and  are  entitled 
to  protection,  and  are  liable  to  process  of  contempt  in  like 
manner  as  parties  and  witnesses  are  liable  thereto  in  case 
of  default  in  attendance  under  any  writ  of  subpoena 
(§  5005).  If  a  witness  fails  to  attend  on  being  summoned 
thereto,  the  court  may  compel  his  attendance  by  warrant 
directed  to  the  marshal,  commanding  him  to  arrest  such 
person,  and  bring  him  forthwith  before  the  court,  or  before 
a  register  in  bankruptcy,  for  examination'  as  such  witness 
(§  5087).  For  neglect  or  refusal  to  obey  any  order- of  the 
court,  the  bankrupt  may  be  committed  and  punished  as 
for  a  contempt  (§  5104). 

If  the  bankrupt  is  without  the  district,  and  unable  to 
return  and  personally  attend  at  any  of  the  times  which 
may  be  specified,  and  if  it  appears  that  such  absence  was 
not  caused  by  willful  default,  and  if,  as  soon  as  may  be 
after  the  removal  of  such  impediment,  he  offers  to  attend 
and  submit  to  the  order  of  the  court  in  all  respects,  he 
must  be  permitted  so  to  do  with  like  effect  as  if  he  had 
not  been  in  default  (§  5104). 

If  the  bankrupt  is  imprisoned,  absent,  or  disabled 
from  attendance,  the  court  may  order  him  to  be  produced 
by  the  jailor  or  any  officer  in  whose  custody  he  may  be; 
or  may  direct  the  examination  to  be  had,  taken,  and  cer- 
tified at  such  time  and  place,  and  in  such  manner  as  the 
court  may  deem  proper,  and  with  like  effect  as  if  such 
examination  had  been  had  in  court  (§  5089).     The  court 

■  Gordon,  McMillan  &  Co.  v.  Scott  &  Allen,  9  B.  R.  86 ;  s.  c.  1  L.  T.  B.  99. 

"  In  re  Joseph  Hodges,  11  B.  R.  369. 

'  In  re  Joseph  Hodges,  11  B.  R.  369. 

'  In  re  Wm.  S.  Woodward,  13  B.  R.  297. 
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may,  on  his  application,  order  him  to  be  produced  upon 
habeas  corpus  by  the  jailor,  or  any  officer  in  whose  custody 
he  may  be,  before  the  register  for  the  purpose' of  testifying 
in  any  manner  relating  to  his  bankruptcy.^ 

The  bankrupt  is  bound  to  appear,  and  is  not  entitled  to 
fees  as  a  witness.^  Neither  a  witness  nor  the  bankrupt's 
wife  is  bound  to  attend  unless  the  fees  are  paid  or  ten- 
dered at  the  time  of  the  service  of  the  summons.*  The 
fees  to  which  they  are  entitled  are  five  cents  a  mile  to  and 
from  the  place  at  which  they  may  be  summoned  to  attend, 
and  one  dollas  and  a  half  for  each  day's  attendance.* 
When  the  bankrupt's  wife  can  not  be  found  or  is  beyond 
the  jurisdiction  of  the  court,  the  order  may  be  served 
upon  him,  and  if  she  fails  to  attend,  he  will  not  be  entitled 
to  his  discharge  unless  he  can  prove  that  he  was  unable 
to  procure  her  attendance.^ 

The  return  should  always  be  in  the  prescribed  form.® 
As  the  order  is  made  ex  parte,  the  bankrupt  or  other  per- 
son who  is  to  be  examined  on  appearance  in  pursuance  of 
the  order  may  make  any  objection  or  raise  any  question 
which  would  have  been  proper  if  an  opportunity  had 
been  granted  before  the  order  was  made.''  The  examina- 
tion may  be  and  usually  is  held  before  the  register.^  The 
time  for  an  examination  is  not  terminated  by  an  applica- 
tion for  a  discharge.^  The  proceedings  on  such  application 
may  be  adjourned  either  before  or  after  the  filing  of  speci- 
fications until  a  reasonable  ojDportunity  is  afforded  for 
such  examination.^"     No  examination  can  be  had  after  a 

'  Rule  XXVII. 

=  In  re  Okell,  1  B.  R.  303 ;  s.  c.  3  Ben.  144 ;  s.  c.  1  L.  T.  B.  33;  in  re 
McNair,  3  B.  R.  319. 

"  Rule  XXIX.  *  In  re  Wm.  Griffin,  1  B.  R.  371 ;  s.  c.  3  Ben.  309. 

"  In  re  Van  Tuyl,  3  B.  R.  579;  s.  c.  3  Ben.  337.  °  Form  No.  49. 

'  In  re  James  W.  Frisbie,  13  B.  R.  349. 

'  In  re  Tanner,  1  B.  R.  316 ;  s.  c.  3  Ben.  211 ;  s.  c.  Lowell,  215 ;  in  re 
Lanier,  3  B.  R.  154. 

'  In  re  Soils,  3  B.  R.  761 ;  s.  c.  4  Ben.  ,143 ;  in  re  Frizelle  et  al.  5  B.  R.  119. 

"  In  re  Seckendorf,  1  B.  R.  626  ;  s.  c.  3  Ben.  463  ;  in  re  Mawson,  1  B.  R. 
271. 
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discharge  has  been  granted.^  A  mere  witness  may  be  • 
examined  before  the  bankrupt  himself,  and  there  need  not 
be  any  matter  of  controversy  to  be  settled  by  testimony,^ 
and  the  fact  that  he  is  a  party  to  proceedings  instituted 
by  the  assignee  to  recover  property  alleged  to  belong  to 
the  bankrupt's  estate  is  no  ground  for  objecting  to  such 
^amination.^  An  examination  of  a  vpitness  and  an  ex- 
amination of  a  bankrupt  are  two  independent  proceedings, 
and  may  be  conducted  without  reference  to  each  other.* 
The  party  applying  for  the  examination  must  see  that  due 
appointments  are  made  with  the  register,  and  give  the 
other  party  notice  of  them.^  The  examination  may  be 
adjourned  for  good  cause  shown.'  When  a  party  inad- 
vertently makes  default  under  one  order,  he  may  apply  for 
a  second  order.'' 

The  right  of  examination  must  not  be  abused.  -Every 
creditor  has  the  right  to  make  an  examination,  and  such 
examination  inures  to  the  benefit  of  all  the  creditors.  The 
fact,  however,  that  one  creditor  has  made  an  examination, 
is  no  reason  for  withholding  the  privilege  from  another 
creditor.  Yet  the  time,  manner,  and  course  of  the  exam- 
ination should  be  so  regulated  as  to  protect  parties  from 
all  annoyance,  oppression,  and  mere  delay,  while  at  the 
same  time  a  full  and  fair  opportunity  is  allowed  to  the 
assignees  and  to  the  creditors  to  make  all  the  inquiries 
permitted  by  the  statute.^  Where  a  party  has  been  ex- 
amined once  at  considerable  length,  and  some  time  elapses 

'  In  re  C.  Dean,  3  B.  R.  769 ;  in  re  G.  0.  Jones,  6  B.  R.  386  ;  in  re  Na- 
thaniel Dole,  7  B.  R.  538;  s.  c.  9  B.  R.  193;  s.  c.  11  Blatch.  499 ;  contra,  in 
re  Heath  &  Hughes,  7  B.  R.  448. 

'  In  re  Fredenburg,  1  B.  R.  268 ;  s.  c.  3  Ben.  133 ;  in  re  Blake,  3  B.  R.  10. 

'  In  re  Peinberg  et  al.  2  B.  R.  475  ;  s.  c.  3  Ben.  162. 

•  In  re  Levy  et  al.  1  B.  R.  107 ;  s.  c.  1  Ben.  454. 

'  In  re  Littlefleld,  3  B.  R.  57 ;  s.  c.  Lowell,  331 ;  s.  c.  1  L.  T.  B.  164. 

'  In  re  Mawson,  1  B.  R.  271. 

'  In  re  Van  Tuyl,  2  B.  R.  70  ;  s.  c.  8  Ben.  237 ;  in  re  Robinson  et  al.  3  B. 
R.  516. 

'  In  re  Julius  L.  Adams,  2  B.  R.  272 ;  8.  c.  2  Ben.  503 ;  s.  c.  36  How.  Pr. 
.61;  in  re  Gilbert,  3  R.  R.  153;  s.  c.  Lowell,  340. 
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'  before  another  application  is  made,  special  reasons  must 
be  shown  before  the  examination  will  be  allowed.*  If  an 
examination  is  sought  or  carried  on  to  gratify  malice  or 
mere  curiosity,  it  may  be  arrested.^ 

Every  party  is  entitled  to  reasonable  notice  of  the  ap- 
plication for  his  examination.  Such  time,  or  the  length 
of  such  time,  depends  upon  circumstances  and  facts  sur- 
rounding the  party;  the  distance  he  is  from  court,  or  the 
place  of  his  examination ;  and  also,  upon  what,  if  any,  par- 
ticular facts  he  is  to  be  examined.  If  he  is  a  merchant, 
and  has  been  doing  a  large  and  complicated  business,  and 
lie  is  notified  that  his  examination  is  to  cover  his  entire 
business  operations,  a  reasonable  time  would  manifestly 
be  much  longer  than  in  a  case  where  the  notice  of  exam- 
ination is  in  regard  to  a  few  items  of  his  property  pertain- 
ing to  his  own  person,  such  as  a  watch,  ring,  or  money  in 
his  pocket.  A  reasonable  notice  is  such  time  as  will  en- 
able him  to  reach  and  appear  before  the  court  with  such 
knowledge  as  may  be  under  his  control  upon  the  matter 
of  the  investigation  or  information  asked  for.  When  the 
interrogatories  call  for  no  exercise  of  skill  or  investigation, 
but  simply  the  capacity  and  the  disposition  to  answer  ac- 
cording to  the  truth,  no  time  for  preparation  will  be  al- 
lowed.^ If,  however,  time  is  needed  to  refresh  the  mem- 
ory by  referring  to  books  or  papers,  or  for  the  production 
of  any  written  instruments  or  documents,  it  should  be 
granted.*  So  long  as  the  debt  of  a  creditor  stands  proved 
and  unimpeached,  a  claim  that  it  has  been  extinguished 
by  an  oflPset  or  does  not  exist,  famishes  no  ground  for  a 
refusal  to  be  sworn.^ 

The  persons  under  examination  are  to  answer  substan- 

'  In  re  Isidor  et  al.  1  B.  R.  264;  s.  c.  2  Ben.  123  ;  in  re  Frizelle  et  al.  5  B. 
R.  133  ;  in  re  James  W.  Frisbie,  13  B.  R.  349. 

'  In  re  Salkey  &  Gerson,  9  B.  R.  107 ;  s.  c.  5  Biss.  486. 

'  In  re  Bromley  &  Co.  3  B.  R.  686. 

*  In  re  Tanner,  1  B.  R.  316;  s.  c.  Lowell,  315  ;  b.  c.  3  Ben.  311. 

'  In  re  N.  W.  Kingsley,  7  B.  R.  558 ;  s.  c.  6  Ben.  300. 
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tially  like  other  witnesses,  and  not  merely  to  have  inter- 
rogatories filed  and  propounded  to  them  after  the  manner 
adopted  in  equity  and  admiralty.^  The  usual  practice  is 
to  conduct  the  examination  orally,  by  question  and  answer, 
which  are  reduced  to  writing  by  the  register,  and  the  in- 
terrogatories are  always  numbered  in  the  order  in  which 
they  are  given.  The  examination  of  persons  before  a  reg- 
ister may  be  conducted  by  the  party  in  person,  or  by  his 
counsel  or  attorney,  and  such  persons  are  subject  to  exam- 
ination and  cross  examination,  which  must  be  had  in.  con- 
formity with,  the  mode  now  adopted  in  courts  of  law. 
The  depositions  upon  such  examination  must  be  taken 
down  in  writing  by  or  under  the  direction  of  the  register 
in  the  form  of  a  narrative,  unless  he  determines,  or  the 
rules  of  court  require,  that  the  examination  shall  be  by 
question  and  answer  in  special  instances,  and  when  com- 
pleted must  be  read  over  to  such  persons  and  signed  by 
them  in  the  presence  of  the  register.  Any  question  or 
questions  which  may  be  objected  to  must  be  noted  by 
the  register  upon  the  deposition,  but  he  has  no  power  to 
decide  on  the  competency,  materiality,  or  relevancy  of  the 
question  ;  and  the  court  has  power  to  deal  with  the  costs 
of  incompetent,  immaterial,  or  irrelevant  depositions,  or 
parts  of  them,  as  may  be  just.^ 

The  register  has  no  power  to  decide  upon  the  compe- 
tency, materiality,  or  relevancy  of  a  question.  When  a 
question  is  objected  to,  the  question  and  the  fact  and 
grounds  of  objection  must  be  taken  down  by  the  register, 
and  the  question,  although  incompetent,  immaterial,  or  ir- 
relevant, must  be  answered,  and  when  the  deposition  is 
closed,  the  court  will  deal  with  it  as  a  whole,  and  then 
pass  upon  the  question  as  to  what  parts  of  it  are  incom- 
petent, immaterial,  or  irrelevant.  The  bankrupt  or  other 
witness  has  the  power,  in  a  clear  case  of  abuse,  to  refuse, 

'  In  re  Tanner,  1  B.  R.  316  ;  s.  c.  Lowell,  315;  s.  c.  2  Ben  311 
"  Rule  X. 
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under  the  advice  and  responsibility  of  counsel,  to  answer 
a  question.  Then,  on  application  to  punish  the  party  for 
contempt,  which  must  come  before  the  court,  the  whole 
question  as  to  competency,  relevancy,  and  materiality  will 
be  raised  in  a  proper  way  for  adjudication.  This  extends, 
not  only  to  objections  to  questions,  but  also  to  objections 
to  answer  and  testimony,  on  the  grounds  of  competency, 
materiality,  and  relevancy;  and  neither  question  nor  an- 
swer nor  testimony  is  to  be  held  ultimately  incompetent, 
immaterial,  or  irrelevant,  unless  objected  to  on  the  record 
for  some  ground  of  incompetency,  immateriality,  or  irrele- 
vancy stated  on  the  record.  The  register  is  required  to 
note  the  objection  upon  the  deposition — that  is,  not  merely 
the  fact  of  objection,  but  the  ground  of  objection  ;  and  if 
no  ground  of  objection  is  assigned,  he  is  not  bound  to  note 
the  fact  of  objection  ;  and  the  ground  of  objection  must 
be  directed  to  the  competency,  materiality,  or  relevancy 
of  that  which  is  objected  to.^ 

There  are  some  objections  made  in  the  course  of  an 
examination  which  raise  issues  that  must  be  adjourned 
into  court,  such  as  objections  to  the  regularity  of  the 
order,^  or  to  the  liability  of  the  party  to  an  examination  ;  ^ 
but  objections  to  questions  or  answers  are  not  such  issues. 
The  statute,  however,  gives  to  any  party  the  right  to  take 
the  opinion  of  the  judge  upon  any  point  arising  in  the 
proceedings  before  the  register,  and  also  provides  that  par- 
ties may,  by  consent,  state  any  question,  and  submit  it  to 
the  decision  of  the  court  (§  5010).  It  is  found  in  prac- 
tice more  convenient  to  adopt  this  course  than  to  apply 
for  an  -attachment.  There  are  but  few  cases  of  applica- 
tions for  an  attachment,  while  there  are  numerous  cases 


'  In  re  Levy  etal.  1  B.  R.  136 :  s.  c.  1  Ben.  496;  vide  in  re  Eeakirt,  7  B. 
R.  339. 

'  In  re  Patteraon,  1  B.  R.  100 ;  s.  c.  1  Ben.  448. 

'  In  re  "Woodward  et  al.  3  B.  R.  719 ;  in  re  Nathaniel  Dole,  7  B.  R.  538 ;  s. 
c.  9  B.  R.  193;  s.  c.  11  Blatch.  499. 
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where  questions  Lave  been  certified  upon  the  request  of 
one  party,  or  by  the  consent  of  both  parties. 

A  mere  witness  can  not  have  the  assistance  of  counsel.* 
The  bankrupt  has  the  undoubted  right  to  have  the  assist- 
ance of  counsel.  The  only  question  is,  whether  he  has  the 
right  to  consult  counsel  during  the  course  of  his  examina- 
tion. Generally  no  consultation  is  allowed,  but  no  rule 
can  be  laid  down  to  govern  the  exceptions.  The  solution 
of  the  question  is  left  to  the  register  to  decide,  in  the  ex- 
ercise  of  a  sound  discretion,  according  to  the  facts  of  each 
particular  case.''  The  bankrupt's  wife  is  not  entitled  to 
the  assistance  of  counsel,  nor  has  the  bankrupt's  counsel 
a  right  to  advise  her  while  under  examination.* 

The  bankrupt  may  be  examined  in  regard  to  all  mat- 
ters relating  to  the  disposal  or  condition  of  his  property; 
to  his  trade  and  dealings  with  others',  and  his  accounts 
concerning  the  same ;  to  all  debts  due  to  or  claimed  from 
him ;  and  to  all  other  matters  concerning  his  property  and 
estate,  and  the  due  settlement  thereof  according  to  law 
(§  5086).  The  question  has  never  yet  been  raised,  but  it 
would  seem  that  the  examination  of  a  witness  and  of  the , 
bankrupt's  wife  are  limited  to  and  extend  to  the  same  sub 
jects.*  It  has,  however,  been  said,  that  if  the  purpose  of 
the  examination  be  to  elicit  facts  to  be  used  in  opposing  the 
bankrupt's  discharge,  it  is  not  competent  for  the  register 
to  summon  any  witness  or  person  who  may  know,  or  be 
suspected  of  knowing,  facts  pertinent  or  that  might  be 
serviceable  in  the  preparation  of  specifications.  Tn  regard 
to  such  facts,  a  creditor  should  be  left  to  establish  them 
upon  the  trial  of  the  issues,  as  parties  do  in  ordinary  trials 

'  In  re  Fredenbnrg,  1  B.  B.  368;  s.  c.  2  Ben.  133;  in  re  Feinberg  et  al.  2 
B.  R.  47.»:  s.  c.  3  Ben.  162;  in  re  Stuyvesant  Bunk,  7  B.  R.  445;  s.  c.  6  Ben. 
33;  in  re  Comstock  &  Co.  13  B.  R.  193;  s.  c.  3  Saw.  517. 

"  In  re  Lord,  3  B.  K.  343;  in  re  Judson,  1  B.  R.  304;  s.  c.  3  Ben.  210;  s. 
c.  35  How.  Pr.  15. 

'  In  re  J.  A.  Schonberg,  7  Ben.  311. 

*  In  re  Stuyvesant  Bank,  7  B.  R.  445 ;  s.  c.  6  Ben.  33. 
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at  law.  Such  information  no  one  has  the  right  to  demand 
or  obtain  otherwise  than  as  it  may  be  voluntarily  given, 
unless  it  be  upon  the  trial  of  issues  or  questions  made  up.^ 

It  is,  however,  different  with  the  bankrupt  himself. 
He  asks  that,  in  consideration  of  his  complying  with  every 
requirement  of  the  law,  he  may  be  absolved  from  every 
legal  obligation  to  his  creditors.  This  is  an  extraordinary 
exemption,  and  when  he  asks  for  it  the  law  only  allows  it 
when  he  surrenders  himself  to  be  dealt  with  in  an  extra- 
ordinary way,  if  the  court  sees  proper  to  exercise  that 
power  to  the  ends  of  justice.  Information  possessed  by 
the  bankrupt  is  often  important  to  the  proper  adjustment 
of  conflicting  interests;  to. detect  the  establishment  of  an 
unjust  claim  against  his  estate ;  to  establish  justice  in  dis- 
putes that  may  arise  between  the  assignee  and  debtors  to 
the  estate,  or  between  the  assignee  and  such  persons  as  may 
claim  to  have  liens  or  priorities.  For  all  such  and  for  all 
other  proper  purposes  the  bankrupt  is  subject  to  the  order 
of  the  court  to  be  summoned  and  examined  at  any  and  at 
all  times  when  it  may  seem  that  the  ends  of  justice  will 
be  furthered  thereby.^ 

A  party  need  not  answer  any  question  which  does  not 
relate  to  any  matter  of  fact  in  issue,  or  to  any  matter  con- 
tained in  his  direct  testimony,  when  a  truthful  answer 
would  tend  to  degrade  him.**  But  he  can  not  refuse  to 
answer  questions  concerning  his  dealings  with  the  bank- 
rupt on  the  ground  that  his  answer  may  furnish  evidence 
against  him  in  a  civil  case  brought  or  to  be  brought  on  be- 
half of  the  assignee,  for  the  main,  if  not  the  only,  purpose 
of  the  statute  in  authorizing  such  examination  is  to  enable 
the  assignee  to  obtain  evidence  for  civil  suits,  or  to  ascer- 
tain that  there  is  no  such  evidence.*     A  claim  of  privilege 

'  In  re  "Brandt,  SB.  R.  315. 

"  In  re  Brandt,  2  B.  E.  315  ;  in  re  Vogel,  5  B.  R.  393. 
=  In  re  H.  Lewis,  3  B.  R.  631 ;  s.  c.  4  Ben.  67. 

*  In  re  Fay  et  al.  3  B.  R.  660  ;  in  re  Pioneer  Paper  Co.  7  B.  R.  350;  Gar- 
rison V.  Markley,  7  B.  R.  346 ;  in  re  Danforth,  1  Penn.  L.  J.  148. 
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do6s  not  warrant  a  refusal  to  be  sworn.  The  party- 
claiming  it  must  submit  to  be  sworn,  and  interpose  his 
privilege  when  a  question  is  asked  that  invades  it.^  An 
attorney  is  not  privileged  from  answering  as  to  every 
thing  whict  comes  to  his  knowledge  while  he  is  acting  as 
attorney.  The  privilege  only  extends  to  information 
derived  from  his  client  as  such.  He  must  answer  ques- 
tions in  regard  to  acts  which  might  have  been  performed 
equally  as  well  by  any  mere  agent  or  third  party,  such  as 
conveyances  of  land  to  and  by  him,^  or  tbe  superintendence 
of  an  auction  sale  and  disposition  of  the  proceeds.^  These 
are  his  own  proceedings,  and  not  something  that  his  clients 
communicated  to  him.  They  are  not  professional,  and 
do  not  appertain  to  the  duty  of  an  attorney.  Whatever 
is  done  in  this  behalf  is  not  in  his  capacity  of  attorney 
or  counsel,  but  is  in  the  character  of  an  agent  or  third 
party.  An  attorney  must  also  state  whether  he  drew  or 
directed  the  drawing  of  a  cei'tain  deed,*  and  whether  at  a 
certain  time  he  received  a  check  drawn  to  the  order  of  the 
bankrupt,  and  what  disposition  he  made  of  it.®  He  must 
also  state  what  affairs  of  the  bankrupt  were  the  subject 
of  conversation  between  him  and  other  persons.^ 

The  bankrupt  must  state  whether  he  has  played  cards, 
faro,  or  any  other  game  of  chance,  with,  certain  persons 
prior  to  the  commencement  of  proceedings  in  bankruptcy, 
though  the  answer  may  tend  to  degrade  him.'  The 
question  whether  the  bankrupt  may  be  compelled  to  an- 
swer a  question  when  his  answer  would  criminate  himself 
may  be  considered  as  still  unsettled.     In  two  brief  cases. 


'  In  re  Woodward  et  al.  3  B.  R.  719. 

'  In  re  Belis  et  al.  3  B.  R.  199;  s.  c.  3  Ben.  386;  s.  c.  38  How.  Pr.  79;  s.  C. 
1  L.  T.  B.  178. 

=  In  re-0'Donohue,  3  B.  R.  245. 

'  In  re  Jas.  S.  Aspinwall,  10  B.  R.  448 ;  s.  c.  7  Ben.  433. 
"  ^n  re  Jas.  S.  Aspinwall,  10  B.  R.  448;  s.  c.  7  Ben.  433. 
"  In  re  -las.  S.  Aspinwall,  10  B.  R.  448 ;  s,  c.  7  Ben.  483. 
'  In  re  Richards,  4  B.  R.  98 ;  4.  c.  4  Ben.  303. 
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it  lias  been  decided,  without  argument  and  without  an 
examination  of  the  authorities,  that  he  could  not.^  It  has 
also,  on  the  other  hand,  been  decided  that  he  can  not 
cover  up  his  fraud  behind  the  shield  that  if  he  answers  he 
will  criminate  himself  by  proving  up  his  fraud  in  testify- 
ing as  to  the  distribution  of  his  property.  Though  such 
examination  may  expose  him  to  penalties  for  fraudiilent 
concealment  or  fraudulent  disposition  of  his  property,  he 
is  left  to  the  judgment  of  the  law.  It  is  possible,  or  rather 
probable,  that  he  may  be  protected  from  disclosing  some 
distinct  criminal  act ;  but  even  in  such  case  he  can  not  be 
protected  in  refusing  to  discover  all  his  estate  and  effects 
and  the  full  particulars  relating  to  them,  though  thereby 
he  may  show  that  he  has  been  guilty  of  fraud  or  fraudu- 
lent concealment,  or  that  he  owns  property  that  has  been 
illegally  obtained,  and  will  thus  render  himself  liable  to 
penalties.*  It  has,  however,  been  held  that  the  examina- 
tion is  not  competent  evidence  against  him  in  a  criminal 
action,'  and  in  that  view  of  the  law  there  appears  to  be 
no  good  reason  why  he  should  not  be  compelled  to  answer 
fully. 

The  bankrupt  can  not  be  examined  in  regard  to  prop- 
erty that  did  not  belong  to  him,*  or  that  has  been  acquired 
by  him  since  the  commencement  of  proceedings  in  bank- 
ruptcy," unless  it  is  shown  that  the  same  has  some  con- 
nection with  his  property  or  business  before  that  time.® 
An  investigation  may  commence  by  showing  means  and 
going  to  results,  or  showing  the  results  and  discovering 
the  means  by  further  examination.  The  true  point  of  in- 
quiry in  such  cases  is,  when  and  how  did  he  acquire  it  ? 

'  In  re  Patterson,  1  B.  R.  135  ;  s.  c.  1  Ben.  508;  in  re  Koch,  1 B.  R.  549. 
'  In  re  Bromley  &  Co.  3  B.  R,  686. 

'  U.  8.  V.  Prescott,  3  Dillon,  405;  in  re  Brooks,  5  Pac.  L.  R.  191. 
'  In  re  Van  Tuyl,  1  B.  R.  636. 

"  In  re  Patterson,  1  B.  R.  135 ;  s.  c.  1  Ben.  508;    in  re  Levy  et  al.  1  B.  R. 
136 ;  s.  c.  1  Ben.  496. 

'  In  re  Rosenfleld,  1  B.  R.  319;  s.  c.  1  L.  T.  B.  81. 
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He  must  answer  whether  or  not  he  was  in  the  possession 
of  a  large  amount  of  property  under  exceptional  circum- 
stances, and  whether  it  was  possessed  before  bankruptcy, 
or  is  the  proceeds  of  property  that  belongs  to  the  assignee.^ 
He  may  also  be.  examined  in  regard  to  property  in  which 
it  may  possibly  be  shown  that  lie  has  an  interest.'  It  is 
no  ground  for  refusing  to  answer  a  question  that  he  an- 
swered the  same  question  in  a  previous  examination  by 
another  creditor."  It  is  a  contempt  of  court  for  the  bank- 
rupt to  leave  the  ofiice  of  the  register  before  the  examina- 
tion is  concluded.*  A  witness'  must  answer  aU  proper 
questions  relating  to  his  dealings  and  trade  with  the 
bankrupt,  and  may  be  compelled  to  produce  his  books  or 
copies  therefrom  relating  to  such  transactions.*  The  par- 
ties may  be  cross-examined.^ 

The  fees  of  the  register  must  be  paid  to  him  by  the 
party  for  whom  the  services  are  rendered  (§  5008).  He  is 
not  required  to  look,  in  the  first  instance,  for  sucL  fees  to 
the  bankrupt,  or  to  the  fifty  dollars  deposited  to  secure 
his  fees,  or  to  the  bankrupt's  estate.'^  When  witnesses  are 
produced  before  the  register,  each  party  must  pay  for  the 
direct  examination  of  his  own  witnesses  and  for  such 
cross-examination  as  he  may  make  of  the  witnesses  of 
the  adverse  party.^  The  authorities  are  conflicting  as  to 
whether  the  bankrupt  must  pay  the  fees  of  his  cross-ex- 
amination or  of  statements  made  by  him  after  the  close  of 
his  direct  examination.'  He  must  pay  for  the  examina- 
tion of  his  own  witnesses,  and  such  cross-examination  as 
he  may  make  of  adverse  witnesses.^"     The  assignee  must 

'  In  re  McBrien,  3  B.  K.  345 ;  s.  c.  3  Ben.  481. 

"  In  re  Bonesteel,  3  B.  R.  330.  »  lu  re  Yogel,  5  B.  R.  893. 

*  In  re  Vogel,  5  B.  R.  393.  -  In  re  Earle,  3  B.  R.  564. 

°  In  re  Leachman,  1  B.  R.  391 ;  in  re  Levy  et  al.  1  B.  R.  136 ;  s.  c.  1  Ben. 
496;  in  reMaynard  Bragg,  1  N.  Y.  Leg.  Obs.  119;  s.  c.  5  Law  Rep.  333. 
'  In  re  Macintire,  1  B.  R.  11 ;  s.  c.  1  Ben.  377. 
'  Schofleld  V.  Moorhead,  3  B.  R.  1. 

°  In  re  Mealy,  3  B.  R.138;  in  re  Macintire,  1  B.  R  311 ;  s.  c.  1  Ben.  377. 
"  In  re  Mealy,  3  B.  R.  138. 
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pay  for  an  examination  made   by   him,  whether  he   has 
assets  or  not.^ 

The  examination  must  be  in  writing,  and  signed  by 
the  party  examined,  and  filed  with  the  other  proceedings 
(§  5086).  The  bankrupt  may  be  allowed  to  correct  any 
statement  made  during  the  course  of  his  examination.*  If 
any  person  examined  before  a  register  refuses  or  declines 
to  answer,  or  to  swear  to  or  sign  his  examination  when 
.  taken,  the  register  must  refer  the  matter  to  the  judge, 
who  may  order  the  person  so  acting  to  pay  the  costs 
thereby  occasioned,  if  such  person  is  compellable  by  law 
to  answer  such  question  or  to  sign  such  examination  ;  and 
such  person  is  also  liable  to  be  punished  for  contempt 
(§  5006).  All  persons  willfully  and  corruptly  swearing 
or  affirming  falsely  before  a  register  are  liable  to  all  the 
penalties,  punishments,  and  consequences  of  peijury. 

'  In  re  Hughes,  1  B.  R.  236 ;  s.  c.  2  Ben.  85 ;  s.  c.  1  L.  T.  B.  45. 
'EvdeXXXm.   , 


CHAPTER  XIL 

COUETS    OF   ORIGINAL   JUEISDICTIOIir   IN   BAETKEITPTCY. 

The  several  district  courts  of  the  United  States  are 
constituted  courts  of  bankruptcy,  and  they  have  original 
jurisdiction  in  their  respective  districts  in  all  matters  and 
proceedings  in  bankruptcy  (§  563).  Proceedings  in  bank- 
ruptcy can  not  be  initiated  in  the  circuit  court.  For  that 
purpose  the  jurisdiction  of  the  district  court  is  plainly  ex- 
clusive. The  statute  does  not  blend  or  confound  the  two 
courts  in  the  administration  of  the  bankrupt  law.  The 
courts  are  distinct  under  that  law  as  under  all  others,  and 
exercise  a  separate  jurisdiction,  each  in  its  own  sphere.^ 

All  the  jurisdiction,  power  and  authority  conferred 
upon  the  district  courts  in  cases  in  bankruptcy,  are  con- 
ferred upon  the  Supreme  Court  of  the  t)istrict  of  Colum- 
bia (§  4977)  and  upon  the  district  courts  of  the  several 
Territories  (§  4978).^  The  jurisdiction  conferred  upon 
the  district  courts  of  the  Territories  may  be  exercised 
by  either  of  the  justices  of  such  courts  while  holding  the 
district  court  for  the  district  where  the  proceedings  are 
pending  (§  4978). 

The  courts  of  bankruptcy  must  always  be  open  for  the 
transaction  of  business  under  the  statute,  and  the  powers 
and  jurisdiction  granted  and  conferred  upon  them  may  be 
exercised  as  well  in  vacation  as  in  term  time;  and  a 
judge  sitting  at  chambers  has  the  same  powers  and  juris- 
diction, including  the  power  of  keeping  order  and  of 
punishing  any  contempt  of  his  authority,  as  when  sitting 
in  court  (§  4973).     In  case  of  a  vacancy  in  the  office  of  dis- 


'  In  re  Binninger  et  al.  3  B.  R.  487;  s.  c.  7  Blatch.  159;  s.  c.  1  L.  T.  B. 
183. 

'  Act  of  23  June,  1874,  §  16. 
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trict  judge  of  any  district,  or  in  case  any  district  judge  is, 
from  sickness,  absence,  or  other  disability,  unable  to  act, 
the  circuit  judge  of  the  circuit  in  which  such  district  is 
included  may  make,  during  such  disability  or  vacancy,  all 
necessary  rules  and  orders  preparatory  to  the  final  hearing 
of  all  cases  in  bankruptcy,  and  cause  the  same  to  be  entered 
or  issued,  as  the  case  may  require,  by  the  clerk  of  the  dis- 
trict court  (§  4976). 

The  courts  of  bankruptcy  may  sit  for  the  transaction 
of  business  in  bankruptcy  at  any  place  in  the  district,  of 
which  place  and  the  time  of  holding  court  they  shall  have 
given  notice,  as  well  as  at  the  places  designated  by  law  for 
holding  such  courts  (§  4974).  They  have  full  authority  to 
compel  obedience  to  all  orders  and  decrees  passed  by  them 
in  bankruptcy,  by  process  of  contempt  and  other  remedial 
process,  to  the  same  extent  that  the  circuit  courts  now 
have  in  any  suit  pending  therein  in  equity  (§  4975).  The 
proceedings  instituted  for  the  purpose  of  punishing  a  party 
for  contempt  must  be  separate  and  distinct  from  the  pro- 
ceedings in  bankruptcy,  so  that  proper  issues  may  be  made 
up  between  the  parties.^ 

In  addition  ^  to  their  jurisdiction  over  all  matters  and 
proceedings  in  .bankruptcy,  the  jurisdiction  of  the  courts 
of  bankruptcy  extends  to  all  cases  and  controversies  aris- 
ing between  the  bankrupt  and  any  creditor  or  creditors 
who  claim  any  debt  or  demand  under  the  bankruptcy  ;  to 
the  collection  of  all  the  assets  of  the  bankrupt ;  to  the 
ascertainment  and  liquidation  of  the  liens  and  other  specific 
claims  thereon ;  to  the  adjustment  of  the  various  priorities 
and  conflicting  interests  of  all  parties ;  and  to  the  marshal- 
ing and  disposition  of  the  different  funds  and  assets,  so  as 
to  secure  the  rights  of  all  parties  and  due  distribution  of 
the  assets  among  all  the  creditors ;  and  to  all  acts,  matters, 

'  Creditors  v.  Cozzens  &  Hall,  3  B.  R.  381. 

'  In  re  L.Glaser,  1  B.  R.  336;  s.  c.  3  Ben.  180;  s.  c.  1  L.  T.  B.  57;  in  re 
William  Christy,  8  How.  293 ;  in  re  Dudley,  1  Penn.  L.  J.  303 ;  Mitchell  v. 
Manuf.  Co.  3  S'tory,  648. 
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and  things  to  be  done  under  and  in  virtue  of  the  bank- 
ruptcy,  until  the  final  distribution  and  settlement  of  the 
estate  of  the  bankrupt,  and  the  close  of  the  proceedings 
in  bankruptcy  (§  4972). 

The  jurisdiction  in  matters  of  bankruptcy  is  conferred 
upon  the  district  courts  in  their  respective  districts.  The 
words,  "  in  their  respective  districts,"  must  receive  their 
usual  ordinary  signification,  and  manifest  a  purpose  and 
intent  on  the  part  of  Congress  to  limit  and  restrict  the 
authority  and  jurisdiction  of  the  district  courts  in  bank- 
ruptcy within  their  own  districts,  and  not  to  confer  upon 
them  a  jurisdiction  throughout  the  United  States  in  utter 
conflict  with  all  prior  legislation  and  the  settled  policy 
of  Congress.  Although  their  authority  does  extend  to 
all  matters  in  bankruptcy,  and  there  is  no  limit  to  the 
subject-matter  over  which  the  courts  have  jurisdiction,  yet 
they  are  expressly  confined  and  restricted  in  its  exercise 
to  the  limits  of  their  own  territory,  and  enjoy  no  other  or 
greater  power  or  authority  outside  of  their  own  districts 
than  they  had  before  the  bankrupt  law  was  passed.  They 
can  not,  therefore,  summon  parties  before  them  from  places 
beyond  the  limits  of  their  district.^ 

A  voluntary  appearance,  however,  is  effective  to  give 
jurisdiction  over  a  party,  even  though  there  has  been  no 
previous  service  of  process  upon  him.  The  object  of  proc- 
ess in  a  suit  in  personam  is  to  secure  the  appearance  of . 
the  party,  and  his  general  appearance  waives  all  irregu- 
larities in  the  service  of  such  process,  and  confers  jurisdic- 
tion, so  far  as  the  person  is  concerned.  Thus,  where  an 
order  of  a  court  of  bankruptcy  is  served  upon  a  party 
who  lives  beyond  the  district,  and  he  voluntarily  enters 
his  appearance  in  the  action,  the  court  has  jurisdiction 
over  him.^     So,  also,  a  party  who  has  proved  his  debt  is 

'  Paine  v  Caldwell,  6  B.  R.  558;  in  re  Hirsch,  2  B.  E.  3  ;  s.  c.  3  Ben.  493; 
s.  c.  1  L.  T.  B.  93  ;  vide  Markson  v.  Heaney,  4  B.  R.  510  ;  s.  c.  1  Dillon,  497; 
511,  note. 

"  In  re  Ulrich  et  al.  3  B.  R.  133 ;  s.  c.  3  Ben.  355 ;  in  le  Frederick  S. 
Kirtland,  10  Blatch.  515. 
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subject  to  its  jurisdiction,  and  may  be  served  with  a  copy 
of  an  order,  although  he  lives  beyond  the  district.^  If 
the  court,  however,  has  no  jurisdiction  over  the  subject- 
matter  of  the  suit,  a  voluntary  appearance  can  not  give 
jurisdiction,  and  it  is  never  too  late  at  any  stage  of  the 
cause  to  consider  it.*^  When  jurisdiction  has  been  con- 
ferred by  a  voluntary  appearance  merely,  it  can  not  be 
withdrawn  by  the  act  of  the  party  who  has  so  appeared, 
without  the  consent  of  the  court  or  of  the  complainant.  If 
the  right  to  withdraw  depends  upon  questions  of  fact,  the 
court  will  pass  upon  the  existence  and  pertinence  of  the 
facts,  and  allow  or  refuse  the  withdrawal  on  previous  no- 
tice to  the  opposite  party.* 

Courts  of  bankruptcy,  as  they  existed  in  England  at 
the  time  the  statute  was  passed,  were,  and  still  are,  sepa- 
rate, distinct  organizations,  with  powers  and  jurisdiction 
separate  and  distinct  from  all  other  courts ;  and  it  is,  un- 
doubtedly, in  this  sense  that  the  words  are  used  in  the 
statute:  that  is,  courts  possessing  power  and  jurisdiction 
peculiar  to  themselves.  The  only  difference  is,  that  here, 
instead  of  creating  a  new  organization,  an  organization  al- 
ready existing,  known  as  the  district  court,  is  taken  up  and 
made  use  of  in  lieu  of  such  new  organization.  But  the 
district  court,  when  acting  as  a  court  of  bankruptcy,  is 
none  the  less  a  separate  and  distinct  court,  exercising  pow- 
ers and  jurisdiction  as  a  distinct  court,  than'  if  it  were 
such  separate  and  distinct  organization.^  Being  thus  the 
special  creature  of  statutory  law,  it  has  no  powers  except 
those  that  are  expressly  granted  by  the  statute,  and  such 
implied  powers  as  may  be  necessary  to  give  full  force  and 
effect  to  the  jurisdiction  conferred  upon  it.^  The  functions 
of  the  district  court,  however,  are  employed  as  a  court, 

'  In  re  Kyler,  2  Beu.  414.  =  Jobbins  v.  Montague,  6  B.  B.  509. 

'  In  re  Ulrich  et  al.  3  B.  R.  133 ;  s.  c.  3  Ben.  355. 
'  In  re  Norris,  4  B.  R.  35  ;  s.  c.  1  Abb.  C.  C.  514 ;  s.  c.  1  L.  T.  B.  327. 
•  Clark  T.  Binnlnger,  3  B.  R.  518 ;  s.  c.  38  How.  Pr.  341 ;  s.  c.  3  L.  T.  B. 
49;  Jobbins  y.  Montague,  6  B.  R.  509;  in  re  Robert  Morris,  Orabbe,  70. 
14 
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and  a  new  jurisdiction  is  conferred  on  it.  It  may,  there- 
fore, continue  to  use  its  customary  powers,  except  where 
such  use  is  especially  limited  and  restricted.  In  every  par- 
ticular not  otherwise  designated  by  the  statute,  Congress 
must  have  intended  that  it  should  proceed  with,  the  new 
jurisdiction  upon  the  principles  appropriate  to  like  pro- 
ceedings under  any  other  branch  of  its  power.^  The  stricjb 
rule  of  construction,  moreover,  which  is  applied  where  a 
statute  gives  to  a  court  power  to  do  a  particular  thing, 
has  no  application  to  the  bankrupt  law,  where  full  and 
complete  jurisdiction  is  conferred  over  an  'extensive  sub- 
ject.** 

This  jurisdiction  over  cases  in  bankruptcy  is  exclusive 
of  the  courts  of  the  several  States  (§  711),  and  necessarily 
so,  for  independently  of  the  statute  there  is  no  jurisdiction 
in  any  tribunal  over  any  such  proceedings,  and  no  original 
jurisdiction  is  given  to  any  other  courts.®  It  extends  over 
the  bankrupt,  his  estate,  and  all  parties  and  questions  con- 
nected therewith.  The  great  object  of  all  bankrupt  or  in. 
solvent  laws  is  to  distribute  the  property  of  a  debtor,  who 
is  unable  to  pay  his  debts  in  full,  among  his  creditore,  by 
judicial  proceedings,  in  which  all  may  be  heard,  and  to  dis- 
charge his  property  acquired  afterwards,  or  at  least  his  per- 
son, from  the  debts  owed  by  him  at  the  time  of  the  institu- 
tion of  such  proceedings.  The  estate  surrendered  is  placed 
in  the  custody  and  under  the  protection  of  the  court  of 
bankruptcy  as  fully  as  if  actually  brought  into  its  visible 
presence,  and  the  officer  appointed  to  manage  it  is  account- 
able to  the  court  appointing  him,  and  to  that  court  alone. 
This  jurisdiction  attaches  as  soon  as  the  proceedings  are 
commenced,  and  after  that  time  no  other  court,  and  no  per- 
son acting  under  any  process  from  any  other  court,  can  in- 


'  In  re  Barney  Corse,  1  N.  Y.  Leg.  Obs.  331  ;  in  re  California  Pacific  R.  R. 
Co.  11  B.  R.  103  :  s.  c.  3  Saw.  240. 

'  In  re  California  Pacific  R.  R.  Co.  11  B.  R.  193  ;  s.  o.  3  Saw.  340. 

'  Cook  V.  Whipple,  9  B.  R.  155 ;  g.  c.  55  N.  Y.  150. 
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rfere  with  or  withdraw  the  property  so  siirrendered,  or 
itermine,  in  any  degree,  the  manner  of  its  disposition.^ 

The  commencement  of  proceedings  in  bankruptcy  oper- 
es  as  a  bar  to  all  other  proceedings  than  such  as  may 
'terward  be  had  under  the  authority  of  the  court  of 
aukrnptcy,  until  such  case  is  closed.  Thus  the  levy  of 
1  execution,*^  or  the  filing  of  a  bill  to  foreclose  a  mort- 
ige,*  or  the  filing  of  a  libel  in  rem^  or  the  issuing  of  a 
[stress  warrant,®  or  the  institution  of  summary  proceed- 
igs  under  a  statute  relating  to  tenants  holding  over  after 
le  expiration  of  their  term,*^  or  the  filing  of  a  mechanic's 
en  claim  where  the  lien  only  exists  from  the  time  of  such 
ling,'^  or  the  issuing  of  a  writ  of  replevin,^  for  the  purpose 
f  affecting  the  estate,  is  irregular  and  improper,  when 
iich  proceedings  are  instituted  in  any  other  court  after 
bat  time.  Claims  against  the  bankrupt's  property  should 
e  enforced  in  the  court  of  bankruptcy  during  the  pendency 
f  the  proceedings,  and  this  principle  extends  not  only  to 
iens,  but  to  all  controversies  concerning  even  the  title  to 
»roperty  which  was  in  his  possession  at  the  time  of  the 
iling  of  the  petition.'     When,  however,  there  was  a  valid 

•  In  re  Barrow  et  al.  1  B.  R.  481 ;  s.  c.  1  L.  T.  B.  63;  Jones  v.  Leach,  1 
I.  R.  595  ;  in  re  Vogel,  3  B.  R.  427  ;  s.  c.  3  B.  R.  198  ;  s.  c.  7  Blatch.  18  ; 
,  c.  2  L.  T.  B.  154. 

'  Pennington  v.  Sale  &  Phelan  et  al.  1  B.  R.  572;  Davis  v.  Anderson,  6 
I.  R.  145;  in  re  Wallace,  2  B.  R.  134;  s.  c.  1  Deady,  433;  in  re  John  S.  Fos- 
3r,  2  Story,  131 ;  in  re  Bellows  <&  Peck,  3  Story,  428. 

'  In  re  Kerosene  Oil  Co.  3  B.  R.  538 ;  s.  c.  3  B.  R.  125 ;  s.  c.  3  Ben.  35  ; 
.  c.  6  Blatch.  531 ;  s.  c.  3  L.  T.  B.  79 ;  in  re  J.  M.  Snedaker,  3  B.  R.  639 ; 
larkson  v.  Heaney,  4  B.  R.  510 ;  s.  c.  1  Dillon,  497 ;  Buckingham  v.  McLean, 
McLean,  185  ;  s.  c.  13  How.  151. 

nn  re  People's  Mail  Steamship  Co.  3  B.  R.  553 ;  s.  c.  3  Ben.  336 ;  contra, 
?be  Ironsides,  4  Biss.  518. 

'  In  re  Wynne,  4  B.  R.  33 ;  s.  c.  Chase,  327  ;  s.  c.  2  L.  T.  B.  116 ;  Brock 
.  Ten-ill,  3  B.  R.  643;  vide  Butler  v.  Morgan,  8  W.  &  S.  53. 

'  In  re  Enoch  Steadman,  8  B.  R.  319. 

'  In  re  Dey,  3  B.  R.  305 ;  s.  c.  3  Ben.  450 ;  s.  c.  9  Blatch.  285. 

» In  re  Vogel,  2  B.  R.  427:  s.  c.  8  B.  R.  198  ;  s.  c.  7  Blatch.  18;  s.  c.  2  L. 
T.B.154. 

°  in  re  Vogel,  2  B.  R.  437 ;  s.  c.  3  B.  R.  198 ;  s.  c.  7  Blatch.  18 ;  s.  c.  3  L. 
T.  B.  154 ;  Hill  v.  Fleming,  39  Geo.  662:  Bamson  v.  Blake,  6  B.  R.  410 ;  s.  c. 
9  Blatch.  379. 
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lien  at  that  time,  and  the  filing  of  a  petition  in  anothe: 
court  is  necessary  in  order  to  keep  it  alive,  such  petitioi 
may  be  filed,  but  all  proceedings  under  it  must  be  stayec 
until  the  termination  of  the  case  in  bankruptcy.^  Thes( 
principles  apply  with  even  more  force  to  proceedings  i7 
-pais?  A  mortgagee  therefore  can  not  take  possession  of  th( 
property,^  or  sell  under  a  power  contained  in  the  mortgage, 
The  court  of  bankruptcy  may,  however,  authorize  th( 
institution  of  suits  in  other  courts  for  the  purpose  of  affect 
ing  property  belonging  to  the  bankrupt's  estate.®  Ever 
if  such  suits  are  commenced  without  authority,  the  courl 
of  bankruptcy  may  not  in  all  cases  deem  it  proper  to  pro 
hibit  their  prosecution.  Where  no  advantage  can  resuL 
to  the  estate  of  the  bankrupt,  there  is  no  reason  why  the 
court  of  bankruptcy  should  interfere.  Under  such  cir 
cumstances,  it  may  exercise  a  discretion  on  the  subject, 
and  may  decline  interference.^  The  State  courts  .may  in 
those  cases  assume  jurisdiction.'^  The  bankrupt  court  alsc 
on  application  may  ratify  such  proceedings  in  a  State 
court  where  it  is  shown  that  the  estate  will  suffer  no 
injury  thereby.^     The  better  practice,  however,  is  to  apply 

'  Clifton  et  al.  v.  Foster  et  al.  3  B.  R.  656 ;  s.  c.  103  Mass.  223 ;  in  re  Cool 
&  Gleason,  3  Biss.  116. 

"  Phelps  V.  Sellick,  8  B.  E.  390. 

'  Hutchings  v.  Muzzy  Iron  Works,  8  B.  E.  458  ;  in  re  Israel  M.  Rosenberg, 
3  B.  R.  130;  s.  c.  3  Ben.  366;  contra,  Bentley  v.  Wells,  61  111.  59. 

'  Phelps  V.  Sellick,  8  B.  R.  390 ;  Davis,  Assig.  of  Bittel,  2  B.  R.  393 ;  Whit- 
man V.  Butler,  8  B.  R.  487 ;  in  re  Ruehle,  2  B.  R.  577 ;  s.  c.  3  L.  T.  B.  59: 
Lockett  V.  Hill,  9  B.  R.  167:  s.  c.l  Woods,  552.  The  law  has  for  a  long  timf 
been  considered  to  be  as  stated  in  the  text,  but  the  decision  of  the  Supreme 
Court  in  the  case  of  Eyster  v.  Gaff,  13  B.  R.  546;  s.  c.  91  U.  S.  521;  a.  c.  S 
Col.  28,  casts  some  doubt  upon  the  subject. 

'  -In  re  McGilton  et  al.  7  B.  R.  294 ;  s.  c.  3  Biss.  144  ;  in  re  Cook  &  Glea 
son,  S  Biss.  116 ;  in  re  Philo  R.  Sabin,  9  B.  R.  383. 

°  In  re  Iron  Mountain  Co.  4  B.  R.  645;  s.  c.  9  Blatch.  330;  in  re  Bowie, 
1  B.  R.  628;  s.  c.  1  L.  T.  B.  97;  Tichcnor  v.  Allen,  13  Gratt.  15;  contra,  ii 
re  Geo,  W.  Anderson,  9  B.  R.  360. 

'  Whitridge  v.  Taylor.  66  N.  C.  273;  Cole  v.  Duncan,  58  111.  176;  TniitI 
V,  Truitt,  38  Ind.  16  ;  Pierce  v.  Wilcox,  40  Ind.  70;  Reed  v.  Bullington,  11 
B.  R.  408;  s.  c,  49  Miss.  223;  Russell  v.  Cheatham,  16  Miss.  703;  Freeny  v, 
Ware,  9  Ala.  370 ;  Talbert  v.  Melton,  17  Miss.  9 ;  Sorden  v.  Gatewood,  1  Ind, 
;t07  ;  McCance  v.  Taylor,  10  Gratt.  580. 

'  Phelps  V.  Sollickj  8  B.  E.  390. 
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to  the  bankrupt  court  for  the  proper  authority  before  in- 
stituting such  proceedings/  for  otherwise  all  sales  made 
therein  are  liable  to  be  set  aside.** 

No  lien  or  interest  in  the  estate  can  be  acquired  by  any 
proceeding  instituted  in  another  court  after  the  filing  of 
the  petition.  The  title  of  the  assignee  relates  back  to  the 
commencement  of  the  proceedings,  and  from  that  time  the 
bankrupt  is  divested  of  all  interest  in  the  estate,  and  no 
proceeding  against  him  can  affect  it ;  consequently,  the  ap- 
pointment of  a  receiver,*  or  the  levy  of  an  execution,*  or 
attachment,"^  after  that  time  is  absolutely  void.  It  is  not 
even  necessary  that  the  assignee  should  appear  and  defend 
such  an  action.^  The  remedy  of  the  assignee  in  such  case, 
is  by  an  action  against  the  sheriff  or  the  sheriffs  vendee, 
and  not  by  claiming  the  proceeds  of  the  property  which 
may  have  been  thus  unlawfully  sold.'^ 

How  far  the  courts  of  bankruptcy,  in  the  exercise  of 
their  jurisdiction,  may  interfere  with  other  courts,  is  a 
question  that  has  been  much  discussed,  and  is  not  entirely 
free  from  difficulty.  They,  clearly,  have  no  axithority  to 
withdraw  cases  instituted  in  other  courts  before  the  com- 
mencement of  proceedings  in  bankruptcy  from  those  courts, 
and  proceed  to  settle  and  adjust  the  claims  of  the  parties 
thereto.  Congress  could,  no  doubt,  have  made  aft  adjudi- 
cation in  bankruptcy  operate  propria  vigore  to  transfer  all 
cases  which  should  be  pending  in  other  courts  at  the  time 

'  In  re  Cook  &  Gleason,  3  Bias.  116. 

"  Davis  V.  Anderson,  6  B.  R.  145  ;  Davis,  Assig.  of  Bittel  et  al.  3  B.  R. 
393;  in  re  Ruehle,  3  B.  R.  577 ;  s.  c.  3  L.  T.  B.  59. 

'  Buchanan  v.  Smith,  4  B.  R.  397  ;  s.  c.  7  E.  R.  513;  s.  c.  8  Blatch.  153; 
s.  c.  IS  Wall.  377. 

*  Pennington  v.  Sale  &  Phelan,  1  B,  R.  573 ;  Jones  v.  Leach,  1  B.  R.  595 ; 
in  re  Wallace,  3  B.  R.  134  ;  s.  c.  1  Deady,  438 ;  McLean  v.  Rockey,  3  McLean, 
235. 

"  Stuart  T.  Hines,  6  B.  R.  416 ;  s.  c.  33  Iowa,  60 ;  s.  c.  5  L.  T.  B.  46 ;  Wei- 
senfield  v.  Mispelhorn,  5  W.  Va.  46  ;  Williams  v.  Merritt,  4  B.  R.  706 ;  s.  c. 
103  Mass.  184. 

°  Stuart  V.  Hines,  6  B.  R.  416  ;  s.  c.  33  Iowa,  60;  s.  c.  5  L.  T.  B.  46. 

'  Bush's  Appeal,  65  Penn.  363. 
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of  the  filing  of  the  petition,  and  to  which  the  bankrupt 
should  be  a  party,  from  those  tribunals  into  the  courts  of 
bankruptcy.  It  has  not,  however,  done  so.  It  not  only 
has  not  deprived  the  other  courts  of  jurisdiction  over  such 
causes,  but  it  has  provided  for  their  prosecution  and  de- 
fense in  those  courts  by  the  assignee.^  This  principle  ap- 
plies not  only  to  all  ordinary  actions  to  collect  a  debt,  but 
also  to  all  proceedings  to  enforce  a  lien.^  The  lien  of  an 
attachment,^  or  the  lien  of  a  creditor  upon  property  con- 
veyed in  fraud  of  creditors,*  or  the  lien  of  a  partner 
upon  partnership  funds,^  or  the  lien  created  by  a  mort- 
gage,* may  be  enforced  in  other  courts  when  proceedings 
for  that  purpose  have  been  instituted  before  the  com- 
mencement of  the  proceedings  in  bankruptcy.  Having 
obtained  lawful  jurisdiction  over  the  parties  and  subject- 
matters,  they  have  the  right  to  determine  all  questions,  as 
they  arise,  according  to  law,  subject  to  the  final  judgment 
of  the  Supreme  Court  of  the  United  States,  in  case  any 
right  or  claim  is  set  up  under  any  statute  of  the  United 
States,  and  such  right  or  claim  is  denied  by  them. 

So,  also,  where  a  receiver,  appointed  by  another  court 
before  the  commencement  of  proceedings  in  bankruptcy, 

'  Samson  v.  Burton  et  al.  4  B.  R.  1 ;  s.  c.  5  Ben.  325 ;  in  re  Camp'bell,  1  B. 
E.  165;  s.  c.  1  Abb.  C.  C.  185;  s.  c.  1  L.  T.  B.  30;  s.  c.  6  PMla.  445  ;  in  re 
Irwin  Davis,  4  B.  R.  716 ;  s.  c.  8  B.  E.  167 ;  s.  c.  1  Saw.  260 ;  Sutherland  v. 
Lake  Superior  Canal  Co.  9  B.  R.  298;  Peck  v.  Jenness,  7  How.  612. 

'  Baum  V.  Stem,  1  Eich.  (N.  S.)  415  ;  Biddle's  Appeal,  9  B.  E.  144 ;  s.  c. 
68  Penn.  18. 

'  Samson  v.  Bui-ton  et  al.  4  B.  E.  1 ;  s.  c.  5  Ben.  835  ;  Bates  v.  Tappan,  3 
B.  R.  647 ;  s.  c.  99  Mass.  376  ;  Bowman  v.  Harding,  4  B.  R.  20 ;  s.  c  56  Me. 
559  ;  Stoddard  v.  Locke,  9  B.  R.  71  ;  s.  c.  43  Vt.  574 ;  Leighton  v.  Kelsey,  4 
B.  R.  471 ;  s.  c.  57  Me.  85  ;  Perry  v.  Somerly,  57  Me.  552  ;  Daggett  v.  Cook, 
37  Conn.  341 ;  May  v.  Courtnay,  47  Ala.  185. 

■■  Sedgwick  v.  Minck  et  al.  1  B.  R.  675  ;  s.  c.  6  Blatch.  156  ;  Payne  v. 
Able,  4  B.  R.  230;  s.  c.  7  Bush.  844  ;  Stewart  v.  Isidor,  1  B.  R.  485 ;  s.  c.  5 
Abb.  Pr.  (N.  S.)  68;  Carr  v.  Pearington,  63  N.  C.  560. 

'  Clark  V.  Binninger,  3  B.  E.  518;  s.  c.  38  How.  Pr.  341 ;  s.  c.  3  L.  T.  B. 
49;  Clark  v.  Binninger,  39  How.  Pr.  363 ;  Miller  v.  Bowles,  9  B.  B.  854;  s.  c. 
10  B.  R,  515;  a.  c.  3  N.  T.  Supr.  568;  s.  c.  58  N.  Y.  253. 

'  Lenihan  v.  Hamann,  8  B.  R.  557;  s.  c.  11  B.  R.  471 ;  s.  c.  14  Abb.  Pr. 
(N.  S.)  274 ;  s.  c.  55  N.  Y.  652 ;  Goddard  v.  Weaver,  6  B.  R.  440  ;  s.  c.  1 
Woods,' 357;  in  re  Irwin  Davis,  4  B.  R.  716;  s.  c.  8  B.  R.  167;  s.  c.  1  Saw. 
260;  Eyster  v.  Gaff,  13  B.  R.  546;  s.  c.  91  U.  S.  531  ;  s.  c.  3  Col.  38. 
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has  taken  possession  of  the  property  which  belonged  to 
the  bankrupt,  and  the  jurisdiction  of  such  court  over  the 
subject-matter  of  the  suit  therein,  and  over  the  parties 
thereto  when  it  was  instituted  and  the  receiver  was  ap- 
pointed, and  its  jurisdiction  to  appoint  such  receiver  are 
in  no  manner  iinpeacbed  or  questioned,  the  courts  of  bank- 
ruptcy can  not  compel  the  receiver  to  give  up  the  posses- 
sion of  such  property  without  its  being  shown  that  such 
possession  of  the  property  by  such  court  is  void  or  invalid 
by  reason  of  the  provisions  of  the  bankrupt  law.  When 
property  is  lawfully  placed  in  the  custody  of  a  receiver 
by  the  court  which  appoints  him,  it  is  in  the  custody  and 
under  the  protection  and  control  of  such  court  for  the 
time  being,  and  no  other  court  has  the  right  to  interfere 
with  such  possession,  unless  it  be  some  court  which  has  a 
direct  supervisory  control  over  tbe  court  whose  process 
has  first  taken  possession,  or  some  superior  jurisdiction  in 
the  premises.  Under  such  circumstances,  the  courts  of 
bankruptcy  have  neither  such  superior  jurisdiction,  nor 
such  supervisory  control,  as  to  authorize  them  to  take  the 
property  from  the  possession  of  such  court,  or  to  enjoin 
the  receiver  from  further  interfering  with  it.^ 

When  the  amount  of  the  lien  has  been  fixed  and  ascer- 
tained by  a  judgment  or  decree,  the  assignee  has  the  right 
to  free  the  estate  from  such  lien,  if  that  course  •  becomes 
advisable;  and  the  courts  of  bankruptcy  can  protect  this 
right  and  interpose  their  authority  at  such  time  as  may 
be  most  expedient  and  proper.^  This  doctrine  appears  to 
be  supported  by  the  current  of  decisions,  and  the  practice 
certainly  conforms  to  it.  This  power  of  the  courts  of 
bankruptcy  is  necessary  to  a  proper  administration  of  the 

'  In  re  Olark  et  al.  3  B.  R.  534 ;  s.  c.  4  Ben.  88 ;  Sedgwick  v.  Minck  et  al. 
1  B,  R.  675;  s.  c.  6  Blatch.  156;  Alden  v.  Boston  R.  R.  Co.  5  B.  R.  330; 
Miller  v.  Bowles,  9  B.  R.  354  ;  s.  c.  10  B.  R.  515  ;  s.  c.  3  N.  Y.  Supr.  568  ;  s. 
c.  58  N.  T.  353;  Olark  v.Binninger,  39  How.  Pr.  363. 

'  Samson  v.  Burton  et  al.  4  B.  R.  1 ;  s.  c.  5  Ben.  335  ;  in  re  Lady  Bryan 
Mining  Co.  6  B.  R.  353. 
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"bankrupt  law,  and  is  fairly  included  in  the  power  con 
ferred  upon  them  by  the  statute  to  collect  all  the  assets 
of  the  bankrupt,  to  ascertain  and  liquidate  liens  or  othej 
specific  claims  thereon,  and  to  adjust  priorities  and  mar 
shal  and  dispose  of  the  different  funds  and  assets,  so  as  tc 
secure  the  rights  of  all  persons  and  the  due  distribution 
of  the  assets  among  all  the  creditors.^  The  means  bj 
which  this  result  is  to  be  reached  are  not  enumerated,  bul 
power  to  accomplish  the  result  is  given,  and  the  right  tc 
employ  the  proper  legal .  process  for  effecting  the  result 
must  follow  by  necessary  implication.  A  proceeding  tc 
ascertain  or  liquidate  a  lien  would  be  idle  unless  the  court 
has  the  power  to  restrain  the  parties  from  liquidating  theii 
liens  without  its  intervention,  and  to  preserve  the  prop^ 
erty  by  restraining  its  sale  until  the  lien  is  ascertained  to 
be  good  or  void.  The  bankrupt  law  is  highly  remedial, 
and  ought  to  have  a  liberal  construction  for  the  purpose 
of  effecting  its  aim  and  policy.^  The  power  to  liquidate 
the  liens  upon  the  assets  necessarily  includes  the  power  to 
ascertain  what  liens  there  are  and  the  amount  thereof'  It 
makes  no  difference  with  the  power  of  the  court  over  the 
subject  that  the  liens  or  alleged  liens  are  inchoate  and  in- 
capable of  execution  until  the  amount  secured  thereby  is 
ascertained  and  settled,  for  the  power  to  ascertain  and 
liquidate  is  expressly  given.* 

A  great  many  actions  have  been  instituted  upon  the 
theory  that  all  the  property  of  the  bankrupt  must  be  dis- 
tributed under  the  direction  of  the  courts  of  bankruptcy, 
no  matter  how  it  may  be  situated,  but  this  is  clearly  a 
mistake.  A  distinction  is  to  be  drawn  between  proceed- 
ings  instituted  after  and  proceedings  instituted  before  the 

'  In  ro  Sohiiepf,  1  B.  R.  190  ;  s.  c.  2  Ben.  73. 

"  In  re  Lady  Bryan  Mining  Co.  G  B.  R.  252 ;  iu  re  E.  Mallory,  6  B.  R.  23 
s.  c.  1  Saw.  88;  s.  c.  2  L.  T.  B.  247 ;  in  re  Ellerliorst  et  al.  7  B.  R.  49  ;  s.  c 
2  Saw.  219;  Samson  t.  Clarke,  0  B.  R.  403 ;  s.  c.  9  Blatch.  372. 

"  In  re  Ellerhorst  et  al.  7  B.  R.  49  ;  s.  c.  2  Saw.  219. 

'  Samson  v,  Clarke,  G  B.  R.  403  ;  a.  c.  9  Blatcli.  873. 
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filing  of  the  petition.  The  former  are  irregular  so  far  as  ■ 
they  affect  the  estate,  while  in  case  of  the  latter  there 
only  remains  a  right  to  liquidate  a  lien.  But  this  right 
is  never  exercised  unless  it  is  shown  that  the  general 
creditors  will  be  benefited  thereby.'^  Thus  where  a  levy 
has  been  made  before  the  commencement  of  proceedings 
in  bankruptcy,  the  possession  and  legal  title  is  in  the 
officer  making  the  levy,  for  the  purpose  of  satisfying  the 
process  in  his  hands,  and  he,  as  trustee,  has  the  right  to 
go  on  and  sell  the  property  unless  a  sale  would  be  injuri- 
ous to  the  general  creditors,  or  to  some  one  having  a  prior 
lien.^  This  doctrine,  however,  does  not  apply  to  a  mere 
judgment  lien,  where  there  has  been  no  levy."  When  a 
sale  would,  under  a  levy,  sacrifice  the  property,  it  is  the 
duty  of  the  courts  of  bankruptcy,  charged  as  they  are  with 
the  interests  of  all  the  creditors,  to  interfere  and  direct  a 
sale  in  such  a  manner  as  will  be  for  the  benefit  of  all.*  If 
the  property  has  already  been  sold,  the  officer  has  the 
right  to  apply  the  proceeds  to  satisfy  the  process  and  his 
charges  and  fees,  and  will  only  be  required  to  account  for 
such. balance  as  may  remain  after  this  has  been  done,  for 
no  advantage  can  result  from  requiring  the  money  to  be 

'  In  re  Bowie,  1  B.  R.  628;  s.  c.  1  L.  T.  B.  97;  in  re  Irwin  Davis,  4  B.  R. 
716;  s.  c.  8  B.  R.  167;  s.  c.  1  Saw.  360;  in  re  Geo.  W.  Dillard,  9  B.  R.  8 ;  s. 
c.  6  L.  T.  B.  490. 

''  Jones  V.  Leach  et  al.  1  B.  R.  595 ;  Sharman  v.  Howell,  40  Geo.  357  ; 
Fehley  V.  Barr,  66  Penn.  196;  Thompson  v.  Moses,  43  Geo.  383;  Goddard  v. 
Weaver,  6  B.  R.  440 ;  s.  c.  1  Woods,  357  ;  Maris  v.  Duren,  1  Brews.  438 ;  s.  c. 
6  Phila.  337 ;  in  re  Smith  et  al.  1  B.  R.  599 ;  s.  c.  3  Ben.  433 ;  s.  c.  1  L.  T.  B. 
113;  in  re  Wilbur,  3  B.  R.  276;  s.  c.  1  Ben.  537  ;  s.  c.  2  L.  T.  B.  171 ;  Mar- 
shall v.  Knox,  8  B.  R.  97;  s  c.  16  Wall.  551;  Fritsch  v.  Van  Mittledorfer,  3 
Cin.  361 ;  Peck  v.  Jenness,  7  How.  613 ;  Colby  v.  Ledden,  7  How.  636  ;  in  re 
John  Kerlin,  3  How.  326. 

'  Davis  V.  Anderson,  6  B.  R.  145  ;  Jones  v.  Leach,  1  B.  R.  595 ;  Penning- 
ton T.  Sale  &  Phelan,  1  B.  R.  573. 

Unre  Schnepf,  1  B.  R.  190;  s.  c.  3  Ben.  73;  Goddard  v.  Weaver,  6  B.  R. 
440;  s.  c.  1  Woods,  337;  in  re  Donaldson,  1  B.  R.  181 ;  s.  c.  1  L.  T.  B.  5  ;  in 
re  Wilbur,  3  B.  R.  276 ;  s.  c.  1  Ben.  537 ;  s.  c.  3  L.  T.  B.  171 ;  in  re  R.  Atkin- 
son, 7  B.  R.  143;  s.  c.  5  L.  T.  B.  330  ;  in  re  E.  Mallory,  6  B.  R.  33  ;  s.  c.  1 
Saw.  88  ;  s.  c.  2  L.  T.  B.  347  ;  in  re  Lady  Bryan  Mining  Co.  6  B.  R.  353  ;  in 
re  Geo.  W.  Dillard,  9  B.  R.  8 ;  s.  c.  6  L.  T.  B.  490  ;  in  re  Bernstein,  1  B.  R. 
199 ;  s.  0.  3  Ben.  44 ;  contra,  in  re  Campbell,  1  B.  R.  165  :  s.  o.  1  Abb.  0.  C. 
185;  s.  c  1  L.  T.  B.  30;  s.  c.  6  Phila.  445;  in  re  Burns,  1  B.  R.  174;  a.  c.  6 
Phila.  448. 
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paid  into  the  courts  of  bankruptcy  witli  a  view  to  its  ap- 
plication by  those  courts  in  satisfaction  of  the  lien ;  ^  nor 
can  those  courts  set  aside  such  a  sale,  and  order  the  prop- 
erty to  be  resold,  however  apparent  it  may  be  that  the 
price  which  was  offered  and  accepted  is  much  below  the 
real  value.  The  purchaser  acquires  a  good  title  which 
can  only  be  vacated  upon  exceptions  to  the  confirmation 
of  the  sale,  filed  in  the  court  under  whose  process  the 
property  has  been  sold.** 

The  right  and  power  of  the  courts  of  bankruptcy  to 
interfere,  when  the  proceedings  in  other  courts  are  in 
violation  of  the  principles  of  the  bankrupt  law,  has  been 
much  discussed  and  seriously  denied ;  but  the  current  of 
authority,  as  well  as  the  nearly  uniform  practice,  is  in 
favor  of  such  interference.  The  ground  upon  which  this 
power  has  been  denied  is,  that  the  courts  in  which  such 
proceedings  are  pending  are  the  only  ones  that  are  com- 
petent to  determine  upon  their  validity.^  lb  is  true  that 
the  bankrupt  law  is  equally  binding  upon  all  courts,  and 
its  provisions  must  be  respected  and  enforced  by  one  as 
much  as  by  another,  in  all  cases  over  which  they  have 
valid  jurisdiction ;  *  but  the  question,  in  all  such  cases,  is, 
whether  the  courts  of  bankruptcy,  in  matters  peculiarly 
cognizable  in  proceedings  in  bankruptcy,  may  not,  in  the 
exercise  of  their  powers  to 'collect  the  assets  of  the  bank- 
rupt, restrain  parties  to  proceedings  in  other  courts  from 
doing  what  would  frustrate  or  directly  impede  the  juris- 
diction expressly  conferred  upon  them  by  the  bankrupt 
law.^  The  statute  was  manifestly  intended  to  provide  a 
system  capable  of  entire  self-execution  by  the  Federal  tri- 

'  In  re  Bernstein,  1  B.  E.  199;  a.  c.  3  Ben.  44;  in  re  Campbell,  1  B.  B. 
165 ;  s.  c.  1  Abb.  C.  C.  185 ;  s.  c.  6  Phila.  445 ;  s.  c.  1  L.  T.  B.  30  ;  in  re  Don- 
aldson, 1  B.  R.  181 ;  s.  c.  1  L.  T.  B.  g  ;  s.  c.  6  Phila.  148. 

"  In  re  Price  Fuller,  4  B  R.  115 ;  s.  o.  1  Saw.  a43. 

=  Tn  re  Burns,  1  B.  R.  174  ;  s  c.  6  Phila.  448. 

■■  In  re  Rohrer's  Appeal,  63  Penn.  498. 

^  Irving  V.  Hughes,  3  B.  R.  62  ;  s.  c.  6  Phila.  451 ;  Beattie  v.  Gardner,  4 
B.  R.  323 ;  s.  c.  4  Ben.  479  ;  in  re  William  Christy,  3  How.  293. 
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buuals,  without  the  assistance  or  co-operation  of  the  State 
tribunals.^  Ample  jurisdiction  is  conferred  upon  the  Fed- 
eral court  to  fulfil  all  its  exigencies;  they  are  the  ap- 
pointed instrumentalities  for  the  execution  of  the  law,  and 
their  duty  to  enforce  its  provisions  is  imperative.^ 

If  this  power  did  not  exist,  many  of  the  beneficial  pro- 
visions of  the  statute  would  be  futile,  on  account  of  the 
difficulty  of  enforcing  them,  and  the  facility  with  which 
they  might  be  evaded.  The  statute  declares  certain  trans- 
fers and  proceedings  absolutely  void,  and  there  is  no  reason 
why  the  general  principles,  applicable  to  all  fraudulent 
conveyances,  should  not  be  applied  to  these  also,  and  that 
they  should  be  treated  as  nullities,  no  matter  how  solemn  ■ 
the  instrument,  or  how  sacred  the  proceedings,  that  parties 
may  adopt  to  accomplish  their  purpose.  The  practice  has 
certainly  conformed  almost  uniformly  to  this  doctrine. 
Money  obtained  upon  a  judgment  given  as  a  preference 
has  been  recovered  in  an  action  of  assumpsit.^  Replevin 
against  an  officer  of  another  court  has  been  sustained  for 
the  purpose  of  getting  possession  of  property  held  under 
a  similar  judgment.*  The  officer  has  also  been  directed  to 
deliver  the  property  similarly  held  to  the  assignee.®  On 
several  occasions  the  parties  and  the  officer  have  been 
directed  to  pay  over  to  the  assignee  the  proceeds  arising 
from  the  sale  of  property  seized  under  process  .issued  upon 
judgments  which  had  been  given  as  unlawful  preferences.* 
The  lien  of  a  judgment  has  been  vacated.'' 

'  Mitchell  V.  Maniif.  Co.  3  Story,  648.  =  Zahm  v.  Fry,  9  B..E.  546. 

'  Street  t.  Dawson,  4  B.  B.  307;  Clarion  Bank  v.  Jones,  11  B.  R.  381 ;  s. 
c.  31  Wall.  325;  s.  c.  3  A.  L.  T.  (N.  8.)  135. 

'  Haughey  v.  Albin,  2  B.  R.  399;  s.  c.  3  Bond,  344;  s.  c.  3  L.  T.  B.  47. 

"  McGie  (ex  parte  Sanger),  2  B.  R.  531 ;  s.  c.  3  Biss.  168  ;  s.  c.  1  L.  T.  B.  80. 

'  In  re  Black  &  Secor,  1  B.  R.  353  ;  s.  c  3  Ben.  196 ;  s.  c.  3  L.  T.  B.  39 ; 
Wilson  Y.  Brinkman,  3  B.  R.  468  ;  Traders'  JSTat'l  Bank  v.  Campbell,  3  B.  R. 
498 ;  s.  c.  6  B.  R.  353 ;  s.  c.  2  Biss.  433 ;  s.  c.  14  Wall.  87 ;  Zahm  v.  Fry,  9  B. 
R.  546  ;  Samson  v.  Clarke,  6  B.  R.  403  ;  s.  c.  9  Blatch.  372  ;  in  re  E.  Mallory, 
6  B.  E.  23;  s.  c.  1  Saw.  88;  s.  c.  3  L.  T.  B.  347  ;  Irving  v.  Hughes,  3  B.  K. 
62;  s.  c.  6Phila.  451. 

'  Buchanan  v.  Smith,  4  B.  R.  397  ;  s.  c.  7  B.  R.  518  ;  s.  c.  8  Blatch.  153  ; 
s.  c.  16  Wall.  277 ;  Shaffer  v.  Fritchery,  4  B.  R.  548. 
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The  statute  confers  the  fullest  and  most  comprehensive 
authority  upon  the  court  of  bankruptcy  and  the  district 
judge  in  respect  to  all  matters  relating-  to  proceedings  in 
bankruptcy,  and  provides  that  this  jurisdiction  and  au- 
thority may  be  exercised  at  the  place  appointed  for  hold- 
ing court  in  the  district,  or  by  the  district  judge  sitting  in 
chambers.  It  is  clearly  intended  that  a  large  portion  of 
the  jurisdiction-  thus  conferred  shall  be  exercised  in  the 
most  summary  and  informal  manner  by  the  district  judge, 
at  chambers  as  well  as  in  term.  The  same  authority  is 
given  to  the  district  judge  to  exercise  his  jurisdiction 
under  the  act  at  chambers  as  at  term,  or  when  the  court  is 
•  regularly  held.  The  object  and  policy  of  the  bankrupt 
law,  undoubtedly,  is  that  the  proceedings  under  it  shall 
be  summary ;  that  matters  shall  be  settled  as  speedily  as 
possible,  and  that  the  expenses  shall  be  diminished  by 
this  summary  and  informal  mode  of  procedure.  The  man- 
ner in  which  the  courts  shall  exercise  their  jurisdiction 
was  a  matter  for  the  consideration  of  Congress  in  framing 
the  statute.  Congress  possesses  the  sole  right  to  say  what 
shall  be  the  forms  of  proceedings  in  the  courts  of  the 
United  States.  It  is  a  matter  of  sound  discretion,  and  to 
be  exercised  by  Congress  in  such  a  manner  as  shall,  in  its 
judgment,  best  promote  the  public  convenience  and  the 
true  interest  of  all  parties. 

The  truth  is,  that  in  no  other  way  can  the  bankrupt 
system  be  put  into  operation  without  interminable  doubts, 
controversies,  embarrassments,  and  difficulties,  or  in  such 
a  manner  as  to  achieve  the  true  end  and  design  thereof 
Prompt  and  ready  action  can  be  safely  relied  on  where 
the  whole  jurisdiction  is  confided  to  a  single  court:  in- 
the  collection  of  assets;  in  the  ascertainment  and  liqui- 
dation of  liens  and  other  specific  claims  thereon ;  in  ad- 
justing the  various  priorities  and  conflicting  interests ;  in 
marshaling  the  different  funds  and  assets ;  in  directing  the 
sales  at  such  times  and  in  such  manner  as  shall  best  sub- 
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serve  the  interests  of  all  concerned;  in  preventing  by  in- 
junction or  otherwise,  any  particular  creditor  or  person 
having  an  adverse  interest  from  obtaining  an  unjust  and 
inequitable  preference  over  the  general  creditors,  by  an 
improper  use  of  his  rights  or  remedies  in  the  State  tribu- 
nals; and,  finally,  in  jnaking  a  due  distribution  of  the 
assets  and  bringing  to  a  close  within  a  reasonable  time 
the  whole  proceedings  in  bankruptcy.^ 

The  bankrupt  law  necessarily  vests  a  large  measure  of 
discretion  in  the  court  or  judge  administering  it.  This 
discretion,  however,  is  not  a  wanton  power.  It  is  not  a 
power  to  order  this  or  that  summarily  because  it  may.  It 
is  a  judicial  discretion,  to  be  carefully  exercised  in  view  of 
the  rights  of  all ;  to  be  exercised,  so  far  as  may  be,  in  ac- 
cordance with  sound  precedent ;  and  is  so  to  mold  itself 
to,  and  meet  the  necessary  new  questions,  not  of  practice 
alone,  but  of  right,  as  they  arise,  that  while  on  the  one 
hand  it  administers  the  law  in  the  true  intent  and  spirit 
of  its  enactment,  so  as  to  effectuate  the  really  equitable 
and  beneficial  ends  it  seeks  to  attain,  it  does  not,  qn  the 
other,  abrogate  those  useful  and  striking  analogies  so  well 
known  to  the  profession,  nor  those  rules  of  practice  and 
judicial  procedure  now  so  interwoven  with  our  system  of 
jurisprudence  as  to  have  become  an  almost  inherent  and 
essential  part  thereof  The  grant  of  jurisdiction  confers 
upon  the  courts  of  bankruptcy  the  right  to  adopt  such 
form  of  proceeding  as  may  be  necessary  and  appropriate 
to  give  practical  efficiency  to  the  grant.  This  is  a  universal 
rule  of  construction,  and  without  such  a  rule  many  rights 
would  go  unredressed,  for  it  is  not  unusual  for  legislative 
bodies  to  leave  with  the  courts  the  power  to  devise  and 
adopt  a  remedy  commensurate  with  the  exigencies  of  the 
case  in  the  execution  of  the  authority  conferred,  the  re- 

'  Bill  V.  Beckwith,  2  B.  R.  341 ;  in  re  Wallace,  2  B.  R.  134 ;  s.  c.  1  Deady, 
433. 

'  In  re  Josiah  B.  Hunt,  2  B.  R.  539. 
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triction  being  that  they  must  not  be  such  as  are  in  viola- 
ion  of  the  fundamental  law  or  in  derogation  of  constitu- 
ional  rights  of  the  citizen.^ 

This  summary  jurisdiction  extends  only  to  those  per- 
sons who  are  parties  to  the  proceedings.  Persons  who  are 
lot  parties,  and  who  have  not  voluntarily  appeared  and 
Decome  parties,  can  not  be  compelled  to  come  into  court 
mder  a  petition  for  a  rule  to  sho.w  cause.* 

All  suits  which  may  be  brought  by  the  assignee  in 
bankruptcy  against  any  person  claiming  an  adverse  inter- 
est, or  by  such  person  against  such  assignee,  touching  any 
property  or  rights  of  property  of  the  bankrupt  transfer- 
ible  to  or  vested  in  such  assignee,  must  be  either  at  law 
3r  in  equity,  and  not  by  a  summary  proceeding.*  This 
ioctrine  rests  upon  the  theory  that  the  practice  in  the 
courts  of  bankruptcy  must  conform  to  the  practice  pre- 
scribed  for  the  circuit  courts  in  those  cases  over  which  the 
two  courts  have  concurrent  jurisdiction.  There  are  but 
two  courts  of  original  jurisdiction  in  bankruptcy,  the  courts 
of  bankruptcy  and  the  circuit  courts.  The  statute  first 
defines  the  jurisdiction  of  those  courts  (§  .4972),  but  does 
not  prescribe  the  form  of  proceedings.  If  it  had  stopped 
here,  any  of  the  forms  known  to  jurisprudence  might  have 
been  used.*  It  goes  on,  however,  to  define  the  original 
jurisdiction  of  the  circuit  courts,  and  in  so  doing  limits  it 
to  suits  at  law  or  in  equity,  and  to  certain  classes  of  cases, 
and  makes  it  concurrent  with  that  of  the  courts  of  bank- 
ruptcy. The  phraseology  of  the  statute  is  so  peculiar, 
that,  if  such  suits  must  not  be  either  at  law  or  in  equity 

'  Goodall  V.  Tuttle,  8  R.  R.  193  ;  s.  c.  3  Bias,  319. 

"  Smith  V.  Mason,  6  B.  R.  1 ;  s.  c.  14  Wall.  419 ;  s.  c.  5  L.  T.  B.  7; 
Marshall  v.  Knox,  8  B.  R.  97;  s.  c.  16  Wall.  551. 

'  Smith  V.  Mason,  6  B.  R.  1 ;  s.  c.  14  Wall.  419;  s.  c.  5  L.  T.  B.  7;  in  re 
Kerosene  Oil  Co.  3  B.  R.  125;  s.  c.  6  Blatch.  531 ;  in  re  Bonesteel,  3  B.  R. 
517;  8.  c.  7  Blatch.  175  ;  in  re  Masterson,  4  B.  R.  553 ;  Knight  v.  Cheney,  5 
B.  R.  305  ;  s.  c.  3  L.  T.  B.  305 ;  Barstow  v.  Peckham,  5  B.  R.  73 ;  Rogers  v. 
Winsor,  6  B.  E.  346;  in  re  H.  S.  Evans,  Lowell,  535;  contra,  in  re  Norris,  4 
B.  R.  35  ;  s.  0.  1  Abb.  C.  C.  514 ;  s.  c.  1  L.  T.  B.  237. 

'  In  re  John  Alexander,  8  B.  R.  29 ;  s.  c.  Chase,  395 ;  s.  c.  3  L.  T.  B.  81. 
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in  the  courts  of  bankruptcy,  there  will  not  be  any  concur- 
rent jurisdiction  in  the  circuit  courts.  The  form  of  the 
procedure  is  made  as  essential  to  the  jurisdiction  as  the 
subject-matter  of  the  suits.  The  effect  of  the  clause,  there- 
fore, is  to  limit  the  manner  of  proceeding  in  certain  classes 
of  cases  in  the  coiirts  of  bankruptcy.  Tlie  objection  to  the 
form  of  the  proceedings  may  be  taken  even  at  the  hear- 
ing,^ or  in  the  supervisory  court.^  Where  a  party  has 
made  a  mistake  in  selecting  his  form  of  proceeding,  the 
petition  may  be  dismissed,  with  leave  to  pursue  the  ap- 
propriate remedy.^  The  petition  may  also  be  converted 
into  a  bill  in  equity,  but  the  only  advantage  to  be  gained 
by  so  doing,  is  the  saving  of  the  service  of  a  new  sub- 
poena, as  the  answers  filed  and  the  testimony  taken,  if 
any,  can  not  be  used  except  by  consent  in  the  prosecution 
of  the  suit  in  its  amended  form.*  The  assignee,  who  is  an 
oflScer  of  the  court  of  bankruptcy,  may  be  proceeded 
against  by  a  summary  petition  in  respect  to  any  funds  in 
his  hands,  if  the  opposing  party  chooses  to  proceed  in  that 
way,  though  the  assignee  himself  has  no  right  to  take 
similar  action  against  others.* 

The  power  of  the  courts  of  bankruptcy  is,  in  its  nature, 
an  equity  -power,  and  may  be  exercised  by  proceedings  in 
the  nature  of  equity  proceedings.  A  party  seeking  an 
affirmative  relief  must  proceed  in  person  in  the  first  in- 
stance and  not  by  an  attorney.  He  must  seek  his  redress 
by  a  petition  and  not  by  a  motion.  It  is  not  necessary  or 
proper  that  resort  should  be  had  to  the  formal  and  plen- 
ary proceedings  common  to  suits  in  equity  in  the  circuit 
court.  A  petition  stating  the  facts  relied  on  for  relief,  and 
praying  for  the  order,  relief,  or  proceeding  sought  for,  is 

'  In  re  Ballon,  3  B.  R.  717 ;  s.  c.  4  Ben.  135. 
'  In  re  Bonesteel,  3  B.  E.  517;  s.  c.  7  Blatch.  175. 

'  Iq  re  Bonesteel,  3  B.  R.  517;  s.  c.  7  Blatch.  175;  in  re  Ballou,  3  B.  R. 
717;  s.  c  4  Ben.  135. 

'  Barstow  v.  Peckham,  5  B.  R.  73. 

'  In  re  H.  S.  Evans,  Lowell,  525 ;  Ferguson  v.  Peckham,  6  B.  R.  569. 
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sufficient.  It  must  also  be  signed  and  verified  by  the 
petitioner.^  As  soon  as  the  petition  is  filed,  an  order  to 
show  cause  is  passed,  appointing  a  day  for  the  hearing, 
and  directing  that  a  copy  of  the  order  or  a  copy  of  the 
petition  and  order  be  served  upon  the  adverse  party.  The 
defendant  appears  and  makes  his  defense  by  demurrer, 
exceptions,  or  an  answer,  in  a  manner  analogous  to  the 
ordinary  course  of  equity  practice.  The  judge  may  order 
the  issue  to  be  tried  by  a  jury  whenever  he  thinks  such, 
course  will  best  subserve  the  interests  of  justice.^  The 
evidence  may  be  taken  before  the  court  viva  voce  or  in 
writing,  or  before  a  register,  or  commissioner  of  the  circuit^ 
court,  or  by  affidavit,  or  on  commission ;.  and  the  court 
may  direct  a  reference  to  a  register  to  take  and  certify  it, 
and  may  compel  the  attendance  of  witnesses,  the  produc- 
tion of  books  and  papers,  and  the  giving  of  testimony,  in 
the  same  manner  as  in  suits  in  equity  in  the  circuit  courts 
(  §5603).*  _ 

The  jurisdiction  of  the  courts  of  bankruptcy  over  suits 
at  law,  in  mattei-s  relating  to  bankruptcy,  in  all  cases 
where  such  actions  constitute  the  appropriate  form  of  the 
remedy  is  unquestionable.*  Such  suits  may  be  instituted 
in  those  courts  in  all  cases  where  they  have  jurisdiction 
over  the  parties  and  the  subject-matter.  Their  jurisdiction 
over  the  parties  is  not  made  dependent  upon  either  resi- 
dence or  citizenship.^  The  service  of  the  appropriate 
process,  or  a  waiver  of  such  service  by  a  voluntary  ap- 
pearance is  the  only  requirement.  Their  jurisdiction  over 
the  subject-matter  only  attaches  when  the  cause  of  action 
arises  from  a  proceeding  in  bankruptcy. 

In  proceedings  at  law,  instituted  in  the  Federal  courts, 


"  Wilson  V.  Stoddard,  4  B.  R.  354. 

'Billv.Beckwith,3B.R.241.      '       '  Bill  v.  Beckwith,  3  B.  R.  241 
Kelly  V.  Smith,  1  Blatch.  390;  Atkinson  v.  Purdy,  Crabbe,  551. 
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for  the  purpose  of  carrying  the  provisions  of  the  statute 
into  effect,  or  for  enforcing  the  lights  or  remedies  given  by 
it,  the  rules  of  the  circuit  court  regulating  the  practice 
and  procedure  in  cases  at  law  must  be  followed  as  nearly 
as  may  be ;  but  the  court,  or  the  judge  thereof,  may,  by 
special  rule,  in  a'ay  case,  vary  the  time  allowed  for  return 
of  process,  for  appearance  and  pleading,  and  for  taking 
testimony  and  publication,  and  may  otherwise  modify  the 
rules  for  the  preparation  of  any  particular  case,  so  as  to 
facilitate  a  speedy  hearing.^  Parties  may  adopt  any  form 
of  action  appropriate  to  their  particular  case.  Assumpsit,^ 
replevin,*  and  trover  *  have  already  been  used. 

The  jurisdiction  of  courts  of  bankruptcy  over  suits  in 
equity  is  equally  as  broad  and  as  extensive  as  over  suits 
at  law,  and  is  limited  by  the  same  conditions  and  regulated 
by  the  same  circumstances.  Suits  in  equity  have  been 
used  to  obtain  an  injunction ;  ®  to  set  aside  a  sale  of  the 
bankrupt's  property  on  the  ground  of  fraud ;  ^  to  review 
and  set  aside  a  sale,  made  after  the  commencement  of  pro- 
ceedings in  bankruptcy,  by  virtue  of  a  deed  of  trust  exe-* 
cuted  to  secure  a  creditor ;  "^  to  recover  property  conveyed 
by  the  bankrupt  in  fraud  of  creditors ;  ^  to  recover  money 
obtained  upon  a  judgment  given  contrary  to  the  bankrupt 
act; '  to  enforce  a  right  of  redemption  in  mortgaged  prop- 
erty ; "  to  remove  a  cloud  on  the  title  of  the  assignee ;  "  to 
recover  the  amount  received  by  a  corporation  as  interest 

'  Rule  XXXII.  '  Street  v.  Dawson,  4  B.  R.  207. 

=  Haughey  v.  Albin,  2  B.  R.  309;  s.  c.  3  Bond,  344  ;  s.  c.  3  L.  T.  B.  47. 

'  Babbit  t.  Walbrun  &  Co.  4  B.  R.  121 ;  s.  o.  1  Dillon,  19. 

'  Pennington  v.  Sale  &  Phelan,  1  B.  R.  573. 

"  March  v.  Heaton,  3  B.  R.  180  ;  s.  c.  Lowell,  378. 

'  Davis,  Aasig.  of  Bittel  et  al.  3  B.  R.  393 ;  Davis  v.  Anderson,  6  B.  R.  145. 

»  Bradshaw  v.  Klein,  1  B.  R.  543;  a.  c.  3  Biss.  30;  s.  o.  1  L.  T.  B.  72  ; 
Pratt  V.  Curtis,  6  B.  R.  139. 

•  Wilson  v.  Brinkman,  3  B.  R.  468  ;  Vogle  v.  Lathrop,  4  B.  R.  489 ;  s.  c. 
4  Brews.  353;  Zahin  v.  Fry,  9  B.  R.  546;  Trader's  Nat.  Bank  v.  Campbell,  3 
B.  R.  498;  s.  c.  6  B.  R.  353  ;  s.  c.  3  Biss.  423;  s.  c.  14  Wall.  87. 

"Foster  v.  Ames,  3  B.  R.  455  ;  s.  c.  Lowell,  313. 

"  Beers  V.  Place,  4  B.  R.  459;  s.  c.  36  Conn.  579;  s.  c.  1  L.  T.  B.  382. 
15 
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above  what  its  charter  allowed;^  to  recover  the  money 
paid  secretly  to  a  creditor  in  fraud  of  a  composition  agree- 
ment ;  ^  to  recover  the  value  of  property  transferred  by 
one  partner  in  fraud  of  the  partnership,^  and  to  set  aside  a 
mortgage  on  the  property  of  the  bankrupt,  made  by  him 
with  intent  to  prefer  a  creditor.*  In  proceedings  in  equity 
instituted  for  the  purpose  of  carrying  into  effect  the  pro- 
visions .of  the  statute,  or  for  enforcing  the  rights  and  rem- 
edies given  by  it,  the  rules  of  equity  practice  established 
by  the  Supreme  Court  of  the  United  States  must  be  fol- 
lowed as  nearly  as  may  be.^ 

The  question  whether  any  district  court  except  that  in 
which  the  proceedings  are  pending  may  exercise  any  of 
the  powers  conferred  upon  courts  of  bankruptcy,  has  been 
extensively  agita^ted,  but  the  weight  of  authority  at  pres. 
ent  is  in  favor  of  such  jurisdiction.  The  statute  does  not 
contain  any  words  which  justify  the^  conclusion  that  the 
jurisdiction  conferred  by  it  is  limited  to  the  district  court 
for  the  district  in  which  the  proceedings  are  pending.  On 
•the  contrary,  its  whole  tenor  shows  that  Congress  intended 
to  provide  for  the  complete  administration  of  the  system 
in  the  Federal  courts  and  through  the  Federal  officers. 
The  district  courts  are  accordingly  auxiliary  to  each  other 
to  perfect  and  accomplish  the  objects  of  the  statute.  An 
assignee  elected  in  one  district  may  therefore  institute 
proceedings  in  the  district  court  of  another  district  to  re- 
cover money  paid  by  the  bankrupt  to  a  preferred  creditor 
contrary  to  the  provisions  of  the  statute.® 

'  Tiffany  v.  Boatman's  Savings  Inst.  4  B.  R.  601 ;  s.  c,  9  B.  R.  345 ;  B.  c.  1 
Dillon,  14;  s.  c.  18  Wall.  376. 

'  Beanv.  Brookmire,  1  Dillon,  151.  '  Taylor  v.  Rasch,  5  B.  R.  399. 

'  Soammon  v.  Cole,  3  B.  R.  393;  s.  o.  5  B.  R.  357;  s.  c.  3  L.  T.  B.  103; 
McLean  v.  Lafayette  Bank,  3  McLean,  415. 

-  Rule  XXXII. 

"  Shearman  v.  Bingham,  5  B.  R.  34;  s.  c.  7  B.  R.  490;  Goodall  v.  Tuttle, 
7  B.  R.  193;  s.  c.  3  Biss.  319;  in  re  James  Martin,  5  Law  Rep.  158;  Moore 
V.  Jones,  33  Vt.  739;  Lathrop  v.  Drake,  13  B.  R.  473;  s  c.  91  U.  S.  516; 
contra,  Jobbins  v.  Montague,  6  B.  R.  509 ;  in  re  H.  Richardson,  2  B.  R.  302 ; 
s.  0.  3  Ben.  517 ;  s.  q.  3  L.  T.  B.  30 ;  Markson  v.  H6aney,  4  B.  R.  510 ;  s.  c.  1 
Dillon,  497. 
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The  circuit  courts  have  concurrent  jurisdiction  with 
the  district  courts  of  any  district  of  all  suits  at  law  or  in 
equity  which  may  be  brought  by  the  assignee  in  bank- 
ruptcy against  any  person  claiming  an  adverse  interest,  or 
owing  any  debt  to  such  bankrupt,  or  by  such  person, 
against  such  assignee,  touching  any  property  or  rights  of 
property  of  the  bankrupt  transferable  to  or  vested  in  such 
assignee  (§  4979).^  This  concurrent  jurisdiction  is  con- 
fined to  cases  in  which  there  is  a  disputed  title  or  claim  to 
property — to  suits  to  which  some  title  or  claim  to  the 
property  or  assets,  adverse  to  that  of  the  assignee,  is  set 
up,*  and  to  suits  brought  by  the  assignee  to  collect  debts 
due  to  the  bankrupt's  estate.* 

No  suit  at  law  or  in  equity  is  in  any  case  maintainable 
by  or  against  the  assignee,  or  by  or  against  any  person 
claiming  an  adverse  interest,  touching  the  property  and 
rights  of  property  of  the  bankrupt,  in  any  court  whatso- 
ever, unless  the  same  is  brought  within  two  years  of  the 
time  the  cause  of  action  accrued,  for  or  against  such  as- 
signee. No  right  of  action  barred  at  the  time  such  as- 
signee is  appointed,  is  revived  by  such  appointment 
(§  5057).  No  person  is  entitled  to  maintain  an  action 
against  an  assignee  in  bankruptcy,  for  anything  done  by 
him  as  such  assignee,  without  previously  giving  him  twenty 
days'  notice  of  such  action,  specifying  the  cause  thereof, 
to  the  end  that  such  assignee  may  have  an  opportunity 
of  tendering  amends, -should  he  see  fit  to  do  so  (§  5056). 

The  power  of  the  courts  of  bankruptcy  to  enjoin  per- 
sons who  are  parties  to  suits  pending  in  other  courts  has 
been  much  discussed,  and  sometimes  denied  ;  *  but  is  gen- 

'  Act  of  June  22, 1874,  §  3 ;  Lathrop  v.  Drake,  13  B.  R.  473  ;  s.  c.  91  U.  S.  516. 

'  Morgan  v.  Thomhill,  5  B.  R.  1;  s.  c.  11  Wall.  65  ;  Smith  v.  Mason,  6 
B.  R.  1 ;  s.  c.  14  Wall.  419;  s  o.  5  L.  T.  B.  7. 

'  Woods  V.  Forsyth,  2  W.  J.  348;  s.  c.  16  Pitts.  L.  J.  334;  in  re  John 
Alexander,  3  B.  R.  39  ;  s.  c.  Chase,  295;  s.  c.  2  L.  T.  B.  81 ;  Bachraan  v. 
Packard,  7  B.  R.  353;  s.  c.  2  Saw.  364  ;.Pritchard  v.  Chandler,  3  Curt.  488  ; 
Mitchell  V.  Manuf.  Co.  2  Story,  648 ;  McLean  v.  Lafayette  Bank,  3  McLean,  186. 

*  In  re  Campbell,  1  B.  R.  165 ;  s.  C.  1  Abb.  C.  0.  185 ;  s.  c.  6  Phila.  445  ; 
s.  c.  1  L.  T.  B.  30. 
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erally  exercised  not  only  to  preserve  property  surrendered 
to  their  custody  from  encroacliments  by  other  courts,^  and 
to  prevent  unlawful  preferences,^  but  also  to  prevent  prop- 
erty from  being  sacrificed  by  a  sale  under  an  execution 
.issued  upon  a  valid  judgment,^  or  under  a  mortgage." 
There  is  a  special  provision  for  an  injunction  in  cases  of 
involuntary  bankruptcy  (§  5024),  but  the  power  to  issue 
it  in  all  cases  seems  to  be  incident  to  the  general  juris- 
diction of  those  courts.  When  Congress  delegated  to  them 
the  equitable  jurisdiction  in  bankruptcy  over  the  prop- 
erty of  the  debtor,  it  by  necessary  implication  also  dele- 
gated at  the  same  time  the  power  to  administer  such 
remedies  known  to  the  law  as  are  absolutely  indispensable 
to  the  complete  exercise  of  the  jurisdiction  expressly  coa- 
ferred.  This  jurisdiction  extends  to  all  the  parties  to  the 
proceedings,  all  the  assets,  and  all  the  liens  thereon.  One 
power  directly  given  is  the  power  to  collect  all  the  assets. 
Closely  connected  with  this  is  the  power  to  ascertain  and 
liquidate  the  liens  which  may  be  claimed  to  exist  upon 
those  assets.     The  means  by  which  these  results  are  to  be 

'  In  re  Kerosene  Oil  Co.  3  B.  E.  538 ;  s.  c.  2  L.  T.  B.  79 ;  s.  c.  3  B.  E.  135 ; 
s.  c.  6  Blatch.  531 ;  s.  c.  3  Ben.  35  ;  Markson  v.  Heaney,  4  B.  E.  510 ;  b.  c.  1 
Dillon,  497 ;  Pennington  v.  Lowenstein,  1  B.  E.  570  ;  Pennington  v.  Sale  & 
Phelan,  1  B.  R.  573;  Jones  v.  Leach,  1  B.  R.  595;  in  re  Bowie,  1  B.  E.  628; 
s.  c.  1  L.  T.  B.  97 ;  Hyde  t.  Bancroft,  8  B.  E.  34  :  s.  c.  6  Ben.  393 ;  in  re 
Isaac  Ulrich,  8  B.  R.  15  ;  s.  c.  6  Ben.  483 ;  in  re  "Wallace,  3  B.  E.  134  ;  s.  c,  1 
Deady,  433;  in  re  William  Christy,  3  How.  292. 

'  Irving  V.  Hughes,  3  B.  E.  63 ;  s.  c.  6  Phila.  451 ;  Samson  v.  Clarke,  6  B. 
E.  4  03;  s.  c.  9  Blatch.  373;  in  re  E.  Mallory,  6  B.  E.  33  ;  s.  c.  1  Saw.  88; 
s.  c.  2  L.  T.  B,  247;  in  re  Wm.  H.  Shuey,  9  B.  E.  526;  Traders'  Nat.  Bank  v. 
Campbell,  3  B.  E.  498 ;  s.  c.  6  B.  R.  353  ;  s.  c.  3  Biss.  433 ;  s.  c.  14  "Wall.  87  ; 
Sutherland  v.  Lake  Superior  Canal  Co.  9  B.  R.  398 ;  Zahm  v.  Pry,  9  B.  R. 
546 ;  contra,  in  re  Burns,  1  B.  R.  174 ;  s.  c.  6  Phila.  448 ;  Townsend  v.  Leon- 
ard, 3  Dillon,  370. 

=  In  re  Price  Fuller,  4  B.  R.  115 ;  s.  c.  1  Saw.  243  ;  in  re  Lady  Bryan  Min- 
ing Co.  6  B.  R.  253;  in  re  ISchnepf,  1  B.  R.  190;  s.  c.  2  Ben.  72;  Goddard  v. 
Weaver,  6  B.  R.  440;  3.  c.  1  "Woods,  357;  in  re  Donaldson,  1  B.  R.  181;  s.  c. 
1  L.  T.  B.  5;  s.  c.  6  Phila.  143;  in  re  Wilbur,  3  B.  R.  276;  s.  c.  1  Ben.  537; 
s.  c.  2  L.  T.  B.  171 ;  in  re  R.  Atkinson,  7  B.  R.  143 ;  s.  c.  5  L.  T.  B.  320 ;  in 
re  E.  Mallory,  6  B.  R.  23  ;  s.  c.  1  Saw.  88 ;  s.  c.  3  L.  T.  B.  247 ;  in  re  Lady 
Bryan  Mining  Co.  6  B.  R.  353;  in  re  Geo.  W.  Dillard,  9  B.  R.  8;  s.  c.  6  L.  T. 
B.490;  in  re  Bernstein,  1  B.  E.  199;  s.  c.  2  Ben.  44;  contra,  in  re  Campbell, 
1  B.  E.  le.") ;  s.  c.  1  Abb.  C.  C.  185  ;  s.  c.  6  Phila.  445;  s.  c.  1  L.  T.  B.  30. 

*In  re  Irwin  Davis,  4  B.  R.  716;  s.  c.  8  B.  R.  167;  s.  c.  1  Saw.  260;  God- 
dard V.  "Weaver,  6  B.  R.  440;  s,  c.  1  Woods,  257. 
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reached  are  not  enumerated,  but  power  to  accomplish 
these  results  is  given,  and  the  right  to  employ  the  proper 
legal  process  for  effecting  these  results  follows  by  neces- 
sary implication.  The  aim  and  policy  of  the  statute  can 
not  be  effectually  carried  out  in  any  other  way.^    ' 

Before  the  appointment  of  an  assignee,  proceedings 
for  an  injunction  to  protect  the  property  of  the  bank- 
rupt may  be  instituted  by  the  bankrupt,  or  the  petition- 
ing creditor.**  But  as  soon  as  the  assignee  is  appointed  he 
should  be  made  a  party  to  the  proceedings  by  a  supple- 
mental bill.^  After  an  assignee  has  been  appointed,  he  is 
the  only  person  who  can  institute  such  proceedings  on 
behalf  of  the  estate.  The  allegations  of  the  bill  should 
be  positive,  and  affidavits  may  be  filed  to  sustain  them.* 
The  officer  of  another  court  may  be,  and  usually  is,  made 
a  party  to  the  proceedings  whenever  it  is  desirable  to  stay 
any  action  on  his  part.^  The  court  may,  in  its  discretion, 
require  notice  to  be  given  to  the  adverse  party  before  grant- 
ing an  injunction.®  It  may,  also,  in  its  discretion,  before 
granting  an  injunction  against  a  judgment  creditor  who 
has  a  valid  lien,  require  the  general  creditors  to  indemnify 
the  judgment  creditor.'^  "Whenever  the  proceedings  sought 
to  be  enjoined  are  prosecuted  for  the  purpose  of  enforcing 
a  valid  lien,  and  were  instituted  before  the  commencement 
of  proceedings  in  bankruptcy,  the  courts,  in  granting  or 
refusing  an  injunction,  are  governed  by  the  same  principles 
that  regulate  their  action  in  the  liquidation  of  liens,  and 
will  only  interfere  when  such  interference  will  benefit  the 

'  In  re  E.  Mallory,  6  B.  R.  32;  s.  c.  1  Saw.  88;  s.  c.  3  L.  T.  B.  347;  Sam- 
son V.  Clarke,  6  B.  R.  403 ;  s.  c.  9  Blatoh.  373. 

'  Irving  V.  Hughes,  3  B.  R.  63";  b.  c.  6  Phila.  451  ;  in  re  Bowie,  1  B.  R. 
638 ;  s.  c.  1  L.  T.  B.  97.  • 

'  Irving  V.  Hughes,  3  B.  R.  63 ;  s.  c.  6  Phila.  451. 

'  In  re  Blosa,  4  B.  R.  147;  s.  c.  3  L.  T.  B.  126. 

'  In  re  Bernstein,  1  B.  R.  199;  s.  c.  3  Ben.  44  ;  in  re  E.  Mallory,  6  B.  R. 
23;  s.  c.  1  Saw.  88;  s.  c.  3  L.  T.  B.  347. 

"  Irving  V.  Hughes,  3  B.  R.  63  ;  s.  c.  6  Phila.  451  ;  in  re  Wallacfe,  3  B.  R. 
134  ;  s.  c.  1  Deady,  433. 

'  In  re  Donaldson,  1  B.  R.  181 ;  s.  c.  6  Phila.  143;  a.  c.  1  L.  T.  B.  5. 
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creditors  generally.^  Neither  proceedings  to  punish  a 
party  for  contempt,^  nor  proceedings  against  the  marshal 
for  taking  possession  of  property  which  did  not  belong  to 
the  debtor,  under  a  warrant  in  involuntary  bankruptcy,' 
will  be  enjoined. 

Where  an  injunction  is  obtained  upon  a  summary  peti- 
tion it  may  be  dissolved  on  motion  without  resorting  to 
the  formality  of  a  demurrer.*  Upon  the  hearing  of  the 
motion,  affidavits  and  counter  affidavits  may  be  read,  so 
that  the  court  may  be  possessed  of  all  the  facts  bearing 
upon  the  question,  and  thereby  enabled  to  protect  the  in- 
terests of  all  parties  concerned.'  If  it  does  not  appear 
that -the  proceedings  under  an  execution  will  affect  the 
interests  of  any  party  entitled  to  the  protection  of  the 
courts  of  bankruptcy  under  the  bankrupt  law,  the  injunc- 
tion will  be  dissolved.  When  the  bankrupt  claims  that 
the  property  held  under  an  execution  belongs  to  his  wife, 
and  the  assignee  does  not  assert  any  claim  thereto,  the  in- 
junction will  not  be  continued."  When  the  assignee,  after 
his  appointment,  does  not  take  possession  of  property  lev- 
ied on  by  virtue  of  an  execution  issued  upon  a  valid  judg- 
ment, nor  make  application  for  leave  to  discharge  the  levy 
by  paying  the  judgment,  and  there  is  no  evidence  that 
any  advantage  will  be  gained  by  continuing  the  injunc- 
tion, it  will  be  dissolved.' 

If  the  weight  of  evidence  is  rather  with  the  defendant, 
and  there  is  no  suggestion  that  he  is  not  abundantly  re- 
sponsible pecuniarily,  or  that  the  assets  are  in  peril,  the 
injunction  will  be  dissolved.^     An  execution  creditor,  who 


'  In  re  Bowie,  1  B.  R.  638;  s.   c.  1  L.  T.  B.  97;  in  re  Price  FuUer,  4  B. 
E.  115  ;  s.  c.  1  Saw.  248. 

Mn  re  M.  W.  Hill,  3  B.  R.  140.  =  In  re  Marks,  2  B.  R.  575. 

*  In  re  Wallace,  2  B.  R.  134;  s.  c.  1  Deady,  433. 
"  In  re  Bloss,  4  B.  R.  147;  s.  c.  3  L.  T.  B.  126. 

"  In  re  Olcott,  2  Ben.  443. 

'  In  re.  Wilbur,  3  B.  R.  376;  s.  c.  1  Ben.  537;  s.  c.  3  L.  T.  B.  171. 

•  Collins  V.  Bell,  3  B.  R,  587. 
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has  been  delayed  by  an  injunction,  is  entitled  to  a  prompt 
adjudication  of  the  validity  of  his  judgment  as  soon  as  an 
assignee  is  appointed.  This  question,  however,  can  not 
be  determined  on  ex  parte  affidavits.^  When  the  affidavits, 
at  the  hearing  of  the  motion,  disclose  a  valid  ground  for 
an  injunction  which  is  not  covered  by  the  petition,  the  in- 
junction will  be  continued,  with  leave  to  amend  the  peti. 
tion  so  as  to  cover  that  ground;  for  nothing  can  be  gained 
by  dissolving  the  injunction  and  then  reissuing  it  upon 
the  same  state  of  facts.^  An  injunction  may  also  be  ob- 
tained by  a  bill  in  equity,  in  either  the  district  or  circuit 
court,  in  cases  over  which  they  have  jurisdiction.^ 

The  jurisdiction  of  tht^  State,  courts  over  suits  brought 
by  the  assignee  is  at  present  exciting  considerable  atten- 
tion. It  is  necessary  before  deciding  this  question  to  de- 
termine how  far  the  jurisdiction  of  the  district  courts  is 
exclusive.  They  are  constituted  courts  of  bankruptcy 
(§  563)  and  vested  with  original  jurisdiction  over  such 
proceedings.  That  jurisdiction  over  the  proceedings  in 
bankruptcy  strictly  so  called  is  exclusive  both  by  statute 
(§  711)  and  by  the  piinciples  of  judicial  comity.*  In  ad- 
dition to  this  jurisdiction,*  certain  other  powers  are  also 
confeiTed  upon  the  district  court  (§  4972),  among  which 
is  the  power  to  collect  the  assets,  and  there  is  nothing  in 
the  statute  to  show  that  this  jurisdiction  was  designed  to 
be  exclusive.*  It  seems  accordingly,  to  be  generally  con- 
ceded that  the  State  courts  have  jurisdiction  over  actions 
which  arise  under  the  common  law  or  by  virtue  of  some 
State  statute,  without  reference  to  the  district  where  the 

'  In  re  Safer  &  Bros. ;  in  re  Beck,  1  B.  R.  586 ;  s.  c.  6  Phila.  474. 

=  In  re  Bloss,  4  B.  R.  147;  s.  c.  3  L.  T.  B.  126. 

'  Irving  V.  Hughes,  3  B.  R.  63;  s.  c.  6  Phila.  451;  Foster  v.  Ames,  3  B.  R. 
455;  s.  0.  Lowell,  313. 

'  Cook  V.  Whipple,  9  B.  R.  155;  s.  c.  55  N.  T.  150;  Goodall  v.  Tuttle,  7 
B.  jR.  193 ;  s.  c.  8  Biss.  319. 

"  Cook  V.  Whipple,  9  B.  R.  155 ;  s.  o.  55  N.  Y.  150  ;  in  re  L.  Glaser,  1  B. 
R.  336;  s.  c.  3  Ben.  180;  s.  c.  1  L.  T.  B.  57. 

°  Payson  V.  Dietz,  8  B.  R.  193;  s.  c.  3  Dillon,  504. 
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proceedings  are  pending.^  Thus  they  may  entertain  suits 
to  collect  delbts  due  to  the  bankrupt,'^  or  to  set  aside  a  fraud- 
ulent conveyance,^  or  to  recover  property  which  belonged 
to  the  bankrupt  at  the  time  when  the  proceedings  in  bank- 
ruptcy were  commenced.*  The  only  doubt  is  in  regard  to  the 
right  of  the  assignee  to  bring  an  action  in  a  State  court  to 
recover  property  conveyed  by  the  bankrupt  with  the  intent 
to  prefer  a  creditor,  or  to  defeat  or  delay  the  operation  of  the 
bankrupt  law.  The  State  courts  have  jurisdiction  of  ques- 
tions arising  between  persons  within  their  jurisdiction, 
whether  they  arise  under  the  laws  of  any  other  State  or  any 
foreign  nation.  If  they  arise  under  the  laws  of  the  United 
States,  they  have  the  same  jurisdiction  unless  deprived  of 
it  by  some  competent  authority.  The  fact  that  the  Federal 
courts  may  have  jurisdiction  of  the  same  question,  does 
not  deprive  the  State  courts  of  jurisdiction.  The  Federal 
and  State  courts  may  and  do  have  concurrent  jurisdiction 
of  the  same  questions.  When,  however,  the  right  of 
action  is  created  by  an  act  of  Congress,  Congress  may 
prescribe  the  manner  and  the  tiibunal  in  which  alone 
that  right  may  be  enforced.  Congress  may  confer  exclusive 
jurisdiction  in  these  cases  upon  the  Federal  courts,  but 
when  it  does  not  prescribe  the  tribunal  in  which  alone 
they  are  to  be  prosecuted,  the  Federal  and  State  courts  have 
concurrent  jurisdiction  over  them.  The  mere  fact  that 
Congress  confers  jurisdiction  upon  the  Federal  courts  is 
no  evidence  that  Congress  intended  to  clothe  them  with 
exclusive  jurisdiction,  because  they  have  no  jurisdiction 


'  Stevens  v.  Savings  Bank,  101  Mass.  109  ;  Peiper  v.  Harmcr.  5  B.  B.  352; 
s,  c.  8  Phila.  100  ;  s.  c.  4  L.  T.  B.  (C.  R.)  16G  ;  in  re  Central  Bank,  6  B.  B. 
307  ;  Boone  v.  Hall,  7  Busli,  66  ;  State  v.  Trustees,  5  B.  E.  466  ;  Cogdell  v. 
Exum,  10  B.  R.  827  ;  s.  c.  69  N.  C.  464  ;  Hoover  v.  Robinson,  3  Neb.  437 ; 
Ward  V.  Jenkins,  ol  Mass.  583;  Hastings  v.  Fowler,  2  Ind.  216;  Russell  v. 
Owen,  15  B.  R  323 ;  s.  c.  61  Mo.  185 ;  contra,  Frost  v.  Hotchkiss,  14  B.  B.443; 
s.  c  1  Abb.  N.  C.  27. 

'  Sheai-man  v.  Bingbam,  5  B.  E.  34:  s.  c.  7  B.  B.  490. 

'  Boone  v.  Hall,  7  Bush,  66. 

*  Stevens  v.  Mechanics'  Savings  Bank,  101  Mass.  109. 
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except  such  as  is  conferred  by  Congress.^  The  only- 
ground,  therefore,  upon  which  the  jurisdiction  can  be  de- 
nied, is  that  the  statute  prescribes  a  penalty,  and  the 
State  courts  never  enforce  a  penalty  prescribed  by  an  act 
of  Congress.  The  bankrupt  law,  however,  is  established 
upon  the  theory  of  the  equal  rights  of  all  the  creditors. 
Equality  is  equity.  Preferences,  even  at  common  law, 
were  merely  permitted,  not  favored,  and  were  always  re- 
garded as  in  violation  of  the  dictates  of  abstract  justice. 
The  property  of  an  insolvent  debtor  has  necessarily  been 
purchased  with  the  funds  of  his  creditors.  At  law  he  is  the 
owner,  but  equitably  it  belongs  to  his  creditors.  As  their 
funds  contributed  to  its  purchase,  they  are  entitled  to 
share  in  it  proportionately.  A  law  which  merely  enforces 
the  principles  of  abstract  justice  can  hardly  be  considered 
as  imposing  a  penalty.**  It  ought  rather  to  be  considered 
as  highly  remedial,  and  should  be  liberally  construed. 
Moreover  in  this  aspect  of  the  case  the  question  is  not 
simply  whether  the  assignee  may  institute  a  suit  in  the 
State  courts,  but  whether  the  State  courts  will  recognize 
the  provisions  of  the  bankrupt  law  as  paramount.  The 
assignee  may  be  defendant  as  well  as  plaintiff,  and  a 
penalty  can  not  be  enforced  in  favor  of  a  defendant  any 
more  than  in  favor  of  a  plaintiff.  If  the  doctrine  is  true, 
the  Federal  courts  will  have  to  interfere  with  the  State 
courts  far  more  frequently  than  heretofore.  These  prin- 
ciples appear  to  have  been  recognized  by  Congress  as  cor- 
rect, for  the  statute  now  provides  that  the  court  having 
charge  of  the  estate  of  any  bankrupt  may  direct  that  any 

'  Cook  V.  Whipple,  9  B.  R.  155;  s.  c.  55  N.  Y.  150;  Gilbert  v.  Priest,  8 
B.  E.  139 ;  s.  c.  63  Barb.  369;  s.  c.  63  Barb.  444  ;  s.  c.  14  Abb.  Pr.  (N.  S.) 
165;  Gilbert  v.  Crawford,  46  How.  Pr.  322;  Jordan  v.  Downey,  13  E.  R.  427; 
s.  c.  40  Md.  401 ;  Lewis  v.  Sloan,  68  N.  0.  557 ;  Dambmann  v.  White,  48  Cal. 
439;  s.  c.  12  B.  R.  438;  Rison  v.  Powell,  28  Ark.  437;  Otis  v.  Hadlev,  113 
Mass.  100;  Eyster  v.  GaflE,  13  B.  R.  546;  8.  c.  91  U.  S.  521;  s.  c.  2  Col,  38; 
Kemmerer  v.  Tool,  12  B.  R.  334;  s.  c.  78  Penn.  147;  contra,  Voorhees  v. 
Prisbie,  8  B.  R.  153;  s.  c.  25  Mich.  476;  s.  c.  6  L.  T.  B.  85;  Brigham  t. 
Claflin,  7  B.  E.  412;  s.  c.  31  Wis.  607  ;  Fenlon  y.  Lonergan,  29  Penn.  471. 

■'  Cook  V.  Whipple,  9  B.  R.  155  ;  s.  c.  55  N.  Y.  150. 
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of  the  legal  assets  or  debts  of  the  bankrupt,  as  contradi 
tinguished  from  equitable  demands,  shall,  when  such  del 
does  not  exceed  five  hundred  dollars,  be  collected  in  th 
courts  of  the  State  where  such  bankrupt  resides,  havin 
jurisdiction  of  claims  of  such  nature  and  amount.^  I 
construing  this  statute,  however,  it  must  be  borne  in  min^ 
that  Congress  has  no  right  to  require  that  the  State  court 
shall  entertain  suits  for  the  purpose  of  carrying  out  th 
provisions  of  the  bankrupt  law.  The  States  in  providiji; 
their  own  judicial  tribunals  have  a  right  to  limit,  contrc 
and  restrict  their  judicial  functions  and  jurisdictions  ac 
cording  to  their  own  mere  pleasure.^ 

An  assignee  who  is  a  citizen  of  one  State  may  mair 
tain  an  action  in  the  circuit  court  of  another  State  agains 
a  party  who  is  a  citizen  of  that  State  to  enforce  any  righ 
which  may  be  enforced  at  common  law  or  in  equity.* 

'  Act  of  June  33,  1874,  §  3. 

^  Mitchell  V.  Manuf,  Co.  3  Story,  048 ;  Buckingliam  v.  McLean,  3  McLeai 
185;  s.  c.  13  How.  51. 

'  Payson  v.  Dietz,  8  B.  R.  198;  s.  c.  3  Dillon,  504;  Spaulding  v.  M( 
Govern,  10  B.  R.  188;  Post  v.  Rouse,  1  W.  N.  39;  Burbank  t.  Bigelow,  1 
B.  R.  445 ;  s.  c.  93  U.  S.  179. 


CHAPTER  XIII. 

DISTRIBUTIOK   OF   THE    ESTATE. 

At  the  expiration  of  three  months  from  the  date  of  the 
adjudication  of  bankruptcy,  the  assignee  must  file  with  the 
register  a  report  which  must  exhibit  just  and  true  ac- 
counts of  all  receipts  and  payments,  verified  by  his  oath ; 
and  he  must  also  file  at  the  same  time  a  statement  of  the 
whole  estate  of  the  bankrupt  as  then  ascertained  of  the 
property  recovered,  and  of  the  property  outstanding, 
specifying  the  cause  of  its  being  outstanding,  and  also 
what  debts  or  claims  are  yet  undetermined.^ 

If  there  are  assets  on  hand  sufficient  to  justify  the  ex- 
pense, then,  at  the  expiration  of  three  months  from  the 
date  of  the  adjudication  of  bankruptcy  in  any  case,  or  as 
much  earlier  as  the  court  may  direct,  the  court,  upon  re- 
quest of  the  assignee,  must  call  a  general  meeting  of  the 
creditors,  of  which  due  notice  must  be  given  (§  5092). 
The  provisions  of  the  statute  are  imperative,  and  if  the 
assignee  requests  it,  the  second  general  meeting  must  be 
called.^ 

No  meetings  for  distribution  ought  to  be  called  unless 
the  assignee  has  in  his  hands  some  money  out  of  which  a 
dividend  can  be  made.^  When  no  assets  have  come  to 
hand  at  the  times  when  such  meetings  ought  to  be  called, 
the  assignee  should  make  a  return  *  to  that  effect,  and  have 
the  meetings  dispensed  with  by  a  special  order  of  court.** 
It  is  not  essential  that  these  meetings  shall  be  held  at  any 


'  Act  of  22  June,  1874,  §  4.  =  In  re  Louis  H.  Rosey,  6  Ben.  137. 

'  In  re  Son,  1  B.  R.  310;  s.  c.  2  Ben.  153:  in  re  Dean,  1  B.  R.  249 ;  s.  c. 
T.  B.  9. 

*  Form  No.  35.  "  In  re  Alex.  Alexander,  3  B.  R.  (quarto),  20. 
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particular  time,  but  only  that  they  shall  be  held -at  the 
expiration  of  certain  montlis.  The  requirement  of  the 
statute  is,  that  the  court  shall  call  tbe  meetings  at  the 
expiration  of  those  months, -but  they  are  to  be  held  sub- 
sequently. There  is  no  day  on  which  it  can  be  said  that 
it  is  too  late  to  hold  these  meetings,  unless,  possibly,  it 
may  be  said,  that  the  second  meeting  should  be  held  be- 
fore the  end  of  six  months  from  the  time  of  the  filing  of 
the  petition.^ 

Although  it  is  the  duty  of  the  assignee  to  call  the 
meetings  at  the  expiration  of  the  time  mentioned,  and  he 
may  be  required  to  do  so,  and  may  "be  liable  for  his  neglect 
if  any  injury  results  from  it,  yet  nothing  touching  the 
regularity  of  the  proceedings  depends  upon  their  being 
called  or  held  on  the  days  when  those  months  respectively 
expire.  If  they  are  not  held,  any  creditor,  or  the  bank- 
rupt, or  the  assignee,  may  call  upon  the  court  to  require 
them  to  be  held,  though  it  may  have  been  the  fault  of  the 
assignee  that  they  were  not  sooner  called ;  otherwise,  it 
would  be  in  the  power  of  the  assignee  to  take  advantage 
of  his  own  neglect,  and  to  defer  indefinitely  the  accounting 
which  the  law  requires  of  him  at  those  meetings.^ 

The  application  for  the  meeting  should  be  in  the  pre- 
scribed form,^  and  the  order  thereon  must  bear  the  seal  of 
the  court.  The  notice  of  the  meeting  must  be  published 
for  two  successive  days  in  the  newspapers  designated  ia 
the  order,  and  the  notices  to  creditors  are  generally  re- 
quired to  be  sent  at  least  ten  days  before  the  meeting. 
These  notices  must  be  given  by  the  assignee  (§  5094), 
and  must  be  sent  to  all  known  creditors,  whether  they 
have  proved  their  debts  or  not.*  The  bankrupt  should  ' 
be  notified  to  be  present.  The  meeting  is  held  before  the 
register. 


'  In  re  Littleflold,  3  B.  R.  57 ;  s.  c.  Lowell,  331 ;  s.  c.  1  L.  T.  B.  164. 
'  In  re  Littlefleld,  3  B.  R.  57 ;  s.  c.  Lowell,  331  ;  s.  c.  1  L.  T.  B.  164. 
'  Form  No.  38.  *  In  re  William  Mills,  11  B.  R.  117;  s.  c.  7  Ben.  452. 
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Upon  the  day  appointed  for  the  meeting,  the  assignee 
must  make  return,  under  oath,  of  the  publication  and  the 
sending  of  the  required  notices  in  the  prescribed  form/ 
and  produce  the  proper  certificates  of  publication.  The 
assignee  must  then  report,  and  exhibit  to  the  court  and  to 
the  creditors  just  and  true  accounts  ^  of  all  his  receipts 
and  payments  verified  by  his  oath.  And  he  must  also 
produce  and  file  vouchers  for  all  payments  for  which 
vouchers  are  required  by  any  rule  of  the  court.  ,  He  must 
also  submit  the  schedule  of  the  bankrupt's  creditors  and 
property  as  amended,  duly  verified  by  the  bankrupt ;  and 
a  statement  of  the  whole  estate  of  the  bankrupt^  as  then 
ascertained,  specifying  the  cause  of  its  being  outstanding ; 
also  what  debts  or  claims  are  yet  undetermined,  and  stat- 
ing what  sums  remain  in  his  hands. 

At  such  meeting  the  majority  in  value  of  the  creditors 
present  must  determine  whether  any  and  what  part  of  the 
net  proceeds  of  the  estate,  after  deducting  and  retaining  a 
sum  sufficient  to  provide  for  all  undetermined  claims  which, 
by  reason  of  the  distant  residence  of  the  creditor,  or  for 
other  sufficient  reason,  have  not  been  proved,  and  for 
other  expenses  and  contingencies,  shall  be  divided  among 
the  creditors ;  but,  unless  at  least  one-half  in  value  of  the 
creditors  attend  such  meeting,  either  in  person  or  by  at- 
torney, it  is  the  duty  of  the  assignee  so  to  determine 
(§  5092).  On  anv  settlement  of  the  accounts  of  any  as- 
signee, he  must  account  for  all  interest,  benefit,  or  advan- 
tage received,  or  in  any  manner  agreed  to  be  received, 
directly  or  indirectly,  from  the  use,  disposal,  or  proceeds 
of  the  bankrupt's  estate.  And  he,  upon  such  settlement, 
must  make  and  file  in  court  an  affidavit  declaring,  accord- 
ing to  the  truth,  whether  he  has  or  has  not,  as  the  case 
may  be,  received,  or  is  or  is  not,  as  the  case  may  be,  to  re- 
ceive, directly  or  indirectly,  any  interest,  benefit,  or  ad- 

'  Form  No.  29.  '  Forms  Nos.  37,  38. 
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vantage  from  the  use  or  deposit  of  such  funds  ;  and  such 
assignee  may  be  examined  orally  upon  the  same  sub- 
ject.^ 

The  court  for  all  purposes  of  the  auditing,  settlement, 
and  adjustment  of  the  assignee's  account  and  distributing 
the  estate  is  held  before  the  register.*  The  intention  of 
the  statute  is  that  the  disbursements  of  the  assignee  in 
administering  the  estate,  whether  only  incurred  and  not 
yet  paid,  or  whether  incurred  and  paid,  shall  be  submit- 
ted to  the  creditors  at  a  general  meeting,  and  audited  by 
the  register  as  a  part  of  the  business  of  auditing  the  ac- 
counts of  the  assignee.  Consequently,  all  bills  for  clerical, 
professional,  or  other  services  rendered  to  him  should  be 
presented  at  the  meeting.^  The  creditors  must  be  pre- 
pared to  ohject,  if  they  desire,  to  the  account  of  the  as- 
signee, and  all  outstanding  claims  against  him  which  are 
not  disputed  or  objected  to,  must  be  deducted  in  order  to 
ascertain  the  net  sum  to  be  divided.*  The  register  may, 
however,  if  no  objection  is  made,  postpone  the  auditing  of 
the  assignee's  account  until  the  third  meeting.* 

The  whole  fund  in  the  hands  of  the  assignee,  less  such 
sum  as  may  be  retain'ed  for  expenses  and  contingencies, 
should  be  distributed,  unless  good  cause  to  the  contrary 
is  shown,  and  no  fund  need  be  left  to  pay  a  similar  per- 
centage upon  the  claims  which  have  not  been  proved.  A 
sum  must,  however,  be  left  in  his  hands  sufficient  to  pro- 
vide for  undetermined  claims  which  are  in  controversy, 
and  for  claims  which  have  not  been  proved  on  account  of 
the  distance  of  the  creditors,  or  for  any  other  good  cause. 
The  register  in  a  proper  case  may  deduct  and  retain  this 
sum  without  a  vote  of  the  creditors,  for  it  is  the  duty  of 


'  Act  of  22  June,  1874,  §  4. 

■'  In  re  Busliey,  3  B.  R.  685.  =  In  re  Hubbell  &  Ohappel,  9  B.  R.  523. 

'  In  re  Clark  &  Binninger,  6  B.  R.  197;  s.  c.  5  Ben.  389. 
'  In  re  Clark  &  Binninger,  6  B.   R.   204 ;  in  re  Abraham  B.  Clark,  9  B. 
R.  67. 
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the  court,  and  not  of  the  creditors,  to  protect  the  rights  of 
the  absent.^ 

Full  opportunity  for  exception  at  the  public  meeting, 
or  an  adjourned  session  of  such  meeting,  should  be  af- 
forded to  all  parties  interested.  The  exception  must  be 
certified  to  court  with  the  register's  report.  Exceptions 
will  not  be  received  afterward,  unless  upon  special  cause 
shown.  If  no  exceptions  are  taken,  the  acts  of  the  register 
are  in  themselves  acts  of  the  court,  without  any  formal 
judgment  or  confirmation.'^ 

The  report  of  this  meeting  must  be  in  the  prescribed 
form,  and  signed  by  the  creditors  or  the  assignee,  as  the 
case  may  be.* 

In  case  a  dividend  is  ordered,  the  register  must  within 
ten  days  after  such  meeting  prepare  a  list  *  of  creditors 
entitled  to  dividend,  and  calculate  and  set  opposite  to  the 
name  of  each  creditor  who  has  proved  his  claim,  the 
dividend  to  which  he  is  entitled  out  of  the  net  proceeds 
of  the  estate  set  apart  for  dividend,  and  forward  by  mail 
to  every  creditor  a  statement  ®  of  the  dividend  to  which 
he  is  entitled,  and  such  creditor  will  be  paid  by  the  as- 
signee in  such  manner  as  the  court  may  direct  (§  5102). 
The  manner  of  payment  has  been  fixed  by  the  rules.  The 
funds  are  deposited  in  bank,  and  can  only  be  drawn  out 
by  a  check  or  warrant  signed  by  the  assignee  and  counter- 
signed by  the  judge  or  one  of  the  registers  designated  for 
that  purpose.^  This  check  is  called  a  dividend  warrant, 
and  is  delivered  to  the  creditor  or  the  person  authorized' 
to  receive  it  for  him.'' 

Similar  proceedings  must  be  had  at  the  expiration 
of  the  next  three  months,  or  earlier,  if  practicable,  and 
a  third  meeting  of  creditors  must  then  be  called  by  the 

'  In  re  William  Mills,  11  B.  R.  117  ;  s.  c.  7  Ben.  453. 
"  In  re  Bushey,  3  B.  R.  685.  '  Form  No.  30. 

'  Forms  Nos.  33,  33.  "  Form  No.  31.  "  Rule  XXVIII. 

'  Form  No,  31. 
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court,  and  a  final  dividend  then  declared, -unless  any  action 
at  law  or  suit  in  equity  be  pending,  or  unless  some  other 
estate  or  effects  of  the  debtor  afterward  come  to  the  hands 
of  the  assignee,  in  whicb  case  the  assignee  must,  as  soon 
as  may  be,  convert  such  estate  or  effects  into  money,  and 
within  two  months  after  the  same  are  so  converted,  the 
same  must  be  divided  in  the  same  manner  (§  5093.) 

Preparatory  to  the  final  dividend,  the  assignee  must 
submit  his  account  to  the  court,  and  file  the  same,  and 
give  notice  to  the  creditors  of  such  filing,  and  must  also 
give  notice  ^  that  he  will  apply  for  a  settlement  of  his 
account,  and  for  a  discharge  from  all  liability  as  assignee, 
at  a  time  to  be  specified  in  such  notice ;  and  at  such  time 
the  court  must  audit  and  pass  the  accounts  of  the  as- 
signee ;  and  such  assignee  must,  if  required  by  the  court, 
be  examined  as  to  the  truth  of  such  account,  and,  if 
found  correct,  he  must  be  discharged  ^  from  all  liability 
as  assignee  to  any  creditor  of  the  bankrupt.  The  court 
must  thereupon  order  a  dividend  of  the  estate  and  effects, 
or  of  such  parts  thereof  as  it  sees  fit,  among  such  of  the 
creditors  as  have  proved  their  claims,  in  proportion  to  the 
amount  of  their  respective  debts  (§  5096). 

If,  by  accident,  mistake,  or  other  cause,  without  fault 
of  the  assignee,  either  or  both  of  the  second  and  third 
meetings  are  not  held  within  the  times  limited,  the  court 
may,  upon  motion  of  an  interested  party,  order  such'  meet- 
ings with  like  effect  as  to  the  validity  of  the  proceedings 
"as  if  the  meetings  had  been  duly  held  (§  5098). 

Further  dividends  may  be  made  in  like  manner  as 
often  as  occasion  requires.  And  after  the  third  meeting 
of  creditors  no  further  meeting  can  be  called,  unless  or- 
dered by  the  court  (§  5093).  No  dividend  already  de- 
clared will  be  disturbed  by  reason  of  debts  being  subse-. 
quently  proved,  but  the  creditors  proving  such  debts  are 
entitled  to  a  dividend  equal  to  those  already  received  by 

■  Form  No.  36.  '  Form  No.  39. 
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tie  other  creditors  before  any  further  payment  is  made  to 
the  latter  (§  5097).  No  dividend  duly  declared  can  be 
opened  except  for  some  error  apparent  on  the  face  of  the 
papers,  either  for  the  purpose  of  allowing  a  payment  on  a 
claim  which  was  not  duly  proved,  or  for  the  purpose  of 
providing  for  the  payment  of  an  expense  incurred  by  the 
assignee.^ 

All  creditors  whose  debts  are  duly  proved  and  al- 
lowed, are  entitled  to  share  in  the  bankrupt's  property 
and  estate  fro  rata,  without  any  priority  or  preference 
whatever  (§  5091).  The  estate  must  be  divided  accord- 
ing to  the  provisions  of  the  statute,  and  not  according  to 
the  State  laws  relating  to  the  distribution  of  the  assets  Of 
decedents.^  There  is  no  authority  in  the  statute  for  pay- 
ing dividends  to  creditors  who  have  not  proved  their 
claims.*  The  passing  of  the  order  of  dividend  is  the 
period  that  fixes  the  rights  of  creditors  in  respect  to  that 
particular  dividend.  Creditors  who  prove  their  claims 
after  that  time  can  not  participate  in  the  dividend,  al- 
though the  proofs  are  made  previous  to  the  payment  of 
the  money  out  of  the  hands  of  the  assignee.  This  is  the 
only  construction  that  can  give  consistency  to  the  proceed- 
ings, for  if  additional  debts  may  be  brought  into  the  com- 
putation, no  pro  rata  can  ever  be  fixed,  as  it  would  be  sub- 
ject to  incessant  fluctuations.* 

No  debt  proved  by  a  person  liable  as  bail,  surety, 
guarantor,  or  otherwise,  for  the  bankrupt,  can  be  paid  to 
the  person  so  proving  the  same  until  satisfactory  evidence 
is  produced  of  the  payment  of  such  debt  by  such  person 
80  liable,  and  the  share  to  which  such  debt  would  be  en- 
titled may  be  paid  into  court,  or  otherwise  held  for  the 
benefit  of  the  party  entitled  thereto,  as  the  court  may 
direct  (§  5091).     If  the  debt  consists  of  a  judgment  from 

'  In  re  B.  K.  Smith,  15  B.  R.  97. 

'  In  re  Erwin  et  al.  3  B.  R.-580.  '  In  re  A.  W.  Hoyt,  3  B.  E.  55. 

*  In  re  Edmund  H.  Miller,  1  N.  T.  Leg.  Obs.  180. 
'  16 
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which  a  writ  of  error  has  been  taken,  and  a  bond  given  to 
stay  execution,  no  dividend  can  be  paid  until  the  writ  of 
error  is  determined.^ 

In  the  order  for  a  dividend,  the  following  claims,  are 
entitled  to  priority  or  preference,  and  to  be  first  paid  in 
full,  in  the  following  order:  1st.  The  fees,  costs,  and  ex- 
penses of  suits,  and  the  several  proceedings  in  bankruptcy 
under  the  statute,  and  for  the  custody  of  property.     2d. 
All  debts  due  to  the  United  States,  and  all  taxes  and  as- 
sessments under  the  laws  thereof.     3d.  All  debts  due  to 
the  State  in   which  the   proceedings  in  bankruptcy  are 
pending,  and  all  taxes  and  assessments  made  under  the 
laws  of  such  State.     4th.  Wages   due  to  any  operative, 
clerk,  or  house-servant,  to  an  amount  not  exceeding  fifty 
dollars,  for  labor  performed  within  six  months  next  pre- 
ceding the  first  publication  of  the  notice  of  proceedings  in 
bankruptcy.     5th.  All  debts  due  to  any  persons,  who,  by 
the  laws  of  the  United  States,  are  or  may  be  entitled  to  a 
priority  or  preference,  in  like  manner  as  if  the  bankrupt 
law  had  not  been  passed  (§  5101).     The  right  to  priority 
is  not  waived  by  proving  the  debt.^     The  United  States 
is  entitled  to  priority,  although  it  does  not  prove  its  debt, 
no  matter  what  the   form  of  indebtedness   may   be.    It 
'  need  not  exhaust  collaterals  held  by  it,  and  may  claim 
payment  out  of  the  separate  estate  of  a  resident  partner, 
although  its  claim  is  against  a  firm  of  which  an  alien  is  a 
member.^     K  a  party  purchases  an  article  duty  free,  and 
is  compelled  to  pay  the  duty,  in  order  to  get  possession  of 
the  property,  he  is  entitled  to  be  subrogated  to  the  right  of 
the  United  States  to  priority,*  although   he  proved  his 
debt  as  unsecured.^    This  priority  is  only  allowed  out  of 


'  In  re  Daniel  Sheehan,  8  B.  R.  343. 

=  Harrison  v.  Sterry,  5  Crauch,  289;  s.  c.  Bee,  244. 

'  Lewis  V.  U.  S.  13   B.  R.  33;  s.  c.  14  B.  R.  64;  s.  c.  92  U.  S.  618. 

'  In  re  Kirkland,  Chase  &  Co.  14  B.  R.  139. 

'  lu  re  Kirkland,  Chase  &  Co.  14  B.  R.  157. 
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the  estate  of  the  bankrupt;  therefore,  where  a  fund  is  de- 
rived from  the  sale  of  property  which  is  subject  to  specific 
liens,  the  lien  creditors  must  be  first  paid  in  its  distribu- 
tion.^ The  claim  of  a  laborer  employed  by  a  brickmaker 
is  entitled  to  priority ;  ^  but  that  of  a  surveyor  of  wood 
is  not.*  The  claim  of  an  apprentice  for  work  done  beyond 
the  time  fixed  by  the  master  as  reasonable,  under  an  agree- 
ment for  a  specific  compensation,  is  entitled  to  priority,  as 
the  claim  of  an  operative.*  If  the  claim  arises  under  an 
entire  contract  for  labor,  and  for  the  services  of  a  team,  it 
can  not  be  apportioned,  and  is  not  entitled  to  priority.**  A 
party  who  has  taken  an  assignment  of  tke  claims  of  sev- 
eral operatives  is  entitled  to  priority  on  each  claim.^  A 
father  is  entitled  to  priority  for  the  services  rendered  by 
his  minor  son  as  an  operative.''^ 

There  has  been  considerable  discussion  in  regard  to 
the  right  of  partnership  creditors  to  share  in  the  separate 
estate  of  a  member  of  the  firm  who  is  a  bankrupt  individu- 
ally and  separately  ;  but  the  weight  of  authority  at  pres- 
ent seems  to  be  in  favor  of  such  right  where  there  is  no 
solvent  partner  and  no  joint  estate.  Their  debts  are  pro  v. 
able,  and  the  estate  must,  by  the  express  terms  of  the 
statute,  be  distributed  among  all  creditors  whose  debts 
are  duly  proved.^  Where  the  bankrupt  has  taken  all  the 
property  and  agreed  to  pay  all  the  debts  of  the  firm,  the 
firm  creditors  may  avail  themselves  of  the  contract,  and 
prove  their  claims  against  his  estate.^     The  rule  in  regard 

'  In  re  William  McConnell,  9  B.  R.  387. 

'  In  re  8.  Brown,  3  B.  R.  720 ;  s.  c.  4  Ben.  143. 

'  In  re  Blackman  Bros.  6  C.  L.  N.  18.       '  In  re  Steiner,  1  Penn.  L.  J.  368. 

-'  In  re  Blackman  Bros.  6  C.  L.  N.  18. 

'  In  re  S.  Brown,  3  B.  R.  730 ;  s.  c.  4  Ben.  143. 

'  In  re  Harthom,  4  B.  R.  103. 

'  In  re  Downing,  3  B.  R.  748 ;  s.  c.  1  Dillon,  33  ;  s.  r.  1  L.  T.  B.  207  ;  in 
re  Jewett,  1  B.  R.  491 ;  in  re  Goedde  &  Co.  6  B.  R.  295  ;  in  re  George  Rice, 
9  B.  R..  373 ;  in  re  Knight,  8  B.  R.  436  ;  s.  c.  3  Bigs.  518 ;  in  re  William  Mills, 
11  B.  R.  74;  Tucker  v.  Oxley,  5  Cranch,  34;  s.  c.  1  Cranch  C.  C.  419;  in  re 
K.  S.  Pease,  13  B.  R.  168;  in  re  Collier,  Taylor  &  Co.  13  B.  R.  266 ;  contra, 
m  re  Byrne,  1  B.  R.  464. 

'  In  re  Wm.  Downing,  3  B.  R.  748  ;  s.  c.  1  Dillon,  33  ;  s.  c.  1  L.  B.  T. 


244  DISTRIBUTIOK  OF  THE  ESTATE. 

to  the  distribution  of  the  joint  and  separate  property  only 
applies  where  the  joint  estates  as  well  as  the  separate 
estate  is  before  the  court  for  distribution.^  But  if  there  is 
both  a  joint  and  a  separate  estate,  the  partnership  creditors 
are  entitled  solely  to  be  paid  out  of  the  partnership  estate,' 
and  the  separate  creditors  are  solely  entitled  to  be  paid 
out  of  the  separate  estate.^ 

When  the  partnership  is  in  bankruptcy,  after  deduct- 
ing the  whole  of  the  expenses  and  disbursements  out  of 
the  whole  amount  received  by  the  assignee,  the  net  pro- 
ceeds of  the  joint  stock  must  be  appropriated  to  pay  the 
creditors  of  the  copartnership,  and  the  net  proceeds  of  the 
separate  estate  of  each  partner  must  be  appropriated  to 
pay  his  separate  creditors ;  and  if  there  is  any  balance  of 
the  separate  estate  of  any  partner,  after  the  payment  of 
his  separate  debts,  such  balance  must  be  added  to  the 
joint  stock  for  the  payment  of  the  joint  creditors ;  and 
if  there  is  any  balance  of  the  joint  stock  after  payment  of 
the  joint  debts,  such  balance  must  be  divided  and  appro- 
priated to  and  among  the  separate  estates  of  the  several 
partners,  according  to  their  respective  right  and  interest 
therein,  and  as  it  would  have  been  if  the  partnership  had 
been  dissolved  without  any  bankruptcy ;  and  the  sum  so 
appropriated  to  the  separate  estate  of  each  partner  must 
be  applied  to  the  payment  of  his  separate  debts  (§  5121). 
It  is  of  no  consequence  whether  there  are  several  proceed- 
ings by  or  against  the  partners  or  only  one,  for  in  either 
case  the  rights  of  creditors  are  precisely  the  same.* 

A   creditor  holding  a  partnership  bond,   by    express 
terms,  joint  and  several,  for  a  partnership  debt,  may  re- 

207 ;  in  re  George  Rice,  9  B.  R.  373 ;  in  re  Walter  P.  Long  &  Co.  9  B.  R.  227; 
s.  c.  7  Ben.  141. 

'  Lewis  V.  U..8.  13  B.  R.  33  ;  s.  c.  14  B.  R.  64;  s.  c.  92  U.  S.  618;  inreB. 
S.  Pease,  13  B.  R.  168. 

"  In  re  William  Ingalls,  5  Law  Rep.  401 ;  in  re  Henry  B.  Williams,  5  Law 
Rep.  402. 

'  In  re  Edward  P.  Morse,  13  B.  R.  376. 
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celve  dividends  from  the  separate  estates.-^  A  creditor 
who  has  split  up  a  partnership  debt,  and  taken  a  partner- 
ship note  for  one  part,  and  individual  notes  for  the  other 
part,  is  entitled  to  receive  dividends  from  the  estates  of  the 
respective  makers  according  to  the  terms  of  the  respective 
notes.*  A  creditor  holding  a  partnership  note,  indorsed 
by  the  several  partners,  is  entitled  to  receive  dividends 
from  both  the  joint  and  separate  estates,  and  will  not  be 
required  to  make  an  election.*  The  right  of  a  party  hold- 
ing two  valid  obligations  to  the  benefit  of  both  is  founded 
both  in  law  and  in  justice,  and  he  may  ordinarily  pros- 
ecute all  his  remedies  until  he  obtains  complete  satisfac- 
tion. "When  a  part  of  the  obligation,  however,  is  paid  by 
the  indorser  or  the  principal,  as  the  case  may  be,  the  claim 
against  the  estate  of  the  other  is  only  for  the  balance  that 
remains  unpaid,  and  not  for  the  whole  debt.^  If  the  ob- 
ligation is  given  by  the  partners  individually  and  not  by 
the  firm  name,  it  is  only  provable  against  their  individual 
estate,  although  the  consideration  passed  to  the  firm.'' 
But  where  a  firm  uses  funds  belonging  to  an  estate  of 
which  one  partner  is  executor,  with  full  knowledge  of  its 
character,  it  is  liable  therefor,  and  the  beneficiaries  may 
prove  their  claim  either  against  the  firm,  or  against 
the  individual  estate  of  the  partner  who  was  executor.^ 
When  the  intention  of  the  contracting  parties  is  that  the 
firm  shall  be  bound,  and  the  obligation  is  within  the  scope 


'  In  re  Bigelow  et  al.  3  B.  B.  371 ;  s.  c.  3  Ben.  146 ;  s.  c.  3  L.'  T.  B.  41. 

"  Mead  v.  National  Bank  of  Fayetteville,  3  B.  R.  173  ;  s.  c.  6  Blatch.  180  ; 
s.  c.  1  L.  T.  B.  108 ;  Stevenson  v.  Jackson,  9  B.  R.  355. 

'  Mead  v.  National  Bank  of  Fayetteville,  3  B.  R.  173  ;  s.  c.  6  Blatch.  180  ; 
s.  c.  1  L.  T.  B.  108 ;  in  re  Howard,  Cole  &  Co.  4  B.  R.  571 ;  s.  o.  3  L.  T.  B. 
161 ;  Emery  v.  Canal  Nat.  Bank,  7  B.  R.  317 ;  b.  c.  5  L.  T.  B.  419 ;  in  re 
Bradley,  3  Biss.  515 ;  in  re  Peter  Farnum,  6  Law  Rep.  31. 

*  In  re  Howard,  Cole  &  Co.  4  B.  R.  571 ;  s.  c.  3  L.  T.  B.  161 ;  in  re  Peter 
Farnum,  6  Law  Rep.  31. 

'  In  re  Bucyrus  Machine  Co.  5  B.  R.  803:  in  re  Hugh  T.  Herriok,  13  B. 
E.  312. 

'  In  re  Wm.  A.  Webb  &  Co.  3  B.  R.  614 ;  s.  c.  3  L.  T.  B.  87  ;  in  re  Ed- 
mund H.  Miller,  1 N.  Y.  Leg.  Obs.  38. 
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of  the  partnership  business,  the  obligation  will  bind  the 
firm  in  whatever  form  it  may  be  made,  whether  signed  by 
the  partners  jointly,  or  with  the  firm  name,  or  by  one 
alone.  The  presumption  which  arises  from  the  form  of 
the  obligation,  that  the  creditor  elected  to  look  to  the 
partners  individually,  may  be  overcome  by  proof  that  no 
such  election  was  made.  It  may  be  shown  that  the  note 
of  an  individual  partner  was  taken  with  the  intention  of 
looking  to  the  firm  for  the  payment  of  the  debt.  Where 
the  partners  sign  a  note  with  their  individual  names,  or 
one  draws  a  bill  and  the  other  accepts  it,  for  a  partnership 
object,  the  obligation  may  be  treated  for  all  purposes  as  a 
partnership  debt.^  If  a  party  takes  the  note  of  one  part- 
ner without  knowing  that  the  money  is  for  the  benefit  of 
the  firm,  he  cannot  prove  a  claim  against  the  firm  after 
he  has  obtained  judgment  on  the  note.^  A  joint  individ- 
ual bond  of  all  the  partners  is  not  a  claim  against  the 
partnership  estate.^  A  judgment  against  the  partners  in- 
dividually and  others  constitutes  a  several  debt  as  to  the 
partners  and  cannot  be  proved  against  the  firm.*  If  the 
separate  estate  of  one  partner  is  more  than  enough  to  pay 
his  separate  debts  at  the  amounts  proved,  as  they  stood  at 
the  time  of  the  adjudication  of  bankruptcy,  the  surplus  is 
to  be  added  to  the  partnership  estate,  and  applied  to  the 
payment  of  the  partnership  debts  before  paying  the  inter- 
est that  has  accrued  on  the  separate  debts  since  that 
time.^  If  there  are  no  joint  assets,  the  partnership  cred- 
itors may  share  pari  passu  with  the  individual  creditors.' 
If  the  firm  assets  are  merely  sufficient  to  pay  the  costs,  the 
rule  is  the  same  as  if  there  were  no  joint  assets,''  but  the 

'  In  re  Henry  Warren,  2  Ware,  322. 
'  In  re  Hugh  T.  Herrick,  13  B.  R.  813. 
'  In  re  E.  P.  &  E.  M.  Tesson,  9  B.  R.  378. 

*  In  re  Hugh  T.  Herrick,  13  B.  R.  813. 

'  In  re  Berrian  et  nl.  44  How.  Pr.  316  ;  s.  c.  6  Ben.  297. 

•  In  re  Collier,  Taylor  &  Co.  12  B.  R.  266. 

'  In  re  McEwen  &  Sons,  12  B.  R.  11 ;  s.  c.  6  Biss.  294. 
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costs  will  be  apportioned  to  each  estate.^  If  there  are  any 
joint  funds,  no  matter  how  small  the  joint  fund  may  be, 
the  firm  creditors  can  not  share  in  the  individual  estates.^ 

Where  only  one  creditor  has  proved  his  claim,  he  is 
entitled  to  be  paid  in  full,  if  there  are  funds  enough  for 
that  purpose ;  if  there  are  not  enough  he  takes  the  whole;?' 
If  a  surplus  remains  after  satisfying  all  the  debts  at  the 
amount  as  proved,  it  should  be  applied  to  the  payment -of 
interest  to  be  computed  on  the  claims  from  the  date  of 
the  adjudication.*  What  disposition  shall  be  made  of  the 
balance  that  remains  after  the  payment  of  all  the  creditors 
who  have  proved  their  debts,  in  a  case  where  there  are 
names  of  creditors  placed  upon  the  schedule  who  have  not 
proved  their  debts,  can  scarcely  be  considered  as  a  settled 
question  yet.  Such  cases  are  rare,  and  the  authorities  are 
conflicting;  some  holding  that  it  should  be  held  for  the 
unproved  claims,^  and  others  that  it  should  be  paid  to  the 
bankrupt.''  It  is  the  evident  intent  of  the  statute  that 
there  shall  be  further  dividends  only  when  additional 
assets  come  to  hand  (§  5093),  and  that  the  estate  must  be 
wound  up  and  settled  at  some  definite  period.  The  only 
persons  who  can  be  recognized  as  creditors  are  those  who 
have  proved  their  debts.  The  mere  statement  of  a  liability 
upon  the  schedule  does  not  make  any  person  a  technical 
creditor,  or  entitle  him  to  a  dividend.  It  would  seem, 
therefore,  that  when  all  the  claims  proved  are  paid  in  full, 
the  estate  stands  in  exactly  the  same  condition  as  if  all 
creditors  had  been  paid  in  full,  and  that  the  balance  which 
may  remain  belongs  to  the  bankrupt.      The  presumption 

'  In  re  Elijah  E.  Smith,  13  B.  E.  500. 

'  In  re  Albert  Marwick,  2  Ware,  233 :  in  re  Elijah  E.  Smith,  13  B.  R. 
500. 

'  In  re  Haynes,  2  B.  R.  227  ;  s.  c.  1  L.  T.  B.  131 ;  in  re  James,  2  B.  R. 
327;  s.  c.  IL.  T.  B.  121. 

*  In  re  R.M.  &  8.  R.  Town,  8  B.  R.  40  ;  in  re  Edward  Hagan,  10  B.  R. 
383.  * 

'  In  re  Haynes,  2  B.  R.  227 ;  a.  c.  1  L.  T.  B.  1 31 ;  in  re  James,  2  B.  R.  237 ; 
s.  c.  1  L.  T.  B.  131. 

"  In  re  A.  W.  Hoyt,  3  B.  R.  55  ;  Steevens  v.  Earles,  35  Mich.  40. 
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is  that  the  unproved  claims  have  been  paid  in  full  previ- 
ously, although  the  bankrupt  may  have  forgotten  the  fact. 
In  order  to  obtain  the  balance,  the  bankrupt  must  file  a 
petition,  duly  verified,  setting  forth  his  reasons  for  believ^ 
ing  that  other  creditors  do  not  wish  to  prove  their  claims, 
and  asking  that  it  be  paid  to  him.  Before  such  payment 
is  made,  it  must  be  shown  that  the  creditors  have  had  due 
notice  of  the  proceedings  in  bankruptcy,  and  an  opportu- 
nity to  prove  their  claims.^ 

'  In  re  A.  W.  Hoyt,  3  B.  R.  55. 


CHAPTER  XIV. 

COSTS. 

The  funds  deposited  with  the  register,  marshal,  and 
clerk  are  considered  in  all  cases  where  they  come  out  of 
the  bankrupt's  estate  as  a  part  of  the  estate,  and  the  as- 
signee is  charged  therewith,  and  is  not  allowed  for  any 
disbursement  therefrom,  except  upon  the  production  of 
proper  vouchers  from  those  officers  respectively,  given 
after  the  due  allowance  of  their  respective  biUs.^  Ten 
days  before  the  day  fixed  for  the  consideration  of  the 
assignee's  final  account,  or  at  any  other  time  fixed  by  the 
court  on  its  own  motion,  or  on  the  application  of  any  per- 
son interested,  the  clerk,  marshal,  and  register  must  file 
with  the  clerk  a  statement  of  fees,  including  prospective 
fees  for  final  distribution,  which  must  exhibit,  by  items, 
each  service  and  the  fee*  charged  for  it,  and  the  amount 
received.  The  clerk  must  tax  each  fee-bill,  allowing  none 
but  such  as  are  provided  for  by  the  Rules,  which  taxation 
is  conclusive,  reserving  to  the  party  interested  exceptions 
to  the  report,  which  must  be  decided  by  the  court.  Any 
money  received  by  either  of  the  officers  mentioned  in 
excess  of  lawful  fees  or  compensation,  must  be  ordered 
by  the  judge  to  be  paid  into  court,  and  such  order  may 
be  enforced,  if  necessary,  by  attachment  as  for  contempt.^ 
No  allowance  can  be  made  against  the  estate  of  the 
bankrupt  for  fees  of  attorneys,  solicitors,  or  counsel,  except 
when  necessarily  employed  by  the  assignee,  when  the  same 
may  be  allowed  as  a  disbixrsement.®  This  provision  ap- 
plies to  both  voluntary  and  involuntary  cases.* 

'  Rule  XXIX;   Anon.  1  B.  R.  133;    in  re  Sherwood,  1  B.  R.  344 ;  s.  c.  6 

Phila.  461 ;  in  re  Appold,  1  B.  R.  631 ;  s.  c.  6  Pliila.  469  ;  a.  c.  1  L.  T.  B.  83. 

'  Rule  XXX.        =  Rule  XXX.  '  In  re  R.  Frederick  Gies,  13  B.  R.  179. 
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An  attorney  for  a  voluntary  bankrupt  is  not  entitled 
to  any  priority  on  account  of  services  rendered  in  the  prep- 
ai-ation  of  the  petition  and  schedules,  for  he  is  neither  a 
clerk  nor  an  operative ;  and  the  costs,  fees,  and  expenses 
provided  for  in  the  act  are  those  incurred  by  and  due  to 
the  register,  clerk,  assignee,  and  marshal,  and  not  those 
due  to  the  bankrupt's  attorney  for  services  in  connection 
with  the  proceedings.^  No  matter  how  meritorious  or 
necessary  the  services  may  have  been,  the  claim  stands  on 
the  same  footing  as  the  claim  of  any  otner  creditor.^  He 
may,  however,  demand  and  receive  a  reasonable  compen- 
sation before  rendering  his  services,  and  the  payment  will 
be  valid.^  It  has  been  said  that  he  may  even  include 
compensation  for  services  already  rendered,*  but  this  is 
exceedingly  questionable.  It  has  been  decided  that  he 
can  not  take  a  mortgage  to  secure  the  payment  of  his 
fees,"  but  it  is  difficult  to  see  upon  what  grounds  this  de- 
cision can  be  sustained.*  The  conveyance  is  not  a  prefer- 
ence, for  it  does  not  secure  a  pre-existing  debt.  Being 
founded  upon  a  present  consideration,  it  would  ordinarily 
be  valid.  There  is  only  one  objection  that  can  be  taken 
to  it,  The  only  ground  upon  which  it  can  possibly  be  set 
aside  is,  that  it  is  made  for  the  purpose  of  preventing  the 
property  from  coming  to  the  assignee.  But  this  objection 
will  not  lie  if  the  fee  is  proper  and  reasonable.'  If  it  is 
so  excessive  and  extravagant  as  to  manifest  a  recklessness 
and  indifference  in  regard  to  the  estate,  the  law  will  un- 

'  In  re  Heirsoliberg,  1  B.  R.  643 ;  s.  c.  3  Ben.  466 ;  in  re  New  Lamp  Chim- 
ney Co.  3  A.  L.  J.  343;  in  re  Hale  &  Wiguins,  5  Law  Rep.  403;  in  re  R. 
Frederick  Gies,  12  B.  R.  179  ;  contra,  in  re"  Kennedy  et  al.  20  Pitts.  L.  J.  193. 

"  In  re  Thos.  C.  Evans,  8  B.  R.  261 ;  in  re  Jaycox  &  Green,  7  B.  R.  140. 

'  In  re  Rosenfleld,  2  B.  R.  117;  s.  c.  1  L.  T.  B.  100;  in  re  James  Thompson, 
13  B   R.  300. 

'  In  re  Rosenfleld,  2  B.  R.  117 ;  s.  c.  1  L.  T.  B.  100 ;  in  re  Sidle,  2  B.  B. 
220. 

°  In  re  Thos.  C.  Evans,  3  B.  R.  261. 

°  In  re  Mallory,  4  B.  R.  153 ;  s.  c.  2  L.  T.  B.  130. 

'  In  re  Keefer,  4  B.  R.  389  ;  Flournoy  v.  Kewton,  8  Geo.  306  ;  Lyon  V. 
Marshall,  11  Barb.  241.  '      '' 
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doubtedly  set  it  aside  as  being  the  result  of  a  fraudulent 
combination  between  the  bankrupt  and  his  attorney.^ 
The  appearance  fee  of  twenty  dollars  is  not  allowable  in 
cases  of  voluntary  bankruptcy.* 

The  decisions  in  regard  to  an  allowance  for  disburse- 
ments in  cases  of  voluntary  bankruptcy  are  difficult  to 
understand  or  reconcile.  In  one  case  disbursements  to  the 
amount  of  $100  were  disallowed,  though  it  is  evident  that 
they  were  paid  to  the  officers  of  the  court  as  fees.'"*  In 
another  case  the  register  was  held  to  have  authority  to 
pass  an  order  to  allow  disbursements  for  such  fees.*  In 
the  last  case  it  was  decided  that  the  application  for  the 
allowance  must  be  made  to  this  court.*  It  is  not  clear  for 
what  fees  the  disbursements  were  made,  though  all  seem 
to  have  been  the  usual  advances  required  to  be  made  in 
cases  of  voluntary  bankruptcy. 

It  is  the  duty  of  the  bankrupt  to  see  that  his  property 
is  preserved  until  the  appointment  of  an  assignee,  and  if 
it  is  necessary  that  he  should  employ  other  persons  to 
assist  him,  it  is  just  that  they  should  receive  a  compensa- 
tion out  of  the  estate.  In  order  to  justify  the  allowance 
of  such  a  claim,  it  must  be  clearly  shown  that  the  alleged 
services  were  properly  and  necessarily  rendered  for  the 
purpose  of  benefiting  or  preserving  the  estate  in  the  in- 
terest of  the  general  creditors,  and  not  in  the  interest  of 
any  creditor  or  class  of  creditors ;  and  the  extent,  value, 
and  necessity  of  such  services  must  be  clearly  established.® 
If  there  is  no  satisfactory  proof  upon  which  the  court  can 
fix  and  allow  any  specific  sum  for  such  services,  the  peti- 

'  Triplet  t.  Hanley,  1  Dillon,  217  ;  Goodrich  v.  Wilson,  14  B.  E.  555 ;  s.  c. 
119  Mass.  429. 

"  Gordon,  McMillan  &  Co.  v.  Scott  &  Allen,  2  B.  R.  86 ;  s.  c.  1  L.  T.  B.  99. 

'  In  re  Heirschberg,  1  B.  R.  642 ;  s.  o.  2  Ben.  466 ;  in  re  R.  Frederick  Gies, 
12  B.  R.  179. 

*  In  re  Lane,  2  B.  R.  309  ;  s.  c.  3  Ben.  98. 

'  In  re  Rosenberg,  3  B.  R.  236 ;  s.  c.  3  Ben.  14 ;  in  re  New  Lamp  Chimney 
Co.  2  A.  L.  J.  343. 

•  In  re  Jaycox  &  Green,  7  B.  R.  140. 
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tion  may  be  dismissed,  without  prejudice  to  aay  subse 
quent  application.^ 

The  assignee  is  entitled  to  be  allowed  all  the  ex" 
penses  necessarily  incurred,  and  all  the  necessary  disburse 
ments  made  by  him  in  the  execution  of  his  trust  (§  5099) 
Kent  for  the  use  of  premises,  to  store  goods  of  the  bank 
rupt,  from  the  commencement  of  the  proceedings  ii 
bankruptcy  until  the  time  when  he  surrenders  them,*  anc 
expenses  incurred  in  putting  the  property  into  a  salabL 
condition,^  or  in  publishing  the  notice  of  his  appointment 
or  in  recording  the  assignment,  or  in  advertising  sales  oi 
the  assets,  or  for  stationery  and  postage,*  or  in  the  custody 
of  the  property,^  are  all  allowed.  Compensation  for  th( 
services  of  an  auctioneer  will  depend  entirely  upon  th< 
custom  of  the  locality,  and  the  circumstances  of  each  case. 

He  is  also  entitled  to  an  allowance  for  his  services  oi 
all  moneys  received  and  paid  out  by  him ;  for  any  sun 
not  exceeding  one  thousand  dollars,  five  per  centun 
thereon  ;  for  any  larger  sum,  not  exceeding  five  thousanc 
dollars,  two  and  a  half  per  centum  on  thp  excess  ove 
one  thousand  dollars ;  and  for  any  larger  sum,  one  pe 
centum  on  the  excess  over  five  thousand  dollars  (§  5100) 
This  commission  can  be  calculated  but  once  upon  th 
amount  of  moneys  received  and  paid,  and  not  upon  botl 
the  receipt  and  payment  thereof  The  compensation  fo 
receiving  and  paying  out  money  is  limited  to  this  commis 
sion,  graduated  according  to  the  amount.®  The  commissio; 
on  moneys  paid  out  can  only  be  allowed  on  the  amount  c 
debt  canceled,  and  not  on  the  amount  of  debt  proved.' 

'■  In  ro  Jaycox  &  Green,  7  B.  R.  140. 
=  In  re  Laurie  et  al.  4  B.  R.  33 ;  s.  c.  Lowell,  404. 
'  Foster  v.  Ames,  2  B.  R.  455  ;  s.  c.  Lowell,  313. 
"  In  re  Davenport,  3  B.  R.  77  ;  s.  o.  3  L.  T.  B.  13<3. 
'  In  re  David  B.  Williams,  S  B.  R.  339;  s.  c.  1  L.  T.  B.  113. 
°  In  re  Pegues,  8  B.  R.  80 ;  s.  c.  3  L.  T.  B.  136 ;  in  re  Sweet  et  al.  9  B. 
48. 

'  Rule  XXX.  '  In  re  John  W.  Dean,  1  B.  R.  349 ;  s.  C.  1  L.  T.  B. 

'  In  re  Davenport,  3  B.  R.  77  ;  s.  c.  3  L.  T.  B.  136. 
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In  addition  to  his  comuiissiona,  the  assignee  is  allowed 
the  following  fees,  to  wit : 

For  serving  or  sending  notices  to  creditors,  or  publish- 
ing the  same,  when  required  to  be  done  by  the  assignee, 
,  fifteen  cents,  which  includes  postage  and  stationery. 

For  each  hour  necessarily  employed  in  making  inven- 
tory or  supplemental  inventory  of  bankrupt's  property,  or 
verifying  marshal's  inventory,  one  dollar. 

For  each  folio  of  inventory  or  supplemental  inventory 
made,  by  assignee,  twenty  cents. 

For  all  services  in  designating  the  exempt  property  of 
a  bankrupt,  and  filing  report  thereon,  five  dollars. 

For  attending  a  general  meeting  of  creditors,  three 
dollars. 

For  every  deed  for  real  estate  sold,  two  dollars. 

For  drawing  and  filing  each  monthly  report,  one  dol- 
lar. 

For  drawing  and  filing  each  quarterly  report,  not  ex- 
ceeding four,  unless  specially  allowed,  five  dollars. 

For  each  general  account,  submitttd  to  a  creditors' 
meeting,  not  exceeding  two,  unless  specially  allowed,  ten 
dollars. 

For  all  services  in  paying  a  general  dividend,  or  exe- 
cuting an  order  of  final  distribution,  and  making  report 
thereon,  including  all  disbursements,  five  dollars ;  "in  addi- 
tion, for  each  creditor  to  whom  a  dividend  is  paid,  twenty- 
five  cents. 

No  allowance  can  be  made  to  the  assignee  for  custody 
of  the  bankrupt's  property,  except  necessary  disburse- 
ments in  relation  thereto.  The  necessity  and  reasonable- 
ness of  disbursements  must  in  all  cases  be  passed  upon  by 
the  court.^ 

In  special  cases  where  great  care  and  exertion  have 
been  required  on  the  part  of  the  assignee,  for  which  the 
fees  are  not  a  sufficient  compensation,  the  district  judge, 

'  Eule  XXX. 
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with  the  concurrence  of  the  circuit  justice  or  judge,  may 
make  such  additional  allowance  as  in  his  judgment  is  a 
fair  compensation  for  the  services,  having  regard  to  the 
amount  of  assets,  the  amount  of  labor  required,  and  the 
special  circumstances  of  the  case.^ 

If  any  assignee  fails  or  neglects  to  well  and  faithfully 
discharge  his  duties  in  the  sale  or  disposition  of  property 
he  forfeits  all  fees  and  emoluments  to  which  he  might  be 
entitled  in  connection  with  such  sale.  Tf  he  in  any  man- 
ner in  violation  of  his  duty  unfairly  or  wrongfully  sells  or 
disposes  of,  or  in  any  manner  fraudulently  or  corruptly 
combines,  conspires,  or  agrees  with  any  person  or  persons 
with  intent  to  unfairly  or  wrongfully  sell  or  dispose  of 
the  property  committed  to  his  charge,  upon  proof  thereof, 
he  forfeits  all  fees  or  other  compensation  for  any  and  all 
services  in  connection  with  the  estate.* 

If,  at  any  time,  there  is  not  in  his  hands  a  sufficient 
amount  of  money  to  defray  the  necessary  expenses  re- 
quired for  the  further  execution  of  his  trust,  he  is  not 
obliged  to  proceed  therein  until  the  necessary  funds  are 
advanced,  or  satisfactorily  secured  to  him  (§  5100).  The 
funds  must  be  advanced  by  the  party  for  whom  the  serv- 
ices are  to  be  performed.^ 

The  assignee  may  apply  to  the  court  in  the  first  in- 
stance- for  authority  to  employ  professional  or  clerical 
assistance,  but  the  court  could  do  but  little  more  than 
grant  such  authority  in  general  terms,  leaving  the  instances 
in  which  such  assistance  may  be  employed  largely  to  the 
discretion  of  the  assignee,  as  emergencies  might  arise 
making  such  assistance  necessary.  Such  authority  the  as- 
signee possesses  without  such  an  order,  under  his  general 
powers,  subject,  however,  to  the  control  of  the  court. 
Such  power  must  be  used  by  him  cautiously,  and  in  the 
exercise  of  a  sound  discretion,  and  with  the  understanding 

'  Rule  XXX.  '  Act  of  June  33,  1874,  §  4. 

'  In  re  Hughes,  1  B.  R.  236 ;  s.  o.  2  Ben.  85 ;  s.  c.  1  L.  T.  B.  45. 
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that  any  abuse  of  it  will  be  corrected  by  the  court,  when 
applied  to  for  authority  to  charge  the  estate  for  such  as- 
sistance. No  general  rule  can  be  given,  defining  tbe  cir- 
cumstances under  which  and  the  extent  to  which  the  as- 
signee is  at  liberty  to  charge  the  assets  in  his  hands  for 
professional  and  clerical  services  in  the  execution  of  his 
trust.  This  must  be  left  to  be  decided  in  each  individual 
case  according  to  its  peculiar  exigencies.^  Fees  for  the 
assistance  of  an  attorney  are  not  allowed  without  the 
most  satisfactory  evidence  to  show  the  necessity  for  legal 
aid  on  the  part  of  the  assignee  and  the  actual  rendition 
of  the  services."  As  a  general  rule,  no  charge  can  be 
allowed  for  professional  services  which  were  rendered 
prior  to  his  appointment ;  but,  under  special  circumstances, 
services  may  be  included  which  were  rendered  as  far  back 
as  the  time  of  the  filing  of  the  petition.^ 

The  intention  of  the  statute  is  that  the  disbursements 
of  the  assignee  in  administering  the  estate  shall  be  sub- 
mitted to  the  creditors  at  a  general  meeting.  An  applica- 
tion for  an  allowance  for  expenses  and  for  disbursements 
for  clerical,  or  professional,  or  other  services,  should  ac- 
company his  report  submitted  at  such  a  meeting,  and  will 
not  in  general  be  allowed  in  any  other  way.*  It  should 
contain  a  brief  statement  of  the  circumstances  out  of  which 
the  necessity  for  the  disbursement  or  th^  employment  of 
assistance  arose,  and  from  which  the  reasonableness  of 
the  amount  claimed  therefor  may  appear,  and  should  be 
verified.® 

All  accounts  of  assignees  are  to  be  referred,  as  of 
course,  to  the  register  for  audit,  unless  otherwise  specially 
ordered  by  the  conrt.^    The  register  has  the  power  to 

'  In  re  B.  B.  Noyes,  6  B.  R.  277. 

"  In  re  Davetport,  3  B.   R  77 ;  s.  c.  3  L.  T.  B.  136 ;  Rule  XXX ;  in  re 
Priscilla  a.  Drake,  14  B.  R.  150;  in  re  Merchants'  Ins.  Co.  6  Biss.  253. 
=  In  re  N.  T.  Mail  Steamship  Co.  2  B.  R.  554. 

*  In  re  Hubbell  &  Chappel,  9  B.  R.  533 ;  in  re  B.  B.  Noyes,  6  B.  R.  277. 
'  In  re  B.  B.  Noyes,  0  B.  R.  277. 
'  Rule  XIX ;  in  re  Cobwell,  15  B.  R.  92. 
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audit  and  pass  accounts  of  assignees  (§  4998),  to  take  e 
dence  concerning  expenses  and  charges  against  the  bai 
rupt's  estate,  and  to  order  the  payment  of  the  salary- 
wages  of  persons  in  the  employment  of  the  assigns 
Consequently  he  may  hear  and  determine  such  an  a 
plication  for  disbursements,  when  it  is  uncontested.^  T 
duty  enjoined  upon  the  register  is  to  audit,  not  simp 
to  adjudicate — to  hear  and  examine,  not  on  one  si 
only,  but  on  both  sides.  The  duty  is  not  only  judici 
but  ministerial,  administrative.  The  word  "  audit " 
never  applied  to  the  action  of  a  court.  It  impli 
executive  as  well  as  judicial  action.  K  the  act  of  aud: 
ing  implied  only  judicial  action,  no  more  would  be  ] 
quired  of  a  register  than  that  he  take  such  evidence 
the  parties  see  fit  to  submit,  and  pass  upon  the  san 
basing  his  decision  upon  such  evidence  alone.  But  i 
auditing  officer  proceeds  to  examine  an  account  for  tl 
purpose  of  ascertaining  in  any  way  he  may  be  able,  wit 
out  regard  to  established  forms  or  technical  rules,  wh 
sum  ought  in  fairness  to  be  allowed.  The  word,  as  ns( 
in  the  statute,  is  used  in  this  accepted  sense.  In  auditii 
an  account,  the  register  may  therefore  cross-examine  i 
witnesses  and  summon  such  other  witnesses  as  he  mi 
deem  proper.^ 

There  are  some  disbursements  made  after  the  filing 
the  petition  and  before  the  appointment  of  the  assigns 
which  may  be  charged  against  the  estate,  and  are  entith 
to  be  paid  in  full  out  of  the  assets.  The  title  of  the  a 
signee  relates  back  to  the  commencement  of  the  procee 
iugs,  and  he  is  the  debtor  by  relation  for  all,  such  expenses 
Rent  for  the  use  of  premises  to  store  goods  belonging 

'  Rule  V. 

'  In  re  B.  B.  Noyes,  6  B.  R.  377  ;  in  re  Henry  H.  Stafford,  13  B.  R.  378. 

'  In  re  John  J.  Staff,  43  How.  Pr.  110  ;  s.  o.  5  Ben.  574. 

*  In  re  Fortune,  2  B.  R.  662 ;  s.  c.  Lowell,  806. 
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the  estate,^  and  the  charges  for  keeping  cattle,^  are  in- 
stances of  such  disbursements.  Advances  and  expendi- 
tures made  to  discharge  liens  and  preserve  and  benefit  the 
estate,  by  a  party  whose  relation  to  the  property  justified 
such  advances  and  expenditures^  are  an  equitable  claim 
and  lien  upon  the  estate.*  It  has  even  been  held  that  the 
bankrupt  court,  in  the  exercise  of  its  equitable  jurisdic- 
tion, may  require  the  assignee  to  pay  such  charges  as  ap- 
pear to  have  benefited  the  estate  in  his  hands,  though 
incurred  before  the  petition  was  filed,  upon  the  ground 
that  he  received  the  benefit  and  should  sustain  the  bur- 
den.* 

The  marshal 'serves  the  court  of  bankruptcy  as  a  mes- 
senger. The  statute  and  the  rules  designate  the  fees  ap- 
pertaining to  the  office,  and  he  can  not  claim  fees  other 
than  those  thus  designated  for  services  rendered  under  the 
statute.  The  marshal  is  entitled  to  the  same  fees  as  are 
allowed  for  similar  service  by  section  eight  hundred  and 
twenty-nine  of  the  Revised  Statutes,  as  modified  by  section 
five  thousand  one  hundred  and  twenty-six,  including  addi- 
tional fees  allowed  by  the  latter  section  for  distinct  serv- 
ices.^ 

These  fees  are :  1st,  for  service  of  warrant,  two  dollars 
(§  5126).  The  warrant  provided  for  in  this  clause  is  the 
warrant  issued  in  a  voluntary  or  an  involuntary  case,  and 
perhaps  also  the  provisional  warrant.  The  marshal  may 
also  charge  his  actual  expenses  incurred  in  traveling  and 
these  must  be  equitably  apportioned  among  all  the  cases 
attended  to  at  the  same  time.®  2d,  for  all  necessary  travel, 
at  the  rate  of  five  cents  a  mile,  each  way  (§  5126).  Mileage 


'  In  re  Laurie  et  al.  4  B.  R.  33 ;  s.  C.  Lowell,  404 ;  in  re  Merrifleld,  3  B.  R. 
98;  Walker  v.  Barton,  3  B.  R.  265 ;  in  re  Walton  et  al.  1  B.  R.  557. 

» In  re  J.  C.  Mitchell,  8  B.  R.  47. 

'  In  re  Thos.  S.  Gregg,  3  B.  R.  529 ;  s.  c.  1  L.  T.  B.  398. 

'  In  re  Fortune,  3  B.  R.  663;  s.  c.  Lowell,  306 ;  in  re  Nounnan  &  Co.  6  B. 
R.  579 ;  s.  c.  4  L.  T.  B.  238 ;  s.  c.  1  Utah  Ter.  44. 

'  Rule  XXX.  '  In  re  Donahue  et  al.  8  B.  B.  458. 
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may  be  charged  for  serving  the  order  to  show  cause,  the  iiii 
junction  and  the  adjudication.  The  travel  must  be  necessary- 
travel.  The  language  of  the  statute  precludes  all  construct- 
ive mileage  vphatsoever.  The  distance  by  the  nearest  trav- 
eled route  from  the  place  of  service  to  the  place  of  return 
is  the  necessary  travel  meant  by  tlie  statute.  The  place  of 
service  should  be  stated  in  the  return,  in  order  that  the  cor- 
rectness of  the  mileage  charged  may  appear  on  its  face. 
If  the  marshal  has  two  or  more  processes  in.  his  hands  at 
the  same  time,  and  in  the  same  matter  or  proceeding, 
which  may  be  served  at  the  same  time  and  place,  he  can 
charge  mileage  but  once.  If  the  services  of  any  one  of 
such  processes  makes  additional  travel  necessary,  he  may 
charge  for  such  additional  travel,  but  no  more.^  He  may 
charge  for  mileage  although  the  process  is  sent  by  mail  to 
a  deputy  at  the  place  of  service  and  returned  in  the  same 
manner.^  No  charge  for  constructive  mileage  can  be  made 
when  the  notices  for  creditors  are  served  by  mail.®  3d,  for 
each  written  note  to  a  creditor  named  in  the  schedule,  ten 
cents  (§  5126).  A  charge  of  ten  cents  per  folio  for  each 
notice  can  not  be  made  on  the  ground  that  it  is  a  copy, 
the  notices  are  not  copies;  each  is  an  original.*  The 
amount  paid  for  printing  them  may  be  allowed  as  neces- 
sary expenses.''  4th,  for  custody  of  property,  publication 
of  notices,  and  other  services,  his  actual  and  necessary  ex- 
penses, upon  returning  the  same  in  specific  items,  and 
making  oath  that  they  have  been  actually  incurred  and 
paid  by  him,  and  are  just  and  reasonable,  the  same  to  be 
taxed  or  adjusted  by  the  court ;  and  the  oath  of  the 
messenger  is  not  conclusive  as  to  the  necessity  of  such  ex- 
penses  (§  5126).     This  provision  relates  exclusively  to 

'  '  In  re  Donahue  et  al.  8  B.  R.  453;  contra,  in  re  Talbot,  3  B.  R.  280;  3.  C. 
3  L.  T.  B.  15;  in  re  F.  L.  Hellmer,  13  Pac.  L.  E.  85. 
'  '  In  re  Donahue  et  al.  8  B.  R.  453;  in  re  Anon.  4  C.  L.  N.  310. 
'  In  re  A.  Alexander,  3  B  R.  (quarto),  30. 
*  In  re  John  W.  Dean,  1  B.  R.  349 ;  s.  c.  1  L.  T.  B.  9. 
°  In  re  Talbot,  3  B.  R.  380;  s.  c.  3  L.  T.  B.  15. 
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disbursements  of  money  by  the  marshal  in  the  manner 
and  for  the  purposes  named ; .  in  all  other  respects,  his 
official  return  is  prima  facie  sufficient.  Mileage  may 
therefore  be  allowed  without  an  affidavit  that  it  was 
necessary  and  actually  performed.'  The  word  expenses 
implies  an  expenditure  or  payment,  and  nothing  can  be 
allowed  as  expenses  which  is  not  sho-wn  affirmatively  to 
have  been  necessary,  and  just  and  reasonable  in  amount, 
and  to  have  been  actually  paid.  The  sum  actually  paid 
a  keeper  or  keepers  to  watch  property  in  custody,  not  ex- 
ceeding $2.50  a  day,  may  be  taxed  and  allowed  by  the 
court  upon  satisfactory  proof  that  a  prudent  precaution 
in  regard  to  all  concerned  in  the  property  justified  the 
marshal  in  placing  a  keeper  over  it,  that  the  keeper  actu- 
ally continued  in  charge  of  it  for  the  time  specified,  and 
that  the  sum  charged  therefor  is  reasonable  for  the  serv- 
ices, and  has  been  actually  paid  by  the  marshal,^  but  'the 
entire  amount  can  not  exceeed  $2!50  a  day.  At  the  rate  of 
$2.50  a  day,  the  marshal  can  only  be  allowed  for  one 
keeper.'  A  keeper  may  be  appointed,  although  the  goods 
might  be  safely  stored.*  Postage,  envelopes,  and  costs  of 
adv'ertising  the  notices  are  always  allowed.^  The  expense 
of  procuring  copies  of  the  advertisements  and  making 
affidavit  to  the  return  are  taxable.  There  is  no  fee  for 
attendance.*  The  marshal  is  also  entitled  to  one  dollar  for 
each  hour  necessarily  employed  in  making  an  inventory  of 
the  bankrupt's  property,  and  twenty  cents  for  eacb  folio 
of  the  inventory.  He  is  not  entitled  to  one  dollar  per 
hour  for  the  time  of  persons  whom  he  employs  to  take  an 
inventory.'^     But  if  a  keeper  is  employed  in  taking  an  in- 

'  In  re  Donahue  et  al.  8  B.  K.  453. 

"  In  re  Lowenstein  et  al.  3  B.  K.  269 ;  s.  c.  3  Ben.  433 ;  in  re  Eugene  Corn- 
stock,  9  B.  R.  88. 

'  In  re  Johnston  &  Hall,  13  B.  R.  345. 

*  In  re  Hare,  43  How.  Pr.  86. 

'  In  re  John  W.  Dean,  1  B.  R.  349  ;  s.  c.  1  L.  T.  B.  9. 

'  In  re  Talbot,  3  B.  R.  380;  s.  c.  3  L.  T.  B.  15. 

'  In  re  Johnston  &  Hall,  13  B.  R.  345. 
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ventory,  and  is  entitled  to  be  paid  therefor,  his  allowance 
as  keeper  must  be  diminished  proportionately.^  The  mar- 
shal is  not  entitled  to  any  allowance  for  the  time  spent 
with  the  assignee  in  verifying  the  inventory,  but  may 
charge  at  the  rate  of  ten  cents  per  folio  for  a  copy  of  the 
inventory  furnished  to  the  assignee.^  He  is  also  allowed 
one  dollar  for  each  hour  actually  and  necessarily  employed 
in  personal  attention  in  taking  care  of  the  bankrupt's 
property,*  but  this  allowance  can  only  be  made  when  he 
in  person  actually  and  necessarily  gives  his  personal  atten- 
tion to  the  property,  and  does  not  cover  personal  attention 
by  a  deputy.*  No  other  allowance  can  be  made  for  the 
custody  of  property  except  for  actual  disbursements.®  The 
marshal  can  not  charge  a  commission  on  the  value  of 
property  for  its  custody.*  The  marshal  is  entitled  to  an 
allowance  of  two  per  cent,  on  all  money  disbursed  by 
him.^  The  requirement  that  the  return  shall  be  accompa- 
nied by  vouchers  whenever  practicable  is  in  addition  to 
the  requirements  of  the  statutes.®  Whenever  vouchers 
are  omitted,  the  marshal  must  in  his  return  state  the  rea- 
sons for  such  omission,  or  produce  testimony  for  that  pur- 
pose, so  that  the  court  may  judge  of  the  practicability  of 
his  obtaining  vouchers.® 

The  clerk  may  charge  the  fees  allowed  by  section  eight 
hundred  and  twenty-eight,  for  services  required  by  the 
bankrupt  law,  and  not  otherwise  provided  for.^"  His  fees 
are  regulated  by  that  statute  and  by  the  rules  (§  5124). 
He  is  entitled  to  charge  ten  cents  for  filing  each  paper  and 

•n  U^^Jf^-  ^-  Hellmer,  13  Pac.  L.  R.  35  ;  contra,  in  re  Johnston  &  Hall,  12 
±>.  K.  34.5. 

'  In  re  Johnston  &  Hall,  12  B.  R.  345. 

[  Rule  XXX.  *  In  re  Johnston  &  Hall,  13  B.  R.  345. 

'  ^^'^  ^^X.  •  In  re  Johnston  &  Hall,  13  B.  R.  345. 

'  In  re  Johnston  &  Hall,  13  B.  R.  345. 

'  In  re  Donahue  et  al.  8  B.  R.  453.     • 

"  In  re  Engene  Comstock,  9  B.  R.  88. 

B   r  ^°  .'■';  '^^}:^°^>  ^  ^-  ^-  2,^*';  «•  c.  3  L.  T.  B.  15;  in  re  A.  Alexander,  3  B. 
R.  (quarto),  20.  '  ' 
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maldng  an  entry  thereof  in  the  docket,  and  fifteen  cents 
for  making  an  entry  upon  the  paper  itself,  of  the  day  and 
hour  of  the  filing.     This  entry  must  be  made  for  every 
paper  filed  with  him,  which  has  not  been  previously  filed 
with  the  register,  and  so  indorsed  by  him.^     Every  writv 
ing  which  relates  to  one  particular  subject  is  such  a  paper, 
no  matter  of  how  many  sheets  it  is  composed.     Thus,  the 
petition  is  one  paper ;  Form  No.  4,  another ;  Form  No.  5, 
another,  and  so  on.^      For  all  processes  issued  by  him,  he 
may  charge  one  dollar.     This  includes  the  warrant.^     It  ' 
has  been  decided  that  Form  No.  45  is  embraced  by  it ;  * 
but  this  form  is  a  subpoena  rather  than  a  writ,  and  the 
proper  fee  appears  to  be  twenty-five  cents  instead  of  one 
dollar.     He  is  entitled  to  this  fee,  although  he  delivers  the 
blanks,  with  his  signature  and  the  seal  of  the  court  at- 
tached, to  the  register,  who  fills  them  up  and  sends  them 
out.    For  recording  the  assignment  in  those  districts  where 
it  is  recorded,  his  fee  is  fifteen  cents  per  folio.     For  each 
notice  reg[uired  to  be  sent  by  mail,  when  signed  by  him, 
he  can  charge  fifteen  cents.^     For  every  copy  of  any  paper 
in  proceedings  in  bankruptcy,  his  fee  is  ten  cents  per  folio. 
The  charge  for  the  order  of  reference,"  certificate  of  dis- 
charge, and  copy  of  the  assignment,  should  be  regulated 
by  these  rates.''^ 

For  entering  memoranda  or  minutes  of  the  register, 
his  fee  is  ten  cents  for  each  folio.  For  sending  notices  by 
mail  to  creditors,  his  fee  is  fifteen  cents  for  each  notice. 
For  inserting  notice  in  newspaper,  his  fee  is  fifty  cents, 
but  the  necessary  cost  of  advertising  must  be  paid  as  an 
expense  of  the  estate.     For  taxing  costs  in  each  case,  his 

'  Rule  I.  "  In  re  John  W.  Dean,  1  B.  R.  249 ;  b.  c.  1  L.  T.  B.  9 . 

'  In  re  A.  Alexander,  3  B.  R.  (quarto),  30. 
*  In  re  John  "W.  Dean,  1  B.  R.  349 ;  s.  c.  1  L.  T.  B.  9. 
"  Rule  XXX.  '  Form  No.  4. 

'  In  re  John  W.  Dean,  1  B.  R.  349 ;  s.  c.  1  L.  T.  B.  9 ;  in  re  A.  Alexander, 
3  B.  R.  (quarto),  30. 
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fee  is  one  dollar,  and  in  addition  to  that,  ten  cents  for  each 
folio  of  the  taxed  Vill} 

The  register  is  entitled  to  five  dollars  for  filing  and 
entry  of  the  general  order  of  reference,  and  for  office  rent, 
stationery,  and  other  incidental  expenses  of  proceedings, 
conducted  in  the  usual  office  of  the  register,  to  be  allowed 
once  only  in  any  cause.* 

When  the  proceedings  are  not  conducted  in  the  usual 
office  of  the  register,  but  in  some  other  city  or  town,  he  is 
allowed  for  each  day  employed  in  going,  attending,  and 
returning,  five  dollars,  ^nd  traveling  and  incidental  ex- 
penses of  himself  and  of  any  clerk  or  other  officer  attend- 
ing him.  These  expenses  and  fees  must  be  apportioned 
among  the  cases  by  the  judge.* 

Every  register  must  keep  an  accurate  account  of  his 
traveling  and  incidental  expenses,  and  those  of  any  clerk 
or  other  officer  attending  him  in  the  performance  of  his 
duties  in  any  case  or  number  of  cases  which  may  be  re- 
ferred to  him ;  and  make  return  of  the  same  under  oath, 
with  proper  vouchers,  when  vouchers  can  be  procured,  on 
the  first  Tuesday  in  each  month.* 

For  each  day's  service  while  actually  employed  under 
a  special  order  of  the  court,  he  is  entitled  to  a  sum  to  be 
allowed  by  the  court,  not  exceeding  five  dollars. 

But  only  one  per  diem  allowance  can  be  made  for  a 
single  day,  and  no  duplication  of  such  allowances  can  be 
made  for  different  cases  on  the  same  day.  No  other  allow- 
ance can  be  made  for  clerk  hire  except  as  above  stated.* 

The  construction  of  this  provision  depends  entirely 
upon  the  meaning  of  the  term  special  order.  The  proper 
meaning  seems  to  be,  an  order  directing  him  to  perform 
services  not  in  the  course  of  his  general  duties.  The  order 
of  reference  *  merely  directs    him,  to  perform  the    duties 

'  Rule  XXX.  =  Rule  XXX. 

•  Rule  XXX.  «  Rule  XII. 

*  Rule  XXX.  '  Form  No.  4. 
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which  the  statute  imposes  upon  him,  and  is  not  such  a 
special  order.^  He  is  entitled  to  this  allowance  while  act- 
ing under  a  special  order  to  examine  the  papers  and  report 
upon  their  regularity,^  or  to  take  charge  of  the  bankrupt's 
property  and  superintend  sales  thereof,^  or  to  perform  any 
other  service  specially  required  of  him  by  the  court. 

For  every  affidavit  to  any  petition,  schedule  or  other 
proceeding  in  bankruptcy,  except  proof  of  debt  by  a  cred- 
itor or  his  agent,  he  is  allowed  twenty-five  cents  for  each 
oath  and  certifying  the  same.* 

His  fee  for  taking  depositions,  including  proofs  of 
debts,  and  examination  of  bankrupt  or  his  wife,  twenty 
cents  for  each  folio,  and  twenty-five  cents  for  certifying 
proof  of  debt  as  satisfactory.^ 

He  is  also  allowed  ten  cents  for  every  summons  or  sub- 
poena requiring  the  attendance  of  a  bankrupt,  a  bank- 
rupt's wife,  or  a  witness  for  examination,  for  each  person 
summoned.* 

His  fee  for  examining  petition  and  schedules,  and  cer- 
tifying to  their  correctness,  is  three  dollars.  He  is  enti- 
tled to  two  dollars  for  every  warrant  in  bankruptcy,  or 
other  process,  issued  and  directed  to  the  marshal,  not  in- 
cluding warrants  for  payment  of  money  or  anything  other 
than  process.'^  He  can  not  make  any  extra  charge  for  the 
list  of  creditors  inserted  in  it,  for  this  is  a  part  of  the  war- 
rant itself^  He  is  also  entitled  to  the  same  fee  for  a  sup- 
plemental warrant." 

For  each  day  in  which  a  general  meeting  of  creditors 
is  held,  and  attending  same,  he  it  allowed  three  dollars.^" 

'  In  le  Bellamy,  1  B.  R.  113;  s.  c.  1  Ben.  474;  in  re  John  W.  Dean,  1  B. 
E.  249  ;  8.  c.  1  L.  T.  B.  9. 

'  In  re  J.  H.  Robinson,  1  B.  R.  285  ;  s.  c.  2  Ben.  145 ;  s.  c.  1  L.  T.  B.  35. 

'  Inte  Loder  Brothers,  2  B.  R.  517  ;  s.  o.  3  Ben.  211 ;  s.  o.  1  L.  T.  B.  159. 

'  Rule  XXX.  "  Rule  XXX. 

•  Rule  XXX.  '  Rule  XXX. 

"  In  re  J.  H.  Robinson,  1  B.  R.  285  ;  s.  c.  2  Ben.  145 ;  s.  c.  1  L.  T.  B.  35. 

'  In  re  J.  H.  Robinson,  1  B.  R.  385 ;  s.  c.  2  Ben.  145 ;  s.  c.  1  L.  T.  B.  35. 

"  Rule  XXX. 
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The  meeting  is  one  to  which,  all  the  creditors  are  sum- 
moned. An  attendance  for  the  purpose  of  conducting  an 
examination  is  not  a  meeting,^  neither  is  the  appearance  of 
creditors  to  show  cause  against  the  granting  of  a  dis- 
charge.^ It  has,  however,  heen  held,  that  three  dollars 
may  be  charged  for  the  day  on  which  the  bankrupt  first 
attends  before  the  register.®  The  allowance  is  for  the  day, 
and  not  for  the  meeting.  It  has  accordingly  been  held 
that  where  two  meetings  are  held  in  the  same  case  on  one 
day,  the  charge  can  only  be  three  dollars.*  This  fee  can 
not  be  increased  by  means  of  an  order  designed  to  be 
special.^ 

His  fee  for  notification  to  assignee  of  his  appointment 
is  fifty  cents.^  The  fee  allowed  for  an  assignment  of  bank- 
rupt's effects  is  one  dollar.'^  He  is  entitled  to  one  dollar 
for  every  bond  with  sureties.®  The  approval  of  the  as- 
signee's bond  entitles  him  to  this  allowance.*  For  every 
application  for  a  general  meeting  of  creditors,  he  is  entitled 
to  one  dollar."  This  fee  is  limited  to  the  application,  and 
when  two  meetings  are  called  upon  one  application,  only 
fifty  cents  can  be  charged."  The  register  is  entitled  to  this 
allowance  whenever  he  orders  the  creditors  to  meet.^^  It 
has  been  decided  that  there  is  no  application  for  the  first 
meeting,  and  that  this  fee  can  not  be  allowed  for  calling  if 
He  is  not  entitled  to  the  fee  for  making  an  order  for  an 
examination,^*  or  an  order  to  show  cause  against  the  grant- 


'  Im  re  Maointire,  1  B.  R.  11 ;  s.  c.  1  Ben.  377. 

=  In  re  John  W.  Dean,  1  B.  R.  249 ;  s.  c.  1  L.  T.  B.  9. 

=  In  re  Sherwood,  1  B.  R.  344;  s.  c.  6  Phila.  461. 

"  In  re  J.  H.  Robinson,  1  B.  R.  285;  'S.  c.  2  Ben.  145;   s.  c.  1  L.T.  B.  35; 
in  re  John  W.  Dean,  1  B.  R.  249 ;  s.  c.  1  L.  T.  B.  9. 
'  In  re  A.  Alexander,  3  B.  R.  (quarto),  20. 

°  Rule  XXX.  '  Rule  XXX.  « Rule  XXX. 

»  In  re  John  W.  Dean,  1  B.  R.  349 :  s.  c.  1  L.  T.  B.  9.  i"  Rule  XXX. 

"  In  re  J.  H.  Robinson,  1  B.  R.  285  ;   s.  c.  2  Ben.  145 ;    s.  c.  1  L.  T.  B.  25. 
"  In  re  John  W.  Dean,  1  B.  R.  249 ;  s.  o.  1  L.  T.  B.  9. 
''•■  In  re  J.  H.  Robingon,  1  B.  R.  285 ;  s.  c.  3  Ben.  145 ;  3.  c.  1  L.  T.  B.  35. 
"  In  re  Macintire,  1  B.  R  11 ;  s.  c.  3  Berr.  377. 


COSTS.  265 

ing  of  a  discharge-'  For  copies  of  depositions  and  other 
papers,  he  is  allowed  ten"  cents  each  folio.^  His  fee  for 
each  notice  which  the  register  may  be  required  to  send  to 
or  serve  on  any  creditor,  which  includes  for  postage  and 
stationery,  is  fifteen  cents.^  He  is  entitled  to  the  same 
mileage  in  making  personal  service,  when  necessary,  as  is 
allowed  by  law  to  the  marshal.*  For  inserting  notice  in 
newspaper  when  required,  he  is  allowed  fifty  cents,  and 
the  costs  of  advertising  are  allowed  as  part  of  the  expenses 
of  the  estate.®  His  fee  for  each  order  for  a  general  divi- 
dend is  three  dollars."  The  order  for  a  dividend  is  that 
which  is  made  by  the  creditors  or  the  assignee  at  a  regu- 
lar meeting.  He  is  allowed  three  dollars  for  computation 
of  dividends,  and  ten  cents  in  addition  thereto  for  each 
creditor.''  For  every  judicial  order  made  by  a  register, 
necessary  or  proper  to  be  made  by  him,  and  not  herein 
otherwise  specially  provided  for,  and  not  including  mat- 
ters merely  ministerial,  he  is  entitled  to  one  dollar.^  His 
fee  for  every  discharge,  where  there  is  no  opposition,  is 
two  dollars.^  He  is  allowed  one  dollar  for  auditing  the 
accounts  of  assignees,  and  one  dollar  for  each  additional 
hour  necessarily  employed  therein  after  the  first  hour.^" 
His  fee  is  one  dollar  for  every  certificate  of  question  to 
the  district  court  or  judge,  under  sections  five  thousand 
and  nine,  and  five  thousand  and  ten  of  the  Revised  Stat- 
utes, and  twenty  cents  for  each  folio  in  such  certificate.^' 
His  fee  for  each  folio  of  memorandum  sent  to  the  clerk  is 
ten  cents.'^  He  is  also  allowed  ten  cents  for  countersign- 
ing check  of  assignee.'^  For  filing  every  paper  not  previ- 
ously filed  by  the  clerk,  and  marking  and  identifying  every 
exhibit,  he  is  entitled  to  ten  cents.'* 

'  In  re  J.  H.  Eobinson,  1  B.  E.  285 ;  s.  c.  3  Ben.  145 ;  s.  c.  1  L.  T.  B.  35. 
'  Bule  XXX.                            »  Rule  XXX.  ^  Rule  XXX. 

'  Rule  XXX.  •  Rule  XXX.  '  Rule  XXX. 

'  Rule  XXX.  °  Rule  XXX.  '°  Rule  XXX. 

"  Rule  XXX.  "  Rule  XXX.  "  Rule  XXX. 

"  Rule  XXX. 
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The  fees  of  the  officers  are  entitled  to  priority  in  all 
cases  where  there  are  funds  (§  5101).  The  fees  of  the 
register,  marshal  and  clerk  must  be  paid  or  secured  in  all 
cases  before  they  can  be  compelled  to  perform  the  services 
required  of  them.^  It  is  further  provided  that  the  fees  of 
the  register  shall  have  priority  of  payment  over  all  other 
claims  out  of  the  estate,  and  before  a  warrant  issues  the 
petitioner  must  deposit  with  the  clerk  of  the  court  fifty 
dollars  as  security  for  the  payment  thereof  The  petition 
may  be  filed  even  though  the  deposit  is  not  made.  The 
deposit  is  merely  an  act  preliminary  to  the  issuing  of  the 
warrant.^  This  deposit  must  be  delivered  by  the  clerk 
to  the  register  to  whom  the  case  is  referred.*  If  there  are 
not  sufficient  assets  for  the  payment  of  the  fees,  the  per- 
son upon  whose  petition  the  warrant  is  issued  must  pay 
the  same,  and  the  court  may  issue  an  execution  against 
him  to  compel  payment  to  the  register  (§  5124). 

The  enumeration  of  the  fees  in  the  statute  does'  not 
prevent  the  justices  of  the  Supreme  Court  from  prescrib- 
ing a  tariff  of  fees  for  all  other  services  of  the  officers  of 
courts  of  bankruptcy,  or  from  reducing  the  fees  prescribed 
in  sections  5124,  5125,  and  5126,  in  classes  of  cases  to  be 
named  in  their  rules  and  orders  (§  5127).  They  have  the 
power  to  regulate  the  fees  payable,  and  the  charges  and 
costs  to  be  allowed,  with  respect  to  all  proceedings  in 
bankruptcy,  not  exceeding  the  rate  of  fees  now  allowed 
by  law  for  similar  services  in  other  proceedings  (§  4990). 
But  they  must  not  in  any  case  exceed  the  rate  now  allowed 
for  similar  services.* 

1  Rule  XXX. 

"  In  re  0.  H.  Preston,  6  B.  R.  545. 

"  Rule  XXX. 

*  In  re  John  W.  Dean,  1  B.  R.  349  ;  s.  c.  1  L.  T.  B.  9. 
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DISCHAEGE. 

If  no  debts  have  been  proved,  or  if  no  assets  have 
come  to  the  hands  of  the  assignee,  the  bankrupt  may 
apply  for  a  discharge  at  any  time  after  the  expiration  of 
sixty  days  from  the  adjudication  of  bankruptcy,  and  be- 
fore the  final  disposition  of  the  cause.^  The  time  is  to  be 
computed  from  the  date  of  the  adjudication,  and  not  from 
the  time  of  the  commencement  •  of  proceedings  in  bank- 
ruptcy.^ 

The  construction  given  to  the  phrase,  no  assets,  is  that 
no  money  has  been  received  or  paid  out  by  the  assignee, 
on  account  of  the  estate.^  Neither  an  outstanding  claim,* 
nor  an  uncollected  note,®  nor  certificates  of  stock,*  upon 
which  nothing  has  been  realized  up  to  the  time  of  the 
application,  constitute  assets  withing  the  meaning  of  this 
provision  of  the  statute,  although  the  assignee  may  have 
reason  to  belidve  that  he  will,  at  some  future  time,  be  able 
to  realize  something  out  of  them. 

Where  both  debts  have  been  proved,  and  assets  have 
come  to  the  hands  of  the  assignee,  the  application  can  not 
be  made  until  after  the  expiration  of  six  months  from  the 
date  of  the  adjudication.'' 

The  computation  of  the  time  must,  in  all  cases,  be  so 
made  as  to  exclucle  the  day  of  the  adjudication  of  bank- 

'  Act  of  July  36,  1876. 

'  In  re  Bodenheim  et  al.  2  B.  R.  419;  s.  c.  3  L.  T.  B.  6i. 

'  In  re  Dodge,  1  B.  R.  435 ;  s.  c.  3  Ben.  347. 

'  In  re  Hughes,  1  B.  R.  336 ;  s.  o.  3  Ben.  85 ;  s.  c.  I'L.  T.  B.  45. 

'  In  re  Dodge,  1  B.  R.  433 ;  s.  c.  3  Ben.  347. 

« In  re  Solis,  3  B.  R.  761 ;  s.  c.  4  Ben.  143. 

'  In  re  Bodenbeim  et  al.  3  B.  R.  419;  s.  c.  3  L.  T.  B.  64. 
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ruptcy,  and  include  the  day  when  the  application  can  or 
should  be  made,  according  to  the  phraseology  of  the  stat- 
ute, unless  this  last  day  falls  on  a  Sunday,  Christmas  Day, 
or  on  any  day  appointed  by  the  President  of  the  United 
States  as  a  day  of  public  fast  or  thanksgiving,  or  on  the 
Fourth  of  July,  in  which  case  the  time  must  be  reckoned 
exclusive  of  that  day  also  (§  5013). 

An  involuntary,  as  well  as  a  voluntary,  banlo-upt  may- 
apply  for  a  discharge.^  The  application  must  be  by  a  pe- 
tition in  the  prescribed  form,*  addressed  to  the  judge,  and 
properly  entitled  in  the  cause.  It  should  state  the  day 
on  which  the  petitioner  was  adjudged  bankrupt,  and  the 
date  on  which  it  is  filed.  If  it  is  made  within  six  months 
from  the  date  of  the  adjudication  of  bankruptcy,  it  must 
allege  either  that  no  debts  have  been  proved,  or  that  no 
assets  have  come  to  the  hands  of  the  assignee.  A  mem- 
ber of  a  firm  need  not  pray  for  a  discharge  from  his  part- 
nership debts  in  precise  words,  for  if  he  asks  for  a 
discharge  from  all  his  provable  debts,  he  virtually  prays 
for  a  discharge  from  his  partnership  debts.*  The  petition 
must  be  signed  by  the  petitioner,  but  need  not  be  sworn 
to.  When  it  is  sworn  to,  the  affidavit  is  usually  according 
to  the  form  appended  to  the  petition  in  involuntary  bank- 
ruptcy. The  general  practice  is  to  file  the  petition  in 
court.*  In  some  districts  it  is  referred  to  the  register,  bui 
generally  it  is  retained  in  court.  At  the  time  of  filing  the 
petition  the  bankrupt  must  deposit  money  enough  to 
secure  the  costs  of  serving  the  notices  upon  the  creditors 
A  list  qf  all  creditors  who  have  proved  their  debts  mus1 
also  be  obtained  from  the  assignee  or  register,  and  filec 
with  the  petition.  K  the  assignee  refuses  to  furnish  sucl 
list,  the  register,  upon  the  application  of  the  bankrupt 


'  In  re  S.  D.  Clark,  3  B.  R.  16;    s.  c.  2  Biss.  73 ;  in  re  Bunster,  5  B.  R  83 
s.  c.  41  How.  Pr.  406 ;  s.  c.  5  Ben.  24a. 

"  Form  No.  51.  =  In  re  Wm.  H.  Pierson,  10  B.  R.  107. 

*  In  re  Bellamy,  1  B.  R.  113 ;  s.  c.  1  Ben.  474. 
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has  the  power  to  pass  an  order  directing  him  to  make  it 
out  and  deliver  it  to  the  bankrupt.^ 

The  court,  as  soon  as  it  finds  that  the  application  is 
properly  filed,  orders  notice  to  be  given  by  mail  to  all 
creditors  who  have  proved  their  debts,  and  by  publica- 
tion, at  least  once  a  week,  in  such  newspapers  as  may  be 
designated,  due  regard  being  had  to  the  general  circula- 
tion of  the  same  in  the  district,  or  in  that  portion  of  the 
district  in  which  the  bankrupt  and  his  creditors  reside, 
to  appear  upon  a  certain  day,  appointed  for  that  purpose, 
and  show  cause  vphy  a  discharge  shall  not  be  granted  to 
the  bankrupt  (§  5109). 

The  order  to  show  cause  must  be  in  the  prescribed 
form.^  It  must  have  the  seal  of  the  court  and  the  signa- 
ture of  the  clerk  even  when  it  is  issued  by  the  register, 
and  may  be  made  returnable  at  his  office.  The  newspapers 
in  which  the  notices  are  to  be  published  must  be  desig- 
nated, and  be  selected  from  among  those  named  in  the 
rules  of  court.®  The  rules  provide  that  the  second  and 
third  meetings  may  be  called  at  the  same  time  that  the 
notices  are  sent  to  the  creditors,*  but  these  meetings  are 
now  everywhere  dispensed  with  in  cases  where  there  are 
no  assets. 

The  notices  must  be  sent  by  the  clerk,®  and  should  be 
in  the  prescribed  form,^  These  notices  are  only  sent  to 
'those  creditors  who  have  proved  their  debts.''  If  no  cred- 
itors have  proved  their  debts,  the  publication  is  the  only 
notice  required.*  A  return  is  always  made  to  the  register. 
The  clerk's  certificate  is  sufficient  evidence  that  the  notices 
were  duly  mailed.^     Copies  of  the  advertisements  in  the 

'  In  re  Blaisdell  et  al.  6  B.  R.  78 ;  s.  c.  42  How.  Pr.  274;  s,  c.  5  Bei).  430. 
'  Form  No.  51.  '  In  re  Bellamy,  1  B.  R.  98,  113 ;  s.  c.  1  Ben.  426,  474. 

*  Rule  XXV.  '  Jn  re  Bellamy,  1  B.  R.  98,  11;?;  s.  c.  1  Ben.  426,  474. 

'  Form  No.  53. 

'  In  re  Mclntyre,  1  B.  R.  151 ;  s.  c.  1  Ben.  543 ;  Morse  v.  Presby,  25  N.  R 
299.  »  Anon.  1  B.  R.  138. 

'  In  re  Townsend,  1  B.  R.  316 ;  s.  c.  3  Ben.  63 ;  s.  c.  1  L.  T.  B.  2. 
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newspapers  are  always  filed  with  the  return,  and  in  some 
districts  are  verified  by  the  oath  of  the  printer/ 

If  the  application  has  been  made  within  six  months 
from  the  date  of  the  adjudication,  the  bankrupt  must,  upon 
the  return  day  or  before  the  granting  of  the  discharge, 
procure  and  file  a  return  of  the  assignee,  certifying  that,  at 
the  date  of  the  filing  of  the  petition  for  a  discharge,  there 
were  either  no  assets  in  his  hands  or  no  debts  proved,  as 
the  case  may  be.*  He  must  also  appear  before- the  reg- 
ister, and  subscribe  an  oath  to  the  efl^ect  that  he  has  not 
done,  suffered,  or  been  privy  to  any  act,  matter,  or  thing 
specified  in  the  statute  as  a  ground  for  withholding  such 
discharge,  or  a,s  invalidating  such  discharge  if  granted 
(§  5113).  This  oath  is  merely  an  item  of  indispensable 
evidence,  without  which  the  discharge  can  not  be  granted, 
and  should  be  taken  and  subscribed  before  the  certificate?? 
of  conformity  can  be  granted.*  It  may,  however,  be  pro- 
duced and  filed  at  the  hearing.*  It  should  be  administered 
whether  specifications  have  been  filed  or  not.^  No  dis- 
charge can  be  granted  if  the  bankrupt  dies  before  he  takes 
this  oath.®  But  if  he  dies  after  he  has  taken  the  final 
oath,  the  discharge  may  be  granted  as  of  a  date  when  he 
was  alive.''  When  specifications  are  withdi^awn  after  the 
oath  is  taken,  it  must  be  again  taken  and  subscribed  after 
the  withdrawal.* 

After  the  oath  has  been  taken,  it  is  the  duty  of  the  ' 
register  to  examine  all  the  papers  in  the  case,  including 
the  clerk's  return  of  the  service  of  the  order  to  show  cause, 
and  certify  whether  all  the  proceedings  have  been  regular, 

'  lu  re  Bellamy,  1  B.  R..98  ;  s.  c.  1  Ben.  426. 
'  In  re  Bellamy,  1  B.  K.  64 ;  s.  c.  1  Ben.  390 ;  s.  c.  1  L.  T.  B.  33. 
=  In  re  Bellamy,  1  B.  R.  98 ;  s.  c.  1  Ben.  426. 
*  In  re  Robert  A.  Sutherland,  1  Deady,  573. 
"  In  re  Eugene  Pulver,  3  B.  R.  813  ;  s.  c.  3  Ben.  65. 

°  In  re  O'Fan-ell  et  al.  3  B.  R.  484 ;  s.  c.  3  Ben.  191 ;  s.  o.  1  L.  T.  B.  159. 
'  Young  V.  Ridenbaugh,  11  B.  R.  563  ;  s.  c.  3  Dillon,  339. 
,       '  In  re  Machad,  3  B.  R.  363. 
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and  whether  the  bankrupt  has  complied  with  all  the  re- 
quirements of  the  statute.  This  is  called  the  certificate  of 
conformity,  and  can  only  be  made  under  a  special  order 
of  the  court.^  This  certificate  is  made  essential  by  the 
requirement  that  no  discharge  shall  be  granted  unless  it 
appears  that  the  bankrupt  has  in  all  things  conformed 
to  his  duty  under  the  statute,  and  is  entitled  under  its 
provisions  to  be  discharged  (§  5114).  The  court  must 
take  notice  of  its  own  record,  not  only  of  irregularities  in 
the  proceedings,  but  of  all  other  matters,  which  prevent 
the  granting  of  a  discharge,  and  is  legally  bound  to  make 
a  thorough  examination  for  the  purpose  of  ascertaining- 
that  no  valid  ground  exists  for  withholding  it.  Any  ad- 
mission, in  the  course  of  an  examination,  of  loss  of  money 
by  gambling,  since  the  passage  of  the  statute,  prevents  a 
discharge.*  These  were  matters  that  appeared  upon  the 
face  of  the  record,  and  were  made  the  grounds  for  re- 
fusing a  discharge,  although  no  creditor  interposed  an  ob- 
jection. 

Irregularities  in  the  course  of  the  proceedings  affect 
the  jurisdiction  of  the  court,  and  must  be  judicially  no- 
ticed. Thus,  defects  in  the  service  of  the  warrant,  whether 
in  the  publication  or  in  the  mailing  of  the  required  no- 
tices,* or  the  reference  of  the  case  to  the  wrong  register,* 
or  an  application  either  premature  or  too  late,  make  the 
proceedings  void.  In  all  such  cases,  all  proceedings  subse- 
quent to  the  irregularity  must  be  set  aside,  and  the  same 
proceedings  must,  if  possible,  be  had  again  with  due  regu- 
larity. It  certainly  seems  to  be  the  better  opinion  that 
the  failure  of  the  assignee  to  publish  the  notice  of  his  ap- 
pointment properly,  or  to  call  the  second  and  third  meet- 
ings of  creditors  at  the  required  times,  does  not  aflect  the 
regularity  of  the  proceedings.^ 

'  In  re  Bellamy,  1  B.  E.  98,  113;  s.  c.  1  Ben.  426,  474. 
'  In  re  Wilkinson,  3  B.  E.  386.  '  In  re  Erie  L.  Hall,  3  B.  E.  193. 

*  In  re  Littlefield,  3  B.  E.  57 ;  s.  c.  Lowell,  331 ;  a.  c.  1  L.  T.  B.  164. 
'  In  re  Littlefield,  3  B.  E.  57  ;  s.  c.  Lowell,  831 ;  s.  c.  1  L.  T.  B.  164 ;  con- 
tra, in  re  Bellamy,  1  B.  E.  64  ;  s.  c.  1  Ben.  390 ;  B.  c.  1  L.  T.  B.  33. 
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What  the  statute  means  by  declaring  that  the  bank- 
rupt must  conform  to  his  duty  under  the  statute  has  been 
frequently  cohsidered,  but  never  carefully  defined.     The 
duty  is  the  duty  of  the  party  as  a  bankrupt,  and  not  his 
duty  simply  as  a  debtor  before  he  becomes  a  bankrupt/ 
For  violations  of  his  duty  as  a  debtor,  other  penalties  are 
imposed;   for  violations  of  his  duty  as  a  bankrupt,  the 
penalty  imposed  is  the  withholding  of  his  discharge.    The 
question  to  be  determined,  then,  is  vrhat  is  the  duty  of  a 
bankrupt  under  the  statute  ?     It  must  be  confessed  that 
this  is  difficult  to  define  or  determine,  and  the  decisions  do 
not  render  much  assistance.     He  is  made  at  all  times  sub- 
ject  to  the  orders  of  the  court  (§  5104),  and  it   vs^ould 
seem  that  this  penalty  might  have  been  intended  as  a  pun- 
ishment for  disobedience  ;  yet  it  has  been  gravely  ques- 
tioned whether  there  is  any  other  punishment  in  such  case 
except  commitment  for  contempt.^     It  certainly  appears  to 
be  a  greater  violation  of  his  duty  to  disobey  an  order  than 
to  be  negligent  in  making  the  officers  perform  their  duties ; 
yet  he  has  been  made  responsible,  in  some  cases,  for  a 
failure  of  the  assignee  to  perform  his  duties,  such  as  to 
publish  the  proper  notice  of  his  appointment,^  or  to  file  his 
account,'  or  to  properly  notify  creditors  to  attend  meet- 
ings for  distribution.*      Those   duties  which  the  statute 
specially  imposes  upon  other  persons  can  scarcely  be  said 
to  be  duties  of  the  bankrupt.     He  is  only  made  responsi- 
ble for  an  omission  to  perform  his  own  duties,  and  not  for 
omissions  of  others  to  perform  their  duties,  except  so  far 
as  a  failure  may  affect  the  regularity  of  the  proceedings 
and   the  jurisdiction  of  the  court  to  grant  a  discharge. 
The  statute  has  imposed  duties  upon  various  officers  and 
other  persons,  but  it  has  not,  either  expressly  or  impliedly, 
made  him  a  general  supervisor    to  overlook  and  superin- 


'  In  re  Littlefleld,  3  B.  R.  57 ;  s.  c.  Lowell,  331 ;  s.  c.  1  L.  T.  B.  164. 

'  In  re  Bellamy,  1  B.  R.  98;  s.  c.  1  Ben.  390. 

'  In  re  Pierce  &  Holbrook,  3  B.  R.  258.  *  In  re  Bushey,  3  B.  R.  685. 
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tend  their  labors.  It  is  his  duty  to  file  correct  schedules/ 
and  a  discharge  should  be  withheld  until  he  has  complied 
with  this  requirement.  A  discharge  would  probably 
also  be  withheld  for  a  failure  to  surrender  his  property  to 
the  assignee,  or  to  execute  any  necessary  papers,  or  for 
fraudulently  withdrawing  himself  from  the  jurisdiction  of 
the  court.  He  is  made  responsible  for  the  failure  of  his 
wife  to  attend  for  examination,  unless  he  can  prove  that 
he  was  unable  to  procure  her  attendance.^  No  discharge 
can  be  refused  or  delayed  by  reason  of  the  non-payment 
of  any  fees  except  the  fee  for  his  certificate  of  discharge.*' 

When  the  order  to  show  cause  is  made  returnable 
before  the  register,  he  must  make  a  certificate  of  the  pro- 
ceedings, stating  whether  or  not  there  is  any  opposition. 
When  specifications  have  been  filed,  the  certificate  of  con- 
formity should  except  the  particulars  covered  by  the  speci- 
fications.* In  those  districts  where  a  final  examination 
is  made,  it  is  generally  held  at  this  stage  of  the  proceed- 
ings;^ but  generally  there  is  no  final  examination,  nor 
any  examination  at  all,  unless  specially  ordered.®  If  there 
are  no  assets,  or  the  assets  have  all  been  distributed,  the 
register  must  file  all  the  papers  in  the  case  in  the  office  of 
the  clerk  of  the  district  court,  and  these,  together  with 
those  on  file  in  the  clerk's  office,  constitute  the  record  in 
each  case.  It  is  the  duty  of  the  clerk  to  cause  them  to 
be  bound  together.''  The  register  must  see  that  they  are 
filed.  He  ought  not  deliver  them  to  the  bankrupt,  or 
a  creditor,  or  any  perso:n  representing  them. 

Any  creditor  may  file  specifications  against  the  grant- 
ing of  a  discharge  (§  5111).  There  has  been  considerable 
discussion  as  to  whether  a  creditor  .must  prove  his  debt 

'  In  re  Connell,  3  B.  R.  443 ;  in  re  Redfleld,  2  Ben.  73. 

'  In  re  Van  Tuyl,  3  B.  R.  579 ;  s.  c.  8  Ben.  237.  '  Rule  XXX. 

*  In  re  E.  Pulver,  2  B.  R.  313 ;  s.  c.  3  Ben.  65.     '  In  re  Brandt,  3  B.  R.  215. 

•  U.  8.  T.  Clark,  4  B.  R.  59 ;  s.  c.  1  L.  T.  B.  237 ;  s.  c,  3  L.  T.  B.  233. 
'Rule  VII. 

18 
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before  he  can  oppose    the  discharge,  but  the  weighty  of 
authority,  as  well  as  of   argument,  is    against  imposing 
this  requirement.     The  statute  clearly  gives  to  any  person 
who   has  a  suit    pending  in  a  State  court,  at  the  time 
of  the  commencement  of  proceedings  in  bankruptcy,  the 
right  to  keep   aloof  from  the    court  of  bankruptcy  and 
prosecute  his  action  already  instituted.^     Since  he  has  this 
right,  he  must  necessarily  have  the  power  to  protect  his 
interests  against  the  injurious  effects  of  a  discharge,  which 
might  materially  affect  him.      Yet,  if  he  proves  his  debt 
he  surrenders  his  right  (§  5105).      The  justices  of  the 
Supreme  Court  foresaw  this,  and  provided  that  all  per- 
sons in  interest  might  file  specifications.^      In  general  a 
person  who    has  not   proved  his  debt,  is  not  deemed  a 
creditor,  and  has  no  interest  in  the  mode  of  settling  the  es- 
tate, or  in  the  dividend,  or  in  the  acts  or  omissions  of  any 
of  the  parties  to  the  proceedings.      But  he  has  an  interest 
in  the  discharge,  because  if  it  is  granted, -he  will  be  barred. 
He  may  hold  security  which  is  inadequate  for  its  full  pay- 
ment, and  yet  is  not  in  a  condition  to  be  advantageously 
liquidated,  or  he  may  have  many  other  good  reasons  for 
not  proving  his  debt  or  concerning  himself'  with, the  pro- 
ceedings, and  yet  it  may  be  of  the  greatest  importance  to 
him  that  the  bankrupt  should  not  receive  his  discharge. 
Upon  principle,  therefore,  he  ought  to  be  heard  on  that 
issue.      The  statute  evidently  contemplates  it,  because  it 
gives  every  creditor  whose   debt    is    provable,  whether 
proved  or  not,  the  right  to  set  aside  the  discharge,  at  any 
time  within  two  years,  on  proving  fraud,  and  that  he  had 
no  knowledge  of  the  fraud  until  after  the  discharge  was 
granted.     It  is  very  difficult  to  maintain  that  the  statut« 
debars  a  creditor  from  opposing  the  discharge  before  it  ii 
granted,  when  it  allows    him  to   do  so,   afterward  upoi 


'  Samson  v.  Burton,  4  B.  R.  1 ;  s,  c.  5  Ben.  325. 
"  In  re  Boutelle,  2  B.  R.  139. 
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showing  good  cause  why  he  did  not  do  it  before.^  If  he 
does  not  prove  his  debt,  he  must  show,  by  affidavit  or 
otherwise,  what  interest  he  has  in  the  matter.  The  inter- 
est must  be  pecuniary,  and  must  be  satisfactorily  shown.^ 

A  creditor  of  an  estate  of  which  the  bankrupt  was 
administrator,  may  oppose  the  discharge  if  the  probate 
court  has  directed  a  dividend  to  be  made  among  the  cred- 
itors of  the  estate.^  If  a  creditor  who  has  assigned  his 
claim  as  a  collateral  will  have  any  surplus  coming  to  him 
after  the  payment  of  the  debt,  he  may  oppose  the  dis- 
charge.* The  appointment  of  a  receiver  and  an  assignment 
of  the  claim  to  him  does  not  so  divest  the  creditor  of  his 
interest  in  the  claim,  but  that  he  can  oppose  the  discharge.^ 

Any  creditor  who  desires  to  oppose  the  discharge 
must  enter  his  appearance  on  the  day  when  the  creditprs 
are  required  to  show  cause.*  This  provision  is  considered 
as  enabling  and  not  prohibitory.  If  the  appearance  is 
not  entered  by  the  time  specified,  the  right  to  appear  will 
be  lost,  but  it  may  be  entered  before  that  time.'^  A  re- 
quest to  have  an  appearance  entered,  however,  can  not  be 
made  until  after  the  petition  for  a  discharge  is  filed.^ 
This  seems  to  be  the  orderly  course  of  proceedings.  The 
creditors  are  not  called  upon  to  state  their  objections  until 
that  time.  Before  that  time  it  is  not  known  whether  the 
bankrupt  will  apply  for  a  discharge.  The  application,  as 
it  were,  institutes  a  new  suit  in  which  there  are  separate 
pleadings  and  distinct  issues.  There  certainly  can  not  be 
a  defense  until  it  is  called  for,  and  it  is  not  called  for  until 
the  petition  is  filed.     In  some  districts,  however,  it  may 

'  In  re  Murdock,  3  B.  R.  146 ;  s.  c.  Lowell,  363  ;  s.  c.  2  L.  T.  B.  97 ;  ia  re 
Smith  &  Bickford,  8  Blatch.  461  ;  in  re  Samuel  Book,  3  McLean,  317. 

"  In  re  Sheppard,  1  B.  R.  439  ;  8.  c.  1  L.  T.  B.  49. 

"  In  re  John  0.  Tebbetts,  5  Law.  Rep.  359. 

*  In  re  Traphagen,  1  N.  Y.  Leg.  Obs.  98 ;  s.  c.  5  Law.  Rep.  333. . 

'  In  re  Traphagen,  1  N.  Y.  Leg.  Obs.  98 ;  s.  c.  5  Law.  Rep.  333. 

'  Rule  XXIV.  '  In  re  Baum,  1  B.  R.  5 ;  s.  c.  1  Ben.  374. 

'  In  re  McVey,  3  B.R.  357;  in  re  Paget,  1  Penn.  L.  J.  367;  in  re  Gearge 
Liyermore,  5  Law.  Rep.  370. 
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be  made  at  any  time  after  the  commencement  of  the  pro- 
ceedings.^ The  appearance  may  be  in  person  or  by  coun- 
sel.  The  direction  to  enter  the  opposition  may  be  either 
verbal  or  in  writing,  but  an  entry  of  the  opposition  must 
be  made  upon  the  docket.* 

The  proceedings  may  be  adjourned  ^  without  requiring 
creditors  to  enter  their  appearance.  The  rights  of  credit- 
ors upon  the  adjourned  day  are  the  same  in  all  respects 
as  upon  the  return  day.*  An  adjournment  sine  die 
terminates  the  proceedings.  The  petition  for  a  discharga 
will  remain  good,  but  a  new  order  to  show  cause  must  he 
issued.^  The  proceedings  are  sometimes  adjourned  to 
enable  creditors  to  make  a  more  complete  examination  of 
the  bankrupt  or  of  witnesses.*  The  application  for  an 
adjpurnment  may  be  made  by  a  creditor,  although  a  pro- 
test has  been  made  against  the  allowance  of  his  claim.''. 
No  adjournment  should  be  made  except  for  good  cause 
shown,*  and  any  abuse  of  this  power  by  the  register  wiU 
be  corrected  by  the  court.^  An  appearance  not  duly  au- 
thorized,^" or  not  entered  within  the  prescribed  time,^^  will 
be  disregarded.  But  the  court  has  a  discretion  in  this 
matter,  and  may  allow  an  appearance  to  be  entered  even 
after  the  time  for  filing  specifications  has  expired.     There- 


'  In  re  Baum,  1  B.  R.  5 ;  s.  c.  1  Ben.  '374. 

=  In  re  MoVey,  3  B.  R.  357.  »  In  re  Mawson,  1  B.  R.  371. 

'  In  re  Thompson,  1  B.  R.  333;  s.  c.  3  Ben.  106;  in  re  Tallman,  1  B.  R. 
540 ;  s.  c.  3  Ben.  404 ;  in  re  James  M.  Seabury,  10  B.  R.  90 ;  in  re  S.  S. 
Houghton,  10  B.  R.  337. 

"  In  re  Seckendorf,  1  B.  R.  636;  s.  c.  3  Ben.  463. 

'  In  re  Seckendorf,  1  B.  R.  636 ;  s.  c.  3  Ben.  463  ;  in  re  Belden  &  Hooker, 
4  Ben.  335. 

'  In  re  Belden  &  Hooker,  4  Ben.  335. 

"  In  re  Mawson,  1  B.  R.  371. 

» In  re  W.  E.  Robinson,  3  B.  R.  343 ;  s.  c.  6  Blatch.  3J8;  s.  c.  36  How. 
Pr.  176;  s.  c.  3  L.  T.  B.  18. 

'°  In  re  Eidom,  8  B.  R.  106. 

"  In  re  McVey,  3  B.  R.  357 ;  m  re  Smith  &  Bickford,  5  B.  R.  30;  in  re 
Robert  A.  Sutherland,  1  Deady,  578  ;  Creditors  v.  Williams,  4  B.  R.  580;  s. 
c.  3  L.  T.  B.  166;  in  re  James  M.  Seabury,  10  B.  R.  90;  in  re  Joseph  Bux- 
baum,  18  B.  R.  477. 
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fore,  if  a  creditor  files  specifications  and  then  declines  to 
prosecute  them,  other  creditors  may  be  permitted  to  enter 
their  appearance  in  support  of  the  specifications,  although 
the  time  for  entering  an  appearance  is  passed.^  If  no  ap- 
pearance is  entered,  the  proceedings  may  be  continued 
from  time  to  time,  to  suit  the  convenience  of  the  bank- 
rupt. A  day  is  appointed  for  the  creditors  to  show  cause, 
but  such  appointment  does  not  fix  the  day  for  hearing  the 
application  for  the  discharge.^  The  proper  entry  of  an 
appearance  suspends  further  proceedings  until  the  time 
for  filing  specifications. 

The  specifications  must  be  in  writing  and  set  forth  the 
grounds  of  the  opposition  (§  5111).  They  must  state  the 
name  of  the  opposing  creditor.*  They  must  be  filed 
within  ten  days  after  the  last  day  on  which  an  appearance 
can  be  entered,  unless  the  time  is  enlarged  by  the  district 
court.*  They  can  only  be  filed  by  those  who  have  entered 
their  appearance  properly.  If  they  are  not  filed  within 
the  prescribed  time,  they  can  not  be  entertained.®  If  a 
creditor  who  has  regularly  entered  his  appearance  fails, 
through  inadvertence,  to  file  them  within  the  prescribed 
time,  he  may,  on  showing  proper  cause,  be  allowed  to  file 
them  nunc  pro  tunc.^  Although  the  register  can  not  hear 
any  question  concerning  the  allowance  of  a  discharge 
(§  4999),  the  specifications  may,  nevertheless,  be  filed  with 
him.'  The  practice  varies  according  to  the  place  where 
the  order  to  show  cause  is  returnable.  If  it  is  made  re- 
turnable in  court,  they  are  filed  there ;  if  it  is  made  re- 
turnable before  the  register,  they  are  filed  with  him.  He 
proceeds  with  the  case,  notwithstanding  the  specifications, 


'  In  re  S.  S.  Houghton,  10  B.  B.  337 ;  in  re  Lewis  Levin,  14  B.  K.  385 ; 
contra,  Creditors  v.  Williams,  4  B.  R.  580;  s.  c.  3  L.  T.  B.  166. 
^  In  re  Robert  A.  Sutherland,  1  Deady,  573. 
'  In  re  8.  S.  Houghton,  10  B.  R.  337.  "  Rule  XXI V. 

'  In  re  McVey,  3  B.  R.  357.  '  In  re  Grefe,  2  B.  R.  339. 

'  In  re  Bellamy,  1  B.  R.  98 ;  s.  C.  1  Ben.  436. 
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until  his  duties  are  performed/  and  then  the  case,  by  vir- 
tue of  the  specifications,  is  removed  into  court.^  If  the 
specifications  are  not  filed  within  the  prescribed  time,  and 
the  time  for  filing  is  not  extended,  the  cause  progresses  as 
though  there  were  no  opposition.^  If  there  is  no  opposi- 
tion, the  grounds  for  vrithholding  a  discharge  are  regarded 
as  not  existing,*  unless  they  appear  upon  the  face  of  the 
proceedings. 

The  specifications  must  be  in  the  prescribed  form,^  and 
set  forth  some  act  which  is  a  valid  ground  for  withholding 
the  discharge.  This  must  be  some  one  of  the  acts  specific- 
ally  designated  by  the  statute  (§  5110),  or  some  defect  or 
irregularity  that  defeats  the  jurisdiction  of  the  court  over 
the  debtor,''  or  deprives  it  of  the  power  to  grant  the  dis- 
charge in  the  present  condition  of  the  proceedings  J  Ob- 
jections which  go  to  the  power  of  the  court  to  grant  the 
discharge,  may  also  be  made  by  motion.^  Proceedings  ia 
bankruptcy  are  strictly  statutory  proceedings,  and  if  the 
formal  and  jurisdictional  requirements  of  the  statute  have 
been  met  and  complied  with,  the  discharge  can  only  be 
refused  for  some  ground  specially  set  forth  in  the  statute. 
Hence  the  existence  of  fiduciary  debts,"  or  fraud  in  the 
creation  of  the  debt,^"  is  not  a  sufficient  ground.  By  the 
express  terms  of  the  statute,  however,  no  discharge  can  be 
granted  if  the  bankrupt  has  willfully  sworn  falsely  in  his 
affidavit  annexed  to  his  petition,  schedule,  or  inventory, 
or  upon  any  examination  in  the  course  of  the  proceedings 
in  bankruptcy,  in  relation  to  any  material  fact  concerning 
his  estate  or  his  debts,  or  to  any  other  material  fact ;  or  if 
he  has  concealed  any  part  of  his  estate  or  effects,  or  any 

■  In  re  Puffer,  2  B.  R.  43.        =  In  re  Mawson,  1  B.  B.  265 ;  s.  c.  2  Ben.  122. 
"  In  re  McVey,  2  B.  R.  257. 

'  In  re  Schuyler,  3  B.  R.  549;  s.  c.  3  Ben.  300;  s.  c.  3  L.  T.  B.  85. 
"  Form  No.  53.  »  In  re  Little,  3  B.  R.  394 ;  s.  c.  3  Ben.  25. 

'  In  re  Anson  Martin,  3  B.  R.  548. 

» In  re  Woolums,  1  B.  R.  496.  "  In  re  Elliott,  3  B.  R.  110. 

"  In  re  Rathbone,  1  B.  R.  334;  s.  c.  3  Ben.  138. 
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books  or  writings  relating  thereto ;  or  if  be  has  been  gnilty 
of  any  frauds  or  negligence  in  the  care,  custody,  or  delivery 
to  the  assignee  of  the  property  belonging  to  him  at  the 
time  of  the  presentation  of  the  petition  and  inventory,  ex- 
cepting siich  property  as  he  is  permitted  to  retain  under 
the  provisions  of  the  statute ;  or  if  he  has  caused,  permitted, 
or  suffered  any  loss,  waste,  or  destruction  thereof;  or  if, 
within  four  months  before  the  commencement  of  such  pro- 
ceedingsj  he  has  procured  his  lands,  goods,  money,  or  chat- 
tels to  be  attached,  sequestered,  or  seized  on  execution; 
or  if,  since  March  2,  1867,  he  has  destroyed,  mutilated, 
altered,  or  falsified  any  of  his  books,  documents,  papers, 
writings,  or  securities,  or  has  made,  or  been  privy  to 
the  making  of  any  false  or  fraudulent  entry  in  any  book 
of  account  or  other  document,  with  intent  to  defraud  his, 
creditors ;  or  has  removed,  or  caused  to  be  removed,  any 
part  of  his  property  from  the  district,  with  intent  to  de- 
fraud his  creditors;  or  if  he  has  given  any  fraudulent 
preference  contrary  to  the  provisions  of  the  statute;  or 
made  any  fraudulent  payment,  gift,  transfer,  conveyance, 
or  assignment  of  any  part  of  his  property;  or  has  lost 
any  part  thereof  in  gaming ;  or  has  admitted  a  false  or 
fictitious  debt  against  his  estate ;  or  if,  having  knowledge 
that  any  person  has  proved  such  false  or  fictitious  debt, 
he  has  not  disclosed  the  same  to  his  assignee  within  one 
month  after  such  knowledge ;  or  if,  being  a  merchant  or 
tradesman,  he  has  not,  at  all  times,  since  March  2,  1867, 
kept  proper  books  of  account ;  or  if  he,  or  any  person  in 
his  behalf,  has  procured  the  assent  of  any  creditor  to  the 
discharge,  or  influenced  the  action  of  any  (Creditor  at  any 
stage  of  the  proceedings  by  any  pecuniary  consideration 
or  obligation ;  or  if  he  has,  in  contemplation  of  becoming 
bankrupt,  made  anypledge,  payment,  transfer,  assignment, 
or  conveyance  of  any  part  of  his  property,  directly  or  in- 
directly, absolutely  or  conditionally,  for  the  purpose  of 
preferi'ing  any  creditor  or  person  having  a  claim  against 
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him,  or  who  is  or  may  be  tmder  liability  for  him,  or  for 
the  purpose  of  preventing  the  property  from  coming  into 
the  hands  of  the  assignee,  or  of  being  distributed  under 
the  statute  in  satisfaction  of  his  debts;  or  if  he  has  been 
convicted  of  any  misdemeanor  under  the  statute  (§  5110). 

It  is  not  sufficient  for  the  specifications  to  follow  and 
adopt  the  language  of  the  statute,  nor  will  they  be  allowed 
to  be  vague  and  general.  They  must  be  precise  and  defi- 
nite, and  allege  facts  so  distinctly  and  specifically  as  so 
advise  the  bankrupt  of  what  he  must  be  prepared  to  meet 
and  resist.  They  must  particularize  the  facts  descriptive 
of  the  offense  alleged  as  the  ground  for  withholding  the 
discharge,  setting  forth  as  clearly  as  may  be,  the  time, 
place,  person,  preperty,  both  as  to  kind  and  quality,  and 
the  manner  in  which  the  act  wag  committed.  The  facts, 
and  not  the  evidence  to  prove  them,  should  be  stated. 
The  allegations  should  also  be  positive,  and  so  framed 
that  an  issue  can  be  raised  upon  them.^ 

When  the  specifications  deny  the  right  of  the  bank- 
rupt to  apply  in  the  district,  they  must  aver  that  he  re- 
sided or  carried  on  business,  as  the  case  may  be,  in  some 
other  district  for  a  longer  period  during  the  six  months 
next  immediately  preceding  the  filing  of  the  petition  than 
he  did  in  the  district  where  the  proceedings  are  pendiiig. 
An  averment  that  he  did  not  reside  or  carry  on  business 
in  the  district  for  six  months  is  too  broad.  It  may 
be  true,  and  yet  he  may  be  entitled  to  his  discharge.^  An 
averment  that  he  swore  falsely  in  the  affidavit  to  his  peti- 
tion, schedule,  or  inventoiy,  or  upon  any  examination, 
must  charge  that  such  false  oath  was  willful.  If  the  alleged 
false  oath  was  taken  in  the  course  of  an  examination,  it 
must  set  forth  the  facts  in  regard  to  which  it  was  taken, 

'  In  re  Ratbbone,  1  B.  R.  294;  s.  c.  2  Ben.  138;  in  re  Eidoin,  3  B.R.  106; 
in  re  Smith  &  Bickford,  5  B.  R.  20. 

"  In  re  Burk,  3  B.  R.  396  ;  s.  c.  1  Deady,  435 ;  s.  c.  3  L.  T.  B.  45. 
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and  charge  that  they  were  material.^  If  the  specifications 
charge  a  concealment  of  property,  they  must  state,  with 
some  particularity,  both  as  to  kind'  and  quantity,  what 
property  was  concealed.*  When  the  specifications  charge 
that  the  bankrupt  destroyed,  mutulated,  or  falsified  his 
documents,  papers  or  writings,  they  must  aver  that  the 
act  was  done  with  intent  to  defraud  his  creditors.^  Speci- 
fications which  charge  that  he  has  not  kept  proper  books 
of  account  must  aver  that  he  was  a  merchant  or  tradesman. 
Where  the  objection  is  that  a  cash  account  is  wholly 
wanting,  the  allegations  may  be  general.*  Thus,  an  alle- 
gation that  the  books  do  not  show  what  moneys  were 
received,  or  what  disposition  was  made  of  the  same,  is 
sufficiently  specific  to  admit  evidence  that  no  such  account 
whatever  was  kept  for  a  period  of  time.^  If  the  objec- 
tion, however,  is  that  certain  entries  are  wanting,  or  that 
there  are  irregularities  in  the  mode  of  keeping  the  books, 
these  must  be  specially  pointed  out.®  K  the  specifications 
charge  that  the  bankrupt  has  procured  the  assent  of  a 
creditor  to  his  discharge,  or  influenced  the  action  of  any 
creditor  at  any  stage  of  the  proceedings,  they  must  aver 
that  he  did  so  by  means  of  a  pecuniary  consideration  or 
obligation.'^ 

As  soon  as  the  specifications  are  filed,  the  bankrupt 
must  determine  what  course '  he  will  pursue  in  regard  to 
them.  If  they  are  vague  and  general,  he  may  move  to 
have  them  stricken  out,^  or  rely  upon  this  defense  at  the 
trial,  for  the  court  will  always  disregard  them.'     If  they 

'  In  re  Rathbone,  1  B.  R.  334 ;  s.  c.  3  Ben.  138 ;  in  re  Eidom,  8  B.  R.  106. 

'  In  re  Mawson,  1  B.  R.  437;  b.  c.  3  Ben.  333. 

'  In  re  William  H.  Marston,  5  Ben.  313. 

*  In  re  Littlefleld,  3  B.  R.  57;  s.  c.  Lowell,  381 ;  s.  c.  1  L.  T.  B.  164. 

'In  re  Belis  et  al.  8  B.  R.  496;  s.  c.  4  Ben.  53. 

'  In  re  Littlefleld,  3  B.  R.  57;  s.  c.  Lowell,  331;  s.  0.  1  L.  T.  B.  164. 

'  In  re  Mawson,  1  B.  R.  487,  548  ;  s.  c.  3  Ben.  833,  413. 

'  In  re  Waggoner,  1  Ben.  583. 

°  In  re  Rathbone,  1  B.  R.  394;  s.  c.  3  Ben.  138. 
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are  insufficient  in  law,  lie  may  demur  to  them,-  or  file  ex- 
ceptions analogous  to  those  allowed  in  equity.^  If  the 
creditor  finds  his  specifications  are  defective,  he  may,  upon 
application,  be  allowed  to  amend  them.*  Whenever  the 
bankrupt  sees  proper  to  make  the  general  defense,  he  com- 
monly does  so  by  means  of  an  answer. 

As  soon  as  the  issues  are  made  up,  the  court  must 
make  an  order  as  to  the  entry  of  the  case  for  trial  on  the 
docket,  and  the  time  within  which  the  same  will  be  heard 
and  decided.*  K  the  bankrupt  is  dilatory,  the  creditor 
may  move  the  court  to  set  the  case  down  for  a  hearing.* 
The  judge  may,  in  his  discretion,  order  any  question  of 
fact  to  be  tried  at  a  stated  session  of  the  court  (§  5111). 
A  trial  by  a  jury  may  be  directed,  and  parties  may  ask  for 
it  on  the  day  assigned  for  a  hearing,  without  having  made 
any  previous  demand.^  The  burden  of  proof  rests  upon 
the  opposing  creditor.'^  Evidence  in  support  of  the  speci- 
fications is  the  only  evidence  that  can  be  introduced.  The 
creditor  is  bound  by  them,  and  can  not  go  beyond  them 
or  produce  evidence  outside  of  them.^  If  he  has  given  his 
assent  to  any  act,  he  will  be  estopped  from  urging  it  as  a 
ground  from  withholding  the  discharge.'  Where  it  appears 
to  be  due  to  justice,  an  amendment  of  the  specifications 
may  be  allowed  at  the  trial.^" 

If  the  bankrupt  is  successful  upon  the  trial  of  the 
specifications,  or  if  there  is  no  opposition  to  his  discharge, 
there  is  still,  in  cases  of  voluntary  bankruptcy,  another  re- 
quirement of  the  statute  that  must  be  complied  with 
before  he  can  obtain  his  discharge.     No  discharge  can  be 

'  In  re  MoVey,  2  B.  R.  257. 

"  In  re  Rosenfleld,  2  B.  E.  117 ;  8.  c.  1  L.  T.  B.  100. 

=  In  re  W.  D.  Hill,  1  B.  R.  375 ;  s.  c.  3  Ben.  136.  •  Rule  XXIV. 

"  In  re  Robert  A.  Sutherland,  1  Deady,  573. 

°  In  re  Lawson,  3  B.  R.  118. 

'  In  re  Okell,  3  B.  R.  105 ;  in  re  George  &  Proctor,  Lowell,  409.  . 

"  In  re  Rosenfield,  3  B.  R.  117 ;  s.  c.  1  L.  T.  B.  100. 

'  In  re  Schuyler,  3  B.  R.  549 ;  s.  c.  3  Ben.  300 ;  s.  c.  3  L.  T.  B.  85. 

'"  In  re  Belis  et  al.  8  B.  R.  496  ;  s.  c.  4  Ben.  53. 
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granted  to  a  voluntary  bankrupt  whose  assets  are  not 
equal  to  thirty  per  centum  of  the  claims  proved  against 
his  estate  upon  which  he  is  liable  as  the  principal  debtor, 
without  the  assent  of  at  least  one-fourth  in  number  and 
one-third  in  value  of  his  creditors.^  A  debtor  who  is  put 
into  bankruptcy  on  the  petition  of  his  copartner  is  re- 
garded as  a  voluntary  bankrupt  within  the  meaning  of 
this  provision.^  The  value  of  the  assets  is  to  be  deter- 
mined, not  by  an  appraisement  made  at  the  time  of  the. 
filing  of  the  petition,"  but  by  such  proceeds  of  the  assets 
as  may  be  in  the  hands  of  the  assignee  at  the  time  of  the 
hearing*  In  ascertaining  the  amount,  the  sum  necessary 
to  pay  off  and  discharge  all  liens  must  be  deducted.®  The 
term  "assets"  is  not  used  to  express  the  net  balance 
to  be  distributed  among  the  creditors,  but  means  the  en- 
tire estate  of  the  bankrupt,  without  any  deductions  for 
the  costs  or  expenses  of  the  proceedings."  The  statute 
does  not  permit  a  fi.ctitious  or  exaggerated  va,luation  of 
his  assets  by  the  bankrupt,  while,  on  the  other  hand,  if  the 
assets  are,  at  a  fair  and  just  estimate,  equal  to  thirty  per 
cent,  of  the  debts  proved  upon  which  he  is  liable  as  prin- 
cipal debtor,  the  discharge  is  not  to  be  denied  by  reason 
of  any  sacrifice  made  by  the  assignee  or  the  creditors  in 
converting  the  assets  into  cash.'' 

The  time  of  the  hearing  of  the  discharge  is  the  return 
day  of  the  order  to  show  cause,  whether  that  is  the  original 
day  or  an  adjourned  day,  and  no  claim  proved  after  that  time 

'  Act  of  June  33,  1874,  §  9;  in  re  James  Derby,  13  B.  R.  341. 
'  In  re  W.  F.  Wilson,  13  B.  K.  353. 

'  In  re  Frederick,  3  B.  E.  465  :  s.  c.  1  L.  T.  B.  181 ;  in  re  Van  Riper,  6  B. 
R.  573. 

*  In  re  Webb  &  Taylor,  3  B.  R.  730 ;  in  re  Borden  &  Geary,  5  B.  R.  138 ; 
s.  c.  5  Ben.  338;  in  re  Van  Riper,  6  B.  R.  573;  vide  in  re  Lincoln  &  Cherry, 
7  B.  R.  334 ;  s.  c.  3  L.  T.  B.  341. 

'  In  re  W.  H.  Graham,  5  B.  R.  155;  in  re  Van  Riper,  6  B.  R.  573. 

"  In  re  Kahley  et  al.  6  B.  R.  189;  s.  c.  3  Biss.  169;  contra,  in  re  Vinton, 
7  B.  R.  138;  in  re  Thompson,  3  Biss.  481. 

'  In  re  Thompson,  3  Biss.  481 ;  in  re  Lincoln  &  Cherry,  7  B.  R.  331;  s.  c. 
3L.T.  B.  341. 
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can  be  counted  among  the  claims  that  are  to  be  taken  into 
account  in  computing  the  number  requisite  to  a  dischafge.^ 
A  party  who  purchases  claims  against  the  bankrupt  at  a 
discount,  holds  them  to  their  full  amount*  Creditors  who 
have  given  a  release  in  pursuance  of  an  assignment  made 
before  the  commencement  of  the  proceedings  in  bank- 
ruptcy, can  not  be  recognized  as  creditors,  for  the  debts 
must  be  existing  and  unpaid  at  the  time  of  the  hearing.' 
A  liability  as  indorser  is  not  a  liability  as  principal  debtor, 
for  such  liability  is  secondary  to  that  of  the  maker  who  is- 
the  principal  debtor.* 

A  certificate  of  conformity  can  not  be  granted,  unless 
the  bankrupt,  before  or  at  the  time  of  hearing  the  applica- 
tion for  a  discharge,  tenders  or  files  the  assent  in  writing 
of  the  requisite  number  of  such  creditors,  or  shows  by  the 
return  of  the  assignee,  that  his  assets  equal  the  required 
proportion  of  such  debt.^  A  creditor  who  has  given  his 
assent  in  wi'iting,  by  which  others  have  been  presump- 
tively influenced  in  giving  theirs,  has  no  absolute  right  to 
withdraw  it  even  on  the  day  fixed  for  the  hearing.* 

It  is  also  provided  that  no  person  who  has  been  dis- 
charged under  the  statute,  and  afterward  becomes  bank- 
rupt on  his  own  application,  shall  be  again  entitled  to  a 
discharge,  whose  estate  is  insufficient  to  pay  seventy  per 
centum  of  the  debts  proved  against  it,  unless  the  assent 
in  writing  of  three-fourths  in  value  of  his  creditors  who 
have  proved  their  claims,  is  filed  at  or  before  the  time  of 
application  for  discharge.  But  a  bankrupt  who  proves 
to  the  satisfaction  of  the  court  that  he  has  paid  all  the 
debts  owing  by  him  at  the  time  of  any  previous  bank- 

'  In  re  John  B.  Borst,  11  B.  R.  96. 

^  Ib  re  Chas.  B.  Houghton,  5  Law  Rep.  331. 

'  In  re  Aspinwall,  3  Penn.  L.  J.  213. 

*  In  re  Lewis  B.  Loder,  4  Ben.  838. 

'  In  re  Bunster,  5  B.  R.  83  ;  s.  c.  41  How.  Pr.  406  ;  s.  c.  5  Ben.  3i2  ;  in  re 
Cretiew,  5  B.  R.  433;  s.  c.  3  L.  T.  B.  137. 

"  In  re  Brent,  8  B.  R.  444;  s.  c.  3  Dillon,  139. 
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ruptcy,  or  who  hai  been  voluntarily  I'eleased  tlierefrom 
-by  his  creditors,  is  entitled  to  a  discharge  in  the  same 
manner  and  with  the  same  effect  as  if  he  had  not  pre- 
viously been  bankrupt  (§  5116). 

Whenever  it  appears  that  the  bankrupt  has  in  all 
things  conformed  to  his  duty  under  the  statute,  and  is  en- 
titled to  a  discharge,  the  court  must  grant  him  a  certifi- 
cate under  its  seal  in  the  prescribed  form  (§  5114).  The 
original  order  of  discharge  is  retained  in  court,  and  a 
copy  is  given  to  the  bankrvipt.^  When  a  partnership  is 
brought  into  bankruptcy,  the  certificate  of  discharge  is 
granted  or  refused  to  each  partner  in  the  same  manner  as 
it  would  be  if  the  proceedings  had  been  against  him 
alone  ^(§  5121). 

The  bankruptcy  court  has  the  same  inherent  power  as 
all  other  courts  to  recall  its  own  decrees,  or  to  vary  or 
annul  them,  as  justice  may  require.  A  decree  allowing  a 
discharge,  however,  will  only  be  opened  upon  good  cause 
shown,  and  for  a  trial  upon  the  merits,  and  not  upon  any 
mere  technical  matter.^ 

Any  creditor  or  creditors  of  the  bankrupt,  whose  debts 
were  proved  or  provable  against  the  estate  in  bankruptcy, 
who  see  fit  to  contest  the  validity  of  the  discharge  on  the 
ground  that  it  was  fraudulently  obtained,  may,  at  any  time 
within  two  years  after  the  date  thereof,  apply  to  the  court 
which  granted  it  to  set  aside  and  annul  the  same.  This 
application  must  be  in.  writing,  and  specify  which,  in  par- 
ticular, of  the  several  acts  mentioned  in  section  twenty- 
■  nine,  it  is  intended  to  give  evidence  of  against  the  bank- 
rupt, setting  forth  the  grounds  of  avoidance ;  and  no 
evidence  will  be  admitted  as  to  any  other  act,  but  the 
application  is  subject  to  amendment  at  the  discretion  of 

'  In  re  J.  W.  Dean,  1  B.  R.  349 ;  s.  c.  1  L.  T.  B.  9;  Pennell  v.  Percival,  13 
Penn.  19V. 

'  In  re  Schofleld  et  al.  3  B.  R.  551. 

'  In  re  Dupee,  6  B.  R.  89 ;  Thomas  v.  Hunter,  3  McLean,  397. 
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the  court.  The  court  must  cause  reasonable  notice  of  the 
application  to  be  given  to  the  bankrupt,  and  order  him  to- 
appear  and  answer  the  same  within  such  time  as  to  the 
court  may  seem  fit  and  proper.  If,  upon  the  hearing,  the 
court  finds  that  the  fraudulent  acts,  or  any  of  them,  set 
forth  by  the  creditor  or  creditors  against  the  bankrupt, 
are  proved,  and  that  the  creditor  or  creditors  had  no 
knowledge  of  the  same  until  after  the  granting  of  the  dis- 
charge, judgment  must  be  given  in  favor  of  the  creditor 
or  creditors,  and  the  discharge  must  be  set  aside  and 
annulled.  But  if  the  court  finds  that  the  fraudulent  acts, 
and  all  of  them,  are  not  proved,  or  that  they  were  known 
to  the  creditor  or  creditors  before  the  granting  of  the  dis- 
charge, then  judgment  must  be  rendered  in  favor  of  the 
bankrupt,  and  the  validity  of  his  discharge  will  not  be 
affected  by  such  proceedings  (§  5120). 

It  appears  to  be  the  better  opinion  that  the  power 
conferred  upon  the  court  of  bankruptcy  to  annul  the  dis- 
charge is  exclusive,  and  that  the  discharge,  like  any  other 
judgment,  can  not  be  impeached,  when  brought  in  question 
in  a  collateral  action  by  any  party  who  has  been  properly 
notified  of  the  pendency  of  the  proceedings  in  bankruptcy. 
The  statute,  it  is  true,  declares  that  the  discharge,  if 
granted,  shall  not  be  valid,  if  the  bankrupt  has  committed 
any  of  the  acts  which  would  constitute  valid  grounds  for 
withholding  it  (§  5110)  ;  but  this  evidently  contemplates 
the  means  subsequently  provided  for  annulling  it.  If  this 
were  not  so,  it  would  be  idle  to  summon  creditors  into  a 
special  court  to  set  up  objections  whick  could  be  alleged 
and  tried  equally  as  well  in  any  court.  There  must,  more- 
over, be  an  end  of  litigation,  a  time  beyond  which  certain 
facts  can  not  be  contested.  This  is  the  design  in  appoint- 
ing one  special  forum  to  hear  and  adjudicate  upon  such 
facts,  and  if  they  are  not  raised  in  the  prescribed  mode,  it 
is  certainly  due  to  justice,  and  consonant  with  the  intent 
and  spirit  of  the  statute,  to  hold  that  they  can  not  be  raised 
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elsewhere.  The  necjessity  of  meeting  and  contesting  them 
in  every  court  in  which  the  discharge  may  be  pleaded  is  a 
hardship  that  Congress  never  intended  to  impose  upon  the 
bankrupt,  and  is,  moreover,  so  flagrantly  unjust  and  con- 
trary  to  all  the  ordinary  principles  of  jurisprudence,  that 
nothing  but  the  plainest  and  most  imperative  terms  of  the 
statute  could  justify  or  warrant  such  a  construction.^ 

'  Corey  v.  Ripley.  4  B.  R.  508 ;  s.  c.  57  Me.  69 ;  Gates  v.  Parish,  47  Ala. 
157 ;  Batchelder  v.  Low,  8  B.  R.  571 ;  s.  c.  43  Vt.  663;  Ocean  Nat'l  Bank  v. 
Olcott,  46  N.  Y.  13;  Parker  v.  Atwood,  51  N.  H.  181;  Way  y.  Howe,  4  B. 
E.  677;  s.  c.  108  Mass.  503;  Alston  v.  Robinett,  9  B.  R.  74;  s.  c.  37  Tex.  56; 
Hudson  V.  Bingham,  8  B.  R.  494 ;  s.  c.  6  L.  T.  B.  336  ;  Dusenbury  v.  Hoyt, 
10  B.  R.  318 ;  s.  c.  14  Abb.  Pr.  (N.  8.)  133 ;  s.  c.  53  N.  T.  531 ;  s.  c.  36  N.  Y. 
Sup.  94;  Reed  T.  BuUington,  11  B.  R.  408;  s.  c.  49  Miss.  238 ;  Stephens  v. 
Brown,  11  B.  R.  568 ;  s.  c.  49  Miss.  597 ;  contra,  Perkins  v.  Gay,  3  B.  R.  773 ; 
s.  0.  1  L.  T.  B.  331 ;  Beardsley  v.  Hall,  36  Conn.  370. 


CHAPTEE  XVI. 

MODE    OF   EEVISIWa   THE   PROCEEDtN^GS   OF   THE   COUETS   IN 
JTATTEES    OF   BAWKEFPTCT. 

Appeals  may  be  taken  from  the  district  to  the  circuit 
courts  in  all  cases  in  equity,  and  writs  of  error  may  be 
allowed  from  the  circuit  courts  to  the  district  courts  in 
cases  at  law,  under  the  jurisdiction  created  by  the  statute, 
when'  the  debt  or  damages  claimed  amount  to  more  than 
five  hundred  dollars  (§  4980).  When  the  matter  decided 
is  of  an  equitable  character,  and  is,  therefore,  one  which  is 
usually  reviewed  in  the  Federal  courts  by  appeal,  it  may 
be  carried  to  the  circuit  court  by  that  mode  of  transferring 
cases.  When  it  is  a  question  which,  by  the  system  of 
Federal  jurisprudence,  is  treated  as  a  question  of  law,  as 
distinguished  from  equity  or  admiralty  proceedings,  it  may 
be  carried  to  the  circuit  court  by  a  writ  of  error ;  but  in 
either  case,  the  debt  or  damages  claimed  must  amount  to 
more  than  five  hundred  dollars.^  Any  supposed  creditor, 
whose  claim  is  wholly  or  in  part  rejected,  or  an  assignee 
who  is  dissatisfied  with  the  allowance  of  a  claim,  may  also 
appeal  from  the  decision  of  the  district  court  to  the  circuit 
court  for  the  same  district  (§  4980).  The  proceedings  in 
such  appeals  have  been  fully  treated  of  heretofore,  and 
need  not  now  be  explained  again. 

These  are  the  only  provisions  relating  to  appeals,  and 
from  them  it  is  apparent  that  appellate  jurisdiction  of  de- 
cisions of  a  court  of  bankruptcy  is  conferred  upon  the 
circuit  court  in  only  four  classes  of  cases  :  1st.  By  appeal 
in  cases  in  equity  decided  in  the  district  court  under  the 
jurisdiction  created  by  the  statute  ;  2d,  By  writs  of  error 

■  Euddick  v.  Billings,  3  B.  R.  61 ;  s.  c.  1  Wool.  330. 


MODE  OP   REVISING  THE  PEOCEBDINGS.  289 

in  cases  at  law,  decided  in  the  exercise  of  that  jurisdiction ; 
3d.  By  appeal  from  decisions  rejecting  wholly  or  in  part 
the  claims  of  supposed   creditors;   and  4th.  By  appeal 
from  decisions   allowing  such  claims.     In  the  first  two 
classes  of  cases,  the  appeal  or  writ  of  error  is  given  to  the 
unsuccessful  party  to  the  suit,  whether  in  equity  dr  at 
law ;  in  the  third  class,  it  is  given  to  the  dissatisfied  cred- 
itor ;  in  the  fourth,  to  the  dissatisfied  assignee.     The  suits 
belonging  to  the  first  two  classes  of  cases  are  those  of 
which  concurrent  jurisdiction  is  given  to  the  circuit  courts 
and  courts  of  bankruptcy,  and  other  similg,r  suits.^    The 
cases  at  law  in  which  a  writ  of  error  may  be  taken  are  not 
merely  suits,  which  the  common  law  recognized  among  its 
settled  proceedings,  but  all  suits  of  a  similar  kind  in  which 
legal  rights  arp  to  be  determined,  without  reference  to  the 
particular  form  of  procedure  which  may  be  adopted.^    ISTo 
appeal  lies,  when  the  issue  is  tried  by  the  court  without  a 
jury,  from  a  decision  upon,  a  petition  in  involuntary  bank- 
ruptcy,* or  upon  a  petition  for  a  discharge,*  or  from  an 
order  annulling  an  adjudication  of  bankruptcy,®  or  from 
the  ratification  of  a  sale  by  the  bankruptcy  court,^  or  from 
a  decision  in  a  summary  proceeding.''     A  writ  of  error  has 
been  used  to  review  decisions  in  actions  of  assumpsit,^ 
trover,'  and  an  adjudication  of  bankruptcy  where  the  case 
was  tried  before  a  jury.^"     But  if  an  action  at  law  is  tried 

'  In  re  John  Alexander,  3  B.  R.  39 ;  s.  c.  Chase,  395 ;  s.  c.  3  L.  T.  B.  81 ; 
Morgan  v.  Thomhill,  5  B.  R.  1 ;  s.  c.  11  Wall.  65 ;  in  re  York  &  Hoover,  4 
B.  R.  479;  s.  c.  1  Abb.  C.  C.  503;  s.  c.  1  L.  T.  B.  290. 

"  Insurance  Co.  t.  Comstock,  8  B.  R.  145 ;  s.  c.  16  Wall.  358. 

"  In  re  O'Brien,  1  B.  R.  176. 

'  In  re  J.  M.  Reed,  3  B.  R.  9 ;  Ruddick  v.  Billings,  3  B.  R.  61 ;  s.  c.  1 
■Wool.  880 ;  Coit  V.  Robinson,  9  B.  R.  389;  s.  c.  19  Wall.  874. 

'  In  re  Hall,  1  Dillon,  586. 

'  In  re  York  &  Hoover,  4  B.  R.  479 ;  s.  c.  1  Abb.  C.  0.  503 ;  s.  c.  1  L.  T. 
B.  290. 

'  Samson  v.  Blake,  6  B.  R.  410  ;  s.  c.  9  Blatch.  379  ;  Samson  v.  Clarke,  6 
B.  R.  403 ;  s.  c.  9  Blatch.  373.  =  Street  v.  Dawson,  4  B,  R.  307. 

"  Babbit  v.  Walbrun  &  Co.  4  B.  R.  131 ;  s.  c.  1  Dillon,  19. 

"  Insurance  Companyv.  Comstock,  8  B.  R.  145  ;  s.c.  16  Wall.  258;  Phelps 
V.  Clasen,  3  B.  R.  87;  s.  c.  1  Wool.  204. 

19 
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before  the  district  court  without  tlie  intervention  of  a  jury, 
and  no  case  is  stated  in  the  nature  of  a  special  verdict,  a 
writ  of  error  will  not  lie.^  When  the  debt  or  damage 
claimed  does  not  exceed  the  sum  of  five  hundred  dollars, 
the  decree  or  judgment  of  the  district  court  is  final  and 
conclusive.^  An  appeal  in  cases  in  ee[uity  must  be  from 
the  final  decree,  and  from  that  only.  The  language  of 
the  statute  plainly  indicates  that  it  is  to  be  from  a  decree, 
and  not  from  any  and  every  order  in  the  progress  of  the 
cause.^  If  the  decree  declares  a  conveyance  void,  but 
directs  a  reference  to  a  master  to  take  an  account  of  the 
rents  and  profits,  and  to  make  allowances  affecting  the 
rights  of  the  parties,  it  is  not  a  final  decree.*  The  decree 
must  be  final,  not  merely  as  to  all  rights  in  litigation,  but 
as  to  all  parties.  If  it  is  not  final  as  to  one  party,  the 
others  can  not  appeal.^  No  appeal  is  allowed  in  any  case 
from  the  district  to  the  circuit  court,  unless  it  is  claimed, 
and  notice  given  thereof  to  the  clerk  of  the  district  com-t,. 
to  be  entered  with  the  record  of  the  proceedings,  and  also 
to  the  assignee  or  creditor,  as  the  case  may  be,  or  to  the 
opposite  party  in  equity,  within  ten  days  after  the  entry 
of  the  decree  or  decision  appealed  from,  and  unless  the 
appellant  at  the  time  of  claiming  the  same,  also  gives  bond 
in  manner  required  by  law  in  cases  of  such  appeals.  The 
appeal  must  be  entered  at  the  term  of  the  circuit  court 
which  is  first  held  within  and  for  the  district  next  after 
the  expiration  of  ten  days  from  the  time  of  claiming  the 
same  (§  4981). 

The  right  of  appeal,  as  given  by  the  statute,  can  neither 
be  enlarged  nor  restricted  by  the  district  or  the  circuit 
court.     The  regulation  of  appeals  is  a  regulation  of  juris- 


'  Blair  v.  Allen,  3  Dillon,  101. 

"  Knight  V.  Cheney,  5  B.  R.  805 ;  s.  c.  3  L.  T.  B.  205. 

'  Clark  V.  Iselin,  9  Blatch.  196 ;   in  re  Edward  A.  Casey,  8  B.  R.  71 ;  s.  C. 
10  Blatch.  376.  •"  ' 

*  Piatt  V.  Stewart,  47  How.  Pr.  206. 

'  Piatt  V.  Stewart,  47  How.  Pr.  206. 
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diction.  The  circuit  court  has  no  jurisdiction  of  any  ap- 
peal in  any  case  under  the  bankrupt  law  from  the  district 
court,  unless  it  is  claimed,  and  bond  is  filed  at  the  time  it 
is  claimed,  and  notice  of  it  given,  as  required  by  the  stat- 
ute, within  ten  days  after  entry  of  the  decree  or  decision 
appealed  from.^  The  notice  must  be  given  to  the  opposite 
party  as  well  as  to  the  clerk.^  If  the  requirements  of  the 
statute  have  not  been  complied  with,  the  appeal  may  be 
dismissed  upon  the  motion  of  the  appellee.*  The  words 
which  refer  to  the  entering  of  the  appeal  at  the  next  cir- 
cuit are,  however,  merely  directory.  The  circuit  court 
obtains  jurisdiction  by  the  filing  and  serving  of  the  notice 
of  appeal.*  What  is  required  to  be  filed  in  the  circuit 
court  within  the  ten  days,  is  the  appeal  containing  a  state- 
ment of  the  appellant's  claim,  and  a  brief  account  of  what 
has  been  done  in  the  district  court,  and  the  grounds  of 
appeal.  It  is  not  necessary  that  the  transcript  of  the  pro- 
ceedings shall  be  filed  within  the  ten  days.'  The  district 
or  circuit  judge  may,  in  a  proper  case,  enlarge  the  time  for 
entering  the  appeal,®  or  the  time  may  be  enlarged  by 
agreement.^  Although  the  rule  is  merely  directory,  still 
if  it  is  disregarded,  the  appellee  has  a  prima  faxiie 
ground  of  dismissal.^  The  district  court  will  not  grant  a 
reargument,  so  that  an  appeal  may  be  taken  from  the 
decree  when  re-entered,  except,  perhaps,  in  extraordinary 
and  extreme  cases.^  But  where  the  omission  to  take  the 
appeal  in  time  arose  from  a  mistake  in  selecting  the  rem- 

'  In  re  John  Alexander,  3  E.  R.  29  ;  b.  c.  Chase,  295 ;  s.  c.  2  L.  T.  B.  81. 

'  Wood  V.  Bailey,  12  B.  R.  132 ;  s.  c.  21  Wall.  640. 

'  In  re  Kyler,  3  B.  R.  46 ;  s.  c.  6  Blateh.  514 ;  in  re  Coleman,  2  B.  R.  671 ; 
B.  0.  7  Blateh.  192 ;  in  re  Place  et  al.  4  B.  R.  541 ;  s.  c.  8  Blateh.  302;  Haw- 
king v.  Kat'l  Bank,  1  Dillon,  453  ;  Sedgwick  v.  Fridenburg,  11  Blateh.  77. 

'  Baldwin  v.  Rapplee,  5  B.  R.  19;  Barron  v.  Morris,  14  B.  R.  371 ;  s.  c.  2 
Woods,  354. 

'  Barron  v.  Morris,  14  B.  R.  371 ;  s.  c.  2  Woods,  354. 

'  Barron  v.  Morris,  14  B.  R.  371 ;  s.  c.  2  Woods,  354. 

'  Baldwin  y.   Rapplee,  5  B.  R.  19. 

'  Barron  v.  Morris,  14  B.  R.  371 ;  s.  c.  2  Woods,  354. 

'  In  re  Troy  Woolen  Co.  6  B.  R.  16 ;  s.  c.  5  Ben.  413. 
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edy,  the  district  court  may  grant  a  review  of  the  decree, 
so  that  a  regular  appeal  may  be  taken.^ 

Appeals  in  equity  from  the  district  to  the  circuit  court, 
and  from  the  circuit  court  to  the  Supreme  Court,  are  regu- 
lated by  the  rules  governing  appeals  in  equity  in  the 
courts  of  the  United  States.^  If  the  appellant,  in  vrriting 
waives  his  appeal  before  any  decision  thereon,  proceedings 
may  be  had  in  the  court  of  bankruptcy  as  if  no  appeal 
had  been  taken  (§  4983). 

No  writ  of  error  is  allowed  unless  the  party  claiming 
it  complies  with  the  statutes  regulating  the  granting  of 
such  writs  (§  4981).  The  limitation  of  ten  days  applies 
to  writs  of  error  as  well  as  appeals,  and  due  notice  thereof 
must  be  given  in  the  same  manner.^  The  bill  of  excep- 
tions must  show  on  its  face  that  it  was  taken  at  the  trial* 
Questions  of  fact  can  not  be  re-examined  on  a  writ  of  error. 
It  may  be  necessary  to  enable  the  court  to  see  the  princi- 
ple of  law  that  was  decided,  to  make  the  facts,  to  some 
extent,  a  part  of  the  record  by  bill  of  exceptions,  but  it  is 
always  the  law  decided  that  is  subject  to  review,  and  not 
the  facts.^  If  a  biU  of  exceptions  is  taken  to  the  rejection 
of  certain  evidence,  it  must  set  out  the  evidence  so  re- 
jected,^ and  if  it  does  not,  the  defect  can  not  be  removed 
by  a  petition  for  a  writ  of  error  which  forms  no  part  of 
the  bill  of  exceptions.'^  A  motion  to  dismiss  a  writ  of 
error  can  not  be  made  before  the  return  day.* 

The  only  other  mode  of  revising  the  decisions  of  tbe 
courts  of  bankruptcy   is   by   means  of  the  supervisory 


'  Stickney  v.  Wilt,  11  B.  R.  97 ;  s.  c.  33  Wall.  150.  '  Rule  XXVI. 

'  Insurance  Company  v.  Comstock,  8  B.  R.  145 ;  s.  c.  16  Wall,  358 ;  Colt 
V.  Robinson,  9  B.  R.  389;  s.  c.  19  Wall.  374. 

'  Strain  v.  Gourdin,  11  B.  R.  156 ;  s.  c.  3  Woods,  380. 

'  Ruddick  v.  Billings,  8  B.  R.  61 ;  s.  c.  1  Wool.  330 :  Cragin  v.  Thompson, 
13  B.  R.  81 ;  s.  c.  3  Dillon,  513. 

"  Strain  v.  Gourdin,  11  B.  R.  156;  s.  c.  3  Woods,  380. 

'  Strain  v.  Gourdin,  11  B.  R.  156  ;  s.  c.  3  Woods,  380. 

«  Globe  .Ins.  Co.  v.  Cleveland  Ins.  Co.  31  I.  K.  R.  14. 
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jurisdiction  conferred  upon  the  circuit  court.  The  several 
circuit  courts  of  the  United  States,  within  and  for  the  dis- 
tricts where  the  proceedings  in  bankruptcy  may  be  pend- 
ing, have  a  general  superintendence  and  jurisdiction  of  all 
cases  and  questions  arising  in  the  district  court,  for  such, 
district,  when  sitting  as  a  court  of  bankruptcy,  whether 
the  powers  and  jurisdiction  of  a  circuit  court  have  been 
conferred  on  such  district  court  or  not  (§  4986).  The 
only  construction  which  gives  due  effect  to  all  parts  of 
the  act  relating  to  revisory  jurisdiction,  is  that  which, 
on  the  one  hand,  excludes  from  the  category  of  general 
superintendence  and  jurisdiction  of  the  circuit  courts,  the 
appellate  jurisdiction  which  has  already  been  explained 
and  defined;  and,  on  the  other,  brings  within  that  cate- 
gory all  decisions  of  the  courts  of  bankruptcy,  or  the  dis- 
trict judge  at  chambers,  which  can  not  be  thus  reviewed 
upon  appeal  or  writ  of  error.^  Except  in  a  regular  action 
at  law,  or  suit  in  equity,  or  case  of  decision  upon  a  disputed 
claim,  the  cicuit  courts  have  a  general  and  universal 
superintendence  of  the  proceeding  of  the  courts  of  bank- 
ruptcy,^ and  of  all  questions  that  may  be  decided  by  them. 
They  may  review  a  decision  upon  a  petition  in  involun- 
tary bankruptcy  where  there  is  no  jury  trial,**  or  upon  a 
petition  for  a  discharge,*  or  upon  a  petition  for  a  stay  of 
proceedings  in  a  pending  suit,^  or  upon  a  petition  for  a 
release  from  arrest,"  or  upon  a  summary  petition,^  or  upon 

'  In  re  John  Alexander,  3  B.  E.  39 ;  s.  c.  Chase,  295 ;  s.  c.  3  L.  T.  B.  81.  . 

"  Bill  v.  Beckwith,  3  B.  R.  241 ;  Littlefleld  v.  Del.  &  Hud.  Canal  Co.  4  B. 
R.  257. 

'  Perry  v.  Langley,  3  B.  R.  596  ;  Parren  v.  Crawford,  3  B.  R.  603 ;  in  r,e 
Craft,  3B.  R.  Ill;  s.  c.  6  Blatch.  177;  Sutherland  v.  Kellogg,  3  Biss.  405; 
Thornhill  v.  Bank,  5  B.  R.  367 ;  s.  c.  1  Woods,  1 ;  in  re  Picton,  11  B.  R.  430 ; 
s.  c.  2  Dillon,  548. 

'  In  re  H.  Reed,  3  B.  R.  9 ;  liuddick  v.  Billings,  3  B.  R,  61 ;  s.  c.  1  Wool. 
330  I  in  re  Greenfield,  6  Blatch.  387  ;  Littlefleld  v.  Del.  &  Hudson  Canal  Co. 
4  3.  R.  357;  Coit  v.  Robinson,  9  B."R.  389;  s.  c.  19  Wall.  374. 

'  In  re  W.  E.  Robinson,  3  B.  R.  343 ;  s.  c.  6  Blatch.  353 ;  s.  c.  36  How.  Pr. 
176;  B.  c.  3L.  T.  B.  18. 

°  In  re  J.  H,  Kimball,  3  B.  R.  354;  s.  c.  6  Blatch.  393;  s.  c.  3  Ben.  554. 

'  Bill  V.  Beckwith,  3  B.  R.  341 ;  in  re  Kerosene  Oil  Co.  3  B.  R.  135 ;  s.  c. 
6  Blatch.  521. 
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a  petition  for  the  sale  of  property.^  When  issues  are,  how- 
ever, framed  upon  an  involuntary  petition,  or  a  petition 
for  a  discharge,  and  tried  by  a  jury,  they  can  not  be  re- 
vised by  this  mode.^  Nor  can  questions  which  arise  in 
the  progress  of  the  case  be  reviewed,  except  by  a  writ  of 
error  after  a  final  judgment.^  One  creditor  can  not  in  this 
manner  obtain  a  revision  of  a  decision  of  the  district  court 
allowing  the  claim  of  another  creditor.*  An  interlocutory 
order  made  by  the  district  court  in  a  suit  in  equity  can 
not  be  thus  revised.^  These  examples  are  sufficient  to 
illustrate  the  character  and  extent  of  the  jurisdiction.  The 
statute  confers  a  complete  supervision  over  all  the  pro- 
ceedings of  the  court  of  bankruptcy  within  the  limits  above 
mentioned.  There  is  not  only  a  general  superintendence, 
but,  lest  that  word  might  not  include  everything,  there 
is  a  general  jurisdiction  conferred.  This  extends  not  only 
to  all  cases,  but  to  all  questions  arising  under  the  statute. 
In  other  words,  the  circuit  court  may  review  the  whole  case 
and  decide  on  it,  or  it  may  assume  jurisdiction  of  any  par- 
ticular question  arising  in  the  progress  of  the  case.*  It  is  im- 
material whether  the  decision  is  an  interlocutory  order  or 
a  final  decree.  In  conferring  jurisdiction  upon  the  circuit 
court  for  the  district  where  the  proceedings  are  pending, 
the  statute  simply  describes  the  particular  circuit  court  in 
which  the  jurisdiction  shall  be  exercised,  and  not  the  state 
of  the  matters  to  be  revised.''  The  jurisdiction  of  the  cir- 
cuit court  to  review  summary  proceedings  is  not  limited 
by  any  measure  of  the  value  of  the  property  involved.* 
It  is  clear,  however,  that  the  superintendence  and  ju- 

'  In  re  John  Alexander,  3  B.  R.  39 ;  s.  c.  Chase,  395 ;  s.  c.  3  L.  T.  B.  81. 
"  Morgan  v.  Thornhill,  5  B.  R.  1 ;  s.  c.  11  Wall.  65. 
'  In  re  Oregon  B.  P.  &  P.  Co.  14  B.  R.  39^;  s  c.  3  Saw.  539. 
*  In  re  Troy  Woolen  Co.  9  B.  R.  339;  s.  c.  9  Blatch.  191 ;  Bank  v.  Cooper, 
9  B.  R.  539  ;  s.  c.  20  Wall.  171. 

5  Warren  v.  Tenth  National  Bank,  9  Blatch.  193. 
"  Ruddick  v.  Billings,  3  B.  R.  61 ;  s.  c.  1  Wool.  830. 
'  Littlefield  v.  Del.  &  Hud.  Canal  Co.  4  B.  R.  357. 
^  Samson  v.  Blake,  6  B.  R.  410;  s.  c.  9  Blatch.  379. 
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risdiction  can  only  be  exercised  over  proceedings  already- 
pending  in  tlie  court  of  banki-uptcy.^  They  are  revisory 
of  cases  and  questions  aHsing  in  the  court  of  bankruptcy, 
and  contemplate  a  review  of  what  is  presented  to  that 
court  for  consideration  and  decision.  They  naay  include 
the  power  which,  in  a  special  and  perhaps  more  restricted 
form,  was  given  in  the  sixth  section  of  the  bankrupt  act 
of  1841,  wherein  authority  was  given  to  adjourn  any  point 
or  question  arising  in  any  case  in  bankruptcy  into  the 
circuit  court,  to  be  there  heard  and  determined ;  and  it 
may  be  that,  under  the  present  statute,  the  presentation  of 
such  questions  and  the  jurisdiction  of  the  circuit  court 
over  them,  does  not,  as  in  the  former,  depend  upon  the 
discretion  of  the  court  of  bankruptcy.  But,  in  either 
view,  the  questions,  or  cases,  presenting  such  questions, 
must  arise  in  the  court  of  bankruptcy ;  and  their  determi- 
nation in  the  circuit  court  is  either  for  the  guidance  or  con- 
trol of  the  court  of  bankruptcy.  This  is  not  a  jurisdiction 
to  assume  the  conduct  of  the  proceedings,  or  to  specifically 
enforce  or  execute  the  orders  or  decrees  of  that  court. 
For  that  purpose  the  court  of  bankruptcy  has  ample  and 
exclusive  power. 

The  statute  does  not  blend  or  confound  the  two  courts 
in  the  administration  of  the  bankrupt  law.  The  courts,  are 
distinct  under  that  statute,  as  under  all  others,  and  exer- 
cise a  separate  jurisdiction,  eacb  in  its  own  sphere.  The 
proceedings  for  a  review  of  the  decree  of  the  court  of 
bankruptcy  bring  the  decree,  and  whatever  orders  are  in- 
volved therein,  before  the  circuit  court,  but  do  not  operate 
to  transfer  the  entire  proceedings  in  bankruptcy  into  the 
circuit  court,  to  be  there  continued  as  in  a  court  of  first  in- 
stance. If  the  decree  is  affirmed,  it  stands  as  the  decree  of 
the  court  of  bankruptcy,  and  not  of  the  circuit  court ;  and 
is  to  be  carried  into  due  execution  by  the  former,  and  not 

'  In  re  John  Alexander.S  B.  R.  39;  s.  c.  Chase,  395 ;  s.  c.  3  L.  T.  B.  81. 
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the  latter.^  The  circuit  court  can  not  assume  the  primary 
exercise  of  the  primary  jurisdiction  conferred  upon  the 
court  of  bankruptcy,  and  will  not  during  the  pendency  of 
proceedings  for  a  review,  direct  the  marshal  to  take  pos- 
session of  the  property  of  the  bankrupt,  nor  proceed  to 
ascertain  and  liquidate  the  assets.^  The  case  or  question 
presented  for  revision  must,  moreover,  be  a  case  or  ques- 
tion  fairly  presented  to  and  passed  upon  by  the  bankrupt 
court.  That  is  the  court  of  first  resort.  To  that  court 
first  must  the  question  and  proofs  be  presented,  and  if  that 
court  errs,  then,  and  then  only,  can  resort  be  had  to  the 
circuit  court.  A  party  can  not  go  into  the  circuit  court 
in  the  first  instance  to  make  his  case  or  question.*  The 
exercise  of  this  jurisdiction  is  not  placed  by  the  statute 
under  specific  regulations  and  restrictions,  like  the  pro- 
ceeding by  appeal  or  writ  of  error,  nor  has  the  Supreme 
Court  prescribed  any  rule  concerning  it.  It  must  depend 
upon  the  sound  discretion  of  the  court.  Unreasonable 
delay  in  invoking  the  superintending  jurisdiction  should 
not  be  allowed,  nor  should  such  excessive  rigor  be  exer- 
cised that  the  ends  of  jus^tice  will  probably  be  defeated.* 

The  statute  provides  that,  except  ^vhen  special  pro- 
vision is  otherwise  made,  the  circuit  may,  upon  bill,  peti-  1 
tion,  or  other  proper  process  of  any  party  aggrieved,  hear 
and  determine  such  cases  as  in  a  court  of  equity  (§  4986). 
The  revisory  jurisdiction  may  be  invoked  either  by  a 
formal  bill  ^  or  by  a  petition,"  addressed  to  the  circuit 
court,  stating  clearly  and  specifically  the  point  or  question 

'  Binninger  et  al.  3  B.  R  487;  8.  c.  7  Blatch.  159;  s.  c.  1  L.  T.  B.  183; 
Clark  et  al.  3  B.  E.  489  ;  s.  c.  7  Blatch.  159,  165. 

=  In  re  Clark  et  al.  1  B.  R.  489 ;  s.  c.  7  Blatch.  165. 

'  Ala.  &  Chat.  R.  R.  Co.  v.  Jones,  7  B.  R.  145. 

*  In  re  John  Alexander,  3  B.  R.  29 ;  s.  c.  Chase,  295  ;  s.  c.  2  L.  T.  B.  81 ; 
Littlefield  v.  Del.  &  Hud.  Canal  Co.  4  B.  R.  257 ;  Sutherland  v.  Kellogg  et  al. 
2  Biss.  405;  Bank  v.  Cooper,  9  B.  R.  529;  s.  c.  20  Wall.  171;  in  re  Edward       3 
A.  Casey,  8  B.  R.  71 ;  s.  c.  10  Blatch.  376.  3 

'  Marshall  v.  Knox,  8  B.  R.  97;  s.  c.  16  Wall.  551;  Hurst  v.  Teft,  13  B. 
R.  108 ;  s.  c.  12  Blatch.  217. 

"  In  re  J.  M.  Reed,  2  B.  R.  9. 
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decided  in  the  district  court,  charging  that  the  petitioner 
is  aggrieved  thereby,  and  praying  the  circuit  court  to  re- 
view and  reverse  the  decision  of  the  court  below.  A 
notice  of  appeal  is  not  a  proper  process  for  invoking  a  re- 
view of  a  decision  of  the  district  court.^  It  has,  however, 
been  intimated  that  the  circuit  court  may  exercise  this  au- 
thority either  upon  the  statement  of  counsel  or  the  admis- 
sions of  the  parties,  or  upon  petition  and  answer.^  An  al- 
legation by  a  petitioner  that  he  is  aggrieved  is  not  suffi- 
cient, unless  it  be  also  alleged  in  what  the  error  consists — 
whether  of  law  or  fact ;  and  the  nature  of  the  error  should 
be  distinctly  stated  for  the  information  of  the  circuit  court, 
and  as  a  matter  of  notice  to  the  opposite  party.  Appel- 
late courts,  even  in  appeals,  proceed  upon  the  ground  that 
the  decree  in  the  subordinate  court  is  correct,  and  the  bur- 
den to  show  error  is  upon  the  appellant.  The  petition 
must  also  state  the  relief  desired.^  While  the  whole  mode 
of  procedure  is  summary,  and  may  be  exercised  in  such 
manner  as  shall  be  thought  proper,  yet  care  will  be  taken 
that  it  is  not  so  summary  that  wrong  or  injustice  is  done 
to  either  party.*  The  adverse  party  should  be  notified  of 
the  pendency  and  object  of  the  proceedings,  and  of  the 
day  assigned  for  hearing  the  cause.®  A  service  of  the  pe- 
tition upon  the  attorney  who  acted  as  his  counsel  in  the 
original  proceedings  is  sufficient.  The  proceeding  in,  re- 
view is  a  part  of  the  original  case,  and  for  the  purpose  of 
the  review  the  parties  are  still  in  court.® 

Appeals  in  equity  suits  and  in  causes  of  admiralty  and 
maritime  jurisdiction  vacate  the  respective  decrees  in  the 
subordinate  court,  and  remove  the  whole  record  into  the 


'  In  re  Edward  A.  Casey,  8  B.  R.  71 ;  s.  c.  10  Blatch.  376. 

"  Bill  T.  Beckwith,  3  B.  R.  241. 

'  Littlefleld  v.  Del.  &  Hud.  Canal  Co.  4  B.  R.  357  ;  Sutherland  v.  Kellogg, 
2  Biss.  405 ;  Samson  v.  Blake,  6  B.  R.  410 ;  s.  c.  9  Blatch.  879 ;  in  re  Edward 
A.  Casey,  8B.  R.  71 ;  s.  c.  10  Blatch.  376. 

'  Bill  V.  Beckwith,  2  B.  R.  241.  '  In  re  J.  M.  Reed,  2  B.  R.  9. 

•  Ala.  &  Chat.  R.  R.  Co.  v.  Jones,  5  B.  R.  97. 
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court  of  paramount  jurisdictiou  ;  but  nothing  of  the  kind, 
is  done  in  a  proceeding  by  a  supervisory  petition.^ 

The  supervisory  powers  and  jurisdiction  granted  to- the 
circuit  court  may  be  exercised  either  by  the  court,  or  by 
any  justice  thereof,  in  term  time  or  vacation  (§  4086). 
The  district  judge  can  not  sit  as  a  member  of  the  circuit 
court   in  the  exercise  of  its  supervisory  powers.*    When    , 
the  case  is  heard  in  vacation,  at   chambers,  the  judge 
may  entertain  and  act  upon  the  petition  either  in  ^  or  out 
of  the  district.*     The  statute   dec]  ares  that  the  circuit 
court  shall  hear  and  determine  the  case  as  in  a  court  of 
equity.     The  statement  of  the  grievance  and  the  redress 
desired  is  sometimes  called  a  petition,*  and  sometimes  a 
bill.*    The  questions  presented  for  decision  have  generally 
been  merely  points  of  law.     In  one  case  all  the  proceed- 
ings in  the  court  below,  including  the  testimony,  were 
made  a  part  of  the  bill.^     In  another,  the  court  is  reported,  . ; 
to  have  heard  the  case  anew,®  but  probably  on  the  testi- 
mony that  was  produced  before  the  court  of  bankruptcy. 
In  another,  leave  was  given  to  the  parties  to  file  affida- 
vits.^    From  this  it  appears  that  the  circuit  court  does  not 
hear  the  case  strictly  as  an  appellate  court,  but  as  a  court 
of  original  jurisdiction,  and  hence  may  receive  additional 
testimony,^**  and  is  not  limited  to  the  evidence  produced 
in  the  court  below.     It  has,  on  the  other  hand,  been  held 
that  although  matters  of  fact  as  well  as  matters  of  law- 
may  be  revised,  yet  it  is  not  the  intention  of  the  statute 
in  this  fonn  of  proceeding  to  give  a  party  a  second  trial 
merely  as  such,  but  to  secure  to  him  an  appellate  tribunal 

'  Littlefleld  v.  Del.  &  Hud.  Canal  Co.  4  B.  R.  257. 
'  Nelson  v.  Carland,  1  How.  385. 
=  Ala.  &  Chat.  R.  R.  Co.  v.  Jones,  5  B.  R.  97. 
'  Markson  v.  Heany,  1  Dillon,  511,  note. 

"  In  re  J.  M.  Reed,  3  B.  R.  9.  =  Farrin  v.  Crawford,  3  B.  R.  602. 

'  Perry  v.  Langley,  3  B.  R.  596.  '  Farrin  v.  Crawford,  3  B.  R.  602. 

"  In  re  John  Alexander,  3  B.  R.  39 ;  s.  c.  Chase,  295 ;  s.  c.  2  L.  T.  B.  81. 
1°  In  re  Boat.  &  Hart.  R.  R.  Co.  6  B.  R.  209;    s.  c.  9  Blatch.  101;  contra, 
in  re  Great  West.  Tel.  Co.  5  Biss.  359. 
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for  the  re-examination  and  revision  of  the  rulings,  orders, 
and  decrees  of  the  district  court,  and  for  the  reversal  of 
the  same  in  case  they  are  found  erroneous.^  It  has  also 
been  held  that  a  statement  made  by  counsel,  setting  forth 
the  order  or  ruling  complained  of,  and  sufficient  facts  to 
enable  the  circuit  court  to  form  an  opinion  upon  the  point, 
and  verified  by  the  judge  or  clerk,  might  form  the  basis  of 
the  petition,  or  that  the  whole  case  may  be  brought  up  by 
a  bill  of  exceptions.^  The  petition  may  be  amended.* 
Advantage  may  be  taken  of  defects  in  the  petition  by  de- 
murrer,* or  by  an  answer.^ 

The  statute  does  not  declare  in  terms  that  the  party 
aggrieved,  or  any  party,  stall  have  the  right  to  invoke 
that  superintendence  and  jurisdiction ;  but  that  is  neces- 
sarily implied.  A  court  of  justice  is  not  at  liberty  to 
disown  its  jurisdiction,  or  to  refuse  to  entertain  parties 
who  apply  in  due  form  for  its  exercise.  "Where  the  juris- 
diction is  itself  discretionary,  it  may  be  declined;  and 
where  parties  do  not  apply  in  the  legal  or  prescribed 
manner,  or  in  due  season,  or  are  otherwise  in  fault  in  the 
matter  of  the  review  sought,  doubtless  the  court  may  dis- 
miss their  application.  And  the  control  of  the  court 
over  frivolous  and  vexatious  appeals  of  any  kind  is  not 
questionable.  But  the  court  can  not  impose  compulsory 
dismissal  as  a  penalty  or  consequence  of  alleged  or  sup- 
posed misconduct  elsewhere,  which  has  no  effect  to  delay 
or  impede  the  exercise  of  the  power  of  the  court  in  the 
matter  of  the  relief  sought.  It  will  not  compel  a  party  to 
elect  whether  he  will  further  prosecute  his  petition  of 
review  or  an  action  commenced  in  a  State  court  against 


'  Littlefleld  v.  Del.  &  Hudson  Canal  Co.  4  B.  K.  357 ;   in  re  Great  West. 
Tel,  Co.  5  Biss.  359. 

-  Sutherland  v.  Kellogg  et  al.  2  Biss.  405. 

=  Littlefleld  v.  Del.  &  Hudson  Canal  Co.  4  B.  R.  357 ;   Sutherland  v.  Kel- 
logg et  al.  3  Biss.  405 ;  Samaou  v.  Blake,  6  B.  R.    410 ;  s.  c.  9  Blatch.  379. 
'  Littlefleld  v.  Del.  &  Hudson  Canal  Co.  4  B.  R.  357. 
'  Sutherland  v.  Kellogg  et  al.  3  Biss.  405. 
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the  appellee  to  restrain  him  from  prosecuting  the  proceed- 
ing  in  bankruptcy.^  When  the  revisory  jurisdiction  of 
the  circuit  court  is  invoked  over  a  decision  of  the  district 
court  upon  a  question  of  fact,  the  burden  is  on  the  peti- 
tioner to  show  error  in  the  decision.  It  is  not  sufficient 
merely  to  show  such  a  condition  of  the  testimony  in  the 
case  that  different  minds,  with  equal  fairness,  might  possi- 
bly arrive  at  different  conclusions,  but  it  must  be  shown, 
more  nearly  in  analogy  to  the  case  of  a  motion  for  a  new 
trial,  that  the  evidence  can  not  support  the  finding.^  A 
finding  of  fact  upon  an  e:Samination  of  witnesses  in  the 
presence  of  the  district  court,  where  tlie  opportunity  for 
judging  correctly  of  the  credibility  of  the  witnesses,  and 
the  weight  of  the  testimony  is  better  than  can  be  afforded 
by  an  inspection  of  the  testimony  when  reduced  to  writ- 
ing, will  not  be  reversed  without  a  very  clear  and  decided 
conviction  that  it  is  erroneous.*  The  circuit  court  sits  as 
a  court  of  equity,  and  on  an  inquiry  into  questions  of  fact 
is  not  bound  to  reverse  upon  strictly  legal  grounds,  if  sat- 
isfied that  the  facts  are  correctly  found,  and  that  no  injus- 
tice has  been  done.*  If  there  is  nothing  in  the  record  to 
show  that  the  district  court  found  anything  upon  a  par- 
ticular point,  the  circuit  court  can  not  consider  that  as  a 
question  properly  before  it." 

In  those  judicial  districts  which  are  not  within  any 
organized  circuit  of  the  United  States,  the  power  and 
jurisdiction  of  a  circuit  court  may  be  exercised  by  the 
district  judge  (§  4988).  There  appears  to  be  some  doubt 
as  to  the  mode  in  which  the  supervisory  power  may  be 
exercised  in  the  territories.  The  statute  provides  that  the 
supreme  courts  of  the  territories  shall  have  the  same  super- 

■  Binninger  et  al.  3  B.  E.  489 ;  s.  c.  7  Blatch.  165 ;  s.  c.  1  L.  T.  B.  186. 
•'  Coggeshall  v.  Porter,  4  B.  R.  73 ;  s.  c.  6  B.  R.  10 ;  s.  c.  1  Holmes,  75. 
'  Samson  v.  Clarke,  6  B.  R.  403 ;  s.  c.  9  Blatch.  372 ;  in  re  Cornwall,  6  B. 
R.  305;  8.  c.  9  Blatch.  114;  in  re  Picton,  11  B.  R.  430;  s.  c.  2  Dillon,  548. 
*  Samson  v.  Blake,  6  B.  R.  410 ;  s.  c.  9  Blatch.  379. 
'  In  re  McGilton  et  al.  7  B.  K.  294 ;  s.  c.  3  Biss.  144. 
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visory  jurisdiction  over- the  acts  and  decisions  of  the  jus- 
tices thereof  as  is  conferred  upon  the  circuit  courts  over 
proceedings  in  the  district  courts  (§  4987).  The  recent 
amendment^  makes  the  district  courts  of  the  territories 
subject  to  the  general  superintendence  and  jurisdiction 
of  the  circuit  courts,  but  no  circuit  courts  appear  to  have 
been  created  that  can  exercise  such  jurisdiction. 

In  cases  arising  under  the  statute,  no  appeal  or  writ  of 
error  is  allowed  in  any  case  from  the  circuit  courts  to  the 
Supreme  Court  of  the  United  States,  unless  the  matter  in 
dispute  in  such  case  exceeds  five  thousand  dollars  (§  4989). 

In  all  cases  where  concurrent  jurisdiction  is  vested  in 
the  circuit  and  district  courts  (§  4979),  either  party,  where 
the  proceeding  is  instituted  in  the  circuit  court  may,  in  a 
proper  case,  if  the  matter  in  dispute  is  sufficient,  remove  it 
into  the  Supreme  Court  for  re-examination,  when  it  has 
proceeded  to  a  final  judgment  or  decree,  in  the  same  man- 
ner as  is  provided  for  other  controversies  outside  of  the 
bankrupt  law.*  The  final  decrees  and  judgments  rendered 
ia  the  circuit  courts,  in  the  exercise  of  their  appellate  juris- 
diction over  the  judgments  and  decrees  of  the  district 
courts  by  appeal  or  writ  of  error  (§  4980),  where  the  sum 
or  value  exceeds  five  thousand  dollars,  may  be  re-examined 
in  the  Supreme  Court  by  appeal  or  writ  of  error  in  the 
same  manner  as  in  other  cases  of  a  similar  character.* 
But  if  the  circuit  court  in  such  a  case  dismisses  a  writ  of 
error  for  want  of  jurisdiction,  the  proper  remedy  is  by  a 
writ  of  mandamus,  and  not  by  a  writ  of  error.*  No  appeal 
lies  to  the  Supreme  Court  from  a  decree  of  the  circuit  court 
rendered  in  the  exercise  of  its  special  supervisory  jurisdic- 

'  Act  of  23  June,  1874,  §  16. 

"  Smith  V.  Mason,  6  B.  R.  1 ;  a.  c.  14  Wall.  419  ;  s.  c.  5  L.  T.  B.  7  ;  Knight 
T.  Cheney,  5  B.  R.  305 ;  s.  c.  3  L.  T.  B.  305 ;  Morgan  v.  Thornhill,  5  B.  R.  1 ; 
s.  c.  11  Wall.  65. 

*  '  Knight  V.  Cheney,  5  B.  R.  305;  s.  c.  3  L.  T.  B.  305  ;  Morgan  v.  Thorn- 
hill,  5  B.  R.  1  ;  s.  c.  11  Wall.  65 ;  Coit  v.  Rubinson,  9  B.  R.  389 ;  s.  c.  19 
"Wall.  274;  Ins.  Co.  v.  Comstock,  8  B.  R.  145;  s.  c.  16  Wall.  358. 

*  Ins.  Co.  V.  Comstock,  8  B.  R.  145  ;  s.  c.  16  Wall.  358. 
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tion,^  but  if  the  circuit  court  decides  tliat  it  has  no  juris- 
diction to  entertain  a  petition  or  bill  of  review,  the  Supreme 
Court  may  entertain  an  appeal  from  such  decision,  not  for 
the  purpose  of  reviewing,  hut  for  the  purpose  of  correcting 
an  erroneous  decision  respecting  the  power  of  the  circuit 
court,  and  enabling  the  party  to  be  heard  on  his  applica- 
tion.* If  the  circuit  court  renders  a  judgment  or  decree 
in  favor  of  the  party  instituting  the  suit  in  a  case  where 
it  is  without  jurisdiction,  the  Supreme  Court  will  reverse 
the  judgment  or  decr^  and  remand  the  cause  with  direc- 
tions to  dismiss  the  suit.*  A  judgment  rendered  in  the 
circuit  court  on  an  appeal  from  a  decision  of  the  district 
court  allowing  or  rejecting  a  claim*  can  not  be  revised." 
The  Supreme  Court  can  not  entertain  an  appeal  from  the 
district  court,*  nor  exercise  a  direct  revising  power  over 
its  decree.'' 

'  Morgan  v.  ThornMU,  5  B.  R.  1 ;  s.  c.  11  Wall.  65  ;  Hall  t.  AUen,  9  B.E. 
6;  s.  c.  12  Wall.  452;  Mead  v.  Thompson,  8  B.  R.  539;  a.  c.  15  Wall.  635; 
Coit  V.  Robinson,  9  B.  R.  289  ;  s.  c.  19  Wall.  274 ;  Nelson  v.  Garland,  1  How.   ' 
265. 

'  Bank  v.  Cooper,  9  B.  R.  529;  s.  c.  20  Wall.  171. 

'  Stickney  v.  Wilt,  11  B.  R.  97 ;  s.  c.  23  Wall.  150. 

'  Coit  Y.  Robinson,  9  B.  R.  289;  s.  c.  19  Wall.  274. 

'  Wiswall  V.  Campbell,  15  B.  R.  421 ;  s.  c.  93  U.  S.  347. 

'  Crawford  v.  Points,  13  How.  11. 

'  In  re  William  Christy,  8  How.  293 ;  Crawford  v.  Points,  13  How.  11. 
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THE  BANKRUPT  LAW, 


CONSTITUTION. 

Art.  I.  Sec.  8. — The  Congress  shall  have  power  *  *  *  * 
to  establish  »  *  *  *  uniform  laws  on  the  subject  of  bank- 
ruptcies throughout  the  United  States. 

Extent  of  the  Power. 

The  subject  is  divisible  in  its  nature  into  bankrupt  and  insolvent  laws, 
though  the  line  of  partition  between  them  is  not  so  distinctly  marked  as  to 
enable  any  person  to  say  with  positive  precision  what  belongs  exclusively  to 
one  and  not  to  the  other  class  of  laws.  The  difficulty  of  discriminating  with 
any  accuracy  between  insolvent  and  bankrupt  laws  would  lead  to  the  opinion 
that  a  bankrupt  law  may  contain  those  regulations  which  are  generally  found 
in  insolvent  laws,  and  that  an  insolvent  law  may  contain  those  which  are 
common  to  a  bankrupt  law.     (Sturges  v.  OrowninsMeld,  4  Wheat.  122.) 

The  word  bankruptcy  is  employed  in  the  Constitution  in  the  plural  and  as 
part  of  an  expression, "the  subject  of  bankruptcies."  The  ideas  attached  to 
the  word  in  this  connection  are  numerous  and  complicated.  They  form  a  sub- 
ject of  extensive  and  complicated  legislation.  Of  this  subject  Congress  has 
general  jurisdiction.  {In  re  Edward  Klein,  1  How.  277,  note;  s.  c.  2  N.  Y. 
Leg.  Obs.  185;  in  re  Silverman,  4B.  R.  523  ;  s.  c.  1  Saw.  410;  s.  c.  2  Abb.  C. 
C.  243.) 

Bankruptcy  bears  a  meaning  co-extensive  with  insolvency,  and  is  equiva- 
lent to  that  word  in  the  Constitution.  {Kunder  v.  Eohaus,  5  Hill,  317  ;  Sachett 
v.  Androsa,  5  Hill,  327;  Mm-se  v.  Boiiey,  1  Barb.  Ch.  404;  s.  c.  1  Sandf.  Ch. 
187.) 

The  grant  is  a  grant  of  plenary  power  over  the  "  subject  of  bankruptcies." 
The  subject  of  bankruptcies  includes  the  distribution  of  the  property  of  the 
fraudulent  or  insolvent  debtor  among  his  creditors,  and  the  discharge  of  the 
debtor  from  his  contracts  and  legal  liabilities,  as  well  as  all  the  intermediate  and 
incidental  matters  tending  to  the  accomplishment  or  promotion  of  these  two 
principal  ends.  Congress  is  given  full  power  over  this  subject,  with  the  one 
qualification,  that  its  laws  thereon  shall  be  uniform  throughout  the  United 
States.  {In  re  Silverman,  4  B.  R.  523 ;  s.  c.  1  Saw.  410 ;  s.  c.  2  Abb.  0.  C. 
24.3;  in  re  Reiman  &  Friedlander,  11  B.  R.  21 ;  s.  c.  13  B.  R.  128;  s.  c.  7  Ben. 
465;  s  c.  12  Blatch.  562.) 

The  power  of  Congress  extends  to  all  cases  where  the  law  causes  the  prop- 
erty of  a  debtor  to  be  distributed  among  his  creditors.  This  is  its  bast  limit; 
Its  greatest  is  a  discharge  of  the  debtor  from  his  contracts.  All  intermediate 
legislation  affecting  substance  and  form,  but  tending  to  further  the  great  end 
of  the  subject — distribution  and  discharge — is  in  the  competency  and  dis- 
cretion of  Congress.     {In  re  Edward  Klein,  1  How.  277,  note;  s.c.  2  N.  Y.  Leg. 
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Obs.  185;  in  re  Silverman,  4  B.  R.  528;    s.  c.  1   Saw.  410;  s.  c.  2  Abb.  C.  C. 
243.) 

To  this  power  there  is  no  limitation,  and  consequently  it  is  competent  to 
Congress  to  act  on  the  whole  subject  of  bankruptcy  with  a  plenary  discretion. 
i^In  re  Irwine,  1  Penn.  L.  J.  291.) 

The  power  conferred  is  without  restriction,  save  in  its  uniformity.  It  is 
(plenary,  and  in  reference  to  its  subject  may  be  exercised  with  the  same  lati- 
•tude  as  the  like  power  has  been  and  may  be  by  the  British  Parliament. 
i^Kunzler  v.  Eohaus,  5  Hill,  317;  in  re  Edward  Klein,  1  How.  277,  note;  s.  c. 
■3,  N.  Y.  Leg.  Obs.  185.) 

Congress  in  passing  laws  on  the  subject  of  bankruptcies  is  not  restricted  to 
laws  with  such  scope  only  as  the  English  bankrupt  laws  had  when  the  Consti- 
tution was  adopted.  The  power  is  general,  unlimited,  and  unrestricted  over  the 
subject.  {In  re  Silverman,  4  B.  R.  523;  s.  c.  1  Saw.  410;  s.  c.  2  Abb.  0.  C. 
-248;  in  re  Reiman  &  Friedlander,  11  B.  B.  21 ;  s.  c.  13  B.  R.  128;  s.  c.  7  Ben. 
455;  s.  c.  12  Blatch.  562;  Thompson  v.  Alger,  53  Mass.  428.) 

The  framers  of  the  Constitution  did  not  intend  to  limit  the  power  to  any 
particular  class  of  persons.  {Morse  v.  Hovey,  1  Sandf.  Ch.  187;  s.  c.  1  Barb. 
-Ch.  404;  in  re  Edward  Klein,  1  How.  277,  note;  s.  c.  2  N.  Y.  Leg.  Obs.  185; 
Kunzler  v.  Kohaus,  5  Hill,  817;  in  re  California  Pacific  R.  R.  Co.  11  B.  R.  193; 
s.  c.  3  Saw.  240;  in  re  Silverman,  4  B.  R.  523;  s.  c.  1  Saw.  410;  s.  c.  2  Abb. 
C.  0.  243.) 

It  is  not  necessary  that  a  bankrupt  law  shall  provide  for  the  debtor's  dis- 
>charge.     {In  re  California  Pacific  R.  R.  Co.  11  B.  R.  193;   s.  c.  3  Saw.  240.) 

Congress  may  establish  a  system  of  voluntary  as  well  as  involuntary  bank- 
ruptcy. {Loud  V.  Pierce,  25  Me.  238 ;  Lalor  v.  Wattles,  8  111.  225 ;  Ewnzler  v. 
Eohaus,  5  Hill,  317;  in  re  Edward  Klein,  1  How.  277,  note;  s.  c.  2  N.  Y.  Leg. 
Obs.  185;  Morse  v.  Howy,  1  Sandf.  Ch.  187;  s.  c.  1  Barb.  Ch.  404;  TJwmpson 
V.  Alffer,  53  Mass.  428;  State  Bank  v.  Wilborn,  6  Ark.  35;  Eeene  v.  Mould,  16 
Ohio,  12;  Cutter  v.  Folsom,  17  N.  H.  139;  McCormick  v.  Pickering,  4  N.  Y. 
276 ;  Rowan  v.  Holcornb,  16  Ohio,  468 ;  Dresser  v.  Brooks,  3  Barb.  429 ;  Eastings 
V.  Fowler,  2  Ind.  216;  Seed  v.  Yavghan,  15  Mo.  187;  in  re  Irwine,  1  Penn.  L. 
J.  291.) 

The  directly  granted  power  over  bankruptcies  carries  the  incidental  author- 
ity to  modify  the  obligation  of  contracts  so  far  as  the  modification  may  result 
from  a  legitimate  exercise  of  the  delegated  power.  A  discharge  may  therefore 
be  granted  releasing  the  debtor  from  contract  subsisting  at  the  time  when  the 
law  was  passed.  \Eunzler  v.  Eohaus,  5  Hill,  317;  Sackett  v.  Andross,  5  Hill, 
-837;  in  re  Edward  Klein,  1  How.  277,  note;  s.  c.  2  N.  Y.  Leg.  Obs.  185;  Morse 
V.  Eovey,  1  Sandf.  Oh.  187;  s.  c.  1  Barb.  Ch.  404;  Loud  v.  Pierce,  25  Me.  233; 
Eeene  v.  Mould,  16  Ohio,  12;  McCormick  v.  Pickering,  4  N.  Y.  276;  inre 
Irwine,  1  Penn.  L.  J.  291.) 

Congress  may  pass  a  law  which  will  have  the  effect  to  make  void  an 
assignment  which  is  valid  under  the  State  laws.  {In  re  Henry  Brennan, 
Crabbe,  456.) 

The  power  to  enact  a  bankrupt  law  implies  the  power  to  make  it  efficient. 
The  end  implies  the  means.     {Russell  v.  Cheatham,  16  Miss.  708.) 

Congress  has  the  power  not  only  to  establish  uniform  laws  on  the  subject 
of  bankruptcies,  but  also  to  commit  the  execution  of  the  system  to  such  Fed- 
eral courts  as  it  may  see  fit,  and  to  prescribe  such  modes  of  procedure  and 
means  of  administering  the  system  as  it  may  deem  best  suited  to  carry  the  law 
into  successful  operation.  {Sherman  v.  Bingham,  5  B.  R.  34;  s.  c.  7  B.  R. 
490;  s.  c.  8  C.  L.  N.  258 ;  OoodaU  v.  Tuttle,  7  B.  R.  193 ;  s.  c.  3  Biss.  219; 
Mitchell  V.  Manvf.  Co.  2  Story,  648.) 
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Congress  has  the  power  to  define  what  and  how  much  of  the  debtor's  prop- 
erty shall  be  exempt  from  the  claims  of  his  creditors.  (In  re  Reiman 
Jfc  Fricdlander,  11  B.  R.  21  ;  s.  c.  IS  B.  R.  128 ;  s.  c.  7  Ben.  455 ;  s.  c.  12 
Blatch.  562.) 

To  come  within  the  constitutional  provision,  a  bankrupt  law  must  be  a  uni- 
form law  throughout  the  United  States.  A  law  which  prescribes  one  rule  in 
one  district  and  a  different  one  in  another  can  not  be  regarded  as  a  uniform 
law.     {Eittredge  v.  Warren,  14  N.  H.  509.) 

Tbe  laws  established  by  Congress  on  the  subject  of  bankruptcies  under 
the  power  conferred  by  the  Constitution  must,  indeed,  be  uniform  throughout 
the  United  States.  But  the  extent  to  which  this  power  shall  be  exercised  rests 
in  the  discretion  of  Congress.  Uniformity  is  required  in  the  national  legisla- 
tion only,  and  the  laws  of  the  several  States  may  be  left  in  force  so  long  and 
to  such  extent  as  Congress  may  see  fit.  (Day  v.  Bardwell,  3  B.  R.  455 ;  s.  c. 
97  Mass.  246.) 

State  Insolvent  Jjarws. 

The  power  granted  to  Congress  may  be  exercised  or  declined  as  the  wisdom 
of  that  body  shall  decide.  If,  in  the  opinion  of  Congress,  uniform  laws  con- 
cerning bankruptcies  ought  not  to  be  established,  it  does  not  follow  that  partial 
laws  may  not  exist  or  that  State  legislation  on  the  subject  must  cease.  It  is  not 
the  mere  existence  of  the  power,  but  its  exercise  which  is  incompatible  with 
the  exercise  of  the  same  power  by  the  States.  It  is  not  the  right  to  establish 
these  uniform  laws,  but  their  actual  establishment  which  is  inconsistent  with 
the  partial  acts  of  the  States.  (Sturges  v.  Growinshield,  4  Wheat.  122;  Bkm- 
■chard  v.  Butull,  13  Mass.  1 ;  Farmers'  Banh  v.  Smith,  3  S.  &  R.  63  ;  Belts  v. 
Bagley,  29  Mass.  572 ;  Adams  v.  Storey,  1  Paine,  79 ;  Pugh  v.  Bussel,  2  Blackf. 
294;  Alexander  v.  Oibson,  1  N.  &  McC.  480;  contra,  Vanuxem  v.  Hazelhursts, 
4  N.  J.  192  ;  Oldens  v.  Ballet,  5  N.  J.  466 ;  Golden  v.  Prince,  3  Wash.  313  ; 
Mason  v.  Nash,  1  Breese,  16  ;  Ballantine  v.  Maight,  16  N.  J.  196.) 

One  prominent  reason  why  the  power  was  given  to  Congress  was  to  secure 
to  the  people  of  the  United  States,  as  one  people,  a  uniform  law  by  which  a 
debtor  might  be  discharged  from  his  previous  engagements,  and  his  future  ac- 
quisitions exempted  from  his  previous  engagements.  The  rights  of  debtor  and 
creditor  equally  entered  into  the  minds  of  the  framers  of  the  Constitution.  The 
great  object  was  to  deprive  the  States  of  the  dangerous  power  to  abolish  debts. 
{In  re  Edward  Klein,  1  How.  277,  note ;  s.  c.  2  N.  Y.  Leg.  Obs.  185.) 

The  peculiar  terms  of  the  grant  deserve  notice.  Congress  is  not  authorized 
merely  to  pass  laws  the  operation  of  which  shall  be  uniform,  but  to  establish 
uniform  laws  on  the  subject  throughout  the  United  States.  This  establish- 
ment of  uniformity  is  perhaps  incompatible  with  State  legislation  on  that  part 
of  the  subject  to  which  the  acts  of  Congress  may  extend.  (Sturges  v.  Crown- 
inshieU,  4  Wheat.  122.) 

The  right  of  the  States  to  pass  a  bankrupt  law  is  not  extinguished  but 
merely  suspended  by  the  enactment  of  a  general  bankrupt  law.  The  repeal  of 
that  law  can  not  confer  the  power  on  the  States,  but  it  removes  a  disability  to 
its  exercise,  which  was  created  by  the  act  of  Congress.  (Simrges  v.  Crownin- 
shieU,  4  Wheat.  122.) 

The  bankrupt  act,  as  soon  as  it  took  effect,  ipso  facto,  suspended  all  action 
upon  future  cases  arising  under  the  insolvent  laws  of  the  State,  where  the  insolv- 
ent laws  act  upon  the  same  subject-matter  and  the  same  persons  as  the  bank- 
rupt act;  and  all  proceedings  upon  such  cases  commenced  under  the  State  laws 
after  that  time  are  null  and  void.  (Commonwealth  v.  O'Hara,  1  B.  R.  86  ;  s.  c. 
6  Phila.  402 ;  s.  c.  6  A.  L.  Reg.  765 ;  Perry  v.  Langley,  1  B.  R.  559 ;  s.  c.  1  L. 
T.  B.  34 ;  s.  c.  7  A.  L.  Beg.  429 ;     Van  NosPrand  v.  Ca/rr,  2  B.  R.  485 ;    s,  o.  30 
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Md.  128;  Martina.  Berry,  2  B.  R.  629;  s.  c.  37  Cal.  208;  s.  c.  2L.  T.  B.  ISO,- 
Corner  v.  Miller  et  aZ.  ]  B.  R.  403 ;  Shears  y.  SolUnger,  10  Abb.  Pr.  [N.  S.J  287 f 
in  re  Reynolds,  9  B.  E.  50 ;  s.  c.  8  R.  I.  485 ;  in  re  Lucius  Eames,  2  Story,  822; 
Bishop  V.  Loewen,  2  Penn.  L.  J.  364 ;  Oriswold  v.  Pratt,  49  Mass.  16  ;  Bowe  v. 
Page,  13  B.  R.  366 ;   s.  c.  54  N.  H.  190.) 

The  State  insolvent  laws  are  not  entirely  abrogated.  They  exist  and  operate 
with  full  vigor  until  the  bankrupt  law  attaches  upon  the  person  and  property  of 
the  debtor.  (/»  re  John  Ziegenfuss,  2  Ired.  463  ;  Beed  v.  Taylor,  4  B.  R.  710  ; 
s.  c.  32  Iowa,  209.) 

Two  statutes  having  the  same  general  object,  and  acting  upon  the  same  per- 
sons and  the  same  cases,  by  different  modes  and  in  different  jurisdictions,  must 
be  in  conflict  with  each  other.  Though  the  modes  by  which  the  remedy  is  ad- 
ministered may  vary,  yet,  where  the  bankrupt  act  and  the  State  insolvent  law 
have  substantially  the  same  scope  and  object,  and  act  upon  the  same  persons 
and  cases,  the  State  insolvent  law  is  suspended.  The  act  of  Congress  is  both  a 
bankrupt  act  and  an  insolvent  act.  {Martin  v.  Berry,  2  B.  R.  629 ;  s.  c.  37 
Cal.  208  ;  s.  c.  2  L.  T.  B.  180;  Van  Ncstrand  v.  Carr,  2  B.  R.  485  ;  s.  c.  30 
Md.  128.) 

The  jurisdiction  of  the  bankrupt  act  does  not  depend  upon  the  right  of  the 
debtor  to  ultimately  obtain  a  discharge.  If  his  case  comes  within  the  pro- 
visions of  the  bankrupt  act,  he  can  not  obtain  a  discharge  under  the  State  insolv- 
ent law,  even  though  his  assets  are  not  sufficient  to  pay  thirty  per  centum  on 
the  claims  that  may  be  proved  against  his  estate.  {Van  Nostrand  v.  Carr,  2  B. 
R.  485 ;  s.  c.  30  Md.  128.) 

If  a  State  court  has  acquired  jurisdiction,  under  a  State  law,  of  a  case  in  in- 
solvency, and  is  engaged  in  settling  the  debts  and  distributing  the  assets  of  the 
insolvent  before  or  at  the  date  at  which  the  act  of  Congress  upon  the  same  sub- 
ject takes  effect,  the  State  court  may,  nevertheless,  proceed  with  the  case  to  its 
final  conclusion,  and  its  action  in  the  matter  will  be  as  valid  as  if  no  law  upon 
the  subject  had  been  passed  by  Congress.  {Martin  v.  Berry,  2  B.  R.  629 ;  s.  c. 
37  Cal.  308;  s.  c.  2  L.  T.  B,  180;  Meehins,  Kelly  &  Co.  v.  Creditors,  3  B.  B. 
511 ;  s.  c.  19  La.  An.  497 ;  in  re  Eli  Horton,  5  Law  Eep.  462  ;  in  re  Bela  Judd,. 
5  Law  Rep.  328 ;  West  v.  Creditors,  5  Rob.  [La.]  261  ;  s.  c.  8  Rob.  [La.]  123 ; 
Bwight  V.  Simon,  4  La.  An.  490;  Larrabee  v.  Talbot,  5  Gill,  426;  Lavender  y. 
Oosnell,  12  B.  B.  282;  s.  c.  43  Md.  153  ;  Longis  v.  Creditors,  20  La.  An.  15.) 

If  the  debtor  was  divested  of  his  property  under  the  State  insolvent  law  at 
the  time  of  the  adoption  of  the  bankrupt  law,  the  jurisdiction  of  the  State  court 
is  not  affected  thereby.     {Judd  v.  Ives,  45  Mass.  401.) 

All  proceedings  on  a  petition  to  compel  an  insolvent  debtor  to  surrender  his 
property,  which  are  pending  at  the  time  when  the  proceedings  in  bankruptcy 
were  commenced,  should  be  stayed  until  an  assignee  is  appointed.  {West  v. 
Creditors,  4  Rob.  [La.]  88  ;  s.  c.  8  Rob.  [La.]  123.) 

The  jurisdiction  of  the  State  court  attaches  from  the  moment  when  it  makes 
the  order  staying  the  creditors  from  all  interference  with  the  property  of  the 
debtor.  Prom  that  time  the  State  court  has  the  legal  custody  and  control  of  his 
estate.  {Martin  v.  Berry,  2  B.  R.  629  ;  s.  c.  37  Cal.  208  ;  s.  c.  2  L.  T.  B.  180; 
MeeUns,  Kelly  &  Co.  v.  Creditors,  3  B.  R.  511 ;  s.  c.  19  La.  An.  497.) 

A  suit  to  compel  a  new  surrender  is  a  new  suit,  and  not  a  continuation  of 
the  suit  in  insolvency  previously  pending.  The  suspension  of  the  State  insolv- 
ent law  by  the  enactment  of  the  bankrupt  law  before  the  surrender  was 
ordered,  divested  the  State  court  of  its  jurisdiction  over  cases  previously  insti- 
tuted, and  no  further  proceedings  can  be  had  therein.  {Fisk  v.  Montgomery,  21 
La.  An.  446.) 

The  State  laws  relating  to  insolvent  corporations  were  superseded.  The 
State  courts  have  jurisdiction  as  far  as  the  forfeiture  of  the  charter  of  a  corpora- 
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tion  for  insolvency  is  concerned;  but  with  the  decree  of  forfeiture  their  juris- 
<3iction  ends.  They  can  not  go  on  and  administer  upon  the  property  of  a  cor- 
poration as  the  property  of  an  insolvent  corporation,  for  the  insolvent  laws  of  a 
State  touching  corporations  are  no  longer  in  force.  (Thomhill  et  al.  v.  Bank  of 
Louisiana  et  al.  3  B.  R.  435 ;  s  c.  5  B.  R.  367 ;  s.  c.  1  Woods,  11;  s.  c.l  L.  T.  B. 
156;  s.  c.  8  L.  T.  B.  38;  mre Merchants'  Ins.  Co.  6  B.  R  43;  s.  c.  3  Biss.  162; 
':S.  c.  2  L.  T.  B.  248.) 

The  treatment  which  a  corporation  may  receive  at  the  hands  of  the  State 
court  can  not  avail  to  sustain  that  court's  control  over  the  assets.  If  the  fact 
of  insolvency  exists,  and  the  corporation  is  within  tlie  provisions  of  the  bank- 
rupt law,  the  Federal  courts  sitting  in  bankruptcy  have  exclusive  jurisdiction 
of  the  property,  and  the  fact  that  a  State  law  does  not  purport  or  attempt  to 
relieve  the  debtor  from  his  debts  can  not  be  urged  as  a  reason  why  the  State 
■court  should  hold  the  assets  and  administer  them  after  proper  proceedings  in 
bankruptcy  have  been  instituted  in  the  Federal  courts.  So  far  as  a  State  law 
attempts  to  administer  on  the  effects  of  an  insolvent  debtor,  and  distribute  theni 
among  creditors,  it  is,  to  all  intents  and  purposes,  an  insolvent  law,  although  it 
may  not  authorize  the  discharge  of  the  debtor  from  further  liability.  If  the  fact 
of  insolvency  does  not  exist,  the  State  court  may  probably  have  theright  to  admin- 
ister the  assets  as  an  incident  to  a  proceeding  for  the  dissolution  of  the  corpora- 
tion, but  when  insolvency  intervenes  so  as  to  make  the  debtor  a  proper  subject 
for  the  op^ation  of  the  bankrupt  law,  the  exclusive  jurisdiction  of  the  bankrupt 
court  attaches,  and  the  State  court,  and  those  acting  under  its  mandates,  must 
surrender  the  control  of  the  assets,  whatever  may  be  the  final  decree  in  regard 
to  the  continuance  of  the  corporation.  {In  re  Merchants'  Ins.  Co.  6  B.  R.  43; 
s.  c.  3  Biss.  162;  s.  c.  2  L.  T.  B.  243;  Thomhill  et  al.  v.  Bank  of  Louisiana  et 
oZ.3  B.  R.  435;  s.  c.  5  B.  R.  367;  s.  c.  1  Woods,  11;  s.  c.  1  L.  T.  B.  156;  s.  c. 
•3  L.  T.B.  38;  in  re  Independent  Ins.  Co.  6  B.  R.  169,  260;  s.  c.  1  Holmes, 
103;  Piatt  V.  Archer,  6  B.  R.  465;  s.  o.  9  Blatch.  559;  Bhryock  v.  Bashore,  13 
B.  R.  481;  s.  c.  15  B.  R.  283;  s.  c.  82  Penn.  159.) 

A  proceeding  in  bankruptcy  is  not  the  exclusive  method  of  winding  up 
insolvent  corporations.  The  bankrupt  act  does  not  ipso  facto  suspend  State 
laws  for  the  collection  of  debts.  {Chandler  v.  Siddle,  10  B.  R.  236;  s.  c.  3 
Dillon,  477.) 

A  State  law  to  abolish  imprisonment  on  civil  process  in  certain  cases, 
which  is  limited  to  the  single  instance  of  involuntary  confinement,  and  whose 
aim  and  purpose  is  simply  to  liberate  the  person,  is  not  superseded.  {Steelman 
V.  Mattix,  36  N.  J.  344 ;  Shears  v.  Solhinger,  10  Abb.  Pr.  [N.  S.]  287 ;  in  re 
Reynolds,  9  B.  R.  50 ;  s.  c.  8  R.  I.  485  ;  Jordan  v.  Hall,  9  R.  I.  218 ;  in  re  Rank, 
•Crabbe,  493.) 

If  the  distribution  of  the  property  is  merely  incidental  to  the  release  of  the 
person  from  imprisonment,  and  the  debt  is  not  discharged,  the  proceeding  is  not 
a  proceeding  in  bankruptcy.     {Steelman  v.  Mattix,  36  N.  J.  344.) 

The  bankrupt  act  can  not  affect  the  determination  of  a  debtor's  right  to  be 
discharged  by  taking  the  poor  debtor's  oath,  and  of  his  liability  to  imprison- 
ment by  way  of  punishment  for  fraud,  upon  proceedings  which  were 
.commenced  before  the  act  took  effect.     {StocJcwell  v.  Sdloway,  100  Mass.  287.) 

In  an  action  on  a  bond  given  on  the  arrest  of  the  debtor,  and  conditioned 
that  he  will  apply  for  the  benefit  of  the  State  insolvent  laws,  a  plea  that  he  has 
since  obtained  a  discharge  under  the  bankrupt  law  is  a  valid  plea,  unless  the 
debt  is  one  that  is  not  released  by  a  discharge.  {Hubert  v.  Horier,  14  B.  R. 
430 ;  s.  c.  24  Pitts.  L.  J.  19  ;  Barber  v.  Bogers,  71  Penn.  362  ;  Msbit  v.  Greaves, 
«  W.  &  S.  120.) 

A  bond  to  apply  for  the  benefit  of  the  State  insolvent  laws,  and  if  he  fails 
to  be  discharged  to  surrender  himself  to  the  sheriff  is  valid.     The  undertaking 
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is  in  the  alternative,  either  to  obtain  a  discharge  or  to  return  to  the  condition 
from  which  he  was  released.  If  he  can  not  apply  for  the  benefit  of  the  State 
insolvent  laws  because  they  are  suspended,  he  must  perform  the  other  alterna- 
tive of  the  condition.     (Steelman  v.  Mattix,  36  N.  J.  344.) 

A  State  insolvent  law  which  merely  protects  the  person  from  imprisonment, 
without  affecting  contracts,  is  not  superseded,  although  it  also  provides  for  the 
distribution  of  the  debtor's  property.  {Bullitan  v.  Hieskill,  Crabbe,  525  j, 
s.  c.  4  Penn.  L.  J.  171.) 

A  State  law  providing,  for  the  arrest  and  punishment  of  fraudulent  debtors 
is  not  suspended  by  the  bankrupt  law.     {Scully  v.  Kirlcpatrick,  79  Penn.  324.) 

The  bankrupt  law  does  not  supersede  the  State  laws  relating  to  the  settle- 
ment of  the  insolvent  estate  of  lunatics,  spendthrifts,  or  deceased  persons^ 
{Hawhins  v.  Learned,  54  N.  H.  333.) 

A  State  law  which  makes  a  transfer  by  an  insolvent  with  intent  to  give  a 
preference  operate  as  an  assignment  for  the  benefit  of  all  creditors  is  not  an 
insolvent  law,  and  is  not  superseded  by  the  bankrupt  law.  {Ehersole  v.  Adams, 
13  B.  R.  141 ;  s.  c.  10  Bush,  83;  Linthicum  v.  Fenley,  11  Bush,  181.) 

The  bankrupt  law  does  not  supersede  a  State  law  regulating  assignments  for 
the  benefit  of  creditors.  (Mayer  v.  Ilillman,  13  B.  R.  440  ;  s.  c.  91  U.  S.  496  j. 
in  re  Hawkins  et  al.  2  B.  R.  378;  s.  c.  34  Conn.  548;  Beeh  v.  Parher,  65  Penn. 
262 ,  Maltbie  v.  SotcMiss,  5  B.  R.  485 ;  s.  c.  38  Conn.  80.) 

A  State  law  which  provides  a  mode  of  apportioning  the  losses  of  a  savings 
bank  among  the  depositors  is  valid,  although  it  was  passed  while  the  bankrupt 
law  was  in  force.  (Simpson  v.  Sailings  Bank,  15  B.  R.  385  ;  s.  c.  56  N.  H. 
466.) 

A  provision  in  State  law  which  prohibits  an  insolvent  corporation  from 
transferring  its  property  with  the  intention  to  give  a  preference  is  superseded- 
{French  v.  O'Brien,  52  How.  Pr.  894.) 

An  act  which  provides  for  the  arrest  of  a  debtor  who  removes  or  disposes, 
of  his  property  with  the  intent  to  defraud  his  creditors  is  not  superseded. 
( Oregg  v.  Mlsen,  34  Leg.  Int.  20.) 

The  law  allowing  assignments  for  the  benefit  of  creditors  is  not  a  part  of 
the  insolvent  laws,  and  is  not  superseded  by  the  bankrupt  law.  {Cook  v.  Rogers, 
18  B.  R.  97  ;  s.  c.  31  Mich.  391 ;  s.  c.  14  A.  L.  Reg.  633;  Von  Hein  v.  Elkm, 
15  B.  R.  195  ;  s.  c.  15  N.  Y.  Supr.  516.) 

An  assignment  made  as  apart  of  the  machinery  of  a  State  insolvent  law, 
and  deriving  all  its  validity  and  eiBcacy  from  the  statute  is  void.  {Shryoch  v. 
BasJwre,  1 8  B.  B.  481 ;  s  c.  15  B.  R.  283  ;  s.  c.  82  Penn.  159 ;  Howe  v.  Page, 
13  B.  R.  366;  s.  c.  54  N.  H.  190.) 

Whether  an  assignment  in  proceedings  under  a  State  insolvent  law  is  void,, 
is  a  question  that  may  be  raised  in  a  collateral  action.  (Shryock  v.  Bashore, 
13  B.  R.  481;  s.  c.  15  B.  R.  283;  s.  c.  82  Penn.  158.) 

The  insolvent  laws  are  no  further  suspended  than  they  seek  upon  notorious 
grounds  to  seize  and  distribute  the  effects  of  the  debtor  among  his  creditors- 
generally.  A  statute  for  the  more  eifectu.al  appropriation  of  a  debtor's  property 
to  satisfy  an  individual  debt  is  not  suspended.     (Berthelon  v.  Betts,  4  Hill,  577) 

The  State  insolvent  laws  wore  not  suspended  until  June  1,  1867.  {Bay  y. 
Bardwell  et  al.  3  B.  R.  455 ;  s.  c.  97  Mass.  246 ;  Martin  v.  Berry,  2  B.  R.  629 ; 
s.  c.  37  Cal.  208;  s.  c.  2  L.  T.  B.  180;   Chamlerlain  v.  Perkins,  51  N.  H.  336.) 

The  State  laws  are  operative  to  some  extent  and  for  some  purposes.  They 
are  clearly  operative  in  all  cases  which  are  not  within  the  provisions  of  the 
bankrupt  law.  {Shepardson's  Appeal,  36  Conn.  23;  ClarJce  v.  Bay,  1  H.  &  J.- 
318;  in  re  Winternitz,  4  B.  R.  (quarto),  127;  s.  c.  18  Pitts.  L.  J.  61.) 
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The  bankrupt  law  applies  only  to  cases  where  the  debtor  owes  debts-- 
provable  under  the  act  exceeding  the  amount  of  three  hundred  dollars. 
When  the  debts  do  not  exceed  that  amount,  the  case  is  not  within  the  pur- 
view of  the  act.  Before  proceedings  under  the  State  law  can  be  held  to  be 
erroneous,  it  must  afBrmatively  appear  that  the  debts  are  more  than  that 
amount.  Until  then,  there  is  no  conflict  of  laws,  and  courts  will  not  presume 
that  the  debts  are  more  or  less  than  that  amount.  {Shepardaon's  Appeal,  36 
Conn.  23.) 

The  State  insolvent  laws  are  still  in  force  so  far  as  they  -affect  debts  that., 
will  not  be  released  by  a  discharge  under  the  banlirupt  act,  such  as  debts 
created  by  the  fraud  of  the  bankrupt.  Where  the  bankrupt  act  expressly 
excepts  a  class  of  cases,  it  must  have  been  the  intention  of  Congress  not  to 
interfere,  in  such  specified  class,  with  the  laws  of  the  several  States.  A  {larty 
imprisoned  under  a  judgment  founded  upon  a  fraudulent  debt,  may  take  the 
benefit  of  the  State  insolvent  laws  for  the  purpose  of  obtaining  a  release 
and  discharge  from  that  debt.  {In  re  Winternitz,  4  B.  R.  (quarto),  127  j 
s.  0.  18  Pitts.  L.  J.  61 ;  Stepp  v.  Stahl,  2  W.  N.  80.) 

The  State  insolvent  laws  are  suspended  even  as  between  citizens  of  the 
same  State.     (Cassard  et  al.  v.  Kroner,  4  B.  R.  569.) 

An  attachment  law  which  permits  a  writ  of  attachment  to  issue  for  the 
causes  which  would  be  suflBoient  to  authorize  the  institution  of  proceedings 
in  involuntary  bankruptcy,  and  authorizes  the  distribution  of  the  property 
equally  among  all  the  creditors,  is  superseded.  (Tobin  v.  Trump,  3  Brews.  288  j 
s.  c.  7  Phila.  123.) 

Whether  a  State  insolvent  law  is  unconstitutional,  is  a  question  that  can  not 
be  raised  by  the  defendant  in  an  action  by  an  insolvent  trustee  to  recover  a 
debt  due  to  the  estate.  {Shryock  v.  Bashore,  18  B.  R.  48;  s.  c.  15  B.  R.  283  ;, 
s.  c.  82  Penn.  159.) 

There  is  a  material  distinction  between  discharging  a  debtor  and  distribut- 
ing his  assets  among  his  creditors.  The  bankrupt  act  was  demanded  and 
passed  mainly  for  the  former.  The  latter  is  in  its  nature  incidental  to  the  for- 
mer, which  is  the  principal  thing.  There  probably  existed  in  every  State,  at 
the  time  of  the  passage  of  the  bankrupt  law,  some  statutory  provisions  for  the 
distribution  of  the  effects  of  insolvent  debtors  among  their  creditors,  and  it  can 
hardly  be  supposed  that  Congress  intended  to  repeal  or  suspend  those  State 
laws,  except  so  far  as  was  necessary  for  the  accomplishment  of  the  main  object 
in  view,  and  that  necessity  may  well  be  limited  to  those  oases  over  which  the 
Federal  courts  actually  assert  their  jurisdiction  within  the  time  limited  for  that 
purpose.  An  assignment  under  the  State  law  is  good  unless  attacked  within 
six  months.  If  all  the  parties  concerned  desire  that  the  estate  may  be  settled 
in  the  State  courts,  it  can  be  done.  Should  a  case  arise  in  which  there  will  be 
an  actual  conflict  of  jurisdiction,  the  State  courts  must  yield  to  the  Federal 
courts,  and  when  the  bankrupt  court,  within  the  time  limited,  asserts  its  juris- 
diction, the  proceedings  in  the  State  court  are  thereby  superseded.  Should  the 
State  courts  attempt  to  grant  a  certificate  of  discharge  to  an  insolvent  debtor, 
no  court  would  give  any  effect  to  it.  {MaltUe  v.  Hot.ehhiss,  5  B.  R.  435  ;  s.  c. 
38  Conn.  80 ;  Seed  v.  Taylor,  4  B.  R.  710 ;  s.  c.  32  Iowa,  209.) 

As  a  bankrupt  law  merely  suspends  State  insolvent  laws  without  repealing 
them,  they  revive  and  are  in  force  on  the  repeal  of  the  bankrupt  law,  and  need 
not  be  re-enacted.     {Lavender  v.  Gosnell,  12  B.  R.  282 ;  s.  c.  43  Md.  153.) 

The  bankrupt  law  must  prevail  in  cases  where  it  conflicts  with  the  ordinance 
of  1787.     {Stowy.  Parks,  1  Chand.  60.) 
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DISTRICT  COUETS. 

Sec.  Sec. 

563. Original  jurisdiction.  648. — Mode  of  trial  in  circuit  courts. 

566.— Mode  of  trial  in  district  courts.  lU . — Jurisdiction  exclusive. 

Sec.  563. — Eighteenth.  *  *  *  *  The  district  courts  are  con- 
stituted courts  of  bankruptcy,  and  shall  liave  in  their  respective 
districts  original  Jurisdiction  in  all  matters  and  proceedings  in 
bankruptcy. 

Statute  Revised— March  2, 1867,  ch.  176,  §  1,  14  Stat.  517.  Prior  Statutes^ 
April  4,  1800,  ch.  19,  2  Stat.  19 ;  Aug.  19,  1841,  ch.  9,  §  6,  5  Stat.  441. 

Rule  of  Interpretation. 

The  words  of  the  bankrupt  act  were,  in  most  parts  of  it,  wisely  taken  from 
the  English  statutes  of  1849  and  1851,  and  from  the  insolvent  law  of  Massachu- 
setts. In  applying  the  rule  that  the  interpretation  of  a  law  forms  a  part  of  it, 
the  construction  of  a  statute  by  the  courts  of  the  country  whose  legislature  en- 
acted it,  is  adopted.  The  Supreme  Court  has  more  than  once  applied  this  rule 
where  an  American  statute  has  been  taken  from  a  prior  English  one,  and  has 
followed  its  English  construction  where  the  meaning  might  otherwise  have 
been  doubtful.     {Barnes  v.  Bettew,  8  Phila.  133.) 

JSx  antecedentibus  et  conseguentibus  Jit  optima  interpretatio,  is  one  of  the 
most  important  canons  of  construction.  Every  part  of  a  statute  should  be 
brought  into  action  in  order  to  collect  from  the  whole  one  uniform  and  consist- 
ent sense,  if  that  may  be  done ;  or,  in  other  words,  the  construction  must  be 
made  upon  the  entire  statute,  and  not  merely  upon  disjointed  parts  of  it. 
{Hall  V.  DesMer,  71  Penn.  299.) 

In  the  construction  of  the  law  the  principle  of  uniformity  must  not  be  out 
of  sight,  for  such  construction  ought  to  be  put  on  a  statute  as  may  best  answer 
the  intention  the  makers  had  in  view.     {Barsiow  v.  Adams,  2  Day,  70.) 

While  a  construction  of  a  Federal  law  by  the  Federal  courts  other  than 
Supreme,  is  not  conclusive,  it  is  entitled  to  careful  consideration  in  the  Slate 
courts.     {Frank  v.  Houston,  9  Kans.  406.) 

The  English  decisions  properly  apply  as  rules  of  construction.  {Roosevelt 
V.  Marlt,  6  Johns.  Ob.  266;  Livermore  v.  Bagley,  3  Mass.  487;  Murray  v.  De 
Roitenham,  6  Johns.  Ch.  52 ;  Tucker  v.  Oxley,  5  Cranch,  34 ;  s.  c.  1  Crancli  C. 
C.  419;  Olole  Ins.  Co.  v.  Cleveland  Ins.  Co.  l4  B.  R.  311;  s.  c.  8  0.  L.  N. 
258.) 
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Character  of  tlie  Jurisdiction. 

Courts  of  bankruptcy,  as  they  existed  in  England  at  the  time  the  act  was 
passed,  were,  and  still  are,  separate,  distinct  organizations,  with  powers  and 
jurisdiction  separate  and  distinct  from  all  other  courts,  and  it  is  undoubtedly  in 
tliis  sense  that  the  words  are  used  in  the  act ;  that  is,  courts  possessing  power 
and  jurisdiction  peculiar  to  themselves.  The  only  difference  is,  that  here,  in- 
stead of  creating  a  new  organization,  an  organization  already  existing,  known 
as  the  district  court,  is  taken  up  and  made  use  of  in  lieu  of  such  new  organiza- 
tion. But  the  district  court,  when  acting  as  acourt  of  bankruptcy,  is  none  the 
less  a  separate  and  distinct  court,  exercising  powers  and  jurisdiction  separate 
and  distinct  from  its  powers  and  jurisdiction  as  a  district  court,  than  if  it 
were  such  separate  and  distinct  organization.  {In  re  Norris,  4  B.  R.  35 ;  s.  c. 
1  Abb.  0.  0.  514;  s.  c.  1  L.  T.  B.  227.) 

Congress,  in  passing  the  act,  in  pursuance  of  its  constitutional  power,  not 
only  intended  to  make  it  uniform,  but  operative,  throughout  the  United  States. 
It  does  not  stop  at  State  lines.  Property,  wherever  situate,  which  is  not  ex- 
empted from  the  operation  of  the  act,  passes  to  the  assiTnee.  This  is  equally 
true  of  property  under  mortgage,  as  of  that  which  is  unincumbered.  Debts, 
whenever  payable,  and  creditors,  wherever  residing  within  the  United  States, 
"  are  within  the  operation  of  the  act.  The  bankrupt  court  is  invested  with  this 
jurisdiction  over  the  bankrupt  and  his  estate,  and  over  creditors  who  are 
brought  involuntarily  into  it,  in  order  to  administer  the  estate  for  the  benefit  of 
all  the  creditors  according  to  their  respective  rights.  Thus,  it  is  plain  beyond 
controversy,  that  the  property  of  the  bankrupt,  though  situate  in  another 
State,  and  though  mortgaged  by  the  bankrupt,  prior  to  the  institution  of 
proceedings  in  bankruptcy,  is  within  the  jurisdiction  and  under  the  control  of 
the  bankrupt  court.     {Markson  et  al.  v.  Heaney,  4  B.  R.  510;  s.  c.  1   Dillon, 

igr.) 

The  district  court,  as  a  court  of  bankruptcy,  is  the  creature  of  statute,  and 
has  no  powers  except  those  conferred  upon  it,  either  expressly  or  by  necessary 
implication,  for  the  jusl  and  full  execution  of  the  law.  (In  re  Robert  Morris, 
Crabbe,  70;  Glarh  v.  Binninger,  3  B.  R.  5.18;  s.  c.  38  How.  Pr.341 ;  s.  c.  3  L. 
T.  B.  49.) 

In  adininistering  the  statute,  the  functions  of  the  district  court,  as  a  court, 
are  employed;  and  the  jurisdiction  is  not  a  jurisdiction  conferred  on  the  judge, 
as  a  commissioner,  in  the  nature  of  the  appointment  by  which  the  chancellor 
formerly  executed  the  bankrupt  law  in  England.  {In  re  Barney  Corse,  1  N.  Y. 
Leg.  Obs.  231.) 

The  strict  rule  of  construction,  which  is  applied  in  cases  where  a  statute 
gives  to  a  court  power  to  do  a  particular  thing,  has  no  application  to  the  bank- 
rupt law,  where  full  and  complete  jurisdiction  over  an  extensive  subject  is  given 
to  a  court  constituted  for  the  purpose.  {In  re  California  Pacific  R.  R.  Co.  11 
B.  R.  193 ;  s.  c.  3  Saw.  240.) 

In  enjoining  upon  the  district  court  to  take  cognizance  of,  and  administer  the 
bankrupt  law.  Congress  must  be  accepted  to  intend  that,  in  every  particular  not 
otherwise  designated  by  the  statute,  those  courts  should  proceed  with  the  new 
jurisdiction  upon  the  principles  appropriate  to  like  proceedings  under  any  other 
branch  of  their  power.  The  law-giver,  in  adding  to  the  range  of  their  employ- 
ment, must  be  supposed  to  contemplate  that  they  will  continue  the  use  of  their 
customary  powers,  unless  he  specially  limits  and  restricts  that  use.  {In  re 
Barney  Corse,  1  N.  Y.  Leg.  Obs.  231 ;  in  re  California  Pacific  R.R.  Co.  11  B.  R. 
193;  s.  c.  3  Saw.  240.) 

The  district  court  has  jurisdiction  of  two  distinct  kinds:  1st.  As  a  court  of 
bankruptcy,  over  the  proceedings  in  bankruptcy  initiated  by  the  petition  and 
ending  in  the  distribution  of  assets  among  the  creditors,  and  the  discharge  or 
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refusal  of  a  discharge  to  the  bankrupt;  2d.  As  an  ordinary  court  over  suits  at 
law  or  in  equity,  brought  by  or  against  the-  assignee  in  reference  to  alleged 
property  of  the  bankrupt,  or  to  claims  alleged  to  be  due  to  or  from  him.  {Lath- 
rop  V.  Dralce,  18  B.  R.  472;  s.  c.  91  U.  S.  516.) 

The  jurisdiction  of  the  district  courts  extends  to'  all  matters  and  proceed- 
ings in  bankruptcy,  without  limit.  When  the  act  says  that  they  shall  have 
jurisdiction  in  their  respective  districts,  it  means  that  the  jurisdiction  is  to  be 
exercised  in  their  respective  districts.  Each  court  within  its  own  district  may 
exercise  the  powers  conferred,  but  those  powers  extend  to  all  matters  of  bank- 
ruptcy without  limitation.  (Lathrop  v.  Brake,  13  B.  R.  472 ;  s.  c.  91  U.  S.  516 ; 
Burlanh  v.  Bigelow,  14  B.  R.  445  ;  s.  c.  92  U.  S.  179.) 

The  words,  "  in  their  respective  districts,"  must  receive  their  usual  ordi- 
nary signification,  and  manifest  a  purpose  and  intent  in  Congress  to  restrict 
and  limit  the  authority  and  jurisdiction  of  the  district  courts  in  bankruptcy 
within  their  own  districts,  in  accordance  with  the  practice  as  it  then  was,  and 
not  to  confer  upon  them  a  jurisdiction  throughout  the  United  States,  in  utter 
conflict  with  all  prior  legislation  and  the  settled  policy  of  Congress.  While 
their  authority  does  extend  to  all  matters  in  bankruptcy,  and  there  is  no  limit 
to  the  subject-matter  over  which  the  court  has  jurisdiction,  yet  they  are  ex- 
pressly confined  and  restricted  in  its  exercise  to  the  limits  of  their  own  terri-' 
tory,  and  enjoy  no  other  or  greater  power  or  authority  outside  of  their  own 
districts  than  they  had  before  the  bankrupt  act  was  passed.  They  can  not 
summon  parties  before  them  from  without  their  districts.     {Paine  v.  Oaldwell, 

6  B.  R.  558 ;  s.  c.  29  Leg.  Int.  284 ;  in  re  Hirsch,  2  B.  R.  3 ;  s.  c.  2  Ben.  493; 
s.  c.  1  L.  T.  B.  92;  MarUon  et  al.  v.  Eeaney,  4  B.  R.  510;  s.  c.  1  Dillon,  497, 
511,  note.) 

An  assignee  can  not  proceed  by  attachment  against  a  party  in  a  district 
where  the  latter  neither  resides  nor  is  found  at  the  time  of  serving  the  writ. 
{Nazro  v.  Oragin,  8  Dillon,  474.) 

The  whole  tenor  of  the  bankrupt  act  shows  that  Congress  intended  to 
provide  for  the  complete  administration  of  the  bankrupt  system  in  the  Federal 
courts,  and  through  the  instrumentality  of  Federal  officers.  This  section  does 
not  contain  any  words  which  justify  the  conclusion  that  the  jurisdiction  con- 
ferred by  it  is  limited  to  the  district  court  for  the  district  in  which  the  proceed- 
ings in  bankruptcy  are  pending.  District  courts  should  be  naturally  auxiliary 
to  each  other  to  perfect  and  accomplish  the  object  of  the  act.  An  assignee 
elected  in  one  district  may'institute  proceedings  in  the  district  court  of  an- 
other district  to  recover  money  paid  by  the  bankrupt  to  a  preferred  creditor 
contrary  to  the  provisions  of  the  act.     {Shearman  v.  Bingham,  5  B.  R.  34 ;  s.  c. 

7  B.  R.  490;  s.  c.  3  C.  L.  N.  258;  Ooodall  v.  Tuttle,  7  B.  R.  193;  s.  c.  3  Biss. 
219;  171  re  James  Martin,  5  Law  Rep.  158;  Jfoor«  v.  <7b«e«.  23  Vt.  739 ;  contra, 
Jdbbim  v.  Montague,  6  B.  R.  509 ;  in  re  Richardson,  2  B..R.  202;  s.  c.  2  Ben. 
517;   s.  c.  2  L.  T.  B.  20;  Markwi  v.  Heaney,  4  B.  R.  510;  s.  c.  1  Dillon,  497.) 

The  petitioning  creditor  who  has  filed  a  petition  against  the  debtor  in  one 
district,  may  apply  to  the  district  court  of  another  district  to  restrain  parties 
from  interfering  with  the  debtor's  property.     {In  re  James  Martin,  5  Law  Rep. 

158.)  r     r       .,        V  , 

If  the  bankrupt  sues  on  a  demand  which  passed  to  his  assignee,  and  re- 
covers judgment,  the  district  court  may  arrest  the  payment  of  the  money  to 
the  bankrupt,  and  order  it  to  be  paid  over  to  the  assignee.  {Moore  v.  Jones,  23 
Vt.  739.) 

If  the  assignee  claims  the  benefit  of  a  judgment  recovered  by  the  bankrupt 
\n  his  own  name,  he  must  take  it  subject  not  only  to  such  charges  as  are  legally 
taxable  and  recoverable  as  costs,  but  also  to  all  other  reasonable  charges  and 
expenses  incurred  in  obtaining  the  judgment.     {Moore  v.  Jones,  23  Vt.  739.) 
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The  attorney  for  the  bankrupt  can  not  be  allowed  for  services  rendered  in 
opposition  to  a  motion  made  by  the  assignee  in  a  State  court  for  leave  to  appear 
and  prosecute  the  suit  in  his  own  name.     {Moore  v.  Jones,  23  Vt.  739.) 

A  State  court,  in  a  collateral  action,  may  inquire  into  the  jurisdiction  of  the 
district  court  as  a  court  of  bankruptcy.  {Cliemung  Canal  Banh  v.  Judson,  8 
N.  y.  254.) 

A  State  court  may  inquire  into  the  jurisdiction  of  the  district  court,  and  de- 
clare its  decree  void,  where  the  decree  was  rendered  without  authority  of  law. 
{WelU  V.  Brackett,  30  Me.  61.) 

The  district  court,  although  a  court  of  limited  jurisdiction,  is  not  an  infirior 
court  in  the  technical  sense  of  thatterm,  and  its  jurisdiction  need  not  appear  on 
the  face  of  the  proceedings.  {Chemung  Canal  Banh  v.  Judaon,  8  N.  Y.  25i; 
Buehiam  v.  Cowell,  1  N.  Y.  505 ;  Beed  v.  Vaughn,  10  Mo.  447  ;  IHayes  v.  Ford, 
15  B.  R.  569  ;  vide  Morse  v.  Presby,  25  N.  H.  299.) 

An  adjudication  is  in  the  nature  of  a  decree  in  rem  as  respects  the  status  of 
the  debtor,  and  can  not  be  impeached  in  a  collateral  action  if  the  record  shows 
that  the  court  making  it  had  jurisdiction  over  his  person  and  the  subject-matter. 
{Michaels  v.  Post,  12  B.  R.  152  ;  s.  c.  21  "Wall.  398  ;  Bissell  v.  Post,  4  Day,  79 ; 
Shan  T.  Lexcis,  12  B.  R.  173;  s.  c.  22  Wall.  150.) 

A  decree  adjudging  a  corporation  bankrupt  is  in  the  nature  of  a  decree  in 
rem,  as  respects  the  status  of  the  corporation,  and  if  the  court  rendering  it  has 
jurisdiction,  can  only  be  assailed  by  a  direct  proceeding  in  a  competent  court, 
unless  it  appears  that  the  decree  is  void  in  form,  or  that  due  notice  of  the  peti- 
tion was  never  given.  {New  Lamp  Chimney  Co.  v.  Ansonia  Brass  and  Copper 
Co.  10  B.  R.  355 ;  s.  c.  13  B.  R.  385 ;  s.  c.  64  Barb.  435 ;  s.  c.  53  N.  Y.  123 ;  s. 
c.  91  U.  S.  656.) 

A  creditor  can  not  impeach  an  adjudication  in  a  collateral  action  on  the 
ground  that  it  was  procured  by  fraud.  {Michaels  v.  Post,  32  B.R.  152;  s.  c.  21 
Wall.  398.) 

Although  the  record  does  not  show  affirmatively  that  the  district  court  ac- 
quired jurisdiction  of  the  person  of  the  bankrupt,  that  fact  will  be  presumed. 
{Chemung  Canal  Banh  y.  Jadson,  8  N.  Y.  254;  Wright  y.  Wathins,  2  Greene 
[Iowa],  547.) 

Where  a  court  has  jurisdiction  to  hear  and  determine  a  question  either  at 
law  or  in  equity,  it  must  of  necessity  have  the  power  of  determining  in  which 
form  the  remedy  shall  be  administered;  and  an  error  of  judgment  on  that  point 
can  not  be  urged  as  a  defect  of  jurisdiction  in  a  collateral  action.  {Chemung 
Canal  Bank  v.  Judson,  8  N.  Y.  254.) 

Where  an  Involuntary  proceeding  is  dismissed,  and  then  reinstated  without 
further  notice  to  or  appearance  by  the  debtor,  the  adjudication  is  void,  and  a 
payment  to  an  assignee,  under  an  order  of  the  district  court,  will  not  protect 
the  party  making  such  payment.  {Gage  v.  Oates,  15  B.  R.  145;  s.  o.  62  Mo. 
412.) 

Sec.  566. — The  trial  of  issues  of  fact  in  the  district  court,  in 
all  causes  except  in  cases  in  equity  and  cases  of  admiralty  and 
raaritime  jurisdiction,  and  except  as  otherwise  provided  in  pro- 
ceedings in  bankruptcy,  shall  be  by  jury.       *  *  *  * 

■  Statutes  Revised— Sept.  24,  1789,  ch.  20,  §  9,  1  Stat.  76;  Feb.  26,  1845,  ch. 
20,  5  Stat.  726. 
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CHAPTER  SEVEN. 

Sec.  648.— The  trial  of  issues  of  fact  in  the  circuit  courts 
shall  be  by  jury,  except  in  cases  of  equity  and  of  admiralty  and 
maritime  jurisdiction,  and  except  as  otherwise  provided  in  pro- 
ceedings in  bankruptcy.     *      *       *       * 

Statute  Revised— Sept.  24,  1789,  ch.  20,  §  12,  1  Stat.  79. 

CHAPTER    TWELVE. 

Sec.  711.— The  jurisdiction  vested  in  the  courts  of  the  United 
States,  in  the  cases  and  proceedings  hereinafter  mentioned,  shall 
be  exclusive  of  the  courts  of  the  several  States.     *       *      *      * 

Sixth.  Of  all  matters  and  proceedings  in  bankruptcy. 

The  jurisdiction  thus  given  depends  wholly  upon  the  act,  and  is  necessarily 
exclusive,  because  independently  of  it  there  is  no  jurisdiction  in  any  tribunal 
over  any  such  proceedings,  and  no  original  jurisdiction  is  given  to  any  other. 
This  includes  all  proceedings  for  adjudging  any  one  a  bankrupt,  thereby  vest- 
ing title  to  his  property  in  an  assignee  appointed  pursuant  to  the  act.  {Cook  v. 
Whipple,  9  B.  B.  155  ;  s.  c.  55  N.  Y.  150.) 

By  the  proceedings  and  adjudication,  jurisdiction  is  obtained  of  the  bankrupt 
and  his  creditors,  and  the  court  making  the  adjudication  is  the  only  one  that 
can  deal  with  the  bankrupt  and  his  creditors,  and  settle  all  conflicting  claims, 
equities  and  controversies  arising  between  them.  All  such  matters  are  exclu- 
sively within  the  jurisdiction  of  the  court  where  the  proceedings  are  pending. 
■{Qoodall  V.  Tuttle,  7  B.  R.  193  ;  s.  c.  3  Biss.  219.) 

A  State  court,  on  the  application  of  the  debtor,  may  enjoin  the  petitioning 
creditor  from  prosecuting  a  fraudulent  and  oppressive  petition  in  bankruptcy 
against  him,  especially  if  the  latter  invoked  the  jurisdiction  of  the  State  court 
to  enforce  his  claim  before  filing  the  petition.  {Pusey  v.  Bradley,  1  N.  Y.  Supr. 
661 ;  s.  c.  46  How.  Pr.  255.) 

No  State  court  can  by  any  process  prevent  a  party  from  applying  to  the 
district  court  for  the  benefit  of  the  provisions  of  the  bankrupt  law.  {Watson 
v.  Citizens'  Savings  Banlt,  11  B.  R.  161;  FilUngin  v.  Thornton,  12  B.  B.  92; 
s.  c.  49  Geo.  384.) 

The  district  court  will  not  prevent  a  seizure  of  the  bankrupt's  property  on 
execution,  or  a  delivery  to  a  receiver  before  an  adjudication  in  a  voluntary 
case,  for  it  has  no  exclusive  power  over  the  property  until  there  is  an  adjudi- 
cation.    {In  re  W.  C.  H.  Waddel,  1  N.  Y.  Leg.  Obs.  53.) 

The  jurisdiction  of  a  district  court  of  the  United  States,  sitting  as  a  court 
of  bankruptcy,  is  superior  and  exclusive  in  all  matters  arising  under  the 
statute.  The  estate  surrendered  is  placed  in  the  custody  of  the  court  so  sit- 
ting in  bankruptcy,  and  the  officer  appointed,  to  manage  it  is  accountable  to 
the  court  appointing  him,  and  to  that  court  alone.  No  court  of  an  independent 
State  jurisdiction  can  withdraw  the  property  surrendered,  or  determine  in  any 
degree  the  manner  of  its  disposition.  {In  re  Barrow,  re  Loeb,  Simon  &  Co. 
re  Winter,  1  B.  R.  481 ;  s.  c.  1  L.  T.  B.  63;  m  re  Vogel,  2  B.  R.  427;  s.  c.  3 
B.  R.  198;  s.  c.  7  Blatch.  18;  s.  c.  2  L.  T.  B.  154;  in  re  People's  Mail  Steam- 
ship Co,  2  B.  R.  558;  s.  c.  3  Ben.  226;  in  re  Kerosene  Oil  Co.  2  B.  R.  528; 
s.  c.  8  Ben.  3S ;  s.  c.  2  L.  T.  B.  79 ;  BroeJc  v.  Terrel,  2  B.  R.  643 ;  Penningtoiit. 
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SaU  &  Phelan  et  al.  1  B.  R.  572 ;  Jones  v.  Leach  et  al.  1  B.  R.  595 ;  in  re  Wal- 
lace, 2  B.  R.  134  ;  s.  c.  1  Deady,  433;  Buckingham  v.  McLean,  3  McLean,  185; 
s.  c.  13  How.  151;   Watson  v.  Citizens^  Savings  Banh,  11  B.  R.  161.) 

Any  interference  with  the  property,  while  so  in  the  custody  of  the  court,  is 
liable  to  be  punished  as  a  contempt.  '  {In  re  Vogel,  2  B.  R.  427 ;  s.  c.  3  B.  R. 
198;  s.  0.  7  Blatch.  18;  s.  c.  2  L.  T.  B.  154.) 

From  the  time  of  the  filing  of  the  bankrupt's  petition,  the  property  is  in  the 
custody  of  the  bankrupt  court,  and  at  least  from  the  time  of  the  appointment  of 
the  assignee,  the  possession  of  it  by  the  bankrupt  is,  in  law,  the  posses- 
sion of  it  by  the  assignee.  {In  re  J.  M.  Rosenberg,  3  B.  R.  130;  s.  c.  a 
Ben.  366.)     • 

The  district  court  would  fail  in  its  duty  if  it  were  to  suffer  the  possession  of 
the  assignee  to  be  forcibly  displaced  by  a  third  person,  although  using  the  form 
of  the  process  of  a  State  court,  in  a  suit  to  which  the  assignee  is  not  a  party,  and 
in  'which  the  title  of  the  assignee  is  not  in  question,  but  where  the  property 
would  be  subjected  to  such  a  fate  as  a  contest  between  two  strangers  to  the 
proceedings  in  bankruptcy  might  involve.  {Samson  v.  BlaJce,  6  B.  R.  410;  s.  c. 
9  Blatch.  379.) 

The  district  court  has  the  power  to  protect  the  possession  of  the  assignee 
against  interference,  except  by  a  resort  to  a  proper  legal  proceeding,  to  which 
he  is  a  party ;  and  if  the  property  is  taken  from  his  possession  without  such 
proceeding,  may  compel  its  return.  {Samson  v.  BlaJce,  6  B.  R.  410;  s.  c.  & 
Blatch.  379.) 

A  party  who  holds  a  claim  that  is  not  provable  need  not  apply  to  the  dis- 
trict court  for  leave  to  issue  an  execution.  {Black  v.  McUlelland,  12  B.  R.  481 ; 
s.  c.  7  C.  L.  N.  420.) 

A  State  court  has  no  jurisdiction  to  direct  a  depositary  of  the  bankrupt 
court  to  pay  a  judgment  against  the  assignee  out  of  the  funds  of  the  estate 
deposited  with  it.     {Havens  v.  NaVl  City  Bank,  13  B.  R.  95 ;    s.  c.  6  N.  Y. " 
Supr.  346.) 

The  appointment  of  the  assignee  in  bankruptcy  relates  back,  and  gives  to 
him  title  to  all  the  estate,  real  and  personal,  legal  and  equitable  rights,  interests 
and  things  in  action  which  belonged  to  the  debtor  on  the  presentation  of  the 
petition.  From  and  after  the  filing  of  the  petition,  therefore,  creditors  can  ac- 
quire no  interest  by  receivership,  or  otherwise,  in  the  property  of  the  debtor 
which  the  decree  in  bankruptcy  will  not  displace  or  annul.  {Buchanan  v.  Smitliy 
4  B.  R.  397;  s.  c.  7  B.  R.  513 ;  s.  c.  8  Blatch.  153 ;  s.  c.  16  Wall.  277;  Stuart 
r.Hines,  6  B.  R.  416;  s.  c.  33  Iowa,  60;  s.  c.  5  L.  T.  B.  46;  Vidal  v.  Ocean 
Ins.  Oo.  5  Rob.  [La.J  68 ;  Pennington  y.  Sale  &  Phelan  et  al.  1  B.  R.  572 ;  Jones 
V.  Leach  et  al.  1  B.  R.  595;  in  re  Geo.  W.  Anderson,  9  B.  R.  360 ;  McLean  v. 
Bockey,  3  McLean,  235 ;  Thames  v.  Miller,  2  Woods,  564.) 

The  levy  of  an  attachment  after  the  commencement  of  proceedings  in  bank- 
ruptcy is  absolutely  void.  {Stuart  v.  Bines,- 6  B.  R.  416;  s.  c.  33  Iowa,  60; 
8.  c.  5  L.  T.  B.  46 ;  Weisenfeld  v.  Mispelhorn,  5  W.  Va.  46 ;  Oliver  v.  Smith,  5 
Mass.  183;  Whitney  v.  Lodge,  1  W.  N.  170.) 

The  title  of  the  assignee  will  prevail  overan  attachment  issued  after  the  com- 
mencement of  the  proceedings  in  bankruptcy,  but  before  the  adjudication. 
{Phillips  V.  Helmbold,  26  N.  J.  Eq.  202.) 

The  issuing  of  an  injunction  out  of  the  district  court,  restraining  a  pur- 
chaser and  the  sheriff  from  disposing  of  goods,  does  not  confer  such  exclusive 
jurisdiction  over  the  subject  as  to  prevent  the  purchaser  from  instituting  an 
action  against  the  sheriff.     {Eathaway  v.  Brown,  18  Minn.  414.) 
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When  money  is  raised  upon  an  execution,  and  paid  into  court  for  distribu- 
tion, ;v  party  who  sets  up  a  title  adverse  to  the  proceedings  can  not  comein  and 
claini  any  share.  Thus,  if  the  goeds  of  A.  are  sold  upon  an  execution  against  B., 
A.  Ciin  not  be  heard  to  urge  his  rights  to  the  proceeds,  however  clear  and  indis- 
putable may  be  his  title  to  the  goods.  An  assignee  of  the  debtor,  by  a  transfer 
prior  to  the  levy,  is  an  adverse  claimant.  If  a  levy  is  made  after  the  commence- 
ment of  proceedings  in  bankruptcy,  the  assignee  can  not  claim  the  proceeds  of 
the  sale.  His  remedy  is  by  an  action  against  the  sheriflf's  vendee  or  the  sheriff 
■hiinself.     {BuM 8  Appeal,  65  Penn.  363.) 

If  the  bankrupt  is  a  tenant  in  possession  of  land,  the  landlord  can  not  eject 
him  by  summary  proceedings  instituted  in  a  State  court  under  a  statute  relating 
to  tenants  holding  over  after  the  expiration  of  their  terms.  {In  re  Enoch  Stead- 
man,  8  B.  R.  319.) 

The  omission  of  the  bankrupt  to  apply  for  an  injunction  to  prevent  any  in- 
terference with  the  property  will  not  justify  or  excuse  the  parties  who  are  guilty 
of  such  interference.     (Inre  Enoch  Steadman,  8  B.  R.  319.) 

When  the  assignee  in  bankruptcy  finds  property  in  the  possession  of  the 
bankrupt,  and  takes  it  into  his  custody,  he  becomes  possessed  of  it  in  the  course 
of  his  official  duties,  and  can  not  be  deprived  of  it  by  a  summary  proceeding  in 
a  State  court,  under  whose^.  fa.  the  sheriflF  had  made  a  levy  previously  to  the 
commencement  of  proceedings  in  bankruptcy.  The  sheriff  has  his  remedy  by 
an  action  of  trover,  or  he  may  institute  the  proper  proceedings  in  the  bankrupt 
court,  to  which  the  assignee  is  amenable.     {Hill  v.  Fleming,  39  Geo.  662.) 

A  creditor  may  proceed  in  a  State  court  to  reach  property  of  the  bankrupt 
which  the  assignee  has  abandoned  as  being  a  burden  rather  than  a  benefit 
(Riigely  v.  Bobinson,  ]9  Ala.  404.) 

A  bankrupt  who  has  received  a  discharge  is  not  entitled  to  file  an  objection 
to  the  ratification  of  a  sheriff's  sale  made  after  the  commencement  of  the  pro- 
.ceedings  in  bankruptcy,  for  he  has  no  interest  in  the  fund  or  in  the  land.  All 
reasonable  presumption  is  against  the  existence  of  any  surplus  from  his  estate 
after  the  payment  of  his  debts.      {Laird  v.  Laird,  3  Penn.  L.  J.  474.) 

When  the  assignee  has  lawfully  sold  the  property,  the  district  court  is  not 
a,uthorized  to  interfere  at  the  instance  of  the  purchaser,  to  vindicate  his  title. 
If  another  sees  fit  to  contest  his  title,  the  controversy,  like  others  of  a  like 
nature  is  to  be  determined  by  the  State  tribunals.  {Briggs  v.  Stephens,  1  Law 
Rep.  281.) 

Claims  against  the  property  of  the  bankrupt,  so  long  as  it  remains  in  the 
possession  of  the  bankrupt  court,  can  only  be  enforced  in  the  district  court 
sitting  as  a  court  of  bankruptcy.  {In  re  People's  Mail  Steamship  Co.  2  B.  R. 
558  ;  s.  c.  3  Ben.  226;  Jones  v.  Leach  et  al.  1  B.  R.  595;  Davis,  Aasig.  of  Bittel 
et  al.  2  B.  R.  392;  in  re  Kerosene  Oil  Co.  2  B.  R.  528;  s.  c.  3  B.  R.  125;  s.  c. 
3  Ben.  35 ;   s.  c.  6  Blatch.  521 ;  s.  c.  2  L.  T.  B.  79 ;   in  re  Snedaker,  3  B.  R.  629.) 

If  a  party  has  a  claim,  lien,  or  interest  in  the  property  in  the  hands  of  an 
assignee  in  bankruptcy  he  should  apply  to  the  bankrupt  court  for  relief,  and 
that  court  may  grant  the  relief  or  allow  a  suit  to  be  brought  either  in  the 
district  court  or  the  State  courts,  to  determine  the  same ;  but  without  such 
consent,  parties  have  no  right  to  sue,  and  are  guilty  of  a  contempt  of  the  au- 
thority of  the  bankrupt  court  if  they  do  sue.  The  bankrupt  court  will  insist 
upon  its  right  to  administer  and  distribute  the  property.  Parties  should  under- 
stand that  they  have  no  right  to  commence  suits  against  an  assignee  to  affect 
the  property,  for  as  he  is  accountable  to  the  bankrupt  court  for  the  property, 
it  is  the  duty  of  the  court  to  protect  him  in  the  possession.  The  Federal  courts 
sedulously  avoid  all  interference  with  property  held  by  the  State  courts  or  their 
officers,  and  they,  with  equal  solicitude  and  firmness,  maintain  their  right  to 
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bold  property  which  is  in  their  possession  or  in  the  custody  of  their  officers, 
against  the  process  of  any  State  court,  and  will  not  permit  persons  through 
process  issuing  from  State  courts  to  interfere  with  impunity  with  property  so 
in  the  possession  of  the  Federal  courts  or  their  ofBcers.  {Inn  Cook  &  Gleason, 
SBiss.  116.) 

A  mortgagee  has  no  right  to  take  possession  of  the  mortgaged  premises  after 
the  commencement  of  proceedings  in  bankruptcy.  {Rutc?dngs  v.  Muszy  Iron 
Worh,  8  B.  R.  458 ;  s.  c.  6  0.  L.  N.  27.) 

A  subsequent  sale,  whether  under  judgment  or  mortgage,  without  the  con- 
sent of  the  bankrupt  court,  is  subject  to  be  set  aside  by  that  court.  {Davis  v. 
Andei'mn,  6  B.  R.  145.) 

Costs  incurred  in  the  prosecution  of  a  suit  to  enforce  a  lien  commenced  after 
the  filing  of  the  petition  can  not  be  allowed.  The  creditor  who  institutes  such 
a  suit  must  give  it  up  before  he  can  be  paid  the  amount  of  his  claim  by  the 
bankrupt  court.     (In  re  Cook  &  Gleason,  3  Biss.  116.) 

A  creditor  having  a  mechanic's  lien  upon  the  property  of  the  bankrupt,  may 
file  a  petition  to  enforce  it  in  a  State  court,  even  after  the  commencement  of  pro- 
ceedings in  bankruptcy,  when  such  filing  may  be  necessary  in  order  to  keep  the 
lien  alive.  Pending  the  bankruptcy  proceedings,  no  order  can  be  made  on  this 
petition  for  the  sale  of  the  property  to  sat'sfy  the  lien  of  the  petitioner.  The 
rights  of  the  creditor  will  be  preserved,  and  all  interference  with  the  custody  or 
jurisdiction  of  the  bankrupt  court  avoided  by  ordering  the  petition  to  stand  con- 
tinued in  the  State  court,  to  await  the  result  of  the  action  of  the  district  court  in 
the  proceedings  in  bankruptcy.  (Clifton  et  al.  v.  Foster  et  al.  3  B.  B.  656;  s.  c. 
103  Mass.  233;  in  re  Cook  &  Gleason,  3  Biss.  116;  Douglass  v.  St  Louis  Zinc 
Co.  56  Mo.  388.) 

Although  a  creditor  has  obtained  a  lien  on  the  personal  property  of  the  bank- 
rupt, yet  he  can  not  proceed  to  examine  the  bankrupt  in  a  State  court  to  dis- 
cover such  property.     (la  re  .Samuel  T.  Taylor,  16  B.  R.  40.) 

The  following  proceedings,  instituted  after  the  commencement  of  proceedings 
in  bankruptcy,  have  been  enjoined  by  the  district  court,  to  wit : 

The  sale  of  property  by  the  sheriff,  under  an  execution  issued  from  a  State 
court  upon  a  levy  made  after  the  petition  in  bankruptcy  was  filed.  (Penning- 
ton V.  Sale  &  Phelan  et  al.  1  B.  R.  572;  Jones  v.  Leach  et  al.  1  B.  R.  595;  in 
re  Wallace,  2  B.  R.  134;  s.  c.  1  Deady,  433 ;  in  re  John  S.  Foster,  2  Story,  131 ; 
in  re  Bellows  &  Peck,  8  Story,  428.) 

Proceedings  by  a  mortgagee  to  foreclose  a  mortgage  on  the  property  of  the 
bankrupt.  (In  re  Kerosene  Oil  Co.  2  B.  R.  528;  s.  c.  3  B.  R.  125;  s.  c.  3  Ben. 
35 ;  s.  c.  6  Blatch.  521 ;  s.  c.  2  L.  T.  B.  79 ;  in  re  Snedaker,  3  B.  R.  629 ;  Marlc- 
son  V.  Heaney,  4  B.  R.  510;  s.  c.  1  Dillon,  497;  Whitman  v.  Butler,  8  B.  R. 
487;  Biuikingham  v.  McLean,  3  McLean,  185;  s.  c.  13  How.  151.) 

A  libel  in  rem,  brought  to  enforce  a  lien  against  a  vessel.  (In  re  People's 
Mail  Steamship  Co.  2  B.  R.  553 ;  s.  c.  2  Ben.  226 ;  contra,  The  Ironsides,  4  Biss. 
518.) 

Proceedings  on  the  part  of  a  landlord  to  collect  rent  by  distraint.  (Eroth  v. 
J«rreZ,  2  B.  R.  643;  in  re  "Wynne,  4  B.  B.  23;  s.  c.  Chase,  227;  s.  c.  2  L.  T. 
B.  116;  s.  c.  9  A.  L.  Reg.  627;  vide  Butler  v.  Morgan,  8  W.  &  S.  53.) 

Proceedings  under  a  State  insolvent  law.     (In  re  Eames,  2  Story,  323.) 

.The  assignee  of  a  bankrupt  is  not  the  assignee  of  his  creditors,  nor  of  all  the 
judgments,  executions,  liens  and  mortgages  outstanding  against  his  property. 
He  takes  only  the  bankrupt's  interest  in  property,  nor  has  he  the  right,  title,  or 
interest,  which  other  parties  have  therein,  nor  any  control  over  the  same,  further 
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than  is  given  expressly  by  the  bankrupt  act,  as  auxih'ary  for  the  preservation  of 
the  bankrupt's  interest  for  the  benefit  of  his  general  creditors.  It  would  be 
absurd  to  contend  that  the  assignee  becomes  ipso  faeto  seized  in  entirety  as 
trustee  of  every  article  of  property  in  which  the  bankrupt  has  any  interest  or 
share.     (Oodclardy.  Weaver,  6  B.  R.  440;  s.  c.  1  Woods,  257.) 

Where  the  levy  of  an  execution  is  made  before  the  commencement  of  the 
proceedings  in  bankruptcy,  the  possession  of  the  sheriff  can  not  be  disturbed 
by  the  assignee.  The  latter,  in  such  case,  is  only  entitled  to  such  residue  as 
may  remain  after  the  debt  for  which  the  execution  issued  has  been  satisfied. 
{Marshall  v.  Knox,  8  B.  R.  97;  s.  c.  16  Wall.  551;  Savage  v.  Best,  3  How. 
Ill;  Norton  v.  Boyd,  3  How.  426;  Doremus  v.  Walker,  8  Ala.  194;  Fritsch 
V.  Van  MUtledorfer,  2  Oinn.  261;  FehleyY.  Barr,  66  Penn.  196;  Thompson  v. 
Moaes,  43  Geo.  383;  Ooddard  v.  Wewcer,  6  B.  R.  440;  s.  c.  1  Woods,  257; 
Maris  v.  Duren,  1  Brews.  428 ;  s.  c.  6  Phila.  327 ;  in  re  Donaldson,  1  B.  R.  ]  81 ; 
s.  c.  1  L.  T.  B.  6 ;  s.  c.  7  A.  L.  Reg.  213 ;  s.  c.  6  Phila.  143 ;  in  re  Smith  et  nl. 
1  B.  R.  599;  s.  c.  2  Ben.  432;  s.  c.  1  L.  T.  B.  112;  in  re  Wilbur,  8  B  R.  276; 
s.  c.  1  Ben.  527;  s.  c.  2  L.  T.  B.  171 ;  in  re-  Campbell,  1  B.  R.  165;  s.  c.  1  Abb. 
0.  0.  185;  s.  c.  1  L.  T.  B.  30;  s.  c.  6  Phila.  445;  m  re  Burns,  1  B.  R.  174;  s. 
c.  7  A.  L.  Reg.  105;  s.  c.  6  Phila.  448;  vide  Turner  v.  The  Skylarh,  4  Biss. 
388;  in  re  Schnepf,  1  B.  R.  190;  s.  c.  2  Ben.  72;  Lewis  v.  Fish,  6  Rob.  [La.] 
159.) 

The  sheriff  must  proceed  to  sell  the  property,  unless  he  is  prevented  by  some 
proceeding  instituted  in  the  bankrupt  court  for  the  purpose  of  liquidating  the 
lien  and, adjusting  all  claims  and  equities.  {Sharman  v.  Jlowell,  iO  Geo.  251; 
Wheeler  v.  Redding,  55  Geo.  87.) 

The  sheriff  is  liable  to  the  execution  creditor  if  he  relinquishes  the  custody 
of  the  property  upon  the  mere  demand  of  the  marshal  and  exhibition  of  the 
warrant.     (Ansonia  B.  &  C.  Go.  v.  Bablitt,  15  N.  Y.  Supr.  157.) 

When  a  receiver,  appointed  by  a  State  court  before  the  commencement  of 
proceedings  in  bankruptcy,  has  taken  possession  of  the  property  which  belonged 
to  the  bankrupt,  and  the  jurisdiction  of  the  State  court  over  the  subject-matter 
of  the  suit  thereon,  and  over  the  parties  thereto  when  it  was  instituted  and  the 
receiver  was  appointed,  and  its  jurisdiction  to  appoint  such  receiver  are  in  no 
manner  impeached  or  questioned,  the  district  court  can  not  compel  the  receiver 
to  give  up  the  possession  of  such  property  without  its  being  shown  that  such 
possession  of  the  property  by  the  State  court  is  void  or  invalid  by  reason  of  the 
provisions  of  the  bankrupt  act.  {In  re  Clark  et  al.  3  B.  R.  491;  s.  c.  4  Ben. 
88;  Olarh  v.  Binninger,  3  B.  R.  518;  s.  c.  38  How.  Pr.  341;  s.  o.  3  L.  T.  B. 
49;  Sedgwiclc  v.  Minck  et  al.  1  B.  R.  675;  s.  c.  6  Blatch.  156;  Alden  v.  Boiton, 
Hartford  <&  Erie  B.  JR.  Co.  5  B.  R.  230;  Davis  v.  Railroad  Co.  13  B.  R.  258; 
s.  c.  1  Woods,  661.) 

Proceedings  in  bankruptcy  supersede  all  other  proceedings  for  the  adminis- 
tration of  the  assets  of  the  debtor,  subject  only  to  the  priorities  which  have 
been  obtained  by  any  creditor  by  the  use,  of  diligence.  {In  re  R,  M.  Whipple, 
13B.  R.  373;  so.  6Biss.  516.)  ^  &  ; 

A  creditor  who  has  filed  a  creditor's  bill  in  the  State  court  and  obtained  the 
appointment  of  a  receiver,  prior  to  the  commencement  of  the  proceedings  in 
bankruptcy,  may  be  enjoined  from  proceeding  further  in  the  State  court.  {In, 
re  R.  M.  Whipple,  13  B.  R.  373  ;  s.  c.  6  Biss.  516.) 

When  a  State  court  has  acquired  jurisdiction  over  the  parties  to  a  creditor's 
bill  and  appointed  a  receiver,  before  the  commencement  of  the  proceedings  in 
bankruptcy,  it  will  not  on  a  meie  motion  direct  a.  delivery  of  the  property  to  the 
assignee.     {Freeman  v.  Fort,  14  B.  R.  46  ;  s.  c.  52  Geo.  371.) 

If  a  receiver  is  appointed  by  a  State  court  in  a  suit  by  stockholders  against 
a  corporation,  the  court  will  not  at  the  instance  of  creditors,  on  the  subsequent 
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bankruptcy  of  the  corporation,  discharge  the  receiver  and  turn  the  property 
■over  to  the  assignee.      {Jilyer  v.  Crystal  Worses,  14  B.  B.  9;  s.  c.  8  0.  L.  N.  197.) 

Where  a  receiver  has  been  appointed  by  a  State  court  in  a  proceeding  for 
the  dissolution  of  a  partnership  prior  to  the  commencement  of  proceedings  in 
bankruptcy  against  the  firm,  the  court  has  the  right  to  fiaish  its  proceedings 
before  being  interfered  veith  by  any  other  court.  If  the  assignee  has  rights,  or 
is  entitled  to  the  fund,  his  right  and  title  can  be  and  will  be  disposed  of  by  the 
State  court  as  the  law  shall  direct.  {MiUer  v.  Bowles,  9  B.  E.  354;  s.  c.  10  B. 
R.  515;  s.  c.  2  N.  Y.  Supr.  568;  s.  c.  58  N.  Y.  253;  Olwrh  v.  Birininger,  89 
How.  Pr.  363.) 

The  plaintiff  in  such  a  suit  for  a  dissolution  of  partnership  can  not  have  the 
decree  appointing  a  receiver  rescinded  and  the  property  turned  over  to  an  as- 
signee. {Miller  v.  Bowles,  9  B.  R.  854;  s.  c.  10  B.  R.  515 ;  s.  c.  2  N.  Y.  Supr. 
568;  s.  c.  58  N.  Y.  253.) 

If  the  assignee  has  filed  a  bill  to  set  aside  a  sale  made  by  a  receiver,  he  must 
elect  whether  he  will  proceed  with  it  or  claim  the  fund.  He  can  not  go  upon 
the  property  and  the  fund  both.     (Loudon-v.  Blanford,  56  Geo.  150.) 

If  a  receiver  has  been  appointed,  the  State  court  will  retain  control  of  the 
property  until  it  shall  be  applied  to  the  partnership  debts,  although  the  assignee 
•of  the  partnership  property,  who  has  been  subrogated  to  the  rights  of  both  the 
plaintiff  and  defendant,  asks  that  the  suit  may  be  discontinued,  and  the  prop- 
erty delivered  to  him.     {Clark  v.  Binninger,  39  How.  Pr.  363.) 

Parties  in  a  State  court  may  be  enjoined  from  obtaining  a  writ  of  sequestra- 
tion to  take  property  from  the  possession  of  the  assignee,  although  the  suit  was 
instituted  before  the  commencement  of  the  proceedings  in  bankruptcy.  {Hewitt 
V.  Norton,  13  B.  R.  276;  s.  c.  1  Woods,  68.) 

The  district  court  has  no  authority  to  withdraw  cases  instituted  in  a  State 
court  before  the  commencement  of  proceedings  in  bankruptcy  from  the  State 
courts,  and  proceed  to  settle  and  adjust  the  claims  of  the  parties  thereto. 
Congress  could,  no  doubt,  have  made  adjudication  in  bankruptcy  operate  propria 
vigore  to  withdraw  all  cases  in  which  the  bankrupt  should  be  a  party  pending 
in  the  State  courts  in  the  district  at  the  time  of  the  filing  of  the  petition,  from 
those  tribunals,  and  transfer  them  into  the  district  court.  It  has  not,  however, 
done  so.  It  not  only  has  not  deprived  the  State  courts  of  jurisdiction  over  such 
causes,  but  it  has  provided  for  their  prosecution  and  defence  in  those  courts  by 
the  assignee.  {Samson  v.  Burton  et  al.  4  B.  R.  1 ;  s.  c.  5  Ben.  325 ;  vide.  Cla/rlce 
V.  Rosenda,  5  Rob.  [La.]  27 ;  Lewis  v.  FisTc,  6  Rob.  [La.]  159.) 

Full  force  and  efflcacy  may  be  given  to  that  clause  in  the  bankrupt  act 
which  confers  on  the  district  courts  of  the  United  States  jurisdiction  over  the 
ascertainment  and  liquidation  of  liens,  without  taking  from  the  courts  under 
whose  process  they  exist  the  power  of  rendering  special  judgments  necessary  to 
eotnplete  them.     {Leighton  v.  Kelsey  et  al.  4  B.  R.  471  ;  s.  c.  57  Me.  85.) 

Proceedings  to  enforce  the  lien  of  a  creditor  pending  at  the  commencement 
of  proceedings  in  bankruptcy  are  not  affected  thereby,  but  the  creditor  may  pro- 
ceed to  obtain  satisfaction  of  his  lien.  {Baumi.  Stern,  1  Rich.  [N.  S.]  415; 
contra,  Taylor  v.  Bonnelt,  38  Tex.  521.) 

The  jurisdiction  of  the  district  court  over  proceedings  for  the  condemnation 
of  property  under  the  internal  revenue  laws  is  not  divested  by  the  commence- 
ment of  proceedings  in  bankruptcy  against  the  distiller.  {U.  S.  v.  Maclcoy,  2 
Dillon,  299. 

The  State  court  may  distribute  the  money  which  the  sheriff  holds  on  process 
which  was  issued  to  him  before  the  filing  of  the  petition.  {Weld  v.  O'Brien,  4 
A.  L.  J.  364;  in're  Campbell,  1  B.  R.  165;  s.  c.  1  Abb.  0.  0.  185;  s.  c.  1  L. 
T.  B.  30;  s.  c.  6  Phila.  445.) 
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When  the  State  court  has  jurisdiction  to  enforce  a  lien  and  sell  the  property^ 
it  may  distribute  any  surplus  that  may  remain  after  the  payment  of  the  lien 
among  subsequent  lien  creditors.  The  power  to  enforce  the  lien  gives  the 
right  to  decree  a  distribution.  {In  le  Biddle's  Appeal,  9  B.  R.  144;  s.  c.  68; 
Penn.  13.) 

The  assignee  takes  the  rights  of  the  debtor  in  the  same  plight  and  condition 
as  the  debtor  himself  possessed  them,  and  the  purchaser  from  him  will  be  bound 
by  a  decree  for  a  partition  rendered  before  the  tiling  of  the  petition.  (Bmm 
V.  Biern,  1  Rich.  [N.  S.]  415.) 

The  assignee  of  the  judgment  debtor  is  the  proper  party  to  move  to  set  aside- 
sales  made  under  an  execution  issued  thereon  vrhen  the  same  are  irregular  and 
void.     (Pardee-^.  Leitch,  6  Lans.  303.) 

The  court  where  a  judgment  is  rendered  is  the  proper,  and  indeed,  the  only 
court  where  a  motion  can  be  made  to  amend  it,  and  such  amendment  may  be 
made,  although  the  defendant  has  been  declared  a  bankrupt,  and  the  proceed- 
ings in  bankruptcy  are  pending  at  the  time  when  the  motion  is  made.  {Wool- 
folk  V.  Qunn,  10  B.  R.  526;  s.  c.  45  Geo.  117.) 

Although  aj^./a.  is  issued  prior  to  the  commencement  of  proceedings  in 
bankruptcy,  yet  if  the  property  taken  thereunder  is  by  the  consent  of  the 
creditor,  the  debtor  and  the  sheriff  sold  after  that  time,  the  proceeds  must  be 
turned  over  to  the  assignee,  for  they  do  not  come  into  the  State  court  by  final 
process.     {Morris  v.  Davidson,  11  B.  R.  454;  s.  c.  49  Geo.  361.) 

Where  a  sheriff  who  is  selling  the  goods  at  private  sal&  with  the  consent  of 
the  mortgagor  and  mortgagee,  under  a  mortgage^. ya.  receives  a  general^. /a. 
before  the  commencement  of  the  proceedings  in  bankruptcy,  the  proceeds 
arising  from  private  sales,  after  that  time  are  before  the  State  court,  as  money 
raised  on  final  process,  and  maybe  distributed  to  the  judgment  creditor  and 
not  to  the  assignee.      {Dyson  v.  Harper,  54  Geo.  282.) 

The  filing  of  a  petition  in  bankruptcy,  and  the  execution  of  an  assignment 
to  the  assignee  after  the  filing  of  a  bill  in  equity,  is  a  sufficient  excuse  for  not 
making  an  assignment  to  a  receiver  appointed  by  the  State  court.  (  WaiTcins  v. 
Pinhney,  3  Bdw.  Ch.  533.) 

The  mere  filing  of  the  petition  in  bankruptcy  is  no  ground  for  refusing  to 
execute  an  assignment  to  a  receiver  appointed  in  a  suit  instituted  prior  to  that 
time,  for  the  debtor  may  withdraw  his  petition,  and  thus  defeat  the  jurisdiction 
of  both  courts.     {Walhins  v.  Pinckney,  3  Edw.  Ch.  633.) 

If  a  creditor  prior  to  the  commencement  of  proceedings  in  bankruptcy  has 
filed  a  bill  in  a  State  court  to  reach  the  equitable  assets  of  the  debtor,  and  has 
thereby  obtained  a  lien  thereon,  he  may  continue  the  suit.  {Olwrh  v.  iJisf,  3 
McLean,  494.) 

The  jurisdiction  of  a  State  court  over  a  pending  action  to  enforce  a  me- 
chanic's Hen  is  not  divested  by  proceedings  in  bankruptcy.  {Seibel  v.  Simeon, 
62  Mo.  255.) 

A  State  court  is  not  divested  of  jurisdiction  over  a  pending  action  to  enforce 
a  vendor's  lien  by  the  bankruptcy  of  the  vendee.    {Boone  v.  Sevis,  44  Tex.  384.) 

The  distiiot  court  will  not  allow  a  creditor  to  avail  himself  of  any  unjust 
and  unlawful  advantage  merely  because  his  suit  is  depending  in  a  State  court, 
for  the  laws  of  the  United  States  are  to  the  extent  of  the  constitutional  limits 
paramount  to  the  authority  of  those  of  the  States.  {In  re  Bellows  &  Peck,  3 
Story,  428.) 

Where  the  power  of  a  State  court  to  proceed  in  a  suit  is  subject  to  be  im- 
peached, it  can  not  be  done  except  upon  an   intervention  by  the  assignee,  who- 
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must  state  the  facts  and  make  the  proof  necessary  to  terminate  such  jurisdic- 
tion.    {Doe  V.  Childress,  11  B.  R.  317;  s.  c.  21  Wall.  643.) 

The  district  court  can  not  entertain  an  action  brought  by  the  assignee 
against  a  sheriff  to  recover  the  money  received  on  a  sale  under  an  execution 
issued  on  a  judgment  which  is  void  under  the  bankrupt  law.  (Atkinson  v. 
Purdy,  Crabbe,  551.) 

If  the  property  of  the  bankrupt  has  been  sold  under  an  execution  issued 
upon  a  judgment  which  is  void  under  the  bankrupt  law,  the  assignee  should 
apply  to  the  State  court.  {AtJcinson  v.  Purdy,  Crabbe,  551 ;  in  re  Burns,  1 
B.  R.  174;  s.  c.  7  A.  L.  Reg.  105;  s.  c.  6  Phila.  448.) 
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Seo.  4972. — The  jurisdiction  conferred  upon  the  district 
courts  as  courts  of  bankruptcy  shall  extend — 

First.  To  all  cases  and  controversies  arising  between  the 
bankrupt  and  any  creditor  or  creditors  who  shall  claim  any  debt 
or  demand  under  the  bankruptcy. 
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Second.  To  the  colleetion  of  all  the  assets  of  the  bankrupt. 

Third.  To  the  ascertainment  and  liquidation  of  the  liens  and' 
other  specific  claims  thereon. 

Fourth.  To  the  adjustment  of  the  various  priorites  and  con- 
flicting interest  of  all  parties. 

Fifth.  To  the  marshaling  and  disposition  of  the  different  fundS' 
and  assets,  so  as  to  secure  the  rights  of  all  parties  and  due  distri- 
bution of  the  assets  among  all  the  creditors. 

Sixth.  To  all  acts,  matters,  and  things  to  be  done  under  and 
in  virtue  of  the  bankruptcy,  iintil  the  final  distribution  and  settle- 
ment of  the  estate  of  the  bankrupt,  and  the  close  of  the  proceed- 
iiigs  in  bankruptcy.*  Provided,  That  the  court  having  charge 
of  the  estate  of  any  bankrupt  may  direct  that  any  of  the  legal 
assets  or  debts  of  the  bankrupt,  as  contradistinguished  from 
equitable  demands,  shall,  when  such  debt  does  not  exceed  five 
,  hundred  dollars,  be  collected  in  the  courts  of  the  State  where 
such  bankrupt  resides,  having  jurisdiction  of  claims  of  such 
nature  and  amount. 

Statute  Eevised— March  2,  1867,  ch.  176,  §  1,  14  Stat.  517.  Prior  Statutes 
—Aug.  19,  1841,  ch.  9,  §  6,  5  Stat.  445. 

Construction. 

In  order  to  avoid  all  doubt,  the  section  goes  on  to  enumerate  certain 
speciflc  classes  of  cases  to  which  the  jurisdiction  shall  be  deemed  to  extend,  not 
by  way  of  limitation,  but  in  explanation  and  illustration  of  the  generality  of  the 
preceding  language.  (In  re  William  Christy,  3  How.  292  ;  in  re  Dudley,  ]  .Penn. 
L.  J.  302;  Mitchell  v.  Manuf.  Oo.  2  Story,  648;  in  re  L.  Glaser,  1  B.  R.  336; 
s.  c.  2  Ben.  180;  s.  c.  1  L.  T.  B.  57.) 

It  is  more  logical  to  construe  this  section  throughout  as  giving  the  most 
ample  powers  to  the  district  courts  to  conduct  and  settle  the  proceedings  in 
bankruptcy,  but  as  not  relating  to  suits  at  law  or  in  equity  between  Ihe  as- 
signee and  third  persons,  which  are  regulated  by  the  second  section.  (Shear- 
man et  at.  V.  Bingham  et  aZ.  5  B.  R.  34 ;  s.  c.  7  B.  R.  490 ;  s.  c.  3  0.  L.  K.  258 ; 
Johbins  v.  Montague,  6  B.  R.  509.) 

Congress  meant  to  provide  a  system  capable  of  entire  self-execution  by  the 
national  tribunals  without  the  assistance  or  co-operation  of  the  States,  if  the 
parties  interested  should  choose  to  rely  on  the  national  courts.  The  jurisdiction 
given  to  the  district  courts  is  ample  for  all  such  purposes.  (Mitchell  v.  Manuf. 
Go.  2  Story,  648;  Zahm'v.  Fry,  9  B.  R.  546;  s.  c.  21  Pitts.  L.  J.  155;  s.  c.  31 
Leg.  Int.  197.) 

In  the  absence  of  this  clause,  it  might  well  be  doubted  whether  the  district 
court  would  have  had  jurisdiction  of  an  action  brought  by  the  assignee  for  the 
recovery  of  a  debt  due,  or  property  belonging  to,  the  bankrupt,  when  both 
parties  were  citizens  of  the  same  State.  To  remove  such  doubt  was  the  purpose 
of  the  clause,  and  not  at  all  to  deprive  State  courts  of  jurisdiction  of  such  actions, 
when  vested  in  them  by  the  laws  and  constitutions  of  the  States.  (Gooh  v. 
Whipple,  9  B.  R.  155 ;  s.  c.  55  N.  T.  150.) 

The  last  clause  of  this  section  is  manifestly  added  in  order  to  prevent  the 
force  of  any  argument  that  the  speciflc  enumeration  of  the  particular  classes  of 
cases  ought  to  be  construed  as  excluding  all  others  not  enumerated.  (In  re 
William  Christy,  8  How.  292.) 


*  So  amended  by  act  of  22.  June,  1874,  ch.  390,  §  2,  18  Stat.  1 78. 
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When  creditors  are  spoken  of  "who  claim  a  debt  or  demand  under  the 
bankruptcy,"  the  meaning  is  that  they  are  creditors  of  the  bankrupt,  and  that 
their  debts  constitute  present  subsisting  claims  upon  the  bankrupt's  estate, 
unextinguished  in  fact  or  in  law,  and  capable  of  being  asserted  under  the  bank- 
ruptcy in  any  manner  and  form,  whether  they  have  a  security  by  way  of  pledge 
or  mortgage  therefor,  or  not.  The  clause  is  not  limited  to  creditors  who  prove 
their  debts.     {In  re  William  Christy,  8  How.  292.) 

This  clause  does  not  confer  jurisdiction  on  any  subject,  not  pointed  out  in 
the  statute  as  a  part  of  the  proceedings  in  bankruptcy  from  its  inception  to  its 
close.  It  refers  to  matters  and  proceedings  as  the  successive  steps  to  be  taken 
in  the  progress  of  the  application  according  to  the  directions  of  the  statute,  over 
all  which  it  gives  plenary  jurisdiction  ;  yet  is  does  not  give  jurisdiction  over  all 
persons  and  things  which  may  be  affected  by  the  proceedings  in  bankruptcy. 
(In  re  Dudley,  1  Penn.  L.  J.  302.) 

The  object  of  these  clauses  is  to  give  the  district  court  complete  jurisdic- 
tion to  accomplish  of  itself  all  the  purposes  of  the  law,  and  to  enable  it,  inde- 
pendently of  any  other  jurisdiction,  to  begin,  continue  and  end  all  such  pro 
ceedings  as  may  be  necessary  and  proper  to  accomplish  the  entire  settlement 
and  final  distribution  of  the  bankrupt's  estate.  {Mitchell  v.  Manuf.  Go.  2 
Story,  648;  i«  re  William  Christy,  3  How.  293.) 

The  jurisdiction  vested  in  the  district  court  is  ample,  and  reaches  every  pos- 
sible controversy  which  can  arise  in  the  collection  and  distribution  of  the  eifects 
of  a  bankrupt.      {BuekingTiam  \ .  McLean,  3  McLean,  185;  s.  c.  18  How.  151.) 

The  district  court  is  vested  with  full  chancery  and  common  law  powers  to 
act  in  all  cases  arising  under  the  bankrupt  law.  {Buckingham  v.  McLean,  3 
McLean,  185;  s.  c.  13  How.  151.) 

This  section  confers  jurisdiction  to  entertain  suits  for  the  adjustment  of  all 
adverse  claims  and  the  collection  of  outstanding  debts.  {Mitchell  v.  Manuf. 
Co.  2  Story,  648.) 

The  district  court  has  jurisdiction  of  an  action  at  law  to  collect  a  debt  due 
to  the  bankrupt's  estate.  {Kellv  v.  Smith,  1  Blatch.  290  ;  Athinson  v.  Pwdy, 
Orabbe,  551.) 

The  jurisdiction  does  not  depend  on  the  parties  to  the  suit,  but  on  the  sub- 
ject-matter.    {Kelly  V.  Smith,  1  Blatch.  290;  Athinson  y.  Purdy,  Crabbe,  551.) 

The  district  court  has  jurisdiction  to  entertain  a  bill  filed  by  a  mortgagee, 
against  an  assignee  of  the  mortgagor  to  reform  a  mortgage  which  by  mistake 
does  not  conform  to  the  intention  of  the  parties.     {Fowler  v.  Hart,  13  How. 

373.) 

Subsequent  mortgagees,  as  well  as  the  assignee,  should  be  made  parties  to  a 
bill  to  reform  a  mortgage.     {Fowler  v.  Hart,  Vi  How.  873.) 

The  bankrupt  court  has  precisely  the  same  powers  in  equity  over  judgments 
of  State  courts  affecting  the  bankrupt's  estate,  as  a  State  court  of  equity  would 
have  under  a  general  creditor's  bill,  if  the  debtor  were  not  a  bankrupt.  {Fowhr 
V.  Dillon,  12  B.  R.  308.) 

The  bankrupt  court  has  the  power  to  reduce  the  amount  of  a  judgment  at 
law  rendered  on  confederate  contracts  to  its  equivalent  in  legal  money.  {Fow- 
ler V.  Dillon,  12  B.  R.  808.) 

The  bankrupt  court  may  require  the  abatement  of  war  interest  embraced  in 
a  ju'igment.     {Fowler  v.  Dillon,  12  B.  R.  808.) 

This  clause  does  not  confer  or  take  away  jurisdiction  of  the  State  courts,  but 
simply  allows  the  Federal  courts  to  decline  to  entertain  actions  at  common  law 
to  which  the  assignee  is  a  party  in  which  the  debt  demanded  is  less  than  five 
hundred  dollars.     {Goodrich  v.  Wilson,  14  B.  R.  555;  s.  c.  119  Mass.  429.) 
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Injuiiclioiis  from  District  Courts. 

The  district  court  can  not  restrain  the  State  courts,  but  it  can  restrain  par- 
ties litigant  in  the  State  courts,  whenever  it  becomes  necessary  in  order  to  give 
force  and  effect  to  the  jurisdiction  and   powers  conferred  upon  it  by  the  bank- 
rupt act.     {In  re  William  Christy,  8  How.  293 ;  Ining  v.  Hughes,  2  B.  R.   62 ; 
s.  0.  Y  A.  L.  Reg.   209 ;  s.  c.  6  Phila.   451 ;    Jones  v.  Leach  et  al.  1  B.  R.  595 ; 
Hyde  v.  Bancroft,  8  B.  R.  24 ;  s.  c.  6  Ben.  392 ;  Pennington  v.  Sale  &  Phelan 
■et  al.  \  B.  R.  572 ;  Pennington  v.  Loicenstein  et  al.  J  B.  R.  570 ;  in  re  Schneof, 
1  B.  R.  190;  s.  c.  2  Ben.  72;  i«  re  Bowie,  1  B.  R.  628;  s.  c.  1  L.  T.  B.  97;  s.'c. 
15  Pitts.  L.  J.  448;  in  re  R.  R.  Atkinson,  7  B.  R.  148;  s.  o.  5  L.  T.  B.  820;  s. 
c.  4  C.  L.  N.  359 ;  s.  c.  19  Pitts.  L.  J.  188 ;  contra,  inre  Campbell,  1  B.  R.  165 ; 
s.  c.  1  Abb.  C.  0.  185  ;  s.  c.  1  L.  T.  B.  80;  s.  c.  6  Phila.  445;  in  re  Burns,  1 
B.  R.  174;  s.  c.  7  A.  L.  Reg.  105;  s.  c.  6  Phila.  448;  GlarJc  v.  Binninger,  3 
B.  R.  518;  s.  c.  38  How.   Pr.  341;  s.  c.  8  L.  T.  B.  49;  Tenth  NaVl  Bank  v. 
Hanger,  42  How.  Pr.  179;  in  re  Dudley,  1  Penn.  L.  J.  802.) 

Such  a  course  is  very  familiar  in  courts  of  chancery  in  cases  where  a  cred- 
itor's bill  is  filed  for  the  administration  of  the  estate  of  a  deceased  person,  and 
it  becomes  necessary  or  proper  to  take  the  whole  assets  into  the  hands  of  the 
court  for  the  purpose  of  collecting  and  marshaling  the  assets,  ascertaining  and 
adjusting  conflicting  priorities  and  claims,  and  accomplishing  a  due  and  equita- 
ble distribution  among  all  the  parties  in  interest  in  the  estate.  {In  re  William 
•Christy,  3  How.  292.) 

Congress,  in  the  enactment  of  laws  upon  the  subject  of  bankruptcies,  has 
complete  and  plenary  power,  unrestricted  save  as  to  uniformity.  It  has,  in  leg- 
islating upon  the  subject,  power  to  take  from  State  courts  the  administration  of 
■remedies  for  the  enforcement  of  liens.  The  bankrupt  law  is,  then,  the  supreme 
law  of  the  land,  binding  alike  upon  Federal  and  State  tribunals,  and  wherever, 
by  express  words  or  by  necessary  implication,  it  affects  State  laws,  the  power 
of  State  courts  or  the  remedies  of  suitors  therein,  it  is  paramount.  When  Con- 
gress delegated  to  the  district  courts  the  equitable  jurisdiction  in  bankruptcy 
over  the  property  of  the  debtoi',  it  by  necessary  implication  also  delegated  at 
the  same  time  the  power  to  administer  such  remedies  known  to  the  law  as  are 
.absolutely  indispensable  to  the  complete  exercise  of  the  jurisdiction  expressly 
conferred.  One  power  directly  given  is  the  power  to  collect  all  the  assets.  The 
means  by  which  this  result  is  to  be  reached  are  not  enumerated,  but  power  to 
accomplish  the  result  is  given  and  the  right  to  employ  the  proper  legal  process 
for  effecting  the  result  must  follow  by  necessary  implication.  Closely  connected 
with  the  power  of  collecting  the  assets  is  that  of  ascertaining  and  liquidating 
Ihe  liens  which  may  be  claimed  to  exist  upon  those  assets.  A  proceeding  to 
ascertain  or  liquidate  a  lien  would  be  idle,  unless  the  court  has  the  power  to  re- 
strain the  parties  from  liquidating  their  liens  without  its  intervention,  and  to 
preserve  the  property  by  restraining  its  sale  until  the  lien  is  ascertained  to  be 
good  or  void.  The  bankrupt  law  is  highly  remedial,  and  ought  to  have  a  lib- 
eral construction  for  the  purpose  of  effecting  its  aim  and  policy.  It  gives  the 
bankrupt  court  an  exclusive  and  original  jurisdiction  over  all  the  parties  to  the 
bankruptcy  proceedings,  all  the  assets,  and  all  the  liens  thereon.  The  express 
grant  of  power  to  enjoin  in  proceedings  m  invitum  is  not  a  denial  of  such  power 
in  voluntary  proceedings,  upon  the  maxim  expressio  unim  exelusio  alterius.  The 
^iistriot  court  is  clothed  at  once,  in  voluntary  cases,  with  jurisdiction  over  the 
debtor  and  his  property;  but  where  the  proceeding  is  involuntary,  the  debtor  is 
not  adjudged  a  bankrupt  until  the'  return  and  hearing  of  the  order  to  show 
'  cause.  There  is,  therefore,  good  reason  for  giving  the  court  power  to  enjoin 
between  the  time  of  filing  the  creditor's  petition  and  the  return  of  the  order  to 
-show  cause,  as  there  is  in  these  cases  no  voluntary  surrender  of  the  property. 
{In  re  Mallory,  6  B.  R.  23;  s.  c.  1  Saw.  88;  s.  c.  2  L.  T.  B.  247;  in  re  Lady 
Bryan  Mining  Co.  6  B.  R.  252 ;  Samson  v.  Clarke,  6  B.  R.  403 ;  s.  c.  9  Blatch. 
•872;  in  re  Ulrich  et  al.  5  B.  R.  15;  s.  c.  6  Ben.  483.) 
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It  makes  no  difference  with  the  power  of  the  court  over  the  subject  that  the 
lien,  or  alleged  lien,  is  inchoate  and  incapable  of  execution  until  the  amount  se- 
cured thereby  is  ascertained  and  settled.  Ascertainment  and  liquidation  are 
expressly  authorized,  and  the  subsequent  provisions  of  the  act  show  how  fully 
the  whole  administration  of  the  estate  is  confided  to  the  court.  {Salmon  v. 
Ola/rlce,  6  B.  K.  403;  s.  c.  9  Blatch.  372.) 

All  the  creditors  of  the  bankrupt,  secured  as  well  as  unsecured,  become,  and 
are  at  once,  by  virtue  of  the  bankruptcy,  parties  to  the  proceedings,  and  they 
and  their  debts  are  thereby  brought  under  and  are  subject  to  the  sole  and  ex- 
clusive jurisdiction  and  control  of  the  bankruptcy  court.  Such  jurisdiction  and 
control  exist  and  may  be  enforced  as  well  before  as  after  proof  of  debt.  (Phelp»- 
V.  Bellich,  8  B.  K.  390;   Watson  v.  Citizens'  Smings  Banh,  11  B.  R.  161.) 

It  does  not  necessarily  follow  that  the  district  court  must  in  all  cases  prohibit 
any  proceeding  in  a  State  court  for  the  benefit  of  a  creditor  having  a  lien. 
Often  it  is  quite  convenient,  and  ordinarily  it  may  be  quite  desirable  to  permit- 
pending  actions  to  proceed  so  far  as  to  ascertain  the  amount  due.  In  one  case 
a  foreclosure  of  a  mortgage  in  the  State  court  was  permitted,  though  begun  after 
petition  filed  in  the  district  court.  {Samson  y.  Clarke,  6  B.  R.  403;  s.  c.  9 
Blatch.  372.) 

The  power  to  control  creditors  in  respect  to  the  liquidation  of  liens  is  clearly- 
given.  Two  considerations  illustrate  the  importance  of  the  power  which  are 
especially  applicable  to  liens  by  attachment:  1st.  Without  such  power  there  is- 
no  adequate  protection  to  the  other  creditors  against  collusion  between  the 
bankrupt  and  the  claimant,  not  even  aided  by  the  authority  given  to  the  assignee 
to  defend.  2d.  The  early  settlement  of  the  estate  may  sometimes  require  that 
the  court  in  bankruptcy  should  take  the  determination  of  claims  which  are  in 
dispute  into  its  own  hands.  {Samson  v.  Clarke,  6  B.  R.  403 ;  s.  c.  9  Blatch- 
372.) 

The  power  to  liquidate  the  liens  upon  the  assets  necessarily  includes  the 
power  to  ascertain  what  liens  there  are,  their  amount,  and  to  pay  them  off, 
and  as  an  incident  to  payment  and  distribution,  a  power  of  sale  for  their 
conversion  into  cash  in  order  that  the  liens  may  be  liquidated  or  paid,  and  the 
surplus  carried  to  the  general  fund.  {In  re  EUerhorst  et  al.  7  B.  R.  49 ;  s.  c.  3 
Saw.  219.) 

Where  the  property  of  the  bankrupt  is  invested  in  the  name  of  a  party,  he- 
may  be  restrained  from  transferring  or  disposing  of  the  same.  {Keenan  v. 
Shannon,  9  B.  R.  441 ;  s.  c.  31  Leg.  Int.  85.) 

Where  a  levy  has  been  made  before  the  commencement  of  proceedings  in 
bankruptcy,  the  possession  of  the  sheriff  can  not  be  disturbed  by  the  assignee. 
The  latter,  in  such  case,  is  only  entitled  to  such  residue  as  may  remain  in  the 
sheriff's  hands  after  the  debt  for  which  the  execution  issued  has  been  satisfied. 
{In  re  David  Weamer,  8  B.  R.  527;  s.  c.  21  Pitts.  L.  J.  17;  30  Leg.  Int.  321; 
6  C.  L.  N.  27;  Marshall  v.  £nox,  8  B.  R.  97;  s.  c.  16  WM.  551 ;  Peck  v.  Jen- 
ness,  7  How.  612;  Co%  v.  Ledden,  7  How.  626;  in  re  John  Kerhn,  8  How. 
326.) 

This  doctrine,  however,  has  no  application  where  the  pending  suits  are 
in  the  Federal  tribunals.  There  no  comity  is  violated.  {Sutherland  v.  Lake 
Superior  Canal  Co.  9  B.  R.  298;  s.  c.  1  Cent.  L.  J.  127.)   ' 

If  the  execution  creditor  has  security  on  real'estate  as  well  as  on  personal 
property,  he  may  be  enjoined  for  a  brief  period,  to  allow  the  creditors  to  pay 
him  and  obtain  a  transfer  of  his  judgment,  or  to  enable  them  to  obtain  such 
other  equitable  relief  as  may  not  impair  his  rights.  {Euxtburn  v.  Yardley,  8- 
Pac.  L.  R.  127;  s.  c.  30  Leg.  Int.  404.) 

Where  the  judgment  was  obtained  in  fraud  of  the  bankrupt  law,  the 
bankrupt  court  may  enjoin  a  sale  under  an  execution  issued  thereon.     {Suth- 
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erlamd  v.  Lahe  Superior  Canal  Co.  9  B.  R.  298;  s.  c.  1  Cent.  L.  J.  127;' Ji  re 
■Wtn.  H.  Shuey,  9  B.  R.  626;  s.  c.  6  0.  L.  N.  248;  Buehinglmm  v.  McLean,  H 
McLean,  185;  s.  o.  13  How.  151;  contra,  Townsend  v.  Leonard,  3  Dillon,  870.) 

The  district  court  can  not  order  the  property  to  be  taken  out  of  the  hands 
of  the  sheriff  until  the  levy  under  the  execution  is  set  aside  on  account  of 
fraud,  or  for  the  reason  that  it  is  in  violation  of  the  banltrupt  law.  The  as- 
signee has  no  right  to  tho  immediate  possession  of  the  property  seized  before 
the  judgment  is  satisfied.  {In,  re  Wm.  H.  Shuey,  9  B.  R.  626;  s.  c.  6  0.  L,  N. 
248.) 

The  lien  under  an  execution  is  prima  facie  valid.  (In,  re  Wm.  H.  Shuey,  9 
B.E.  526;  s.  c.  6  C.  L.  N.  248.) 

An  injunction  which  meMy  restrains  the  sheriff  from  disposing  of  the 
bankrupt's  property,  does  not  prevent  a  sale  of  property  levied  on  before  that 
time,  for  such  property,  is  not  the  bankrupt's  property  in  law  excopt  so  far  as- 
the  surplus  is  concerned.  (Ansonia  B.  &  0.  Co.  v.  Bdblitt,  15  N,  Y.  Supr. 
167.) 

If  an  injunction  merely  restrains  the  sheriff  from  disposing  of  the  property,, 
this  does  not  justify  him  in  releasing  it  from  the  levy.  {Ansonia  B.  A  C.  Go.  v. 
BalUtt,  15  N.  Y.  Supr.  157.) 

The  court  may,  in  its  discretion,  before  granting  an  injunction  against  a, 
judgment  creditor  who  has  a  lien,  require  the  general  creditors  to  indemnify 
the  judgment  creditor.  {In  re  Donaldson,  1  B.  R.  181 ;  s.  c.  1  L.  T.  B.  5 ; 
s.  c.  7  A.  L,  Reg.  218 ;  s.  c.  6  Phila.  143.) 

After  the  process  of  the  State  court  has  been  executed,  and  the  property 
sold  thereon,  it  is  too  late  to  interfere.  The  purchaser  at  such  sale  acquires 
a  good  title,  and  this  is  so  even  if  the  judgment  is  fraudulent,  provided  the 
purchaser  is  an  innocent  one.  For  this  reason,  as  well  as  upon  general  prin- 
ciples, the  district  court  can  not  set  aside  a  sale  upon  the  process  of  a  State 
court,  and  order  the  property  resold,  however  apparent  it  may  be  that  it  was 
sold  much  below  its  real  value.  The  remedy  is  in  the  State  court,  upon  ob- 
jections to  the  confirmation  of  the  sale.  {In  re  Fuller,  4  B.  R.  115;  s.  c.  1 
Saw.  248 ;  Thanies  v.  Miller,  2  Woods,  564.) 

If  several  executions  are  levied  upon  the  same  property,  an  agreement 
among  the  execution  creditors  to  bid  the  property  in  for  their  joint  benefit  will 
not  render  the  sale  fraudulent  if  it  was  fairly  conducted  and  the  property 
brought  all  it  was  reasonably  worth.     {Thames  v.  Miller,  2  Woods,  564.) 

Where  property  of  the  bankrupt  has  been  sold  by  the  sheriff  under  an  exe- 
cution issued  upon  a  valid  judgment  in  a  State  court,  the  injunction  will  not  be 
granted.  The  sheriff' will  be  allowed  to  use  the  proceeds  to  satisfythe  judgment 
and  all  costs  thereon,  and  will  only  be  required  to  account  for  the  balance  to  the 
proper  officer  of  the  bankrupt  court.  {In  re  Campbell,  1  B.  R.  165;  s.  c.  t 
Abb.  0.  C.  185;  s.  c.  1  L.  T.  B.  80;  s.  c.  6  Phila.  445;  in  re  Bernstein,  1  B. 
R.  199 ;  s.  c.  2  Ben.  44.) 

If  an  injunction  is  served  on  the  sheriff,  the  State  court  will  not  direct  him 
to  pay  the  money  over  to  the  execution  creditor.  {Mills  v.  Davis,  10  B.  R.  840 ; 
s.  c.  35  N.  Y.  Supr.  355). 

Where  an  insolvent  corporation  files  a  petition  in  bankruptcy  after  the  filing 
of  a  complaint  in  a  State  court,  but  before  the  appointment  of  a  receiver,  and 
surrenders  its  assets  to  the  register  under  an  order  of  the  bankrupt  court,  the 
district  court  may  enjoin  the  complainant  in  the  State  court  from  prosecuting 
his  suit,  if  the  State  court,  notwithstanding  a  return  of  the  facts,  insists  upon 
proceeding  with  the  suit.     {In  re  Citizens'  Savings  Bank,  9  B.  R.  152.) 

When  n  creditor  who  is  prosecuting  a  suit  in  a  State  court,  has  obtained  an 
agreement  by  which  he  will  obtain  an  improper  advantage,  he  may  be  enjoined 
from  prosecuting  his  suit.     {Sampsori  v.  Burton,  5  B.  R.  459.) 
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When  the  creditors  of  the  bankrupt  will  not  be  benefited,  and  the  party  to 
be  enjoined  may  be  materially  injured,  the  injunction  will  not  be  granted.  (In 
re  Bowie,  1  B.  R.  628;  b.  c.  1  L.  T.  B.  97;  s.  c.  15  Pitts.  L.  J.  448;  in  re  Don- 
aldson, 1  B.  R.  181;  s.  c.  1  L.  T.  B.  5;  s.  c.  7  A.  L.  Reg.  213;  s.  c.  6  Phila. 
143;  m  r«  Wilbur,  3  B.  R.  276;  s.  c,  1  Ben.  527;  s.  c.  2  L.  T.  B.  171 ;  in  re 
Iron  Mountain  Co.  4  B.  R.  645  ;  s.  c.  9  Blatch.  320 ;  in  re  Irwin  Davis,  4  B.  E. 
716;  s.  c.  8  B.  R.  167;  s.  c.  1  Saw.  260;  in  re  Geo.  W.  Dillard,  9  B.  R.  8;  s. 
-c.  6  L.  T.  B.  490;  in  re  William  Christy,  3  How.  292;  Norton  v.  Boyd,  3  How. 
426 ;  in  re  Peter  Hufnagel,  12  B.  R.  554.) 

The  fact  that  steps  have  been  taken  to  enforce  the  lien,  makes  no  difference. 
It  is  not  a  question  of  jurisdiction  or  of  right,  but  of  discretion.  {In  re  Geo.  W. 
Dillard,  9  B.  R.  8;  s.  c.  6  L.  T.  B.  490.) 

Proceedings  in  the  State  court  to  punish  a  party  for  contempt  will  not  be  en- 
joined.    {InreU.  W.  Hill,  2  B.  R.  140.) 

An  injunction  will  not  be  granted  to  stay  proceedings  on  a  suit  instituted  in  a 
State  court  against  the  marshal,  for  taking  possession  of  property  which  did  not 
belong  to  the  debtor,  under  a  warrant  in  involuntary  bankruptcy.  {In  re  Marks, 
3  B.  R.  575;  s.  c.  1  C.  L.  N.  245;  s.  c.  16  Pitts.  L.  J.  12.) 

The  district  court  can  not  enjoin  a  suit  in  the  State  court  by  a  party  who 
claims  under  a  bill  of  sale  voidable  by  creditors,  against  a  sheriif  who  has  levied 
an  attachment  upon  the  property,  and  subsequently  turned  it  over  to  the  as- 
signee, because  the  sheriff  has  a  valid  defense  which  the  State  courts  are  ready 
to  uphold.  There  is  no  jurisdiction  in  the  district  court  to  try  a  case  between  an 
attaching  officer  and  a  stranger  to  the  bankruptcy,  or  to  enjoin  such  an  action 
in  the  court  which  has  jurisdiction  of  it.     {In  re  H.  S.  Evans,  Lowell,  525.) 

If  the  property  which  was  transferred  fraudulently,  has  been  seized  by  the 
marshal  and  turned  over  to  the  assignee,  the  circuit  court  may,  as  an  incidantto 
the  relief  restrain  the  fraudulent  grantee  from  prosecuting  suits  in  the  State 
courts  against  the  assignee  and  the  marshal  for  such  seizure.  {Kellogg  v.  Bussell, 
11  B.  R.  121;  s.  c.  11  Blatch.  519.) 

The  sherjfl'of  the  State  court  may  be  made  a  party  to  the  proceedings  for  an 
injunction.  {In  re  Bernstein,  1  B.  R.  199 ;  s.  c.  2  Ben.  44 ;  Jones  v.  Leach  et  al. 
1  B.  R.  595;  Pennington  y.  Sale  &  Phelan  et  al.  1  B.  R.  572;  Pennington^. 
Lowenstein  et  al.  1  B.  R.  570;  Wilson  v.  Brinkman  et  al.  2  B.  R.  468;  s.  c.  1 
C.  L.  N.  193;  in  re  Mallory,  6  B.  R.  22;  s.  c.  1  Saw.  88;  s.  c.  2  L.  T.  B.  247; 
Warren  v.  Tenth  Nat'l  Bank,  7  B.  R.  481 ;  s.  c.  10  Blatch.  493 ;  in  re  Bellows 
.&  Peck,  3  Story,  428.) 

If  purchasers  are  reluctant  to  take  the  title,  on  account  of  the  cloud  cast  upon 
it  by  the  pendency  of  proceedings  in  bankruptcy,  this  is  a  sufficient  reason  for 
granting  an  injunction.     (  Whitman  v.  Butler,  8  B.  R.  487.) 

If  the  mortgagee,  prior  to  the  commencement  of  proceedings  in  bankruptcy, 
sold  the  property  bj^  virtue  of  a  power  contained  in  the  mortgage,  but  the  pur- 
chaser refused  to  accept  the  title,  the  bankrupt  court  may  enjoin  the  mortgagee 
from  attempting'  to  resell  after  the  commencement  of  proceedings  in  bank- 
ruptcy, the  same  as  if  no  sale  had  ever  been  made.  (  Whitman  v.  Butler,  8  B. 
R.  487.) 

If  the  party  in  possession  claims  a  right  to  the  property,  the  assignee  is  not 
entitltd  to  an  injunction  to  prevent  a  removal  thereof,  upon  the  mere  ground  that 
he  is  unable  to  give  the  bond  requisite  in  an  action  of  replevin.  {In  re  Oregon 
Iron  Works,  13  Pac.  L.  R.  50.) 

An  injunction  will  lie  against  a  party  within  the  jurisdiction  of  the  court  to 
stay  proceedings  in  any  court  beyond  its  territorial  limits.  {In  re  James  Martin, 
■5  Law  Rep.  158;  Hyde  v.  Bancroft,  8  B.  R.  24;  s.  c.  6  Ben.  392.) 
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If  the  party  in  whose  name  the  legal  proceedins;8  sought  to  be  enjoined  are 
conducted  does  not  reside  within  the  district,  the  injunction  may  be  issued 
against  him,  his  agents  and  attorneys  within  the  district,  and  in  such  a  case  the 
service  of  the  injunction  upon  such  agents  or  attorneys  will  be  a  service  upon 
the  principal,  and  bind  him  as  well  as  them  personally.  {In  re  Bellows  &  Peck, 
3  Story,  428.) 

The  district  court  may,  in  its  discretion,  direct  notice  to  be  given  to  the 
adverse  party  before  the  granting  of  an  injunction.  {In,  re  Moses  Carlton,  1 
N.  Y.  Leg.  Obs.  291;  s.  c.  5  Law  Rep.  120;  m  re  John  Harper  Smith,  1  N.  Y. 
Leg.  Obs.  291;  Irving  v.  Htighes.  2  B.  R.  62;  s.  c.  7  A.  L.  Reg.  209;  s.  c.  fi 
Phila.  451;  in  re  Wallace,  2  B.  R.  134;  s.  c.  1  Deady,  433;  in  re  Muller  & 
Britano,  3  B.  R.  329;  s.  c.  1  Deady,  513;  s.  c.  2  L.  T.  B.  S3.) 

Before  the  appointment  of  an  assignee,  proceedings  for  an  injunction  to  pro- 
tect the  property  of  the  bankrupt  may  be  instituted  by  the  bankrupt,  or  the 
petitioning  creditors.  {Irding  v.  H^igJien,  2  B.  R.  62;  s.  c.  7  A.  L.  Reg.  209; 
s.  c.  6  Phila.  451;  Jmies  v.  Leach,  1  B.  R.  595;  in  re  Donaldson,  1  B.  R.  181 ; 
s.  c.  1  L.  T.  B.  5 ;  s.  c.  7  A.  L.  Reg.  213 ;  s.  c.  6  Phila.  142 ;  in  re  Bowie,  1  B.  R. 
628;  s.  c.  IL.  T.  B.  97;  s.  c.  15  Pitts.  L.  J.  448;  m  r«  Isaac  Ulrich,  8B.  R.  15; 
s.  c.  6  Ben.  483;  in  re  John  S.  Foster,  2  Story,  131;  in  re  Bellows  &  Peck, 
3  Story,  428.) 

As  soon  as  the  assignee  is  appointed,  he  should  be  made  a  party  to  the  pro- 
ceedines  by  a  supplemental  bill.  {Irving  v.  Hughes,  2  B.  R.  62;  s.  c.  7  A.  L. 
Reg.  209;  s.  c.  6  Phila.  451.) 

Where  an  injunction  is  obtained  upon  a  petition  filed  in  the  cause  pending 
in  bankruptcy,  it  may  be  dissolved  on  a  motion,  without  resorting  to  the  formal- 
ity of  a  demurrer.  (/»  ?-e  Wallace,  2  B.  R.  134;  s.  c.  1  Deady,  433;  in  re  B. 
Mallory,  6  B.  R.  22;   s.  c.  1  Saw.  88;   s.  c.  2  L.  T.B.  247.) 

An  execution  creditor,  who  has  been  delayed  by  an  injunction,  is  entitled  to 
a  prompt'adjudication  of  the  validity  of  his  judgment  as  soon  as  an  assignee  is 
appointed.  The  question,  however,  can  not  be  determined  on  ex^arte  affidavits. 
{In  re  Hafer  &  Bros,  {in  re  Beck),  1  B.  R.  586;  s.  c.  6  Phila.  474.) 

When  the  assignee,  after  his  appointment,  does  not  take  possession  of  proper- 
ty levied  on  by  virtue  of  an  execution  issued  upon  a  valid  judgment,  nor  make 
application  for  leave  to  discharge  the  levy  by  paying  the  judgment,  and  there  is 
DO  evidence  that  any  advantage  will  be  gained  by  continuing  the  injunction,  it 
will  be  dissolved.  {In  re  Wilbur,  3  B.  R.  276;  s.  c.  1  Ben.  527;  s.  c.  2  L.  T. 
B.  171;  irar«  J.  J.  Pendley,  10  B.  R.  250;  s.  c.  1  Cent.  L.  J.  433.) 

When  it  does  not  appear  that  the  proceedings  under  an  execution  will  affect 
the  interests  of  any  party  entitled  to  the  protection  of  the  district  court  under 
the  bankrupt  act,  the  injunction  will  be  dissolved.  When  the  bankrupt  claims 
that  the  property  held  under  an  execution  belongs  to  his  wife,  and  the  assignee 
does  not  assert  any  claim  thereto,  the  injunction  will  not  be  continued.  {In  re 
Olcott,  2  Ben.  443.) 

When,  in  a  case  in  equity  in  the  district  court,  the  weight  of  evidence  is 
rather  with  the  defendants,  and  there  is  no  suggestion  that  they  are  not  abun- 
dantly responsible  pecuniarily,  or  that  the  assets  are  in  peril,  the  injunction  will, 
otf  motion,  be  dissolved,  and  the  case  will  then  go  to  a  final  hearing  on  proofs. 
{Oollim  v.  Bell,  3  B.  R.  '587.) 

A  decree  enjoining  a  judgment  creditor  and  the  maker  of  a  note  from  en- 
forcing a  judgment  against  the  bankrupt,  does  not  restrain  the  maker  of  the 
note  upon  which  the  judgment  was  rendered  from  proceeding  ex  delicto,  at 
law  against  the  bankrupt  for  his  fraud  in  disposing  of  the  note.  {Rotter  v. 
Sarlm,  7  B.  R.  238;  s.  c.  9  Phila.  63.) 

A  party  who  is  served  with  an  injunction  restraining  him  from  prosecuting 
a  suit  must  affirmatively  take  steps  adequate  to  prevent  such  proceedings.     It 
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is  a  grave  error  to  suppose  that  if  he  personally  takes  no  steps  to  go  on,  he  can 
refrain  from  taking  any  reasonably  adequate  measures  to  stop  the  proceedings, 
and  leave  it  in  the  power  of  his  employees  to  go  on  in  his  name,  and  yet  escape 
the  consequence  of  disobeying  the  injunction.  {Hyde  v.  Bancroft,  8  B.  R.  24; 
s.  c.  6  Ben.  393.) 

A  party  who  has  violated  an  injunction  may  be  compelled  to  pay  expenses 
of  the  proceeding  to  punish  him  for  contempt,  together  with  a  proper  fee  for 
the  counsel  for  the  complainant.  {Hyde  v.  Bancroft,  8  B.  R.  24 ;  s.  c.  6  Ben. 
392.) 

If  an  injunction  prohibiting  an  application  for  a  receiver  is  served  on  an 
attorney  while  he  is  engaged  before  the  State  court  in  making  the  applfca- 
tion,  he  violates  it  by  handing  the  motion  papers  with  a  draft  order  for  the 
appointment  of  a  receiver  to  the  judge,  if  the  application  is  granted  and  a 
receiver  appointed.  (In  re  South  Side  R.  R.  Co.  10  B.  .R.  274;  s.  c.  7  Ben. 
391.) 

Proceedings   in    the   District  Court  Sittings  as  a  Court  of 
Bankruptcy, 

An  appearance  and  answer  do  not  waive  any  question  affecting  the  jurisdic- 
tion of  the  court,  for  no  voluntary  act  of  the  defendant  can  give  juri.<diction, 
and  it  is  never  too  late,  at  any  stage  of  the  cause,  to  consider  it.  {Jobhina  v. 
Montague,  6  B.  R.  509.) 

Courts  of  bankruptcy  are  mere  creatures  of  the  statute,  and  derive  all  their 
life  and  vigoi  from  it.  Jurisdiction  is  only  given  "  in  their  respective  dis- 
tricts." The  fair  legal  inference  from  these  vrords  is  that  jurisdiction  was 
meant  to  be  withheld  outside  of  those  districts.      {Jobbins  v.  Montague,  6  B.  K. 

509.) 

The  case  in' bankruptcy  includes  all  the  summary  proceedings.  {Chemung 
Canal  Bank  v.  Judson,  8  N.  Y.  254.) 

The  whole  proceedings  in  bankruptcy  are  on  the  equity  side  of  the  court, 
and  whatever  a  court  of  equity  may  do  in  the  exercise  of  its  general  jurisdic- 
tion over  subjects  requiring  a  like  interposition,  may  properly  be  done  by  the 
district  court  in  cases  in  bankruptcy.  {In  re  Benjamin  B.  Grant,  5  Law  Rep. 
303 ;  in  re  Moses  Carlton,  1  N.  Y.  Leg.  Obs.  291 ;  s.  c.  5  Law  Rep.  120.) 

Power  and  jurisdiction  in  all  matters  and  proceedings  in  bankruptcy  are 
conferred  upon  the  district  courts,  and  these  courts,  as  courts  of  bankruptcy, 
are  authorized  to  hear  and  adjudicate  upon  the  same,  according  to  the  pro- 
visions of  the  bankrupt  act.  Examined  separately,  the  clause  which  provides 
that  the  powers  and  jurisdiction  therein  granted  and  conferred  may  be  exer- 
cised as  well  in  vacation  as  in  term  time,  and  that  a  judge  sitting  in  ch.im- 
bers  shall  have  the  same  powers  and  jurisdiction  as  when  sitting  in  court, 
would  seem  to  afford  some  support  to  the  view  that  all  the  powers  and  juris- 
diction of  the  district  courts  when  sitting  as  courts  in  bankruptcy  may  be 
exercised  in  a  summary  way  as  by  a  rule  to  show  cause.  Most  matters  and 
proceedings  in  bankruptcy  may  doubtless  be  heard  and  adjudicated  by  the  dis- 
trict court  in  tnat  way,  but  this  general  c1au.se  must  be  considered  in  conneclten 
with  all  the  other  provisions  of  the  bankrupt  act.  Superadded  to  the  general 
clause,  and  as  an  exposition  of  the  same,  is  another  and  more  important  clause, 
in  which  is  given  a  specific  enumeration  of  the  cases  and  controversies  to  which 
that  general  jurisdiction  extends,  and  it  is  plain  that  the  enumeration  does  not 
include  "  suits  at  law  or  in  equity  which  may  or  shall  be  brought  by  the  as- 
signee in  bankruptcy  against  any  person  claiming  an  adverse  interest,  or  by 
such  person  against  such  assignee,  touching  any  property  or  rights  of  property 
of  said  bankrupt  transferable  to  or  vested  in  such  assignee."  Cases  of  that 
kind  fall  directly  within   sec'ion  4997,  and  must  be  determined  by  a  suit  in 
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equity,  or  an  action  at  law,  as  the  case  may  be.  {Smith  v.  Mason,  6  B.  R.  i  ; 
s.  c.  U  "Wall.  419;  s.  c.  5  L.  T.  B.  T;  Marshall  v.  Knox,  8  B.  R.  97;  s.  c.  16 
"Wall.  551;  Knight  v.  Cheney,  5  B.  R.  305;  s.  c.  2  L.  T.  B.  205;  Sarstow  v. 
Peckham,  5  B.  R.  72;  in  re  Kerosene  Oil  Co.  3  B,  R.  125;  s.  o.  6  Blatoh.  521 ; 
Sogers  v.  Winspr,  6  B.  R.  246 ;  in  re  Masterson,  4  B.  R.  558 ;  Shaffer  v.  Fritch- 
ery,  4  B.  R.  548;  in  re  H.  S.  Evans,  Lowell,  525;  Briggs  v.  Stephens,  7  Law 
Rep.  281;  contra,  in  re  Norris,  4  B.  R.  85;  s.  c.  1  Abb.  0.  0.  514;  s.  c.  1  L. 
T.  B.  227.) 

The  district  court  has  no  jurisdiction  or  control  over  a  person  who  is  not  be- 
fore the  court,  and  upon  whom  no  process  has  been  served.  Such  a  person  is 
not  a  party  to  the  proceedings  in  bankruptcy.  {Marshall  v.  Enox,  8  B.  R.  97 ; 
s.  c.  16  "Wall.  551.) 

The  only  parties  to  the  proceedings  in  bankruptcy  are  the  debtor,  his  as- 
signee and  his  creditors.  Other  persons  are  not  affected  by  them.  {Mar&h  v. 
Armstrong,  11  B.  R.  125;  s.  c.  20  Minn.  81.) 

Consent  can  not  confer  jurisdiction  to  adjudicate  the  question  of  title  to 
property  in  a  summary  proceeding.  {Marsh  v.  Armstrong,  11  B.  R.  125;  s.  c. 
20  Minn,  bl.) 

If  a  stranger  to  the  proceedings  appears  in  answer  to  a  summary  petition, 
and  consents  to  a  reference  of  the  case  to  a  register,  he  cannot  impeach  the  de- 
cision of  the  court,  in  a  collateral  action  for  want  of  jurisdiction.  {People  v. 
Brennan,  12  B.  R.  567;  s.  c.  6  N.  Y.  Supr.  120;  s.  c.  10  N.  Y.  Supr.  [Hun], 
66.) 

If  the  execution  creditor,  who  is  restrained  on  a  summary  petition,  appears 
and  asks  for  an  order  directing  the  sheriff  to  sell  the  property  and  bring  the 
proceeds  into  the  bankrupt  court,  he  can  not  maintain  an  action  against  the 
sheriff  to  recover  the  proceeds  after  the  latter  has  complied  with  this  order. 
{O'Brien  v.  Weld,  15  B.  R.  405;  92  U.  S.  81.) 

If  a  creditor  claims  that  a  sale  of  his  claim  is  void,  on  account  of  fraud,  the 
controversy  may  be  determined  by  the  bankrupt  court  that  has  control  of  the 
fund.     {Frank  v.  Tolman,  75  111.  648.) 

The  assignee,  who  is  an  officer  of  the  bankrupt  court,  may  be  proceeded 
,  against  by  summary  petition  in  respect  to  any  funds  in  his  hands  if  the  oppos- 
ing party  chooses  to  proceed  in  that  way,  though  the  assignee  himself  has  no 
right  to  take  similar  action  against  third  persons.     {In  re  H.  S.  Evans,  Lowell, 
625;  Ferguson  v.  Peckham,  6  B.  R.  569;  s.  c.  29  Leg.  Int.  285.) 

The  court  cannot  deprive  the  assignee  of  the  possession  of  the  property  of 
the  bankrupt  without  due  process  of  law,  which  in  general  means  a  trial  by  jury 
unless  the  parties  consent  to  a  trial  by  the  court.  {Wood  M.  S  B.  Co.  v.  Brooke, 
9  B.  R.  395.) 

When  the  assignee  denies  the  validity  of  the  claim,  and  asserts  title  to  the 
property,  the  claimant  can  not  proceed  by  a  summary  petition.  {Surst  v.  Teft, 
13  B.  R.  108;  s.  c.  12  Blatch.  217.) 

"Where  the  bankrupt  holds  property  to  secure  him  for  indorsements  and 
notes,  made  by  him  for  the  owner,  the  holder  of  one  of  these  notes  is  not  en- 
titled to  a  summary  order,  directing  the  payment  of  his  claim  out  of  the  pro- 
perty.    {Hurst  V.  Teft,  13  B.  R.  108;  s.  c.  12  Blatch.  217.) 

Whatever  powers  are  given  by  this  section  are  designed  to  be  exercised  sum- 
marily. When  the  property  affected  by  a  lien  is  confessedly  the  property  of 
the  bankrupt,  and  has  passed  to  the  assignee,  and  it  only  remains  to  ascertain 
and  liquidate  the  alleged  lien,  the  summary  jurisdiction  of  the  district  court  is 
eptirely  adequate.  {Samson  v.  Olarke,  6  B.  R.  403;  s.  c.  9  Blatch.  372;  m  re 
Isaac  Ulrich,  8  B.  R.  15;  s.  c.  6  Ben.  483.) 
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When  the  claimant  of  property  in  the  possession  of  the  assignee  invokes  the 
controlling  power  of  the  court  over  the  assignee  as  its  officer,  and  submits  to  a. 
trial  of  the  question  which  he  asks  the  court  to  determine,  no  question  can  be 
raised  whether  a  more  formal  suit  would  or  would  not  have  been  proper.  {8am- 
6  B.  R.  410;  s.  c.  9  Blatch.  379.) 


When  a  party  voluntarily  appears,  and  moves  for  the  enforcement  of  a  pre- 
tended lien,  the  district  court  thereby  acquires  jurisdiction  to  proceed  and  dis- 
pose of  the  whole  matter  in  a  summary  way.  {In  re  Worthington,  14  B,  R. 
388;  s.  c.  8  C.  L.  N.  362;  s.  c.  3  Cent.  L.  J.  526;  s.  c.  9  0.  L.  N.  346.) 

The  district  court  is  legislatively  made  a  court  of  summary  equitable  juris- 
diction over  the  assignee  and  over  his  trust.  Therefore,  independently  of  any 
special  provisions  of  the  bankrupt  acl^,  the  court  can,  by  way  of  direction  to  him, 
decide  any  question  of  legal  or  equitable  right  which  can  be  contentiously  dis- 
cussed for  opposing  interests,  (in  re  Franklin  Fund  Savmg  Society,  31  Leg. 
Int.  173.) 

A  petition  to  have  an  order  for  a  sale  of  property  declared  null  and  void,' 
should  make  the  purchaser  and  those  claiming  under  him  parties  to  the  pro- 
ceeding.    {In  re  Wra.  Major,  14  B.  R.  71.) 

The  assignee  may  proceed  by  a  summary  petition,  to  have  an  order  for  a 
sale  of  property  declared  null  and  void.     {In  re  Wm.  Major,  14  B.  E.  71.) 

The  power  to  issue  an  injunction  to  prevent  parties  from  interfering  with  the 
property  of  the  bankrupt,  may  be  exercised  summarily  without  a  formal  suit. 
{In  re  Isaac  Ulrich,  8  B.  R.  15;  s.  c.  6  Ben.  483.) 

If  the  wife  for  a  debt  due  to  her  take  a  note  payable  to  her  husband  or  bearer, 
the  court  will  not,  in  a  summary  and  incidental  manner,  interfere  with  the  as- 
signee's right  to  the  possession  of  the  property.  {In  re  George  W.  Snow,  1  N. 
Y.  Leg.  Obs.  264;  s.  c.  5  Law  Rep.  369.) 

Jurisdiction  to  order  a  forclosure  in  favor  of  an  alleged  mortgagee  claim- 
ing adversely  to  the  assignee  and  adversely  to  another  mortgagee,  where  the 
title  of  the  applicant  is  disputed,  the  amount  claimed  to  be  due  is  denied, 
and  where  it  is  insisted  that  he  has  already  released  the  lien,  is  not  embraced  in 
the  summary  jurisdiction.  {In  re  Edward  A.  Casey,  8  B.  R.  71 ;  s.  c.  10  Blatch. 
376.) 

Jurisdiction  to  foreclose  mortgages  upon  the  estate  of  the  bankrupt  is  not 
included  in  the  powers  to  be  exercised  sundmarily.  {In  re  illdward  A.  Casey,  8 
B.  R.  71 ;  s.  0.  10  Blatch.  376.) 

The  bankrupt  court  has  jurisdiction  over  a  summary  petition  to  compel  the 
bankrupt  to  deliver  property  in  the  joint  possession  of  himself  and  wife  to  the 
assignee,  unless  it  is  shown  that  she  has  an  adverse  interest  in  the  property. 
{In  re  Pierce  &  Whaling,  15  B.  R.  449 ;  s.  c.  9  0.  L.  N.  300.) 

The  bankrupt  court  has  no  jurisdiction  to  entertain  a  summary  petition  by  a 
creditor  against  the  assignee  for  a  sale  of  property  not  in  the  possession  of  the 
assignee  but  in  the  possession  of  another  claiming  title  and  not  a  party  to  the 
petition.     {Bradley  v.  Healey^  1  Holmes,  451.) 

When  a  bill  in  equity  is  pending  between  the  parties  in  which  a  right  to  a  set- 
off is  at  issue,  the  proceedings  on  a  petition  of  a  creditor  against  the  assignee  for 
the  ascertainment  of  his  claim,  may  be  stayed  to  abide  the  event  of  that  suit. 
{Bradley  v.  Healey,  1  Holmes,  451.) 

The  court  in  a  summary  proceeding  may  direct  the  sale  of  property  free  from 
all  incumbrances,  although  the  assignee  disputes  the  validity  of  a  mortgage 
thereon.  The  right  of  the  mortgagee  is  not  affected  thereby.  His  lien,  if  any 
he  has,  is  transferred  to  the  fund,  and  must  be  asserted,  and,  if  contested,  settled 
in  an  appropriate  proceeding  to  be  subsequently  taken.  {In  re  Frederick  S. 
Kirtland,  10  Blatch.  515.) 
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If  the  attorney  of  the  mortgagee  appears  and  answers  the  petition,  the  court 
has  juiisdiction  to  direct  a  sale  of  the  property  free  from  incumbrances.  {In  re- 
Fredericli  S.  Kirtland,  10  Blatch.  515.X 

The  grant  of  jurisdiction  to  collect  the  assets  impliedly  confers  upon  the 
courts  of  bankruptcy,  the  right  to  adopt  such  form  of  proceeding  as  may  be 
necessary  and  appropriate  to  give  practical  efficiency  to  such  grant.  This  is  a 
universal  rule  of  construction,  and  without  such  a  rule,  many  rights  would  go 
unredressed ;  for  it  is  not  unusual  for  legislative  bodies  to  leave  with  the  courts- 
the  power  to  devise  and  adopt  a  remedy  commensurate  with  the  exigencies  of 
the  case,  in  the  execution  of  the  authority  conferred;  the  restriction  being  that 
they  must  not  be  such  as  are  in  violation  of  the  provisions  of  the  fundamental 
law,  or  in  derogation  of  the  constitutional  rights  of  the  citizen.  {Goodall  v. 
Tuttle,  7B.  R.  193;  s.  c.  3  Biss.  219.) 

Jurisdiction  over  the  debtors  and  adverse  claimants  is  not  obtained  by  the- 
bankruptcy  proceedings,  and  they  can  riot  be  treated  as  parties  to  the  proceed- 
ings like  creditors.  The  power  to  collect  the  assets  is  therefore  necessarily  an 
additional  and  independent  authority.  {Goodall  v.  Tuttle,  7  B.  R.  193 ;  s.  c.  3 
Biss.  219.) 

The  fullest  and  most  comprehensive  authority  is  given  to  the  district  court 
in  respect  to  all  matters  relating  to  a  proceeding  in  bankruptcy.  The  power  is 
in  its  nature  an  equity  power,  and  may  be  exercised  by  proceedings  in  the  nature 
of  equity  proceedings.  It  is  undoubtedly  the  object  and  policy  of  the  bankrupt 
act,  that  proceedings  under  it  shall  be  summary ;  that  matters  shall  be  settled  as 
speedily  as  possible.  In  no  other  way  can  the  bankiupt  system  be  put 
into  operation  without  interminable  doubts,  controversies,  embarrassments, 
and  difficulties,  or  in  such  a  manner  as  to  achieve  the  true  .  end 
and  design  thereof.  Its  success  is  dependent  upon  the  national  machinery 
being  made  adequate  to  all  the  exigencies  of  the  act.  Prompt  and  ready 
action  can  be  safely  relied  on  where  the  whole  jurisdiction  is  confided  to  a 
single  court :  in  the  collection  of  assets ;  in  the  ascertainment  and'  liquidation 
of  liens  and  other  specific  claims  thereon;  in  adjusting  the  various  priorities- 
and  conflicting  interests;  in  marshaling  the  difTerent  funds  and  assets;  in 
directing  the  sales  at  such  times  and  in  such  manner  as  shall  best  subserve 
the  interests  of  all  concerned;  in  preventing,  by  injunction  or  otherwise,  any- 
particular  creditor  or  person  having  an  adverse  interest,  from  obtaining  an 
unjust  and  inequitable  preference  over  the  general  creditors  by  an  improper 
use  of  his  rights  or  remedies  in  the  State  tribunals;  and,  finally,  in  making 
a  due  distribution  of  the  assets,  and  bringing  to  a  close  within  a  reasonable 
time  the  whole  proceedings  in  bankruptcy.  {Bill  v.  Beciwith,  2  B.  R.  241 ;; 
in  re  Wallace,  2  B.  R.  ]  34 ;  s.  c.  1  Deady,  433 ;  in  re  Kerosene  Oil  Co.  2  B.  R. 
528;  s.  0.  3  Ben.  35;  s.  c.  2  L.  T.  B.  79;  in  re  J.  0.  Smith,  2  B.  R;  29T;  in  re- 
Marks,  2  B.  R.  575 ;  s.  c.  1  0.  L.  N.  245 ;  s.  c.  16  Pitts.  L.  J.  12 ;  in  re  People's 
Mail  Steamship  Co.  2  B.  R.  553;  s.  c.  3  Ben.  226;  in  re  Geo.  J.  Q.  Davidson,  3 
B.  R.  114;  s,  c.  2  Ben.  506;  in  re  Vogel,  2  B.  R.  427;  s.  c.  3  B.  R.  198;  s.  c.  7 
Blatch.  18;  s.  c.  2  L.  T.  B.  154;  Foster  v.  Ames,  2  B.  R.  455;  s.  c.  Lowell,  3iai 
in  re  Josiah  D.  Hunt,  2  B.  R.  539 ;  s.  c.  1  C.  L.  N.  169.) 

This  power  is  not  a  wanton  power.  It  is  not  a  power  to  order  this  or  that 
because  it  may.  It  is  a  judicial  discretion  to  be  carefully  exercised  in  view 
of  the  rights  of  all ;  to  be  exercised  so  far  as  may  be  in  accordance  with 
sound  precedent,  and  is  so  to  mold  itself  to,  and  meet  the  necessarily  new 
questions,  not  of  practice  alone,  but  of  right,  as  they  arise,  that  while,  on  the 
one  hand,  it  administers  the  law  in  the  true  intent  and  spirit  of  its  enactment, 
so  as  to  effectuate  the  really  equitable  and  beneficial  ends  it  seeks  to  attain, 
it  does  not,  on  the  other,  abrogate  those  useful  and  striking  analogies  so  well 
known  to  the  profession,  nor  those  rules  of  practice  and  judicial  procedure  now 
so  interwoven  with  our  system  of  jurisprudence  as  to  have  become  an  almost  in- 
herent and  essential  part  thereof.      Hence,  in  its  discretion,  the  court  may 
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require  parties  to  lesort  to  more  formal  proceedings,  where  no  loss  or  detriment 
will  be  occasioned  thereby.  {In  re  Josiah  D,  Hunt,  2  B.  R.  539;  s.  o.  1  C.  L. 
N.  109;  Bill  V.  Bedcwith,  2  B.  R.  241 ;  in  re  Butts,  15  B.  R.  536;  s.  c.  4  Cent. 
L.  J.  558;  s.  c.  13  Pac.  L.  R.  203.) 

Strangers  to  the  proceedings  in  bankruptcy,  not  served  wi  th  process,  and 
who  have  not  voluntarily  appeared  and  become  parties  to  such  litigation,  can 
ncvt  be  compelled  to  come  into  court,  under  a  petition  for  a  rule  to.  show  cause. 
{Smith  V.  Mason,  6  B.  R.  1 ;  s.  c.  14  Wall.  419 ;  s.  c.  5  L.  T.  B.7;  Marshall  v. 
Knox,  8  B.  R.  9Y;  s.  c.  16  Wall.  551.) 

An  appearance  by  attorney  is  effective  to  give  jurisdiction  over  a  party, 
even  though  there  has  been  no  previous  service  of  process  upon  him.  The 
object  of  process  in  a  suit  in  personam  is  to  secure  the  appearance  of  the  party, 
and  his  general  appearance  waives  all  irregularities  in  the  service  of  such  pro- 
cess, and  confers  jurisdiction  so  far  as  the  person  is  concerned.  That  jurisdic- 
tion, when  once  thus  conferred,  can  not  be  withdrawn  by  the  act  of  the  party 
who  has  so  appeared,  without  the  consent  of  the  court  or  of  the  prosecuting 
party.  If  the  right  to  withdraw  depends  upon  questions  of  fact,  the  court  will 
j)ass  upon  the  existence  and  pertinence  of  the  facts,  and  allow  or  refuse  the 
withdrawal  on  previous  notice  to  the  prosecuting  party.  {In  re  Ulrich  et  al.  3 
B.  R.  133 ;  s.  c.  3  Ben.  355.) 

When  property  is  sold  under  an  agreement  that  the  proceeds  shall  be 
brought  into  court,  they  are  paid  into  the  registry,  and  the  court  is  its  legal  and 
only  custodian.  The  fund  Is  lodged  in  court  without  prejudice  to  the  rights  of 
a,ny  of  the  parties,  and  it  is  an  essential  part  of  the  agreement  between  the 
parties  in  legal  intendment  that  their  claims  shall  be  adjudicated  by  the  court 
according  to  the  law  and  usage  of  the  court  in  cases  of  deposits  in  its  registry. 
Either  party  can,  at  any  time,  by  petition  or  motion,  prefer  his  claim  to  it, 
whereupon  it  will  become  the  court's  duty,  causing  proper  notice  to  be  given  to 
whomsoever  it  may  deem  proper,  to  act  upon  such  petition  or  motion.  The  dis- 
missal of  it  will  not  necessarily  establish  the  title  of  any  contesting  party.  The 
court  may  well  adjudge  that  one  petitioner  has  failed  to  establish  his  right,  and 
dismiss  his  petition,  retaining  custody  of  the  fund  until  some  other  petitioner,  it 
may  be  a  second  or  it  may  be  a  fiftieth,  shall  establish  his  right  satisfactorily  to 
the  court.     {In  re  Masterson,  4  B.  R.  553.) 

An  application  to  the  summary  jurisdiction  of  the  court  to  be  exer- 
cised by  an  order  to  show  cause,  as  upon  a  motion,  is  not  a  suit,  and  can 
not  be  treated  as  a  suit.  {In  re  Edward  A.  Casey,  8  B.  R.  71 ;  s.  c.  10 
Blatch.  376.) 

The  objection  that  the  proceeding  should  be  by  a  bill  in  equity,  or  an 
action  at  law,  may  be  taken  at  the  hearing,  or  in  the  appellate  court.  {In  re 
Bonesteel,  3  B.  R.  517;  s.  c.  7  Blatch.  175;  inre  Ballou,  3  B.  R.  717;  s.  c.  i 
Ben.  135;  contra,  in  re  Ulrich  et  al.  3  B.  R.  133;  s.  c.  3  Ben.  3oo.) 

The  petition  may  be  converted  into  a  bill  in  equity,  but  the  only  advantage 
t6  be  gained  by  so  doing  will  be  a  saving  of  the  service  of  a  new  subpoena,  as 
the  answers  filed  and  the  testimony  taken,  if  any,  can  not  be  used,  except  by 
consent,  in  the  prosecution  of  the  suit  in  its  amended  form.  {In  re  Kerosene 
Oil  Co.  3  B.  R.  125;  s.  c.  6  Blatch.  521;  Barstow  v.  Peckham,  5  B.  R.  72; 
Starkweather  v.  Cleveland  Ins.  Co.  i  B.  R.  341;  s.  c.  2  Abb.  C.  C.  67;  inre 
H.  S.  Evans,  Lowell  525.) 

When  a  party  has  made  a  mistake  in  selecting  his  remedy,  the  summary 
petition  may,  in  the  discretion  of  the  court,  be  dismissed  without  costs  to 
( ither  party,  with  leave  to  the  petitioner  to  pursue  the  appropriate  remedy. 
{In  re  Bonesteel,  3  B.  R.  517;  s.  c.  7  Blatch.  175;  in  re  Ballou,  3  B.  R.  717; 
ii.  c.  4  Ben.  135.) 

The  summary  jurisdiction  may  be  exercised  upon  the  ordinary  processes, 
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orders  to  show  cau.-=e,  notices  of  motions,  &c.,  therein,  or  upon  petitions 
where  special  aid  or  relief  is  sought  in  any  matter  embraced  in  that  jurisdiction. 
{In  re  Edward  A.  Casey,  8  B.  R.  71 ;  s.  c.  10  Blatch.  376.) 

A  party  seeking  relief  in  the  bankrupt  court  should  come  in  by  petition 
and  not  by  motion.  The  petitioner  should  sign  and  verify  the  petiiion. 
Coming  into  court  as  he  does,  in  an  original  manner,  seeking  afBrmative  re- 
lief, and  not  brought  in  by  another  partj',  he  must  come  in  in  person  in  the 
first  instance,  and  not  by  an  attorney.  {In  re  J.  0.  Smith,  2  B.  R.  297 ;  in 
re  Davidson,  2  B.  R.  114;  s.  c.  2  Ben.  506;  in  re  Philo  R.  Sabin,  9  B.  E. 
383.) 

The  oath  to  a  petition  must  be  administered  by  the  same  ofBcers  and  in 
the  same  manner  as  oaths  in  other  cases  to  be  used  in  the  courts  of  tiie  United 
States.     {In  re  Philo  R.  Sabin,  9  B.  R.  883.) 

When  the  oath  is  administered  by  a  notary  public,  the  signature  and  no- 
tarial seal  of  the  notary  constitute  a  sufiScient  authentication.  When  not  ac- 
companied by  such  seal,  the  signature  and  official  character  of  the  notary 
must  be  authenticated  in  the  usual  manner.  {In  re  Philo  R.  Sabin,  9  B.  E. 
383.) 

It  is  not  necessary  or  proper  that  resort  should  be  had  to  the  formal  and 
plenary  proceedings  common  to  suits  in  equity  in  the  circuit  court.  A  peti- 
tion stating  the  facts  relied  on  for  relief,  and  praying  for  the  order,  relief,  or 
proceeding  sought  for,  is  sufficient,  {In  re  Wallace,  2  B,  R.  134;  s.  c,  1 
Deady,  433 ;  in  re  J.  0.  Smith,  2  B.  R.  2u7.) 

When  the  district  court  has  jurisdiction  of  the  subject-matter  and  of  the 
<juestion  at  issue,  and  both  parties  submit  themselves  to  its  exercise  and  invoke 
it  in  the  form  of  a  summary  proceeding,  the  court  is  not  called  upon  to  consider 
whether  the  determination  of  the  question  should  have  been  sought  by  a  sum- 
mary proceeding  or  by  a  proceeding  more  formally  commenced.  {Samson  v. 
Blaice,  6  B.  R.  410;  s.  c.  9  Blatch.  379.) 

If  the  adverse  party  goes  to  a  hearing  without  objecting  to  the  right  or  in- 
terest of  the  petitioner,  this  is  a  waiver  of  the  form  of  tiling  a  new  petition  to 
set  up  an  interest  subsequently  acquired.     {In  re  Robert  Morris,  Crabbe,  70.) 

A  summary  petition  is  not  like  a  suit  at  common  law  in  which  the  party 
must  have  his  right  of  action  when  he  commences  it."  If  he  subsequently  ac- 
quires an  interest,  he  may  file  a  new  petition.  {In  re  Robert  Morris,  Crabbe, 
.70.) 

If  the  assignee  is  not  chargeable  with  a  personal  knowledge  of  the  subject, 
his  omission  to  deny  an  averment  will  not  enable  the  petitioner  to  use  it  as  if 
admitted.  {Inre  George  W.  Snow,  1  N.  Y.  Leg.  Obs.  264;  s.  c.  5  Law  Rep. 
569.) 

A  party  who  acquiesces  in  a  reference  to  an  auditor,  and  appears  before 
him  and  contests  the  claim,  waives  the  right  to  a  jury  trial.  {Kelly  v.  Smith, 
1  Blatch.  290.) 

If  the  district  judge  shall  be  satisfied,  in  conducting  such  a  proceeding,  that 
justice  will  be  subserved  by  a  jury  trial,  he  can  direct  the  issue  to  be  so  tried. 
{Bill  V.  Beckmth,  2  B.  R.  241.) 

When  a  petition  is  filed  claiming  rent  for  possession  of  premises  by  the  as- 
signee after  the  commencement  of  the  proceedings  in  bankruptcy,  a  jury  trial 
may  be  allowed.     {Buekner  v.  Jewell,  14  B.  R.  286 ;  s.  c.  2  Woods,  22u.) 

The  testimony  may  be  taken  ore  tenus  at  the  hearing.  (  Wilson  v.  Stoddard, 
4B.  R.  254;  s.  c.  2  0.  L.  N.  161.) 

If  the  mortgagee  is  dead,  the  mortgagor  can  not  testify  in  favor  of  his  as 
signee  in  a  proceeding  against  the  executors  of  the  mortgagee.  {Bromlty  v. 
Smith,  6  B.  R.  152;  s.  c.  2  Biss.  511.)  .  . 

as 


338  THE   BANKRUPT   LAW.  [§  4972. 

The  declarations  of  the  bankrupt  in  aid  and  in  partial  execution  of  a  trans- 
fer which  is  impeached,  are  admissible  as  tlie  declarations  of  a  co-cop.ppirator 
and  as  a  part  of  the  res  gestm.     (Samton  v.   Clarke,  6  B.  E.  410;  s.  c.  9  Blatcb,. 

379.) 

Even  in  a  formal  suit  in  equity  the  court  may  qualify  the  decree  so  that  it 
shall  not  operate  to  prevent  a  new  suit,  and  nothing  is  more  common  in  dispos- 
ing of  motions  than  to  give  leave  to  renew  or  apply  upon  new  and  further  evi- 
dence for  additional  relief.  The  highly  equitable  and  remedial  powers  con- 
ferred upon  the  court  in  banliruptcy  are  not  less  free  from  restriction,  nor  are 
they  hampered  by  such  technical  rules  as  will  prevent  the  doing  of  what  is  just 
and  for  the  protection  of  the  estate,  even  if  it  required  the  revocation  of  an  order 
once  made.  An  order  dismissing  a  petition  with  leave  to  renew  the  application 
upon  the  discovery  of  additional  facts,  is  not  final  and  conclusive  as  res  adjudi- 
eata.     {Samson  v.  Clarhe-,  6  B.  R.  403 ;  s.  c.  9  Blatch.  372.) 

Where  property  has  been  delivered  to  the  plaintiff  in  a  replevin  suit  brought 
in  a  State  court,  and  has  been  subsequently  taken  from  the  possession  of  the 
plaintiff  by  the  marshal,  there  is  no  conflict  or  interference  on  the  part  of  the 
marshal  with  the  officers  of  the  State  court.  {In  re  Geo.  J.  G.  Davidson,  2  B. 
R.  114;  s.  c.  2  Ben.  506.) 

Where  a  petition  assumes  the  form  of  a  regular  suit  or  proceeding,  and  testi- 
mony is  introduced  as  upon  an  ordinary  trial,  a  docket  fee  of  twenty  dollars 
may  be  taxed  in  favor  of  the  attorney  for  the  assignee  when  the  petition  is  dis- 
missed.    {In  re  Bank  of  Madison,  9  B.  E.  184;  s.  c.  5  Biss.  51.5.) 

Jurisdiction  of  State  Courts  over  Suits  by  Assignees. 

The  jurisdiction  of  the  district  court  |is  not  exclusive  over  the  entire  execu- 
tion of  the  law.     {Lucas  v.  Morris,  1  Paine,  396.) 

Congress  has  no  right  to  require  that  the  State  courts  shall  entertain  suits 
for  the  purpose  of  carrying  out  the  provisions  of  the  bankrupt  law.  The  States 
in  providing  their  own  judicial  tribunals  have  a  right  to  limit,  control  and  re- 
strict theirjudicial  functions  and  jurisdiction  according  to  their  own  mere  pleas- 
ure. {Mitihellv.  Manvf.  Co.  2  Story,  648;  Buckingham  v.  McLean,  3  McLean, 
185;  s.  c.  13  How.  151.) 

An  assignee  under  the  bankrupt  law  of  the  United  States  may  sue  in  his  own 
name  in  the  State  courts  to  enforce  the  rights  of  property-  vested  in  him  by  the 
assignment  in  bankruptcy,  and  the  courts  of  the  United  States  have  not  exclu- 
sive jurisdiction  of  such  actions.  {Stevens  v.  Mechanics^  Savings  Bank,  101  Mass. 
109;  Peiper  v.  Harmer,  5  S.  R.  252;  s.  c.  8  Phila.  100;  s.  c.  4L.  T.  B.  [O.K.] 
166;  Boone  v.  Hall,  7  Bush,  66;  State  v.  Trustees,  5  B.  E.  466;  in  re  Uentral 
Bank,  6  B.  B.  207;  Cogd.ell  v.  Emm,  10  B.  R.  327;  s.  c.  69  N.  C.  464;  Eomer 
V.  Eobinson,  3  Neb.  437 ;  Mitchell  v.  Manuf.  Co..  2  Story,  648 ;  Eastings  v. 
Fowler, 'i  Ind.  216;  Wardy.  Jenkins,  51  Muss.  683;  Russell  v.  Owe?>,  15B.E. 
822;  s.  c.  61  Mo.  185;  contra,  Frost  v.  Eotckkiss,  14  B.  R.  443;  s.  c.  1  Abb. 
N.  C.  27.) 

In  an  action  brought  by  an  assignee,  the  defendant  may  deny  the  jurisdic- 
tion of  the  district  court  over  the  bankrupt  in  the  proceedings  in  which  the  as- 
signee was  appointed.     {Stuart  v.  Aumueller,  8  B.  E.  541.) 

The  State  courts  have  jurisdiction  of  questions  arising  between  persons 
within  their  jurisdiction,  whether  they  arise  under  the  laws  of  any  other  State  or 
any  foreign  nation.  If  they  arise  under  the  law  of  the  United  States,  they  have 
the  same  jurisdiction,  unless  deprived  of  it  by  some  competent  authority.  The 
fact  that  the  Federal  courts  may  have  jurisdiction  of  the  same  question,  does 
not  deprive  the  State  courts  of  jurisdiction.  The  Federal  and  State  courts  may 
and  do  have  concurrent  jurisdiction  of  various  questions.  When,  however,  the 
I  right  of  action  is,created  by  an  act  of  Congress,  it  being  a  matter  within  the 
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power  conferred  upon  the  Federal  government,  Congress  may  prescribe,  in 
the  exercise  of  its  rightful  powers,  the  manner  and  the  tribunal  in  which 
alone  that  right  may  be  enforced.  Congress  may  confei-  exclusive  jurisdic- 
tion in  these  cases  upon  the  Federal  courts;  but  when  it  does  not  pre- 
scribe the  tribunal  in  which  alone  they  are  to  be  prosecuted,  the  B'ederal 
and  State  courts  have  concurrent  jurisdiction  over  thtm.  The  fact  that  Con- 
gress confers  jurisdiction  upon  the  Federal  court?,  is  no  evidence  that  Congress 
intended  to  clothe  them  with  exclusive  jurisdiction,  because  they  have  no  juris- 
diction except  such  as  is  conferred  upon  them  by  Congress.  {Oook  v.  Whipple, 
9  B.  R.  165 ;  s.  c.  55  N.  Y.  150 ;  Gilbert  v.  Priest,  8  B.  E.  159 ;  s.  c.  03  Barb.  B39 ; 
s.  c.  65  Barb.  444;  s.  c.  14  Abb.  Pr.  [N.  S.]  165 ;  Gilbert  v.  Crawford,  46  How.  Pr. 
222 ;  J<n-dan  v.  Downey,  12  B.  R.  427 ;  s.  c.  40  Md.  401 ;  Lewii  y.  Sloan,  68  N.  C. 
557 ;  Dambmann  v.  White,  12  B.  R.  438 ;  s.  c.  48  Oal.  439 ;  Kemmerer  v.  Tool,  12  B. 
R.  334;  s.  c.  78  Penn.  147;  Otis  v.  Hadley,  112  Muss.  100;  Bison  v.  Powell,  28 
Ark.  427;  Glaflin  v.  Houseman,  15  B.  R.  49;  s.  c.  93  U.  S.  130;  Goodrich  v. 
Wils<m,M  B.  R.  555;  s.  c.  119  Mass.  429;  MeKiernanY.  King,  2  Mont.  72; 
contra,  Bromley  v.  Goodrich,  15  B.  R.  289 ;  s.  c.  40  Wis.  131 ;  Voorhees  v.  Frislne, 
8  B,  R.  152 ;  s  c.  25  Mich.  476 ;  s.  c.  6  L.  T.  B.  85 ;  Brigham  v.  Glaflin,  7  B.  R. 
412;  s.  c.  31  Wis.  607;  Fenlon  v.  Lonergan,  29  Penn.  471.) 

If  the  State  courts  have  jurisdiction,  it  is  not  in  their  discretion  whether  or 
not  to  exercise  it.  It  is  their  duty  to  do  so  when  called  upon  in  the  mode  pre- 
scribed by  law.     {Gooh  v.  Whipple,  9  B.  R.  155 ;  s.  c.  55  N.  Y.  150.) 

If  Congress  had  intended  by  this  section  of  the  act  to  make  the  jurisdiction 
of  the  district  courts  exclusive  in  the  collection  of  assets,  and  to  deprive  all  other 
courts  of  jurisdiction  over  any  action  by  or  against  assignees  in  bankruptcy,  it 
would  have  been  as  easy  as  it  would  have  been  natural  to  employ  language  to 
express  this  purpose.  But  it  will  be  observed  that  the  word  exclusive,  as  descrip- 
tive of  the  jurisdiction,  is  not  only  not  used,  but  spems  to  have  been  carefully 
avoided.     (PaysonY.  Dietz,%  B.  R.  193;  s.  c.  2 Dillon,  504.) 

A  bankrupt  is  not  a  necessary  party  to  a  suit  brought  to  enjoin  a  judgment 
fraudulently  recovered  by  him.     {WeaMy  v.  Miller,  1  Tenn.  Ch.  523.) 

The  assignee  can  properly  institute  a  suit  in  a  State  court  only  under  the  di- 
rection of  the  district  court.  {Chemung  Canal  Bank  v.  Jvdson,  8  N.  Y. 
254) 

The  jurisdiction  of  the  circuit  and  district  courts  over  controversies  with  a 
debtor  of  the  bankrupt  or  a  person  who  disputes  the  right  to  real  or  personal 
property  with  him,  is  concurrent  with  and  does  not  divest  that  of  the  State 
courts.  {Eyster  v.  Gaff,  13  B.  R.  546;  s.  c.  91  U.  S.  521  ;  s.  c.  2  Col.  28; 
vide  in  r«  Geo.  W.  Anderson,  9  B.  R.  360.) 

A  person  whose  property  has  been  seized  under  a  warrant,  may  sue  the 
marshal  in  a  State  court.  {Marsh  v.  Armstrong,  11  B.  R.  125  ;  s.  c.  20 
Minn.  81 ;  in  re  Isaac  Marks,  2  B.  R.  575 ;  s.  c.  1  C.  L.  N.  245  ;  s.  c.  16  Pitts. 
L.  J.  12.) 

Whenever  State  courts  have  jurisdiction  over  controversies  between  the  as- 
signee and  third  parties,  the  circuit  courts  have  it  independent  of  the  bankrupt 
law  if  the  proper  citizenship  of  the  parties  exist.  {Burhank  v.  Bigelow,  14  B.  R. 
445;  s.  c.  92  U.  S.  179.) 

An  assignee  who  is  a  citizen  of  one  State  may  maintain  an  action  in  the 
circuit  court  of  another  State  against  a  party  who  is  a  citizen  of  that  State,  to 
enforce  a  right  which  may  be  enforced  at  common  law  or  in  equity.  The 
jurisdiction  is  conferred  by  the  judiciary  act,  and  is  not  taken  away  by  mere 
affirmative  legislation  conferring  like  jurisdiction  upon  another  court.  The 
mere  grant  of  jurisdiction  to  a  particular  court  has  never  been  held  to  oust  any 
other  court  of  the  powers  which  it  before  possessed.  {Payson  y.  Dietz^S  B.  R. 
193;  s.  c.  2  Dillon,  504;  Spaulding  v.  McOovern,  10  B.  R.  188;  Burbanky. 
Bigelow,  14  B.  R.  445;   s.  c.  92  U.  S.  179;  Post  v.  Rouse,  1  W,  N.  39.) 
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If  an  assignee  appears  in  a  State  court  in  an  action  brought  to  enforces 
lien  against  ihe  bankrupt's  estate,  execution  may  be  stayed  in  order  to  give  the 
parties  an  opportunity  to  apply  to  the  district  court.  (Boioe  y.  Page,  13  B.  R. 
366;  s.  c.  54  N.  H.  190.) 

Sec.  49Y3. — The  district  courts  shall  be  always  open  for  the 
transaction  of  business  in  the  exercise  of  tlieir  jurisdiction  as  courts 
of  bankruptcy;  and  their  powers  and  jurisdiction  as  such  courts 
shall  be  exercised  as  well  in  vacation  as  in  terua  time ;  and  a  judge 
sitting  at  chambers  shall  have  the  same  powers  and  jurisdiction, 
including  the  power  of  keeping  order  and  of  punishing  any  con- 
tempt of  his  authority,  as  when  sitting  in  court. 

Statute  Revised—March  2,  1867,  ch.  176,  §  1,  14  Stat.  517.  Prior  Statue— 
Aug.  19,  1841,  ch.  9,  §  6,  5  Stat.  445. 

A  proceeding  in  bankruptcy,  from  the  time  of  its  commencement  until  the 
final  settlement  of  the  estate,  is  but  one  suit.  {Snndusty  v.  First  Natl  Bank, 
12  B.  R.  176;  s.  c.  23  Wall.  289;  in  re  York  &  Hoover,  4  B.  R.  479;  s.  c.  1 
Abb.  C.  0.  503;  s.  c.  1  L.  T.  B.  290;  Alabama  B.  R.  Co.  v.  Jones,  5  B.  E. 
97.) 

The  district  court,  for  all  the  purposes  of  its  bankruptcy  jurisdiction,  is 
al'ways  open.  It  has  no  separate  terms.  The  statute  provides  that  "the 
eourts  shall  be  always  open  for  the  transaction  of  business,"  so  that  from  the 
beginning  of  a  proceediag  in  bankruptcy  to  its  termination  there  is  but  one 
term.  {Sandusl-y  v.  Nafl  BavTc,  12  B.  R.  176 ;  s.  c.  23  Wall.  289 ;  Ala.  &  Chat. 
R.  B.  Co.  V.  Jonei,  7  B.  R.  145.) 

Its  proceedings  in  any  pending  suit  are  at  all  times  open  for  re-examination 
upon  application  therefor  in  an  appropriate  form.  Any  order  made  in  the  prog- 
ress ot  the  cause  may  be  subsequently  set  aside  and  vacated  upon  proper 
showing  made,  provided  rights  have  not  become  vested  under  it  which  will  be 
disturbed  by  its  vacation.  Application  for  such  re-examination  may  be  made 
by  motion  or  petition,  according  to  the  circumstances  of  the  case.  Such  a  mo- 
tion or  petition  will  not  have  the  itfeit  of  a  new  suit,  but  of  a  proceeding  in  the 
old  one.     {Sandusky  v.  NaVl  Bank,  12  B.  R.  176;  s.  c.  23  Wall.  289) 

Every  court  has  power  to  alter  and  amend  its  records  so  as  to  conform  to 
the  truth,  during  the  term  to  which  the  record  relates.  During  the  pendency 
of  proceedings  in  a  particular  case,  the  court,  upon  the  representation  of  the 
clerk  that  he  had  omitted  to  file-mark  a  particular  paper,  or  had  filed  it  of  a 
wrong  date,  and  upon  being  satisfied  of  the  truth  of  the  representatien,  may 
order  him  to  file  the  paper  as  of  the  date  when  lodged  in  his  office.  {Ala.  & 
Chat.  B.  B.  Co.  v.  Jones,  7  B.  R.  145.) 

The  bankrupt  court  may  be  a  movable  court.  It  is  said  the  clerk's  office 
and  the  clerk  follow  the  court,  but  for  the  transaction  of  other  than  bankruptcy 
business,  the  clerk's  office  is  stationary  at  the  place  designated  by  law.  But  the 
holding  of  court  necessitates  the  filing  of  papers  and  the  issue  of  process.  The 
one  can  make  little  progress  without  the  other.  Hence  it  appears  that  Congress 
contemplated  the  necessity  of  filing  papers  otherwise  than  by  delivering  them' 
to  the  clerk  at  his  stationary  office,  although  it  provided  that  such  office  should 
be  their  final  place  of  custody.  A  petition  presented  to  the  judge  at  chambers, 
and  acted  upon  by  liim,  will  be  deemed  to  be  filed  on  the  day  of  its  presenta- 
tion, although  not  actually  deposited  in  the  clerk's  office  until  a  subsequent  day. 
{Frank  v.  Houston,  9  Kan?.  406.) 

District  courts,  in  the  exercise  of  their  exclusive  original  jurisdiction,  may 
act  in  administrative  matters,  or  matters  of  mere  discretion,  as  well  in  vacatioa 
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as  in  term  time,  and  a  judge  sitting  at  chambers  in  such  matters  has  the  same 
power  and  jurisdiction  as  when  sitting  in  court.  {Shearman  v.  Bingham,  5  B. 
R.  34;  s.  c.  7  B.  R.  490;  s.  c.  3  0.  L.  N.  258;  Qoodally.  Tuttle,  7  B.  R.  193; 
s.  c.  3  Biss.  219.) 

Actions  at  law  or  si^its  in  equity  can  not  be  heard  and  determined  by  the 
district  court  at  chambers,  or  in  vacation.  {Shearman  v.  Bingham,  5  B.  R.  84; 
s.  0.7  B.  R.  490;  s.  c.  3  C.  L.  N.  258.) 

Sec.  4974. — A  district  court  may  sit  for  the  transaction  of 
business  in  bankruptcy,  at  any  place  within  the  district,  of  which 
place  and  of  the  time  of  commencing  session  the  court  shall  have 
given  notice,  as  well  as  at  the  places  designated  by  law  for  hold- 
ing sessions  of  such  court. 

Statute  Revised— March  2,  1867,  ch.  176,  §  1,  14  Stat.  517. 

Sec.  4975. — The  district  courts  as  courts  of  bankruptcy  shall 
have  full  authority  to  compel  obedience  to  all  orders  and  decrees 
passed  by  them  in  bankruptcy,  by  process  of  contempt  and  other 
remedial  process,  to  the  same  extent  that  the  circuit  courts  now 
have  in  any  suit  pending  therein  in  equity. 

Statute  Revised— March  2, 1867,  ch.  176,  §  1, 14  Stat.  517.  Prior  Statute— 
Aug.  19,  1841,  ch.  9,  §  6,  5  Stat.  445. 

The  proceedings  to  punish  a  party  for  contempt  in  violating  an  injunction 
issued  in  a  case  of  involuntary  bankruptcy  must  be  Separate  and  distinct 
from  those  against  the  bankrupt.  {Creditors  v.  Oozzens  &  Hall,  3  B.  R.  281 ;  s. 
c.  2  W.  J.  349;  s.  c.  16  Pitts.  L.  J.  236.) 

Where  a  firm  is  enjoined,  one  party  will  not  be  liable  to  punishment  for  a 
violation  of  the  injunction  by  his  copartner.  {In  re  South  Side  R.  R.  Co.  10 
B.  R.  274;  s.  c.  7  Ben.  391.) 

When  the  action  does  not  tend  to  enforce  any  demand  against  the  bank- 
rupt, nor  deprive  the  assignee  of  any  property  or  right,  there  is  no  contempt. 
{In  re  Hirsch,  2  B.  R.  3 ;  s.  c.  2  Ben.  493 ;  s.  c.  1  L.  T.  B.  92.) 

It  is  not  a  sufficient  justification  for  the  violation  of  an  injunction  that  the 
party  was  acting  under  a  fi.  fa.  issued  upon  a  judgment  rendered  in  a  State 
court.  {In  re  R.  Atkinson,  7  B.  R.  143;  s.  c.  5  L.  T.  B.  320;  s.  c.  4  C.  L.  N. 
359;  s.  c.  19  Pitts.  L.  J.  188.) 

Sec.  4976. — In  case  of  a  vacancy  in  the  office  of  district  judge 
in  any  district,  or  in  case  any  district  judge  shall,  from  sickness, 
absence,  orother  disability,  be  unable  to  act,  the  circuit  judge  of 
the  circuit  in  which  such  district  is  included  may  make,  during 
such  disability  or  vacancy,  all  necessary  rules  and  orders  prepara- 
tory to  tlie  final  hearing  of  all  causes  in  bankruptcy,  and  cause  the 
same  to  be  entered  or  issued,  as  the  case  may  require,  by  the  clerk 
of  the  district  court. 

Statute  Revised— JunS  30,  1870,  ch.  177,  §  2,  16  Stat.  174. 

Sec.  4977. — The  same  jurisdiction,  power,  and  authority  which 
are  hereby  conferred  upon  the  district  courts  in  cases  in  bank- 
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ruptcy  ai'e  also  conferred  upon  tlie  supreme  court  of  the  District 
of  Columbia,  when  the  bankrupt  resides  in  that  District. 

Statute  Revised— March  2.  1807,  ch.  176,  §  49,  liStat.  541.  Prior  Statute— 
Aug.  19,  1841,  ch.  9,  §  16,  5  Stat.  448. 

Sec.  4978.— Tlie  same  jurisdiction,  power,  and  authority  which, 
are  liereby  conferred  upon  tlie.  district  courts  in  cases  in  bank- 
ruptcy are  also  conferred  upon  the*  district  courts  of  the  several 
Territories,t  subject  to  the  general  superintendence  and  jurisdic- 
tion eonfeiTed  upon  circuit  courts  by  section  four  thousand  nine 
hundred  and  eighty-six  [two],  when  the  bankrupt  resides  in 
either  of  the  Territories.  Tiiis  jurisdiction  may  be  exercised,  upon 
petitions  reojularly  filed  in  such  courts,  by  either  of  the  justices 
thereof  while  holding  the  district  court  in  the  district  in  which 
the  petitioner  or  the  alleged  bankrupt  resides. 

Statutes  Revised— March  2,  1867,  ch.  176,  §  49,  14  Stat.  541 ;  Jane  30, 1870, 
ch.  177,  §  1,  16  Stat.  173.  Prior  Statute— Aug.  19,  1841,  ch.  9,  §  16,  5  Stat. 
448. 

Sec.  4978  a  (Act  of  April  14,  1876,  §  1,  19  Stat.  3S).—Be  ii 
enacted  hy  the  Senate  and  House  of  Itepresentatives  of  the  United 
States  of  Ame7'ioa  in  Congress  assembled,  That  in  all  cases  in 
bankruptcy  commenced  in  the  supreme  courts  of  any  of  the 
Territoiies  of  the  United  States  prior  to  the  twenty -second  day 
of  June,  Anno  Domini  eighteen  hundred  and  seventy-four,  and 
now  undetermined  tlierein,  the  clerks  of  the  said  several  courts 
shall  immediately  transmit  to  the  clerks  of  the  district  courts  of 
the  several  districts  of  said  Territories,  all  the  papers  in,  and  a 
certified  transcript  of,  all  the  proceedings  had  in  each  of  said 
cases ;  and  the  said  clerks  of  the  district  courts  shall  immedi- 
ately file  the  said  papers  and  transcripts  as  papers  and  transcripts 
in  the  said  district  courts. 

Sec.  4978  b  (Act  of  April  14,  1S76,  §  2,  19  Stat.  33).— That 
the  clerks  of  the  said  several  supreme  courts  shall  transmit  the 
papers  and  transcripts  provided  for  in  section  one  of  this  act,  in 
each  case,  to  the  clerk  of  the  district  court  of  the  district  wherein  the 
bankrupt  or  bankrupts,  or  some  one  of  them,  resided  at  the  time 
of  the  filing  of  the  petition  in  bankruptcy  in  said  case;  and  as 
soon  as  the  said  papers  and  transcript  in  any  case  shall  have 
been  transmitted  and  filed,  as  herein  provided,  the  district  conrt 
in  which  the  same  shall  have  been  so  filed  shall  have  jurisdic- 
tion of  the  said  case,  to  hear  and  determine  all  questions  aris- 
ing therein,  and  to  finally  adjudicate  and  determine  the  same  in 
all  respects  as  contemplated  in  other  bankruptcy  cases  by  the  act 
entitled  "  An  act  to  establish  a  uniform  system  of  bankruptcy 

*So  amended  by  act  of  22  June,  1874,  ch.  390,  §  16,  18  Stat.  182. 
tSo  amended  by  act  of  22  June,  1874,  ch.  390,  §  16,  18  Stat.  182. 
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throngliout    the    United    States,"  and  approved    March  second, 
eighteen  hundred  and  sixtj-seven,  and  amendments  thereto. 

Sec.  4979. — The  several  circuit  courts  shall  have,  within  each 
district,  concurrent  jurisdiction  witli  the  district  court  of*  any 
•district,  vrhether  the  powers  and  jurisdiction  of  a  circuit  court 
have  been  conferred  on  such  district  court  or  not,  of  all  suits  at  law 
or  in  equity  brought  by  an  assignee  in  bankruptcy  against  any 
person  claiming  an  adverse  interest,  f  or  owing  any  debt  to  such 
1)ankrupt,  or  by  any  sueli  person  against  an  assignee,  touching 
any  property  or  rights  of  the  bankrupt,  transferable  to  or  vested 
in  such  assignee. 

Statutes  Revised— March  2,  1867,  ch.  1T6,  §  3,  14  Stat.  516;  June  8,  1872, 
■ch.  340,  17  Stat.  334.     Prior  Statute— Aug.  19,  1841,  ch.  9,  §  8,  5  Stat.  446. 


Construction. 

No  jurisdiction  of  cases  at  law  or  in  equity  relating  to  the  estate,  rights  or 
liabilities  of  the  bankrupt  is  expressly  giveu  to  the  district  court  elsewhere  than 
by  this  clause,  though  the  jurisdiction  may  be  well  enough  held  to  be  included 
in  the  general  grant  of  section  41)72.  {In  re  John  Alexander,  3  B.  R.  29  ;  s.  c. 
Chase,  295;  s.  c.  2  L.  T.  B.  81;  in  re  William  Christy,  3  How.  292.) 

Independent  of  the  bankrupt  act  the  district  courts  possess  no  equity  juris- 
diction whatever.  Whatever  jurisdiction  they  possess  in  that  behalf  is  wholly 
■derived  from  the  bankrupt  act  noiv  in  force.  {Morgan  v.  TJiornhill,  5  B.  R.  1 ; 
s.  c.  11  Wall.  65;  in  re  William  Christy,  3  How.  292.) 

The  jurisdiction  of  the  district  court  over  suits  at  law  or  in  equity  is  con- 
ferred by  the  general  grant  of  power  to  collect  all  the  assets  of  the  bankrupt. 
{Goodall  V.  Tuttle,  7  B.  R.  193;  s.  c.  3  Biss.  219;  Shearman  v.  Bingham,  5  B. 
R.  34;  s.  0.  7  B.  R.  490;  s.  c.  3  C.  L.  N.  258.) 

Congress  in  framing  the  bankrupt  law  intended  to  provide  Federal  instru- 
mentalities for  its  complete  execution,  and  such  as  are  sufficient  to  carry  it  into 
full  effect.  Jurisdiction  over  an  action  brought  by  an  assignee  to  collect  a  debt 
due  to  the  estate  Is  not  limited  to  the  district  court  where  the  proceedings  in 
bankruptcy  are  pending,  but  is  conferred  upon  all  the  district  courts.  {Shear- 
man v.BkigJiam,  5  B.  R.  34;  s.  c.  7  B.  R.  490;  s.  c.  7  0.  L.  N.  258;  Goodall 
V.  Tuttle,  7  B.  R.  193;  s.  c.  3  Biss.  319;  Lathrop  v.  Drake,  13  B.  R.  472;  s.  c. 
91  U.  S.  516;  contra,in  re  H.  RichNrdson,  2  B.  R.  202;s.  c.  2  Ben.  517; 
•s.  c.  2  L.  T.  B.  20;  Ma/rlcaon  v.  Heaney,  4  B.  R.  510;  s.  c.  1  Dillon,  497;  Johhins 
V,  Montague,  6  B.  R.  509;  Lamb  v.  Dj,mron,  7  B.  R.  509;  s.  c.  5  0.  L.  N.  290.) 

Controversies,  in  order  that  they  may  be  cognizable  under  this  clause, 
upon  the  ground  of  an  adverse  interest,  either  in  the  circuit  or  district 
court,  must  have  respect  to  some  property  or  rights  of  the  bankrupt,  transfera- 
ble to  or  vested  in  the  assignee ;  and  the  suit,  whether  it  be  a  suit  at  law  or  in 
equity,  must  be  in  the  name  of  one  of  the  two  parties  described  in  this  clause, 
and  against  the  other.     All  three  of  these  conditions  must  concur  to  give  the 

jurisdiction.  The  jurisdiction  confuTred  by  this  clause  is  other  and  different  from 
the  special  jurisdiction  and  superintendence  described  in  section  4986.  {Morgan 
7.  Thornhill,  5  B.  R.  1;  s.  c.  11  Wall.  65;  Knight  v.  Cheney,  5  B.  R.  305;  s. 

■c.  2  L.  T.  B.  205;   Woods  v.  Forsyth,  2  W.  J.   348;  s.  c.  16  Pitts.  L.  J.  234; 

*So  amended  by  act  of  22  June,  1874,  ch.  390,  §  3,  18  Stat.  178. 
tSo  amended  by  act  of  22  June,  1874,  ch.  390,  §  3,  18  Stat.  178. 
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Bachman  v.  Pochard,  7  B.  R.  353;  s.  c.  2  Saw.  264;  in  re  John  Alexander,  3;  , 
B.  R.  29;  s.  c.  Chase,  295;  s.  c.  2  L.  T.  B.  81.) 

The  term  interest,  as  used  in  this  section,  signifies  an  estate,  share  or  part,. 
and  a  suit  to  be  maintained  in  the  circuit  court  by  or  against  an  assignee  must 
be  concerning  some  property  or  right  of  property  derived  from  the  bankrupt, 
and  in  which  it  must  appear  that  one  party  or  the  other  claims  an  interest  ad- 
versely to — that  is,  against — the  other.  {Bachman  v.  Packard,  T  B.  R.  853 ;  s. 
c.  2  Saw.  264.) 

A  claim  of  a  lien  and  to  possession  by  way  of  pledge  under  the  lien  is  adverse 
to  the  assignee.  The  claim  to  the  right  of  possession  may  be  just  a^  absolute 
and  just  as  essential  to  the  interest  of  the  claimant  as  the  right  of  property  in  the^ 
thing  itself,  and  is  in  fact  a  species  of  property  in  the  thing  just  as  much  the 
subj''Ct  of  litigation  as  the  thing  itself.  {Marshall  v.  Knox,  8  B.  B.  97;  s.  c> 
16  Wall.  551.) 

Where  a  party  claims  a  right  to  part  of  the  proceeds  of  a  judgment,  and 
the  assignee  denies  this  claim,  this  is  a  controver.sy  over  which  the  circuit 
court  has  jurisdiction  under  the  bankrupt  law.  {BurbanlcY.  Bigelow,  14  B.  E. 
445;  s.  c.  92  U.  S.  179.) 

The  jurisdiction  over  controversies  between  an  assignee  and  adverse  claim- 
ants maybe  exercised  by  any  circuit  court  having  jurisdiction  of  the  parties, 
and  is  not  confined  to  the  circuit  court  of  the  district  in  which  the  decree  of 
bankruptcy  was  made.  {Burhanh  v.  Bigelow,  14  B.  R.  445;  s.  c.  92  U.  S.  179; 
Lathrop  v.  Drake,  13  B.  R.  472 ;  s.  c.  91  U.  S.  516.) 

The  United  States  may  file  a  bill  in  the  circuit  court  to  obtain  payment  out 
of  a  trust  fund  held  by  a  trustee  appointed  in  proceedings  in  bankruptcy.. 
{Lewis  V.  U.  S.  13  B.  R.  33 ;  s.  c.  14  B.  R.  64 ;  s.  c.  92  U.  S.  618.) 

The  circuit  court  has  no  jurisdiction  of  a  bill  in  equity  filed  by  a  creditor 
before  the  appointment  of  an  assignee,  to  restrain  a  mortgagee  from  disposing  of 
the  goods  of  the  bankrupt  covered  by  the  mortgage.  {Johnson  v.  Price,  13  B. 
R.  623 ;  contra,  Irving  v.  Hughes,  2  B.  B.  62 ;  s.  c.  7  A.  L.  Reg.  209 ;  s.  c.  6 
Phila.  451.) 

The  circuit  court  may  entertain  a  bill  brought  to  obtain  an  injunction  against 
parties  who  are  interfering  with  the  bankrupt's  estate  under  a  claim  adverse  to 
that  of  the  assignee.     {Foster  v.  Ames,  2  B.  R.  455;  s.  c.  Lowell,  318.) 

The  circuit  court  has  jurisdiction  of  an  action  to  collect  a  debt  due  to  the 
bankrupt.  {Mitchell  v.  Manuf.  Co.  2  Story,  648 ;  Pritchard  v.  Chandler,  2 
Curt.  488;  McLean  v.  Lafayette  Bank,  3  McLean,  185;  Allen  v.  Binswanger, 
2  Cent.  L.  J.  724;  contra,  Bachman  v.  Packard,  7  B.  R.  353;  s.  c.  2  Saw.  264. )■ 

In  all  cases  where  an  assignee  may  pursue  the  remedies  provided  by  this 
section,  a  fair  interpretation  requires  that  he  shall  do  so.  He  can  not  adopt  an- 
other remedy,  as,  for  instance,  summary  proceedings.  {Smith  v.  Mason,  6  B. 
B.  1;  s.  c.  14  Wall.  419;  s.  c.  5  L.  T.  B.  7;  Knight  v.  Cheney,  5  B.  R.  305  J 
s.  c.  2  L.  T.  B.  205;  in  re  Kerosene  Oil  Co.  3  B.  R.  125;  s.  c.  6  Blatch.  521 ; 
in  re  Bonesteel,  3  B.  R.  517;  s.  c.  7  Blatch.  175;  in  re  Ballou,  3  B.  R.  717; 
s.  c.  4  Ben.  135 ;  in  re  Masterson,  4  B.  R.  553 ;  contra,  in  re  Norris,  4  B.  E. 
35;  s.  c.  1  Abb.  C.  C.  514;  s.  c.  1  L.  T.  B.  227.) 

A  State  can  not  bring  a  suit  in  the  circuit  court.  {State  v.  Trustees,  5  B. 
R.  466.) 

Subpoena. 

The  conferring  of  the  jurisdiction  on  the  two  courts  concurrently  by  this 
section,  in  the  same  terms,  indicates  plainly  that  one  of  them  can  not  exercise 
such  jurisdiction  to  an  extent  or  in  a  manner  different  from  the  other.  The  ju- 
risdiction conferred  on  both  courts  is  a  regular  jurisdiction  between  party  and. 
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party,  of  the  same  character  as  that  conferred  on  the  circuit  courts  by  section 
629,  and  is  to  be  pursued  as  to  forms  and  modes  of  process  under  the  same 
rules  which  obtain  as  to  suits  brought  in  the  circuit  court  in  pursuance  of  that 
section.  There  is  nothing  in  the  banlirupt  act  indicating  an  intention  on  the 
part  of  Congress  that  process  in  the  suils  specified  in  this  section  shall  be  served 
or  made  effective  in  any  different  manner  from  that  required  in  suits  brought  in 
a  circuit  court  under  the  jurisdiction  in  "suits  of  a  civil  nature  at  common  law 
or  in  equity,"  conferred  on  such  court  by  section  629.  There  is  nothing  in  the 
acts  of  Congress,  or  in  the  rules  in  bankruptcy,  or  in  the  rules  in  equity  pre- 
scribed by  the  supreme  court  which  authorizes  a  marshal  to  serve  a  subpoena 
to  appear  and  answer  in  an  equity  suit  at  a  place  outside  of  the  territorial 
limits  of  the  district  for  which  he  is  appointed.  (Joihins  v.  Montagve,  6  B.  E. 
117;  s.  c.  5  Ben.  422;  Paine  v.  Caldwell,  6  B.  R.  558;  s.  c.  29  Leg.  Int.  284; 
Leiois  V.  Oihson,  32  Leg.  Int.  22.) 

Rule  thirteen  in  equity  does  not  permit  the  service  to  be  made  by  leaving  the 
subpoena  at  the  last  place  of  abode  or  at  the  last  usual  place  of  abode,  but  the 
subpoena  is  to  be  left  at  the  existing  present  dwelling-house  or  the  existing  pres- 
ent usual  customary  place  of  abode.  Although  the  party  may  have  fled  from 
the  jurisdiction  of  the  court  to  avoid  the  consequences  of  frauds  committed  by 
him  on  the  creditors,  yet  the  district  court  does  not  acquire  jurisdiction  over 
him  by  means  of  a  subpoena  left  at  Ji  place  which  is  not  his  actual  abode,  though 
it  may  be  his  last  place  of  abode.  {Hyslop  v.  Hofpock,  C  B.  R.  552 ;  s.  c.  5  Ben. 
447.) 

The  whole  subject  of  the  service  of  a  subpoena  in  a  suit  in  equity  is  regu- 
lated by  act  of  Congress  and  by  the  rules  in  equity  established  by  the  Supreme 
court.  If  a  party  is  not  an  inhabitant  nf  the  district,  and  is  not  found  within 
the  district,  the  district  court  can  not  obtain  jurisdiction  over  his  person  by  any 
service  of  process  made  otherwise  than  in  accordance  with  rule  thirteen  in 
equity.  No  order  can  be  passed  for  the  service  of  process  by  publication,  or  by 
a  substituted  service  on  a  receiver  of  rents.  {Mydop  v.  Eoppoch,  6  B.  R.  557; 
s.  c.  5  Ben.  533.) 

The  recovery  of  an  inequitable  judgment  in  the  State  court  by  a  citizen 
of  another  State  does  not  confer  jurisdiction  over  him  upon  the  Federal  courts 
of  the  district  where  the  judgment  is  recovered,  with  authority  to  sustain  a  bill 
in  equity  against  him  by  service  of  a  subpoena  upon  the  attorney  who  acted  for 
hiin  in  obtaining  the  judgment.  (Paine  v.  Caldwell,  6  B.  R.  558;  s.  c.  29  Leg. 
Int.  284.) 

Where  a  new  term  of  the  district  court  in  equity  is  held  on  the  first  Tuesday 
of  each  month,  a  subpoena  may  be  made  returnable  on  the  first  Tuesday  instead 
of  the  first  Monday  of  the  month.  {Hyslop  v.  Eoppoch,  6  B.  R.  552;  s.  c.  5 
Ben.  447.) 

Where  the  defendants  in  a  bill  for  an  injunction  reside  in  different  districts 
in  the  same  State  they  may  be  served  with  process  (§740)  in  their  respective 
districts.     {Babbitt  y.  Burgess,  7B.  R.  561;  s.  c.  2  Dillon,  109.) 

Actions  at  Law. 

Parties  seeking  redress  in  the  district  court  in  matters  relating  to  bankruptcy, 
have  used  the  following  remedies,  to  wit : 

.  Replevin :  brought  by  an  assignee  against  a  sheriff  to  recover  property  held 
under  executions  issued  upon  judgments  obtained  contrary  to  the  bankrupt  act. 
{Haughey  y.  Aliin,  2  B.  R.  399 ;  s.  c,  2  Bond,  244;  s,  c.  2  L.  T.  B,  47.) 

Trover  :  brought  by  an  assignee  to  recover  the  value  of  propprty  transferred 
by  the  bankrupt  to  a  creditor  contrary  to  the  bankrupt  act.  {Foster  v.  Hackley 
&  Sons,  2  B.  R.  406;  s.  c.  2  L.  T.  B.  8;   s.  c.  1  0.  L.  N.  137;    Wadsworth  v. 
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Tyler  2  B.  R.  316 ;  s.  c.  2  l!  T.  B.  28;  Bahhitt  v.  Walbrun  &  Co.  4  B.  R.  131 ; 
s.  r  6  B.  R.  359;  s.  c.  1  Dillon,  19;  Mitchell  v.  McKihUn,  8  B!  R.  548;  s.  c.  29 
Leg.  Int.  412;  Broolee  v.  MeCrachm,  10  B.  R.  461 ;  s.  c.  7  C.  L.  N.  10;  s.  c.  8 
Pac.  L.  R.  102;  contra,  Oayles  v.  American,  14  B.  R.  141;  s.  c.  5  Biss.  86.) 

The  assignee  may  bring  trover  to  recover  the  value  of  property  of  the  bank- 
rupt converted  by  another  to  his  use.  {Garr  v.  Gale,  3  W.  &M.  38;  s.  c.  2 
Ware,  330.) 

A  demand  and  refusal  of  the  value  of  the  property  is  not  sufficient.  (ScJtuman 
V.  FlecTcenstein,  9  C.  L.  N.  1V4.) 

Before  the  assignee  can  recover  the  value,  he  must  show  a  demand  and 
refusal  to  deliver  the  property.  {Schuman  v.  Flechenstein,  15  B.  R.  234;  s.  c. 
y  0.  L.  N.  174.) 

A  complaint  in  an  action  to  recover  the  value  of  property  transferred  as  a 
preference,  must  allege  a  demand  and  refusal  to  deliver  the  same.  (Schuman  v. 
Fledcenstein,  15  B.  R.  224;   s.  c.  9  C.  L.  N.  174.) 

■  If  the  bankrupt  co-operates  in  trying  to  secure  the  adverse  claims  of  third 
persons  by  removing  the  property  from  the  reach  of  his  creditors,  he  may  be 
made  a  party  defendant  with  them  in  an  action  for  the  tort.  {Garr  v.  Gale,  3 
W.  &  M.  38;  s.  c.  2  Ware,  380.) 

An  agent  who  attempts  to  aid  his  principal  in  enforcing  a  tortious  claim 
against  the  bankrupt's  goods,  claims  an  adverse  interest.  {Garry.  Gale,  3  W. 
&  M.  38;  s.  c.  2  Ware,  330.) 

If  the  bankrupt  aids  another  in  converting  his  goods  to  the  latter's  use  he  is 
liable,  not  in  his  capacity  as  a  bankrupt,  but  as  a  person,  and  may  be  sued  by 
the  assignee  like  any  other  person  for  a  tort  in  his  private  and  individual 
capacity.     (Oa/rr  v.  Gale,  3  W.  &  M.  38;  s.  c.  2  Ware,  330.) 

If  the  title  to  the  property  was  in  the  bankrupt,  and  the  pretense  of  title  in  a 
third  person  was  fraudulent,  then  the  removal  of  the  property  to  another  place 
by  the  bankrupt  and  such  third  party,  as  if  it  belonged  to  the  latter,  is  a  con- 
version.    (Garr  v.  Gale,  3  AV.  &  M.  38;  s.  c.  2  Ware,  330.) 

If  the  assignee,  in  an  action  of  trover,  chooses  to  set  out  the  manner  in  which 
he  acquired  title,  his  declaration  must  show  that  the  proceedings  are  such  as 
make  the  transfer  to  him  legal  and  valid.  An  omission  to  allege  an  aljudication 
of  bankruptcy  renders  the  declaration  defective.  ( Wright  v.  Johnson,  4  B.  K. 
«27;  s.  c.  SBlatch.  150.) 

If  a  person  sell  property,  to  a  part  of  which  he  is  entitled,  and  makes  no  dis- 
tinct appropriation  of  either  part,  the  assignee  may  elect  for  which  he  will  sue. 
An  action  of  trover  is  such  an  election  when  the  conversion  occurs  before  the  suit 
and  after  the  time  to  which  his  title  relates.  (Mitchell  v.  McKihbin,  8  B.  B.  548; 
s.  c.  29  Leg.  Int.  412.) 

Trover  is  not  the  proper  form  of  action  to  recover  money  that  may  be  due 
under  a  contract  made  by  the  bankrupt  with  a  third  party.  (Foster  v.  HacUey 
&  Sons,  2  B.  R.  406;  s.  c.  2  L.  T.  B.  8;  s.  c.  1  C.  L.  N.  137;  IVadsworth  v. 
Tyler,  2  B.  R.  316;  s.  c.  2  L.  T.  B.  28.) 

If  a  party  in  possession  of  property,  claiming  an  exclusive  right  in  himself 
to  the  whole  of  it,  sells  it  with  an  existing  intent  to  appropriate  the  whole  avails 
to  his  own  exclusive  use,  the  sale  is  a  wrongful  conversion  of  the  part  to  which, 
he  is  not  entitled.     (Mitchell  v.  McKibbin,  8  B.  R.  548;  s.  c.  29  Leg.  Int.  412.) 

The  assignee  can  not  recover  in  an  action  of  trover  any  more  than  the  value 
of  the  corporeal  movable  effects.  He  can  not  recover  the  profits  received  from 
a  business,  or  the  value  of  the  good  will.  (Mitchell  v.  McKibbin,  8  B.  B.  548 ; 
s.  c.  29  Leg.  Int.  412.) 
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Where  one  count  of  the  answer  is  a  general  denial,  a  special  affirin^itive  de- 
fense set  up  in  the  answer  can  not  be  relied  on  as  ft  separate  ground  of  recovery 
when  no  such  ground  is  alleged  in  the  petition.  {Cragin  v.  Oarmichael,  11  B. 
R.  511;  s.  c.  2  Dillon,  519) 

The  assignee  can  only  recover  upon  the  allegations  contained  in  liis  petition. 
If  he  assiiils  a  transfer  as  void  under  the  bankrupt  law,  he  can  not  recover  upon 
the  ground  that  the  triinsfer  is  void  under  the  State  law.    {Cragin  v.  Curmichael, 

II  B.  R.  511;  s.  ('.  2  Dillon,  519.) 

Assumpsit :  brought  by  an  assignee  to  recover  the  money  received  by  a 
preferred  creditor  upon  a  judgment  given  contrary  to  the  bankrupt  act.  (Street 
v.  Damon,  4  B.  R.  207.) 

'  The  absence  of  the  counsel  originally  retained  iS  no  ground  for  a  now  trial 
where  no  postponement  was  asked  on  that  ground.  (Van  Dyke  v.  Tinker, .11 
B.  R.  308.) 

The  nonjoinder  of  the  copartners  where  the  preference  was  given  to  the 
firm,  can  not  be  raised  at  the  tiial  on  the  merits.  {Van  Dijhe  v.  Tiuloer,  11 
B.  R.  308.) 

A  new  trial  will  not  be  granted  to  let  in  testimony  which  is  merely  cumula- 
tive.    {Van  Dyhey.  Tinker;  n 'a. 'R..ZOQ.)       ' 

To  a  writ  of  scire  faciaa  to  have  execution  of  a  judgment  rendered  against 
the  a.-isignee,  the  defendant  may  plead  that  he  has  no  effects.  The  judgment 
for  costs  in  the  original  suit  might  have  been  entered  against  the  assignee 
personally,  and  not  against  the  effects  of  the  bankrupt  in  his  hands.  (Amblard 
y.  Heard,  9  Mass.  489.) 

§uU8  in  Equity. 

The  district  court  has  full  and  adequate  jurisdiction  over  all  matters  relating 
to  the  settlement  of  the  bankrupt  estate,  either  at  law  or  in  equity,  by  way  of 
petition  or  bill.  Whenever  a  case  is  presented  which  shows  that  the  relief 
sought  is  absolutely  necessary  to  prot  xt  the  intere.sts  of  the  generfil  creditors, 
such  relief  will  be  granted.  '{Tn  re  Bowie,  1  B.  R.  628;  s.  c.  1  L  T.  B.  97;  s.  c. 
15  Pitts.  L.  J.  448;  Jones  v.  Leach,  1  B.  R.  595;  Penningt^m  v.  Sale  cfe  Phelan, 

1  B.  R.  572;  Ma/rch  v.  Beaton,  2  B.  R.  180;  s.  c.  Lowell,  278;  Foster  v.  Ames, 

2  B.  B.  455;  s.  c.  Lowell,  313;    Wdson  v.  Brinkman,  2  B.  R.  468;  s.  c.  1  0.  L. 
N.  193;  Danis,  Assig.  of  Bittelet  al.  2  B.  R.  892.) 

A  bill  in  equity  has  been  used  for  the  following  purposes,  to  wit : 

To  enjoin  proceedings  upon  executions  issued  upon  judgments  rendered  in  a 
State  court.  {In  re  Bowie,  1  B.  R.  628;  s.  c.  1  L.  T.  B.  97;  s.  c.  15  Pitts.  L.  J. 
448;  Pennington  v.  Zowensfein  et  nl  1  B.  B.  570;  Pennington  v.  Sale  £  Phelan, 
1  B.  R.  572;  Jones  v.  Learh,  1  B.  R.  595.) 

To  set  aside  a  sale  of  the  bankrupt's  property  on  the  ground  of  fraud. 
{March  v.  Heaton,  2  B.  R.  180;  s.  c.  Lowell,  278.) 

To  review  and  set  aside  a  sale,  mide  after  the  commencement  of  proceedings 
in  bankruptcy,  by  virtue  of  a  deed  of  trust  executed  to  secure  a  creditor. 
{Davis,  Assig.  of  Bittel  et  al.  2  B.  R.  392;  Lee  v.  Franklin  Av.  8.  Inst.  3  B.  R. 
218;  s.  c.  1  b.  L.  N.  370;  Phelps  v.  Sdlick,  8  B.  R.  390.) 

To  recover  property  conveyed  by  the  bankrupt  in  fraud  of  creditors. 
{Rradnhaw  v.  KUin,  IB.  R.  542;  s.  c.  2  Biss.  20;  s.  c.  1  L.  T.  B.  72;  Pratt  v. 
Curtis,  6.B.  R.  1.S9.) 

To  recover  money  obtained  upon  a  judgment  given  contrary  to  the  bankrupt 
act.     ( Wilson  v.  Brinkman,  2  B.  R.  468 ;  s.  c.  1  0.  L.  N.  193 ) 
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To  enforce  a  right  of  redemption  in  mortgage4  property.  (Foster  v.  Ames,  2 
B.  R.  455 ;  s.  c.  Lowell,  313.), 

To  recover  money  paid  secretly  by  the  debtor  to  a  creditor,  to  induc'e  him 
to  sign  a  compromise  agreement  in  fraud  of  the  rights  of  other  creditors. 
(Bean  v.  Broohnire,  T  B.  K.  568;  s.  c.  1  Dillon,  151 ;  s.  c.  2  Dillon,  108;  s.  c.  6 
L.  T.  B.  114.) 

To  set  aside  a  mortgage  on  the  property  of  the  bankrupt  made  by  him  with 
intent  to  prefer  a  creditor.  (Seammon  v.  Cole,  8  B.  R._393 ;  s.  c.  2  L.  T.  B.  103; 
McLean  v.  Lafayette  Banlc,  3  McLean,  415.) 

To  remove  a  cloud  on  the  title  of  the  assignee  arising  from  ofBcial  acts 
done  by  an  ofiBcer,  under  color  of  law  and  in  the  execution  of  legal  process.. 
(Beers  v.  Place  &  Co.  4  B.  R.  459;  s.  c.  38  Conn.  579;  s.  c.  1  L.  T.  B.  163.), 

To  ascertain  what  liens  exist,  and  pass  upon  their  validity,  although  an 
order  has  been  previously  passed  by  the  bankrupt  court  for  the  sale  of  the 
property.     (Shaffer  v.  Fritchery,  4  B.  R.  548.) 

To  recover  the  amount  demanded  by  a  corporation  as  interest  upon  a  loan 
above  what  its  charter  allowed  it  to  receive,  when  the  collaterals  have  been  sold 
by  it  and  applied  to  the  debt.  (Tiffany  v.  Boatman's  Savings  Inst.  4  B.  R.  601; 
s.  c.  9  B.  R.  245;  s.  c.  1  Dillon,  14;  s.  c.  18  Wall.  376.) 

To  recover  the  value  of  property  transferred  by  one  partner  in  fraud  of  the 
partnership.     (Taylor  v.  Hasch,  5  B.  R.  399.) 

To  discharge  incumbrances  and  ascertain  their  amount  and  priority. 
(McLean  v.  Lafayette  Bank,  3  McLean,  415.) 

For  an  account  brought  by  an  assignee  against  the  bankrupt's  principal. 

(Mitchell  V.  Manuf.  Co.  2  Story,  648.) 

To  set  aside  an  assignment  and  reach  dividends  paid  to  a  creditor  there- 
under.    (Chemung  Canal  Bank  v.  Judson,  8  N.  Y.  254.) 

To  set  aside  a  pretended  lien  upon  the  bankrupt's  estate.  (Stickney  v.  Wilt, 
11  B.  R.  97;  s.  c.  23  "Wall.  150.) 

To  recover  money  paid  by  the  bankrupt  to  the  defendant  as  a  preference. 
(Flanders  v.  Abbey,  6  Biss.  16;  Earmanson  v.  Bain,  15  B.  R.  173.) 

A  bill  in  equity  is  the  most  convenient  and  effectual  remedy  to  remove  the 
lien  of  an  execution  or  judgment.  It  enables  the  court  to  settle  the  rights  of 
all  the  parties  in  one  suit,  and  not  leave  the  sheriff  to  a  further  litigation  with 
the  judgment  creditor.  The  sheriff  ought  not  to  be  proceeded  against  or  called 
upon  to  settle  the  question  in  conflict  on  his  own  responsibility,  nor  without 
such  a  proceeding  as  will,  by  concluding  the  execution  creditor,  protect  him  in 
delivering  the  property  levied  upon  to  the  assignee.  ( Warren  v.  Tenth  Natl 
Bank,  7  B.  R.  481  ;  s.  c.  10  Blatch.  493.) 

"Where  an  assignee  has  a  claim  in  part  as  a  beneficiary  to  the  proceeds  of 
property  placed  in  the  hands  of  an  agent,  and  in  part  as  a  creditor,  but  can  not 
ascertain  the  exact  limits  of  each  claim  without  a  discovery,  he  may  file  a  bill 
asserting  both  claims,  and  make  it  a  general  creditor's  bill.  (Stotesbury  v.  Cad- 
wallader,  31  Leg.  Int.  239.) 

If  an  assignee  with  knowledge  or  with  reason  to  believe  that  one  claiming 
to  be  a  creditor  of  the  bankrupt  has  proved  a  debt  against  the  estate  which  has 
no  existence,  or  which  is  tainted  with  fraud,  neglects  or  refuses  to  contest  the 
allowance  of  such  debt,  other  creditors  who  have  proved  their  debts  may  seek 
the  aid  of  a  court  of  equity  to  annul  the  allowance.  (Bank  v.  Cooper,  9  B.  K. 
529;  s.  c.  20  Wall.  I7l.) 

A  creditor  can  not  maintain  a  bill  in  equity  to  have  the  claim  of  another 
creditor  disallowed,  without  averring  more  than  that  the  district  court  drew  a 
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•wrong  conclusion  from  the  evidence.  {Banh  v.  Cooper,  9  B.  R.  529 ;  s.  c.  20 
Wall.  171.) 

After  two  trials  on  all  the  evidence  that  can  be  produced,  the  assignee  is 
not  bound  to  enter  an  appeal  to  the  circuit  court,  nor  to  allow  an  appeal  in  his 
name.     {Bank  v.  Cooper,  9  B.  R.  529;  s.  c.  20  Wall.  171.) 

A  hill  in  equity  can  not  be  maintained  to  set  aside  a  transfer  on  the  ground 
of  preference,  when  the  remedy  at  law  is  plain,  adequate,  and  complete.  {Q-ar- 
riaon  v.  Markley,  7  B.  R.  2tC.) 

Even  if  the  complainant  could  get  a  larger  and  more  satisfactory  measure  of 
relief,  that  would  not  justify  the  circuit  court  in  an  interference  with  the  juris- 
diction and  proceedings  of  another  court  of  concurrent  power.  No  case  can  be 
found  where  a  court  of  chancery  has  undertaken  to  wrest  property  from  another 
court  of  chancery  of  concurrent  jurisdiction,  because  it  thought  its  own  power 
better  fitted  to  give  complete  and  ample  relief.  {Blake  v.  Ala.  i&  Chat.  B.  B. 
Co.  6  B.  R.  331.) 

JThe  fact  that  the  complainant  raises  questions  in  the  circuit  court  which  are 
not  raised  in  a  suit  in  another  court,  does  not  authorize  the  circuit  court  to  take 
from  the  latter  the  property  which  it  has  under  its  control.  The  circuit  court 
may  pass  upon  questions  not  raised  in  the  other  court,  even  between  the  same 
parties,  and  relating  to  the  same;  but  no  case  can  be  found  authorizing  the  cir- 
cuit court  to  interfere  with  property  in  the  possession  of  another  court  of  con- 
current jurisdiction.     {Ala.  &  Chat.  B.  B.  Co.  v.  Jones,  7  B.  R.  145.) 

The  fact  that  the  receiver  appointed  by  another  court  is  not  doing  his  duty, 
or  has  in  any  degree  abandoned  the  property,  does  not  authorize  the  circuit 
■court  to  interfere.  The  receiver  is  responsible  to  the  court  which  appointed 
him,  and  to  that  court  alone.  Appeals  should  be  made  to  the  court  which  ap- 
pointed him,  and  any  redress  for  his  misconduct  must  be  sought  there.  {Ala. 
<£  Chat.  B.  B.  Co.  v.  Jones,  7  B.  R.  145.) 

The  jurisdiction  of  another  court  can  not  be  questioned  in  the  circuit  court,  so 
as  to  deprive  the  former  of  the  custody  of  property.  That  q\iestion  should  be 
first  made  to  the  court  exercising  jurisdiction.  {Ala.  &  Ghat.  B.  B.  Co.  v. 
Jones,  7  B.  R.  145.) 

Where  a  bill  in  equity  has  been  filed  prior  to  the  commencement  of  pro- 
ceedings in  bankruptcy,  by  a  prior  mortgagee,  to  which  subsequent  mortgagees 
-are  made  parties,  the  assignee,  upon  his  appointment,  should  not  file  an  origi- 
nal bill  to  sell  the  property  free  from  all  incumbrances,  where  the  subsequent 
mortgages  cover  some  property  not  included  in  the  prior  mortgage;  but  he 
should  fl'e  a  cross  bill  in  the  suit  in  equity.  {Sutherland  v.  Lake  Superior 
Canal  Co.  9  B.  R.  298;  s,  c.  1  Cent.  L.  J.  127.) 

After  the  proceeds  of  property  sold  upon  an  execution  are  in  the  hands  of 
the  sheriff,  the  assignee  who  is  pursuing  the  assets  of  the  bankrupt  in  the* 
hands  of  a  third  party,  is  not  bound  to  resort  to  the  State  court.  He  has  a 
right  to  proceed  against  the  party  directly  in  the  Federal  courts  for  the  pro- 
ceeds, and  is  not  obliged  to  resort  to  the  State  court,  where  the  matter  is  sub- 
stantially ended,  for  relief.  {Traders'  Nat' I  Bank  \.  Campbell,  S  B.  R.  498; 
s.  c.  6  B.  R.  353 ;  s.  c.  2  Biss.  423 ;  s.  c.  14  Wall.  87-,  Zahm  v.  Fry,  9  B.  R. 
546;  s.  c.  21  Pitts.  L.  J.  155;  s.  c.  31  Leg.  Int.  197.) 

Independent  of  the  question  whether  the  assignee  may  not  always,  if  he 
sees  fit,  seek  the  aid  of  a  court  of  chancery  to  set  aside  a  fradulent  conveyance 
or  illegal  transfer,  the  right  to  call  for  an  account  is  not  questionable.  (  Verse- 
lius  V.  Verselius,  9  Blatch.  189.) 

The  assignee  has  the  right,  as  ancillary  to  relief  by  an  account,  to  have  a 
discovery  from  the  defendent  to  supply  the  deficiency  in  his  own  knowledge, 
and  his  ignorance  of  the  particulars  sought  not  only  entitles  him  to  a  discovery, 
but  excuses  the  want  of  more  precise  specification  of  the  particular  fraud 
■alleged.    {Verselius  v.  Verselius,  9  Blatch.  189.) 
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There  is  no  ground  for  proceeding  in  the  circuit  court  by  a  bill  in  equity 
against  the  bankrupt  hinsself,  to  obtain  affirmative  relief  by  injunction  or  other- 
wise. The  summary  jurisdiction  of  the  district  court  embraces  ample  power  to 
compel  obedience  by  him  to  all  orders  and  decrees  necessary  to  enforce  the, 
sui  render  and  appropriation  of  his  prupertr.  {Beecher  v.  Binninger,  7  Blatch., 
170.) 

The  claim  to  relief  on  the  grounds  of  the  right  to  a  discovery  can  not  be  main- 
tained vphen  the  complainant  knows  that  the  property  transferred  consists  in  a 
stock  of  merchandise,  for  this  constitutes  data  amply  sufficient  to  enable  a  com- 
petent pleader  to  frame  a  declaration  at  law,  with  all  the  particularity  necessary 
in  such  a  case.  It  would,  no  doubt,  be  convenient  to  know  the  exact  items  and 
quantities  and  numbers  of  each  kind,  but  this  is  not  necessary,  because  the 
pleader  may  cover  the  whole  range  of  items  of  each  kind,  and  may  state  the 
numbers,  quantities,  and  values  broad  enough  to  cover  any  possible  proofs  that 
may  be  made.     {Garrison  v.  MarTdey,  7  B.  B.  246.) 

The  assignee,  by  an  examination  of  the  grantee,  may  obtain  all  the  inforina- 
tion  which  he  could  possibly  obtain  by  an  answer  to  a  bill  in  equity.  {Garrison 
V.  MarUey,  1  B.  R.  246.) 

Since  the  law  has  been  changed,  so  as  to  allow  parties  to  be  called  and  ex- 
amined as  witnesses  in  irials  at  law,  bills  for  discovery  in  aid  of  trials  at  law,  or 
to  enforce  purely  legal  rights,  have  become  entirely  unnecessary — have,  in  fact, 
fallen  into  disuse,  and  may  be  considered  practically  obsolete.  (Oarrisin  v. 
Markley,  7  B.  R.  246.) 

A  bill  for  discovery  should  allege  that  the  facts  can  not  be  proven  by  any 
other  witne.s.s,  and  this  allegation  can  not  be  truthfully  made  in  the  case  of  a 
transfer  by  the  bankrupt,  for  the  bankrupt  is  a  competent  witness.  (Garrison 
V.  MarlUy,  7  B.  R.  246.) 

A  mortgagee  may  file  a  bill  to  foreclose  a  mortgage  in  the  circuit  court. 
(Buckingliam,  v.  McLeav,  3  McLean,  185;  s.  c.  13  How.  1.51.) 

The  assignee  may  file  a  bill  to  vacate  a  transfer  of  property,  although  he  is 
n  possession  thereof.     {Kellogg  v.  Russell,  11  B.  R.  121  ;  s.  c.  11  Blatch.  519.) 

Parlies. 

Prior  to  the  adjudication,  the  petitioning  creditor  may  file  a  bill  in  equity  in 
the  district  court  to  enjoin  a  preferred  creditor  from  disposing  of  the  property. 
{In  re  J.  J.  Fendley,  10  B.  B.  250;  s.  c.  1  Cent.  L.  J.  433.) 

If  the  assignee  is  dead,  and  no  one  has  been  appointed  in  his  stead,  a  creditor 
has  a  right  to  file  a  bill  to  detain  property  of  the  bankrupt,  to  be  administered 
by  an  assignee  subsequently  appointed.     {Clark  v.  Clarl;  17  How.  315.) 

It  is  immaterial  whether  the  creditor  who  files  the  bill  has  proved  his  debt 
or  not,  for  he  may  subsequently  prove  it.     {Clark  v.  Clark,  17  How.  315.) 

The  assignee  has  the  right  to  file  a  bill  in  the  circuit  court  against  all  the 
encumbrancers  claiming  liens  on  a  piece  of  property,  to  test  the  validity,  priori- 
ty, and  amount  of  their  claims.     (McLean  v.  Lafayette  Bank,  3   McLean,  415.) 

Where  the  bill  alleges  preferences,  several  creditors  claiming  by  distinct 
conveyances  may  be  joined  if  they  have  a  common  inttrest  in  one  or  more 
leading  facis  in  the  bill,  though  in  some  other  things  there  is  no  common  inter- 
est.    {McLean  v.  LafayMe  Bank,  3  McLean,  415.) 

Parties  who  have  received  the  propeity  of  the  bankrupt  under  fraudulent 
conveyances  xa»y  be  joined,  although  ihe  conveyances  were  separate  anddistinct 
acts.     (Spaulding  v.  McQocern,  10  B.  R.  188.) 

If  the  object  of  the  suit  is  to  afTect  property  held  by  a  tiustee  in  trust  for  a 
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minor  ox  feme  covert,  the  trustee  is  a  necessary  party.     {G'Eara  v.  MaiiConnell, 
93  U.  S.  150.) 

If  a  junior  mortgagee  merely  seeks  to  obtain  a  sale  of  the  equity  of  redemp- 
tion, a  prior  mortgagee  is  not  a  necessary  party.  (Jerome  y.  McCarter,  15  B. 
R.  546.) 

If  two  executions  have  been  levied  upon  the  property  of  the  bankrupt,  under 
such  circumstances  as  make  them  void  as  a  preference,  and  the  proceeds  placed 
in  the  possession  of  one  of  the  execution  creditors,  the  court  n-ill  require  the  other 
creditor  to  be  made  a  party  to  the  suit,  if  he  is  within  its  jurisdiction,  and  his 
interest  and  absence  are  formally  brought  to  the  attention  of  the  court;  but  if 
this  can  not  be  done,  it  will  proceed  to  administer  such  relief  as  may  be  in  its 
power  between  the  parties  before  it.  The  organization  of  the  Federal  courts  has 
always  required  them  to  dispense  with  parties  in  chancery  not  within  their  juris- 
diction, unless  their  presence  ia  an  absolute  necessity.  {Traders'  Nafl  Banh  v. 
CampMJ,  3  B.  B.  498;  s.  c.  6  B.  R.  85.S;  s.  c.  2  Biss.  4':8 ;  s.  c.  14  Wall. 
87.) 

In  a  proceeding  to  set  a  transfer  aside  for  fraud  or  illegality,  the  bnnkrupt 
has  a  direct  interest  in  the  question  whether  the  property  shall  betaken  fiom  the 
grantee,  and  is  therefore  a  proper  party.  (Verselius  v.  VerseUus,  9  Blatch. 
189.) 

The  holder  of  a  part  of  the  mortgage  notes  is  a  neces.sary  pai  ty  to  a  suit  in 
equity  to  foreclose  the  mortgage.  {In  re  Edward  A.  Casey,  8  B.  li.  71 ;  s.  c. 
10  Blatch.  876.) 

The  district  court  has  jurisdiction  over  a  party  who  is  served  with  process  in 
the  district,  although  he  does  not  reside  therein.  {Babbit  v.  Burge!/>,  7  B.  I*. 
561;  s.  c.  2  Dillon,  1,69.) 

If  a  party,  who  is  out  of  the  district,  voluntarily  appears  and  answers,  he 

thereby  makes  himself  a  party  to  the  suit.     {McLean  v.  Lafayette  Bank,  3 

McLean,  415.) 

'  • 

The  appearance  of  a  party  who  was  personally  served  with  process  can  not 

be  withdrawn.     {Fenton  v.  Collerd,  11  B.  R.  535.) 

Whether  the  bankrupt  is  a  proper  party  to  a  bill  in  equity,  filed  by  the 
mortgagee  against  the  assignee  and  the  bankrupt,  will  not  be  considered  where 
the  bankrupt  has  appeared  and  answered.  {LocTcett  v.  Hdl,  9  B.  R.  167;  s.  c. 
1  Woods,  552.) 

Pleadings. 

The  bill  need  not  point  out  the  particular  section  of  the  bankiupt  law 
which  gives  the  complainant  a  right  to  assail  a  transfer.  The  bill  is  to  set  out 
facts,  and  it  would  be  bad  pleading  to  allege  the  law.  {Pratt  v.  Curtiss,  6  B.  R. 
139.) 

Affirmative  relief  will  not  be  granted  in  equity  on  the  ground  of  fraud, 
unless  it  be  made  a  distinct  allegation  in  the  bill,  so  that  it  may  be-put  in 
issue  by  the  pleadings.  {Voorhees  V;  Bonesteel,  7  Blatch.  495;  s.  c.  16  Wall. 
16.) 

A  bill  to  set  aside  a  preference  must  allege  that  the  preferred  creditor  knew 
that  the  preference  was  made  in  fraud,  of  the  provisions  of  the  bankrupt  law. 
{Qrimp  V.  Chapman,  15  B.  R.  571.) 

When  the  bill  seeks  to  set  aside  a  preference,  all  the  persons  connected  with 
the  transactions  should  be  made  parties.    {Earmanson  v.  Bain,  15  B.'R.  173.) 

A  bill  to  set  aside  a  preference  should  pray  in  terms  for  a  recovery  of  tlie 
prnpcrty,  or  should  allege  the  value  and  pray  in  terms  for  the  lecovery  of  tlie 
valu','.     {Earmanson  v. 'Bain,  13  B.  R.  173.) 
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An  assignee  in  his  bill  need  not  allege  the  details  of  the  facts  by  which  he 
becomes  entitled  to  maintain  the  suit.  XLakin  v.  Firat  National  Bank,  15  B.  R. 
476;  s.  c.  IBBlatch.  83.) 

When  fraud  is  a  necessary  part  of  a  complainant's  case,  the  facts  constituting 
the  fraud  should  be  set  forth  so  that  the  opposite  party  may  be  advised  of  the 
case  he  has  to  meet.      {Smith  v.  Auerbach,  2  Mont.  348.) 

An  allegation  that  a  transfer  is  void  under  the  bankrupt  law  is  not 
suiBciently  speciflc.  The  pleading  should  set  forth  the  clause  under  which  it  is 
Toid,  and  state  the  necessary  facts.     {Smith  v.  Auerbach,  2  Mont.  348.) 

A  charge  of  fraud  or  illegality  in  the  alternative  is  sufficient.  ( Verselius  v. 
Verselius,  M  Blatch.  189.) 

If  the  bankrupt,  being  the  owner  of  a  vessel,  transferred  a  part  thereof;  an 
action  to  set  aside  the  transfer  can  not  be  united  with  an  action  for  the  ap- 
pointment of  a  receiver,  on  the  ground  that  there  is  an  irreconcilable  difference 
between  the  assignee  and  transferee,  because  they  proceed  on  entirely  different 
grounds,  and  are  repugnant  to  each  other.  (  Wilhinson  v.  Dobbie,  12  Blatch. 
298.) 

A  bill  in  equity  may  be  verified  by  the  oath  of  the  agent  or  attorney  in  fact 
of  the  petitioning  creditor.  {In  re  J.  J.  Fendley,  10  B.  R.  250;  s.  c.  1  Cent. 
L.  J.  433.) 

If  the  bill  alleges  the  consideration  for  a  transfer,  the  respondent  should,  if 
the  allegation  is  not  true,  deny  it  positively,  and  .set  up  the  real  consideration. 
{Burpee  v.  NaVl  Bank,  9  B.  K.  314;  s.  c.  £  Biss.  405.) 

A  general  denial  of  fraud  in  an  answer  is  equivalent  to  nothing  more  than 
a  denial  of  a  conclusion  of  law.  {Lathrop  v.  Brake,  13  B.  R.  472;  s.  c.  91  U. 
S.  516.) 

If  a  respondent,  on  information  and  belief,  denies  an  allegation  of  matters 
which  may  be,  or  can  be,  assuAed  to  he  wittiin  his  personal  knowledge,  the  alle- 
gation will  be  taken  to  be  true.  {Burpee  v.  Nat  I  Bank,  9  B.  R.  314;  s.  c.  5 
Biss.  405.) 

The  rule  that  a  respondent  can  not  deny  on  information  and  belief  those 
matters  which  may  be,  or  can  be,  assumed  to  be  within  his  personal  knowledge, 
applies  to  a  corporation.  {Burpee  v.  Nafl  Bank,  9  B.  R.  314;  s.  c.  5  Biss. 
405.) 

Any  informality  in  the  answer  may  be  overlooked  on  final  hearing,  if  the 
answer  denies  the  material  allegations  of  the  bill  in  such  a  manner  as  to  consti- 
tute an  issue  within  the  established  rules  of  equity  pleading.  {Burpee  v.  Hatl 
Bank,  9  B.  R.  314;  s.  c.  5  Biss.  405.) 

A  denial  on  information  and  belief,  of  matters  that  are  within  the  personal 
knowledge  of  the  respondent,  does  not  meet  the  charge  in  the  bill.  If  he  does 
not  know  anything  on  the  subject  he  should  say  so  directly.  {Burpee  v.  Hafl 
Banh,-9  B.  B.  314;  s.  c.  5  Biss.  405.) 

If  the  respondent  may  not  know,  or  can  not  be  assumed  to  know,  the  mat- 
ters charged  in  the  bill,  he  may  answer  on  information  and  belief.  {Burpee  v. 
Jfat'l  Bank,  9  B.  R.  314;  s.  c.  5  Biss.  405.) 

The  rule  in  chancery  pleading  is  not  that  every  allegation  of  a  bill  be  taken 
as  true,  simply  because  it  is  not  denied  in  the  answer.  If  any  allegation  is  to 
be  taken  as  true,  simply  because  it  is  not  denied,  ic  is  only  an  allegation  of  some 
fact  which  is  presumed  to  be  within  the  know'ledge  of  the  party  answering. 
■{White  V.  Jones,  6  B.  R.  175.) 

When  the  answer  denies  certain  allegations  of  the  bill,  and  the  plaintiff 
does  not  contest  the   denial   by  a  replication,  the  trCith  of  the  denial  is  to  be 
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taken  as  admitted,  and  the  denied  allegations  as  entiiely  unsustained.    ( Yogle  v. 
Lathrop  et  al.  4  B.  R.  439  ;'s.  c.  4  Brews.  253.) 

No  defendant  is  bound  to  answer  any  interrogatories,  except  such  as  by  the 
note  at  the  foot  of  the  bill  he  is  required  to  answer.  {French  v.  First  Nat't 
Bank,  11  B.  R.  189;  s.  c.  7  Ben.  488.) 

A  corporation  must  answer  a  bill  under  its  common  sea),  and  not  on  oathj 
but  the  answer  must  be  stated  therein  to  be  according  to  the  knowledge,  informa- 
tion and  belief  of  its  ofBcers,  ascertained  from  all  proper  sources  of  information. 
{Frenth  v.  First  Sat' I  Banl;  11  B.  R.  189 ;  s.  c.  7  Ben.  488  ) 

The  officers  and  agents  of  a  corporation  can  not  be  compelled  to  answer  the 
interrogatories  in  a  bill  unless  they  are  parties  to  the  cause.  {French  v.  First 
Nat'l  Sank,  11  B.  R.  189;  s.  c.  7  Ben.  488.) 

If  a  party  in  his  answer  lays  no  claim  to  the  property  in  controversy,  he  in 
effect  makes  none  in  the  cause,  and  can  not  complain  of  a  decree  for  not  award- 
ing to  him  what  he  did  not  claim.  {Buckingham  v.  McLean,  13  How.  15  i ;  Si  d, 
3  McLean,  185.) 

An  answer  by  a  creditor  in  respect  to  a  debtor's  state  of  mind,  though  re- 
sponsive to  the  bill,  is  entitled  to  but  little  weight,  unless  the  reasons  for  the 
belief  are  given.     {Buckingham  v.  McLean,  13  How.  151 ;  s.  c.  3  McLtan,  185.) 

An  answer  which  is  responsive  to  the  bill,  must  prevail,  unless  it  is  overcome 
by  the  testimony  of  two  witnesses  to  the  substantial  facts,  or  at  least  by  one 
witness  and  other  attending  circumstances.  {Lonergan  v.  Fenlon,  7  Pitts.  L.  J. 
266.) 

The  answer  of  one  defendant  is  not  evidence  against  his  co-defendant. 
{Phoenix  v.  Ingraham,  5  Johns.  412.) 

A  demurrer  for  the  misjoinder  of  parties  defendants  can  only  be  taken  by 
those  who  are  improperly  joined.     {Spaulding  v.  McOovern,  10  B.  R.  188.) 

A  plea  to  the  jurisdiction  averring  that  the  cause  of  action  occurred  out  of 
the  district,  and  that  the  defendant  resided  out  of  the  district,  is  bad  where  the 
cause  of  action  is  not  local,  unless  it  avers  that  the  defendant  was  not  found  and 
served  in  the  district.     {Babbitt  v.  Burgess,  7  B.  R.  561 ;  s.  c.  2  Dillon,  169.) 

An  objection  that  the  complainant  has  a  complete  remedy  at  law  can  not  be 
taken  at  the  hearing.  It  can  only  be  taken  by  demurrer,  or  by  way  of  answer. 
{Postr.  Oorbin,  5  B.  R.  11.) 

If  an  assignee  files  a  bill  for  a  satisfaction  of  a  mortgage  given  to  two 
parties,  and  a  reconveyance  from  one  of  them,  who  took  an  absolute  deed  of  a 
portion  of  the  property  as  security  for  a  debt,  when  both  debts  are  paid,  the 
party  who  took  the  absolute  deed  can  not  demur  on  the  ground  of  multifari- 
ousness.   {Hill  V.  Bmaffon,  2  W.  N.  356 ) 

Practice. 

If  the  answer  sets  up  a  title  to  certain  property  which  the  assignee  seeks  to 
reach  by  his  bill,  and  no  evidence  is  introduced  by  either  party,  his  claim  can 
not  be  allowed.     {Buckingham  v.  McLean,  13  How.  151 ;  s.  c.  3  McLean,  185.) 

Where  there  is  a  co-assignee  who  is  not  made  a  party  complainant,  and  the 
complainant  absconds,  the  bill  will  not  be  dismissed  until  proper  proceedings  are 
taken  on  notice  to  the  co-assignee  to  bring  him  in  and  compel  him  to  elect 
whether  he  will  or  not  be  made  a  party  complainant.  {Fenton  v.  Gollerd,  11  B. 
R.  535.) 

If  the  loan  on  which  a  corporation  reserved  a  greater  rate  of  interest  than 
was  allowed  by  its  charter,  has  been  repaid,  the  assignee  of  the  borrower  in  a 
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court  of  equity  can  only  recover  the  excess.     {Tiffany  v.  Boatman's  Sav.  Inst, 
4  B.  R.  601 ;  s.  c.  9  B.  R.  245 ;  s.  c.  1  Dillon,  14;  s.  c.  18  Wall.  376.) 

A  contract  whereby  a  corporation  reserves  a  greater  interest  than  is  per- 
mitted by  its  charter,  is  voirf,  and  can  not  be  enforced  in  a  court  of  justice. 
(Tiffany  v.  Boatman's  Sav.  Inst.  4  B.  R.  601 ;  s.  c.  9  B.  R.  245;  s.  c.  1  Dillon, 
14;  s,  c.  18  Wall.  376.) 

If  the  execution  creditor  consents,  the  sheriff  may  be  allowed  to  sell  the 
property  and  deposit  the  proceeds,  less  the  amount  of  his  fees,  in  the  district 
court,  to  abide  the  result  of  the  litigation  to  determine  the  validity  of  his  lien. 
(In  re  William  H.  Shuey,  9  B.  R.  526;  s.  c.  6  0.  L.  N.  248.) 

When  the  creditors  have  requested  the  assignee  to  contest  the  validity  of  a 
levy  under  an  execution,  an  injunction  granted  upon  the  petition  of  a  creditor 
will  be  continued  until  the  assignee  can  file  a  bill  in  equity.  {In  re  William  H. 
Shuey,  9  B.  R.  526;  s.  c.  6  0.  L.  N.  248.) 

If  the  court  decides  that  the  assignee  has  no  title  to  the  property,  it  will 
dismiss  the  bill,  and  not  retain  it  to  decide  controversies  between  other  parties 
to  the  cause.     {Smith  v.  Little,  9  B.  R.  Ill ;   s.  c.  5  Biss.  269.) 

If  the  assignee,  acting  under  an  order  of  the  district  court  in  a  case  where  it 
had  no  jurisdiction,  takes  possession  of  goods  and  sells  them,  the  claimant,  under 
a  bill  in  equity  is  entitled  to  recover  the  full  value  of  the  goods,  clear  of  all  ex- 
pense.=,  whether  the  assignee  realized  that  full  value  or  not.  {Marshall  v.  Knox, 
8  B.  R.  97;  s.  c.  16  Wall.  551.) 

A  receiver  may  be  appointed  where  the  apparent  titles  to  property  are  such 
on  their  face  that  the  marshal  can  not  act  efficiently  under  the  usual  warrant. 
He  will  be  limited  to  collecting  rents  and  the  interest  on  securities.  {Eeenan  v. 
Shunnon,  9  B.  R.  441  ;  s.  c.  Si  Leg.  Int.  85.) 

No  notice  of  a  motion  for  the  appointment  of  a  receiver  is  necessary  where 
the  parties  to  be  affected  by  the  appointment  are  in  court  represented  by  coun- 
sel who  appear  to  resist  the  motion.  {McLean  v.  Lafayette  Banh,  3  McLean, 
503.) 

A  receiver  may  be  appointed  when  such  appointment  is  proper  and  neces- 
sary. {Sedgwich  v.  Place,  3  B.  R.  139;  s.  c.  3  Ben.  360;  McLean  v.  Lafayette 
Banh,  8  McLean,  503.) 

A  receiver  may  be  appointed  to  take  charge  of  property  in  the  hands  of  a  re- 
ceiver appointed  by  a  State  court,  in  a  proceeding  against  an  insolvent  corpora- 
tion.    {Piatt  V.  Archer,  6  B.  R.  465 ;  s.  c.  9  Blatch.  559.) 

If  the  party  alleged  to  hold  the  property  adversely  to  the  complainant  is  not 
served  with  process,  a  receiver  will  not  be  appointed.  {Hyslop  v.  Hoppoclc,  6 
B.  R.  552 ;  s.  c.  5  Ben.  447.) 

A  receiver  will  not  be  appointed  where,  upon  the  hearing  of  the  motion,  it  is 
not  apparent  that  the  ultimate  determination  of  the  suit  in  favor  of  the  com- 
plainants is  probable.     {Wilkinson  v.  Ddbhie,  12  Blatch.  298.) 

The  opinion  of  a  portion  of  the  creditors  in  regard  to  the  management  of  the 
estate  may  be  disregarded,  unless  they  offer  to  indemnify  the  other  creditors. 
There  may  be  a  class  of  creditors  willing  to  assume  risks  which  they  have  no 
right  to  ask  others  to  incur.  The  former  cbiss  can  not  dictate  to  the  latter. 
{Eeenan  v.  Shannon,  9  B.  R.  441 ;    s.  c.  31  Leg.  Int.  85.) 

An  order  may  be  passed  requiring  the  defendant  to  account  before  a  master 
for  the  moneys,  notes,  and  other  property  received  by  him.  {Benjamin  v.  Gra- 
ham, 4  B.  R.  391.)  ^      ■' 

Courts,  in  collateral  actions,  will  not  listen  to  any  argument  which  proceeds 
upon  the  allegation  that  the  adjudication  of  bankruptcy  was  erroneous  in  fact 
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or  in  law;    but  will,  on  the   contrary,  presume   that   the  decree   is  correct. 
iBiecher  v.  Binninger,  7  Blalch.  170;   Glarh  v.  Binninger,  89  How.  Pr.  363.) 

"Where  the  assignee  proceeds,  by  bill  in  equity,  against  parties  claiming  an 
-adverse  interest,  his  suit  is  subject  to  the  ordinary  rules  governing  courts  of 
equity,  and  regulating  its  discretion  in  other  cases.  Therefore,  on  an  application 
for  an  injunction  and  a  receivership  in  the  first  instance,  where  the  plaintiff 
insists  that  it  be  granted  before  the  merits  of  the  controversy  shall  be  examined 
and  considered,  on  the  proofs  of  both  parties,  on  all  the  questions  of  law  and 
fact,  he  must  not  only  show  a  cause  of  adverse  and  conflicting  claims,  and  that  the 
case  is  one  of  equitable  cognizance,  but  he  must  show  some  emergency,  some 
peril  of  loss,  which  the  court  will  be  unable  completely  to  redress;  and  the 
danger  must  be  clear,  and  the  right,  in  general,  free  from  reasonable  doubt. 
(Beeeher  v.  Binninger,  7  Blatch.  170.) 

In  oases  of  voluntary  assignments,  it  is  by  no  means  of  course  to  make,  on 
motion,  an  order  for  a  preliminary  injunction  before  the  filing  of  the  answer. 
Cases  have  occurred  in  which  the  voluntary  assignment  protected  equities  which, 
without  it,  could  not  be  protected  under  the  bankrupt  law  itself.  In  one  case, 
ajudgment  binding  the  debtor's  land  had,  by  due  course  of  law,  been  obtained 
against  him  between  the  execution  of  the  voluntary  assignment  and  the  com- 
mencement of  the  proceedings  in  bankruptcy.  In  another  ca-ie,  the  bankrupt's 
father  had,  with  his  own  concurrence,  been  expressly  excluded  from  the  benefit 
of  the  voluntary  assignment,  which  had  created  a  trust  for  all  the  other  creditors. 
In  each  case,  the  voluntary  assignment  was  an  act  of  bankruptcy;  but  the 
assignee,  asking  the  aid  of  equity,  was  not  in  either  case  at  libei-ty  to  dis- 
regard the  palpable  existing  equities,  which  could  not  be  made  available  without 
the  aid  of  the  prior  assignment.  In  such  cases,  if  the  trustee  is  not  an  unworthy 
person,  his  trust  may  be  usefully  administered  in  his  own  name  until  the  final 
decree.  Of  course,  it  can  not  be  administered  without  the  permission  of  the 
circuit  court,  or  independently  of  supervision  by  the  assignee.  Where  disposal 
by  him  is  allowed,  but  .distribution  prohibited,  he  ordinarily  receives  his  reason- 
able charges,  including  an  equitable  proportion,  usually  one  half,  of  the  commis- 
sion which  would  otherwise  be  chargeable.     {Barnes  v.  Rettew,  8  Phila.  133.) 

Where  the  bill  on  its  face  shows  that  the  defendant  is  a  minor  and  a  feme 
covert,  a  guardian  ad  litem  must  be  appointed  before  a  decree  pro  confesso  can 
be  entered  against  her  for  failure  to  appear  and  answer.  (O'Sara  v.  MacOonnell, 
n  U.  S.  160.) 

A  decree  ^ro  eon/ess*  for  failure  to  appear  and  answer  can  not  be  made  until 
the  term  next  succeeding  the  day  of  default.  {CEwra  v.  MasConntll,  93 
D.  §.  150.) 

Evidence. 

Proof  of  false  and  fraudulent  statements  in  regard  to  the  condition  of  the 
company  at  the  time  of  subscribing  for  stock  is  not  admissible  in  a  suit  by  the 
assignee  against  the  subscriber  to  recover  the  amount  unpaid  under  such  sub- 
scription.    {Upton  V.  Eansbrough,  10  B.  E.  369;  s.  c.  3  Biss.  417.) 

The  burden  of  proof  rests  upon  the  complainant.  (Scammon  v.  Cole,  5  B. 
R.  257.) 

The  rules  in  equity  of  the  supreme  court  have  not  taken  away  the  power 
■whicii  the  district  court  has  as  a  court  of  equity  to  have  the  testimony  of  wit- 
nesses taken  in  open  court.  That  power  is  expressly  reserved  in  the  78th  rule, 
which  implies  its  existence  and  its  perpetuation.  It  is  there  left  to  the  discretion 
of  the  court.    {Samson  v.  Clarke,  6  B.  R.  403 ;  s.  c.  9  Blatch.  372.) 

The  exclusion  of  husband  and  wife  as  witnesses  for  each  other  in  civil  silits 
is  not  based  solely  on  interest,  but  rests  on  principles  of  public  policy,  and  as  the 
statute  only  removes  the  ground  of  interest,  the  ground  of  public  poh'cy  still 
renders  them  incompetent.     {In  re  David  W.  Jones,  9  B.  R.  56 ;  s.  c.  6  Biss.  68 ) 
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The  bankrupt's  schedule  is  not  admissible  in  favor  of  a  fraudulent  grantee 
to  establish  the  validity  of  his  title.  {Ca/rr  v.  Qale,  2  Ware,  330;  s.  c.  3  W.  & 
M.  38.) 

An  admission  made  by  the  bankrupt  before  the  commencement  of  the  pro- 
ceedings in  bankruptcy  is  competent  evidence  against  his  assignee.  {Mwrk»  v. 
Barlcer,  1  Wash.  178.) 

The  declarations  of  a  party  to  a  sale  or  transfer,  going  to  destroy  and  take 
away  the  vested  rights  of  another,  are  not  competent  evidence  against  the  ven- 
dee or  assignee,  when  made  after  such  sale  or  transfer.  {Phanix  v.  Ingraham, 
5  Johns.  412.) 

The  subsequent  acts  of  a  party  to  a  sale  or  transfer  are  not  competent  evi- 
dence.    (PJimnix  Y.  Ingraham,  5  Johns.  412.) 

Sec,  4980. — Appeals  may  be  taken  from  the  district  to  the  cir- 
cuit courts,  in  all  cases  in  equity,  and  writs  of  error  from  the  cir- 
cuit couits  to  the  district  courts  may  be  allowed  in  cases  at  law 
arising  under  or  authorized  by  this  Title,  when  the  debt  or  dam- 
ages claimed  amount  to  more  than  five  hundred  dollars;  and  any 
supposed  creditor  whose  claim  is  wholly  or  in  part  rejected,  or  an 
assignee  who  is  dissatisfied  with  the  allowance  of  a  claim,  may 
appeal  from  the  decision  of  the  district  court  to  the  circuit  court 
for  the  same  district. 

Statute  Revised— March  2,  1867,  ch.  176,  §  8, 14  Stat.  520. 

Construction. 

Under  this  section,  when  the  matter  decided  is  of  an-equitable  character,  and 
is,  therefore,  one  which  is  usually  reviewed  in  the  Federal  courts  by  appeal,  it 
may  be  carried  to  the  circuit  court  by  that  mode  of  transferring  cases.  Whea 
it  is  a  question  which,  by  the  system  of  Federal  jurisprudence,  is«  treated  as  a 
question  of  law,  it  may  be  carried  to  the  circuit  court  by  a  writ  of  error;  but,  in 
either  case,  the  debt  or  damages  claimed  must  amount  to  more  than  five  hundred 
dollars.     (Buddiek  v.  Billings,  3  B.  R.  61 ;  s.  c.  1  Wool.  830.) 

Qncere.  How  are  the  wOrds  "  debts  or  damages  claimed,"  to  be  construed  ? 
{Ruddich  v.  Billings,  3  B.  R.  61 ;  s,  c.  1  Wool.  330  ) 

Judgments  in  actions  at  law  rendered  in  the  district  court,  if  founded  lipon 
the  verdict  of  a  jury,  can  never  be  reversed  in  a  siummary  way,  as  the  Consti- 
tution provides  that  "no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in 
any  court  of  the  United  States  than  according  to  the  rule  of  the  common  law." 
Two  modes  only  were  known  to  the  common  law  to  re-examine  such  facts,  to 
wit,  the  granting  of  a  new  trial  by  the  court  where  the  issue  was  tried  or  to 
which  the  record  was  returnable ;  or,  secondly,  by  the  award  of  a  venire  fadas 
de  novo  by  an  appellate  court  for  some  error  of  law,  which  intervened  in  the 
proceeding.  Congress  could  not  provide  that  a  judgment  of  the  district  court, 
founded  upon  the  verdict  of  a  jury  in  a  civil  action,  whether  for  a  less  or  greater 
sura  than  five  hundred  dollars,  should  be  revised  in  the  circuit  court  in  a  sum- 
mary way,  and  inasmuch  as  suits  in  equity  are  placed  in  the  same  category  as  ac- 
tions at  law,  no  provision  for  an  appeal  is  made  where  the  debt  or  damage  claimed 
does  not  exceed  five  hundred  dollars,  and  the  decrees  of  the  district  court  in 
such  case  are  final  and  conclusive.  {Knight  v.  Oheney,  5  B.  R.  305;  s.  c.  2  L. 
T.  B.  205;  Ins.  Co.  v.  Comstock,  8  B.  R.  lio;  s.  c.  16  Wall.  258.) 

Appellate  jurisdiction  of  decisions  of  the  district  court  is  conferred  upon  the 
circuit  court  in  four  classes  of  cases ;   1st.  By  appeal  in  cases  in  equity  decided. 
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in  the  district  court  under  the  jurisdiction  created  by  the  act;  2d.  By  writs  of 
error  in  cases  at  law  decided  in  Ihe  exercise  of  that  jurisdiction;  3d.  By  appeal 
from  decisions  rejecting  wholly  or  in  part  the  claims  of  supposed  creditors;  and 
4th.  By  appeal  from  decisions  allowing  such  claims.  In  the  first  two  classes  of 
■cases,  the  appeal  or  writ  of  error  is  given  to  the  unsuccessful  party  to  the  suit, 
whether  in  equity  or  at  law;  in  the  third  class  it  is  given  to  the  di>;satisfled 
creditor;  in  the  fourth  to  the  dissatisfied  as.signeo.  The  suits  belonging  to  the 
first  two  classes  of  cases  are  those  of  which  concurrent  jurisdiction  is  given  to 
the  circuit  and  district  courts  by  section  4979,  and  hence  the  appellate  jurisdic- 
tion in  such  cases,  by  appeal  or  writ  of  error,  is  limited  to  suits  at  law  or  in 
equity  by  assignees  against  persons  claiming  an  adverse  interest,  or  owing  a 
■debt  to  the  bankrupt,  or  by  such  persons  against  assignees.  {In  re  John 
Alexander,  3  B.  K.  29;  s.  c.  Chase,  295;  s.  c.  2  L.  T.  B.  81;  Mire  O'Brien,  1  B. 
R.  176;  Street  v.  Davison,  4  B.  R.  207;  in  re  York  &  Hoover,  4  B.  R.  479;  s.  c. 
1  Abb.  0.  0.  603;  s.  c  1  L.  T.  B.  290;  Morgan  v.  Tkornhill,  5  B.  R.  1 ;  s.  c.  11 
Wall.  65;  Knight  v.  Cheney,  5  B.  R.  305;  s.  c.  2  L.  T.  B.  205.) 

The  judgments  or  decrees  of  the  district  court  rendered  in  the  exercise  of 
the  regular  jurisdiction  between  party  and  party  can  not  be  reviewed  or  revised 
in  any  other  manner  than  that  provided  in  the  twenty-second  section  of  the 
judiciary  act  and  subsequent  acts.  {Goit  v.  Bohinson,  9  B.  R.  289;  s.  c.  19 
Wall.  274.) 

The  removal  of  such  cases  into  the  circuit  court  must  be  effected  under  the 
■regulations  prescribed  in  the  twenty-second  section  of  the  judici.iry  act  and  sub- 
sequent acts.     (Goit  V.  Robinson,  9  B.  R.  289;  s.  c.  19  Wall.  274.) 

Mere  questions  are  not  re-examinable  under  those  regulations,  nor  will  any 
judgment  or  decree  be  regarded  as  a  regular  final  judgment  or  decree  for  such  a 
purpose,  unless  it  is  rendered  in  term  time  when  the  court  is  in  session.  {Goit  v. 
Sahinson,  9  B.  R.  289 ;  s.  c.  19  Wall.  274.) 

Appeals. 

The  phrase  "case  in  equity,"  means  a  suit  in  equity.  Courts  of  law  fre- 
quently pass  upon  questions  purely  equitable  on  motion  or  rule,  but  the 
nature  of  the  question  has  never  been  held  to  make  such  motion  or  rule  a 
case  in  equity.  It  is  a  very  common  practice  for  courts  of  law,  on  motion, 
to  set  aside  sales  made  by  a  sheriff  on  execution,  on  account  of  some  fraud 
or  unfairness  on  the  part  of  the  sherifi'  or  purchaser,  yet  he  would  be  a  bold 
man  who  would  insist  that  such  a  motion  was  a  case  in  equity.  When  money 
is  brought  into  court — the  proceeds  of  a  sale  on  execution — courts  of  law  do 
not  hesitate,  on  motion,  to  direct  how  the  money  shall  be  distributed,  assum- 
ing to  pass  upon  the  priorities  of  claimants  to  the  fund ;  yet,  it  has  never  been 
supposed  that,  by  so  doing,  they  were  rendering  a  decree  in  chancery,  or  that 
the  motion  to  distribute  the  fund  according  to  the  rights  of  the  parties  made  a 
case  in  equity.  When  the  district  court  passes  upon  the  validity  of  a  sale,  and 
directs  the  distribution  of  the  fund  arising  therefrom,  on  motion  or  rule  to  show 
cause,  the  motion  is  not  a  case  in  equity,  nor  the  ruling  of  the  court  a  decree 
in  fquity.  It  is  the  simple  exercise  of  a  power  incident  to  courts  of  law  as 
well  as  equity,  to  regulate  the  proceedings  in  a  case  pending  before  it,  to  control 
its  own  process  and  to  distribute  funds  brought  into  court.  (In  re  York  & 
Hoover,  4  B.  R.  479 ;  s.  c.  1  Abb.  C'.  0.  503 ;  s.  c.  1  L.  T.  B.  390.) 

Summary  proceedings  in  the  district  court  can  not  be  revised  by  an  appeal 
to  the  circuit  court.  (Samson  v.  Blake,  6  B.  R.  401 ;  Samson  v.  Clarke,  6  13.  R. 
403;  s.c.  9Blatch.  372.) 

An  appeal  can  not  be  taken  to  revise  a  decision  on  a  question  relating  to  the 
bankrupt's  discharge.  (In  re  J.  M.  Reed,  2  B.  R.  9 ;  Buddich  v.  Billings,  3 
B.  R.  61;  s.  0.  1  Wool.  330;  Ooit  v.  EoUnson,  9  B.  R.  289;  s.  c.  19  Wall. 
274.) 
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An  appeal  will  not  lie  from  a  decision  in  a  case  of  involuntary  bankrupt 
declaring  the  debtor  a  bankrupt.     (In  re  O'Brien,  1  B.  R.  176.) 

An  appeal  to  the  circuit  court  does  not  lie  by  the  petitioning  creditor  frc 
an  order  of  the  district  court  vacating  an  order  adjudicating  the  debtor  a  bar 
rupt  at  the  instance  of  another  creditor.  The  remedy  of  the  petitioning  credil 
in  such  a  case  is  under  section  4986.     (In  re  Hall,  1  Dillon,  586.) 

The  appeal  in  cases  in  equity  must  be  from  the  final  decree,  and  from  th 
only.  The  language  of  the  section  plainly  indicates  that  it  is  to  be  from  a  < 
cree,  and  not  from  any  and  every  order  in  the  progress  of  the  cause.  {Glarh 
Iselin,  9  Blatch.  196;  PUtU  v.  Stewart,  47  How.  Pr.  206.) 

This  section  provides  for  an  appeal  in  two  classes  of  cases,  namely,  in  "  cas 
in  equity"  and  on  a  "decision"  allowing  or  rejecting  a  claim.  It  is  therefc 
appropriate  to  use  the  expression  "  decree  or  decision  appealed  from."  T 
language  refers  to  and  is  apt  to  describe  each  class,  and  only  indicates  that 
cases  in  equity  a  decree  may  be  the  subject  of  appeal,  and  that  where  a  claim 
allowed  or  rejected,  the  appeal  is  to  be  taken  within  ten  days  after  the  "  decisio 
referring  to  the  immediately  preceding  language,  giving  an  appeal  "fromt 
decision"  of  the  district  court  allowing  or  rejecting  such  claim.  (Olarh 
Iselin,  9  Blatch.  196.) 

An  order  which  directs  the  ascertainment  of  the  amount  due  under  a  moi 
gage,  without  fixing  the  terms  and  conditions  of  the  foreclosure  of  the  equi 
of  ledemption,  or  the  time  at  which  the  foreclosure  shall  be  final  and  opcratii 
is  interlocutory  merely,  and  not  a  final  decree.  [In  re  Edward  A.  Casey,  8 
E.  71 ;  8.  c.  10  Blatch.  376.) 

A  decree  which  merely  declares  a  conveyance  void,  but  directs  a  reference 
the  master  to  take  an  account  of  the  rents  and  profits,  and  to  mike  allowanc 
affecting  the  rights  of  the  parties,  is  not  a  final  decree.     (Piatt  Y.  Stewart, 
How.  Pr.  206.) 

The  decree  must  be  final  as  to  all  parties,  and  as  to  all  rights  claimed  in  t 
litigation  sought  to  be  reviewed.  If  the  decree  is  not  final  as  to  o: 
party,  the  appeal  of  others  will  not  be  entertained.  (Piatt  v.  Stewart,  47  Ho 
Pr.  206.) 

Where  the  omission  to  take  the  appeal  in  time  arose  from  a  mistake  in  t 
selection  of  the  remedy,  the  district  court  may  grant  a  review  of  the  decree 
that  a  regular  appeal  may  be  taken.     (Stiekney  v.  Wilt,  11  B.  R.  97;  s.  c.  1 
Wall.  150.) 

When  an  appeal  is  taken  to  revise  summary  proceedings,  the  decree  mi 
be  affirmed  if  the  circuit  court  finds  it  to  be  correct  upon  the  facts  of  the  cas 
(Samson  v.  Blake,  6  B.  R.  401.) 

When  the  question  raised  on  an  appeal  is  doubtful,  no  costs  will  1 
allowed.  (Clark  f.  Iselin,  9  Blatch.  196;  in  re  Place  &  Sparkman,  9  Blatc 
369.) 

^Vrit  of  Error. 

It  is  the  right  of  the  excepting  party  in  a  case  of  involuntary  bankruptc 
which  is  tried  before  a  jury,  to  have  the  questions  arising  during  the  trial, 
duly  presented  by  a  bill  of  exception.^,  re-examined  by  the  circuit  court  on 
writ  of  error.  (Ins.  Co.  v.  Comstoch,  8.  B.  R.  145 ;  s.  c.  16  Wall.  358;  PMps 
Classen,  3  B.  R.  87 ;  s.  c.  1  Wool.  204 ;  Lelman  v.  Strassberger,  2  Wooc 
554.) 

A  writ  of  error  lies  in  a  case  of  involuntary  bankruptcy,  although  the  ca 
was  tried  before  a  jury  during  a  vacation.  (Lehman  v.  StrasAerger,  2  ■Woo( 
554.) 
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No  writ  of  error  lies  from  the  circuit  court  to  the  district  court  where  the 
case  is  tried  before  the  court  without  the  intervention  of  a  jury,  (Blair  v  Allen 
3  Dillon,  101.) 

A  bill  of  exceptions  which  on  its  face  does  not  appear  to  have  been  tsiken  at 
the  trial  is  insuBBcient.      {Strain  v.  Oourdin,  11  B.  R.  156  :    s.  c.  2  Woods 
880.) 

A  bill  of  exceptions  to  the  rejection  of  certain  evidence  is  insufficient  if  it 
"does  not  set  out  the  evidence  so  rejected.  {Strain  v.  Goardin,  11  B.  R.  156;  s. 
c.  2  Woods,  380.) 

A  petition  for  a  writ  of  error  which  is  not  made  a  part  of  the  bill  of  excep- 
tions forms  no  part  of  the  record,  although  it  purports  to  set  out  all  the  evi- 
dence in  the  case.     {Strain  v.  Oourdin,  11  B.  R.  156;  s.  c.  2  Woods,  380.) 

If  the  errors  in  the  instruction  did  not  materially  afTiict  the  merits  of  the  ac- 
tion, and  the  court  could  have  properly  told  the  jury  to  find  the  verdict  as  they 
did,  the  judgment  will  be  affirmad.  {Schulenherg  v.  Kabureck,  2  Dillon,  132; 
Walh^n  v.  Babbitt,  6  B.  R.  539 ;  s.  c.  9  B.  R.  1 ;  s.  c.  16  Wall.  577.) 

A  denial  of  a  motion  for  a  nonsuit  is  not  reviewable  in  error.  {Miller  v, 
Jones,  15  B.  B.  150.) 

Questions  of  fact  can  not  be  re-examined  on  a  writ  of  error.  It  may  be  neces- 
sary, to  enable  the  court  to  see  the  principle  of  law  that  was  decided,  to  make 
the  facts,  to  some  extent,  a  part  of  the  record  by  bill  of  exceptions,  but  it  is  al- 
ways the  law  decided  that  is  subject  to  review,  and  not  the  facts.  {Ruddich  v. 
Billings,  3  B.  R.  61;  s.  c.  1  Wool.  330;  Oraginv.  Thompson,  12  B.  R.  81;  s.  c, 
2  Dillon,  513.) 

It  is  no  ground  for  reversing  a  judgment  that  it  is  rendered  payable  in 
gold  coin,  without  finding  any  such  state  of  facts  as  would  justify  thut  kind 
of  judgment.  It  would  be  the  regular  mode  in  the  absence  of  a  stipulation 
by  the  parties  to  And  the  value  in  currency,  but  this  would  only  involve  the 
necessity  of  ascertaining  the  difference  in  value  between  coin  and  currency, 
and  adding  it  to  the  coin  value.  The  result  would  practically  be  the  same, 
for  the  amount  of  currency  would  be  increased  so  as  to  equal  the  value  as  actu- 
ally found  in  coin.  The  party  would  be  required  to  pay  exactly  the  same 
value,  although  the  number  of  dollars  in  currency  would  be  greater.  He  is 
therefore  in  no  way  injured  by  the  judgment  for  coin.  {Edmondaon  v.  Hyde,  7 
B.  R.  1 ;  s.  c.  2  Saw.  205 ;  s.  c  5  L.  T.  B.  380.) 

If  a  case  is  tried  without  a  jury,  the  circuit  court  can  not,  on  a  writ  of  error 
go  behind  the  general  finding  for  the  party  to  inquire  into  the  weight  or  suffi- 
ciency of  the  evidence.     {Babbitt  v.  Burgess,  7  B.  &.  561 ;  s.  c.  2  Dillon,  169.) 

Parties  litigant  should,  if  they  so  desire,  interpose  tiieir  technical  objections 
in  the  district  court,  and  if  they  do  not,  they  ought  not  to  be  heard  for  the  first 
time  in  the  appellate  court  upon  such  points,  especially  where  it  is  obvious  that 
the  judgment  was  such  as  the  law  and  facts  demanded.  Technical  and  formal 
defects  should  be  assailed  in  order  that  they  may  be  corrected  in  the  court  of 
original  jurisdiction.  Such  defects  are  no  ground  for  the  reversalof  a  judgment 
in  the  appellate  court.     {Babbitt  v.  Burgess,  7  B.  R.  561 ;  s.  c.  2  Dillon,  169.) 

Objection  to  the  pleadings  can  not  be  entertained  in  the  circuit  court  (§  954), 
unless  they  were  raised  by  a  special  demurrer  in  the  district  court.  {Babbitt  v. 
Burgess,  7  B.  R.  561 ;  s.  o.  2  Dillon,  169.) 

A  motion  to  dismiss  a  writ  of  error  will  be  overruled  if  it  is  made  before  the 
day  on  which  the  writ  is  returnable.  {Globe  Ins.  Go.  v.  Cleveland  Ins.  Go.  21 
I.  R.  E.  14.) 

Instructions  are  entitled  to  a  reasonable  construction,  and  if  correct  when 
applied  to  the  facts  submitted  to  the  jury,  they  will  be  sustained  in  an  appellate 
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court,  even  though  if  standing  alone  or  without  any  explanation  they  would  be 
incomplete  in  respect  to  some  matter  sufficiently  explained  in  the  evidence. 
( Willis  V.  Carpenter  et  al.  14  B.  R.  521.) 

Proof  of  Claims. 

A  decision  that  the  claim  of  one  creditor  is  not  entitled  to  priority,  and  the 
claim  of  another  is,  is  not  a  rejection  of  the  first  claim.  A  creditor's  claim  is 
the  debt  due  from  the  bankrupt  to  bim,  and  the  question  of  priorify  of  payment 
ison^  totally  distinct  from  the  question  of  the  allowance  or  rejection  of  the  claim 
or  debt.  There  is  a  distinction  between  the  claim  of  a  debt  or  demand  against 
the  bankrupt,  and  the  claim  of  priority  as  to  other  creditors.  A  claim  of  prior- 
ity is  not  a  claim  asserted  against  the  bankrupt,  but  a  right  asserted  against 
other  creditors.  {In  re  York  &  Hoover,  4  B.  R.  479 ;  s.  c.  1  Abb.  C.  C.  503 ;  s. 
c.  1  L.  T.  B.  290.) 

When  an  investigation  has  been  had  and  .a  decision  as  to  the  validity  of  a 
claim  has  been  made  by  the  district  court,  the  right  of  an  objecting  creditor  to 
contest  the  claim  ceases,  and  any  farther  proceedings  to  review  the  decision  must 
be  taken  by  the  assignee.  (In  re  Troy  Woolen  Co.  9  B.  R.  329 ;  s.  c.  9  Blatch. 
191.) 

If  the  appellant  does  not  file  his  appeal  in  the  office  of  the  clerk  of  the  cir- 
cuit court,  at  the  term  which  is  held  next  after  the  expiration  of  ten  days  from 
the  time  of  claiming  the  same,  and  does  not  set  forth  a  statement,  in  writing, 
of  his  claim,  to  which  the  assignee  can  plead  or  answer,  and  thereby  form  an 
issue  to  be  tried,  the  appeal  will  be  dismissed,  although  he  claimed  an  appeal 
within  the  proper  time,  and  gave  due  notice  thereof  to  the  clerk  of  the  district 
court  and  the  opposite  party.  {In  re  Coleman,  2  B.  R.  671;  s.  c.  7  Blatch.  192; 
in  re  Place  et  al.  4  B.  R.  541 ;  s.  c.  8  Blatch.  302.) 

A  decree  rejecting  a  claim,  and  directing  that  the  assignee  recover  costs 
against  the  claimant,  to  be  taxed  by  the  clerk,  and  have  execution  'therefor,  is 
,  final  in  such  a  sense  that  an  appeal  will  lie  therefrom.  It  settles  the  rights  of 
the  parties,  finally  rejects  the  claim,  and  awards  a  recovery  of  costs  and  execu- 
tion therefor.  No  act  of  the  court  is  necessary  to  the  full  and  final  effect  of  its 
order.  The  ten  day's  begin  to  run  from  the  entry  of  the  decree,  and  not  from 
the  taxation  of  the  costs.     {In  re  Place  &  Sparkman,  9  Blatch.  369.) 

An  objection  which  goes  to  the  jurisdiction  of  the  court  does  not  rest  in  dis- 
cretion.    {In  re  Place  &  Sparkman,  9  Blatch.  869.)  ' 

If  no  bond  is  given  within  the  required  ten  days,  no  appeal  can  be  allowed. 
Still,  if  the  bond  is  in  proper  form,  and  properly  executed,  and  is  in  a  proper 
amount,  and  the  sureties  are  sufficient,  the  judge  of  the  district  court  may  ap- 
prove it  as  a  bond  which  would  be  a  proper  one  if  given  in  time,  leaving  it  to 
the  appellee  to  move  the  appellate  court  to  dismiss  the  appeal  if  such  a  course 
shall  seem  proper  to  him.  The  bond  must  clearly  and  accurately  state  by 
wha*  court  the  decree  appealed  from  was  rendered.  (Benjamin  v.  Hart  \ 
B.  R.  408.)  \      J  , 

Sec.  4981. — ISTo  appeal  shall  be  allowed  in  any  case  from  the 
district  to  the  circuit  court  unless  it  is  claimed,  and  notice  given 
thereof  to  the  clerk  of  the  district  court,  to  be  entered  with  the 
record  of  the  proceedings,  and  also  to  the  assignee  or  creditor,  as 
the  case  may  be,  or  to  the  defeated  party  in  equity,  within  ten 
days  after  tlie  entry  of  the  decree  or  decision  appealed  from ;  nor 
unless  the  appellant  at  the  time  of  claiming  the  same  shall  give 
bond  in  the  manner  required  in  cases  of  appeals  in  suits  in  equity ; 
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nor  shall  &ny  writ  of  error  be  allowed  unless  the  party  claiming 
it  shall  comply  with  the  provisions  of  law  regulating  tlie  granting 
of  such  wi'its. 

Statute  Revised— March  2,  1867-,  ch.  176,  §8,  14  Stat.  520. 

The  failure  to  give  notice  to  the  adverse  party  vpithin  ten  days,  whether 
claimant  or  assignee,  is  equally  fatal  to  the  appeal  as  the  failure  to  give  the  no- 
tice to  the  clerk  that.the  appeal  is  claimed.  {Wood  v.  Bailey,  12  B.  R.  132;  s. 
c.  21  Wall.  640.) 

The  words  "  defeated  party  "  must  be  construed  as  "  opposite  party,"  or 
"successful  party,"  or  "  adverse  party."  {Wood  v.  Bailey,  12  B.  R.  132;  s.  c. 
21  Wall.  640.) 

Sec.  4982. — Such  appeal  shall  be  entered  at  the  term  of  the 
circuit  court  which  shall  be  held  within  the  district  next  after  the 
expiration  of  ten  days  from  the  time  of  claiming  the  same. 

Statute  Revised— March  2,  1867,  ch.  176,  §  8,  14  Stat.  520. 

The  right  of  appeal,  as  given  by  the  statute,  can  neither  be  enlarged  nor  re- 
stricted by  the  district  or  the  circuit  court.  The  regulation  of  appeals  is  a  regu- 
lation of  jurisdiction.  The  circuit  court  has  no  jurisdiction  of  any  appeal  in 
any  case  under  the  bankrupt  act  from  the  district  court,  unless  it  is  claimed, 
and  bond  is  filed  at  the  time  it  is  claimed,  and  notice  of  it  given,  as  required  by 
this  section,  within  ten  days  after ,the  entry  of  the  decree  or  decision  appealed 
from ;  and  unless  it  is  entered  at  the  term  of  the  circuit  court  first  held  within 
and  for  the  proper  district  next  after  the  expiration  of  ten  days  from  the  time  it 
was  claimed.  {In  re  John  Alexander,  3  B.  R.  29 ;  s.  c.  Chase,  295 ;  s.  c.  2  L. 
T.  B.  81;  in  re  Kyler,  3  B.  R.  46;  s.  c  6  Blatch.  514;  Hawkins  v.  Eastings 
Mit'l  Banhj  1  Dillon,  453;  Sedgwichy.  Fridenherg,  11  Blatch.  77.) 

Although  the  circuit  court  will  not  and  can  not  get  any  jurisdiction  of  the 
appeal  if  the  same  is  not  taken  in  ten  days,  yet  by  the  filing  and  serving  of  the 
notice  of  the  appeal  the  court  does  obtain  jurisdiction,  and  the  words  which  re- 
fer to  the  entering  of  the  appeal  at  the  next  circuit  are  merely  directory,  and 
the  time  for  filing  the  transmiss  maybe  enlarged  by  agreement.  {Baldwin  v. 
Jlapplee,  5  B.  R.  19 ;  Barron  v.  Morris,  14  B.  R.  371 ;  s.  c.  2  Woods,  354.) 

The  district;]  udge  or  a  circuit  judge  may,  in  a  proper  case,  enlarge  the  time 
for  entering  an  appeal,  and  an  application  for  that  purpose  should  be  made  as 
soon  as  the  parties  are  apprehensive  that  they  will  not  have  time  sufficient  to 
prepare  proper  pleadings.     {Barron  v.  Morris,  14  B.  B.  371;    s.  c.  2  Woods, 

354) 

Although  the  rule  in  regard  to  entering  the  appeal  is  merely  directory,  still 
if  it  is  disregarded,  the  appellee  has  a  prima  facie  ground  of  dismissal.  {Bar- 
ron V.  Morris,  14  B.  R.   371 ;  s.  c.  2  Woods,  354.) 

What  is  required  to  be  filed  in  the  circuit  court  within  ten  days  from  the 
time  of  taking  the  appeal,  is  the  appeal  containing  a  statement  of  the  appellant's 
claim,  and  a  brief  account  of  what  has  been  done  in  the  district  court,  and  the 
grounds  of  appeal.  It  is  not  necessary  that  the  transcript  of  the  proceedings  in 
the  district  court  shall  be  filed  within  ten  days.  {Barron  v.  Morris,  14  B.  R. 
371 ;  s.  c.  2  Woods,  354.) 

When  an  appeal  has  not  been  properly  taken,  a  motion  for  a  re-argument, 
so  that  an  appeal  may  be  taken  from  the  decree  when  re-entered,  will  not  be 
granted,  unless  the  case  is  one  of  unquestionable  mistake,  evincing  perfect  good 
iiiith,  and  is  meritorious;  and  even  then,  to  grant  such  relief  is  going  to  the  ex- 
treme verge  of  judicial  decisions.     A  court  should  not  do  indirectly  what  it  has 
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no  power  to  do  directly,  except,  perhaps  in  such  extraordinary  and  extri 
cases  as  ought  to  be  considered  as  exceptions  to  an  almost  inflexible  and  al 
lute  general  rule.     {In  re  Troy  Woolen  Co.  6  B.  E.  16;  s.  c.  6  Ben.  413.) 

Taken  literally,  the  ten  days'  limitation  does  not  extend  to  writs  of  en 
but  the  better  opinion  is  in  view  of  the  fact  that  writs  of  error  and  appeals 
associated  together  in  the  preceding  sections,  that  the  word  appeal  in  this  i 
tion  means  the  same  as  review  or  revision,  and  that  it  was  intended  to  inch 
the  writ  of  error  as  well  as  appeal,  as  the  whole  section  seems  to  contemplal 
more  expeditious  disposition  of  the  cause  in  the  appellate  (Jourt  than  that  j 
scribed  in  the  judiciary  act  or  the  act  to  amend  the  judiciary  system.  {Ins. 
V.  Oomslock,  8  B.  R.  145;  s.  c.  16  Wall.  258;  Coit  v.  Bdbinson,  9  B.  R.  289 
c.  19  Wall.  274.) 

Sec.  4983. — If  the  appellant  in  writing  waives  his  appeal  bsfo 
any  decision  thereon,  proceedings  may  be  had  in  the  district  coi 
as  if  no  appeal  had  been  taken. 

Statute  Revised— March  2,  1867,  ch.  176,  §  8,  14  Stat.  520. 

Sec.  4984. — A  supposed  creditor  who  takes  an  appeal  to  t 
circuit  court  from  the  decision  of  the  district  court,  rejecting  J 
claim  in  whole  or  in  part,  shall,  xipon  entering  his  appeal  in  t 
circuit  court,  file  in  the  clerk's  office  thereof,  a  statement  in  wi 
ing  of  his  claim,  setting  forth  the  same,  substantially,  as  in 
declaration  for  the  satne  cause  of  action  at  law,  and  the  assigi 
shall  plead  or  answer  thereto  in  like  manner,  and  like  proceedir 
shall  thereupon  be  had  in  the  pleadings,  trial  and  determinati 
of  the  cause,  as  in  actions  at  law  commenced  and  prosecuted, 
the  usual  manner,  in  the  courts  of  the  United  States,  except  tl 
no  execution  shall  be  awarded  against  the  assignee  for  the  amou 
of  a  debt  found  due  to  the  creditor. 

Statute  Revised— March  2,  1867,  ch.  176,  §  24, 14  Stat.  528.  Prior  Statut 
April  4,  1800,  ch.  19,  §  58,  2  Stat.  35. 

A  creditor  can  not  demand  payment  of  his  debt  until  he  makes  and  prese 
to  the  assignee  the  proper  proof.  This  provision  is  analogous  in  purpose  i 
proceeding  to  the  probate  of  the  debts  against  the  estate  of  a  decedent  bel 
being  presented  to  or  allowed  by  an  administrator.  When  this  is  done,  pari 
interested  may  object  to  the  claim,  and  the  court — the  district  judge  withot 
jury  in  a  summary  manner — may  reject  the  claim  as  not  being  duly  proved, 
as  being  founded  in  fraud,  illegality,  or  mistake.  Then,  and  not  before, 
supposed  creditor  may  bring  an  action  in  the  circuit  court  against  the  assign 
and  have  his  right  to  payment  regularly  tried.  But  this  action  can  only 
maintained  by  the  creditor's  first -taking  an  appeal  from  the  order  rejecting 
claim.  This  appeal  must  be  taken  within  a  limited  time,  in  a  particular  mam 
and  to  a  particular  court.  The  right  to  sue  the  assignee  is  postponed  i 
limited  to  the  happening  and  performance  of  these  precedent  circumstances  i 
conditions.  But  they  are  not  adjudications,  but  only  proceedings  prelimin 
of  adjudication.  {CatUn  v.  Foster,  3  B.  R.  540;  s.  c.  1  Saw.  37;  s.  c.  1  L.  T 
192.) 

The  statement  must  be  in  form  and  substance  a  declaration  of  the  suppo 
cause  of  action,  to  which  the  adverse  party  can  plead  and  go  to  trial.  (J) 
Place  elal.  4  B.  R.  541  ;  s.  c.  8  Blatch.  302.) 
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The  provisions  of  this  section  seem  to  be  made  for  ordinary  debts,  and  if 
taken  literally,  the  case  of  an  equitable  debt  is  overlooked.  But  the  circuit  court 
has  fall  appelLxte  povrer,  and  may  make  such  order  in  relation  to  appeals,  not 
fully  provided  for  in  this  section,  as  may  be  necessary  to  conform  the  proceed- 
in^s  to  the  nature  of  the  case.  {In,  re  Blandin,  5  B.  R.  39;  s.  c.  Lowell,  543; 
s.c.  2L.  T.  B.  198.) 

The  circuit  court  has  no  original  jurisdiction  to  receive  and  allow.debts 
against  the  estate  of  a  bankrupt.  The  claims  of  creditors  must  first  be  presented 
in  the  district  court.  It  is  not  proper  to  present  one  claim  in  the  district  court 
and  under  cover  of  an  appeal  transform  the  claim  into  a  new  and  distinct  cause 
of  action.  In  other  words,  the  circuit  court  on  appeal  ought  not  to  be  called 
upon  to  decide  questions  either  of  law  or  of  fact  that  were  not  raised  and  in- 
volved in  the  decision  of  the  district  court.  The  same  cause  of  action  is  to  be  pur- 
sued, though  it  may  happen  that  new  or  further  proofs  in  support  of  that  cause 
of  action  may  establish  facts  not  proved  below,  and  new  questions  of  law  may 
arise  thereupon.  (In  re  Jay  cox  &  Green,  7  B.  R.  578;  s.  c.  13  B.  R.  122;  s.  c. 
12  Blatch.  209;  s.  c.  13  Blatch,  70.) 

Where  the  proof  in  the  district  court  is  on  a  note,  the  creditor  can  not  in  the 
circuit  court  rely  on  a  claim  for  money  loaned.  {In  re  Jaycox  &  Green,  7  B.  R. 
578;  s.  c.  13  B.  R.  122;  s.  c  12  Blatch.  209;  s.  c.  13  Blatch.  70.) 

Sec.  4985. — ^The  final  judgment  of  the  circuit  court,  rendered 
upon  any  appeal  provided  for  in  the  preceding  section,  shall  be 
conclusive,  and  the  lists  of  debts  shall,  if  necessary,  be  altered  to 
conform  thereto.  The  party  prevailing  in  the  suit  shall  be  entitled 
to  costs  against  the  adverse  party,  to  be  taxed  and  recovered  as  in 
suits  at  law ;  if  recovered  against  the  assignee,  tliey  shall  be  al- 
lowed out  of  the  estate. 

Statute  Revised— March  2,  1867,  ch.  176,  §24-,  U  Stat.  528. 

Sec.  4986.— The  circuit  court  for  each  district  shall  have  a 
general  superintendence  and  jurisdiction  of  all  cases  and  questions 
arising  in  the  district  court  for  such  district  when  sitting  as  a  court 
of  bankruptcy,  whether  the  poweis  and  jurisdiction  of  a  circuit 
court  have  been  conferred  on  such  district  court  or  not ;  and  ex- 
cept when  special  provision  is  otherwise  made,  may,  upon  bill, 
petition,  or  other  proper  process,  of  any  party  aggrieved,  hear  and 
determine  the  case  as  in  a  court  of  equity ;  and  the  powers  and 
jurisdiction  hereby  granted  may  be  exercised  either  by  the  court 
in  term  time,  or,  in  vacation,  by  the  circuit  justice  or  by  the  cir- 
cuit judge  of  the  circuit. 

Statutes  Revised— March  2, 1867,  ch.  176,  §  2,  14  Stat.  518;  June  8,  1872, 
cb.  340,  17  Stat.  334.     Prior  Statute— August  19,  1841,  ch.  9,  §  6,  5  Stat.  445- 

Con§ti'nction. 

It  would  be  difficult  to  use  language  capable  of  conferring  a  more  complete 
supervision  over  all  the  proceedings  of  the  district  court  in  bankruptcy.  There 
is  not  only  a  general  superintendence;  but,  lest  that  word  might  not  include 
everything,  there  is  a  general  jurisdiction  conferred.  This  extends  not  only  to 
all  cases,  but  to  all  questions  arising  under  the  act.  In  other  words,  the  circuit 
court  may  review  the  whole  case  and  decide  on  it,  or  it  may  assume  jurisdiction 
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of  any  particular  question  arising  in  the  progress  of  the  case.     This  jurisdici 
can  only  be  exercised  over  proceedings  in  bankruptcy  already  pending  in 
district  court.     {Buddickv.  Billings,  3  B.  R.  61 ;  s.  c.  1  Wool.  330;  in  re  J( 
Alexander,  3  B.  R.  29;  s.  c.  Chase,  295:  s.  c.  2  L.  T.  B.  81;  Bill  ^.  JBechwiti 
B.  R.  241 ;  Littlefield  v.  Del.  &  Hud.  Canal  Co.  i  B.  R.  257.) 

The  revision  contemplated  by  this  clause  is  evidently  of  a  special  and  si 
mary  character,  substantially  the  same  as  that  given  in  the  prior  bankrupt  i 
as  suflBciently  appears  from  the  words  ''  general  superintendence  "  preceding! 
qualifying  the  word  jurisdiction,  and  more  clearly,  from  the  fact  that,  the  ju 
diction  extends  to  mere  questions,  as  contradistinguished  from  judgments  or 
crees,  as  well  as  to  cases,  showing  that  it  includes  the  latter  as  well  as 
former,  and  that  the  jurisdiction  may  be  exercised  in  chambers  as  well  as 
court,  and  in  vacation  as  well  as  in  term  time.  {Morgan  v.  Thornhill,  5  B.  R. 
s.  c.  11  Wall.  65 ;  Coit  v.  Eobinmn,  9  B.  R.  289 ;  s.  c.  19  Wall.  274.) 

The  only  construction,  which  gives  due  effect  to  all  parts  of  the  act  relat 
to  revisory  jurisdiction,  is  that  which,  on  the  one  hand,  excludes  from  the  cs 
gory  of  general  superintendence  and  jurisdiction  of  the  circuit  court,  the  appell 
jurisdiction  defined  by  section  4980;  and,  on  the  other,  brings  within  that  ci 
gory  all  decisions  of  the  district  court,  or  the  district  judge  at  chambers,  wh 
can  not  be  reviewed  upon  appeal  or  writ  of  error  under  the  provisions  of  t 
section.  {In  re  John  Alexander,  3  B.  R.  29 ;  s.  c.  Chase,  295 ;  s.  c.  2  L.  T. 
81.) 

Power  to  revise  all  cases  and  questions  which  arise  in  the  district  courts 
a  proceeding  in  bankruptcy,  "  except  when  special  provision  is'otherwise  mad 
is  conferred  upon  the  circuit  courts;  but  this  power  does  not  extend  to  a 
case  where  special  provision  for  the  revision  of  the  case  is  otherwise  made, 
where  it  is  provided  that  an  appeal  will  lie  from  the  district  court  to  the  circ 
court,  or  where  a  writ  of  error  will  lie  from  the  circuit  court  to  the  disti 
court,  in  the  manner  provided  in  the  laws  of  Congress  allowing  appeals  a 
writs  of  error.  {Smith  v.  Mason,  6  B.  R.  1 ;  s.  o.  14  Wall.  419;  s.  c.  5  L.  T. 
7;  KnigU  v.  Cheney,  5  B.  R.  305;  s.  c.  2  L.  T.  B.  205;  Stickney  v.  Wilt,  11 
R.  97;  s.  0.23  Wall.  150.) 

The  proceeding  in  bankruptcy,  from  the  filing  of  the  petition  to  the  dischai 
of  the  bankrupt  and  the  final  dividend,  is  a  single  statutory  case  or  proceedi 
In  the  conduct  of  the  case  a  large  number  of  questions  may  arise.  Before 
assets  of  the  bankrupt  can  be  collected  and  distributed,  it  will  frequently  oci 
that  the  assignee  or  a  creditor  will  be  driven  to  a  regular  bill  in  equity  or 
action  at  law.  In  these  cases,  the  circuit  court  has  no  supervisory  jurisdicti 
nor  has  it  where  the  claim  of  a  supposed  creditor  has  been  rejected  in  whole 
in  part,  or  where  the  assignee  is  dissatisfied  withi  the  allowance  of  a  cla 
These  classes  of  cases  may  be  taken  up  on  writ  of  error  or  appeal.  But 
other  cases  and  questions  arising  in  the  progress  of  a  case  of  bankrup 
through  the  bankrupt  court,  whether  the  matter  is  of  legal  or  equitable  c 
nizance,  and  when  the  matter  is  not  the  subject  of  a  regular  suit  in  equity  oi 
law,  or  the  allowance  or  disallowance  of  a  claim,  fall  within  the  supervisi 
jurisdiction,  and  may  upon  bill,  petition  or  other  proper  process  of  any  pa 
aggrieved,  be  heard  and  determined  in  the  circuit  court  as  a  court  of  equ 
{In  re  York  &  Hoover,  4  B.  B.  479 ;  s.  c.  1  Abb.  C.  C.  503 ;  s.  c.  1  L.  T; 
290.) 

Jurisdiction  is  conferred  upon  "  the  circuit  court  within  the  district  wh 
-the  proceedings  shall  be  pending,"  but  the  meaning  of  Congress,  in  employ 
that  language,  is  to  describe  the  particular  circuit  court  in  which  the  jurisi 
tion  shall  be  exercised,  and  not  the  state  of  the  matter  to  be  revised,  as  it ' 
clearly  the  intention  of  Congress  that  all  such  matters  should  be  suhjecl 
revision  in  the  circuit  court,  whether  interlocutory  or  final.  Revision  musi 
sought  in  the  circuit  court  of  the  district  where  the  proceedings  took  pi 
which  the  petitioner  asks  to  have  revised;  but  he  is  not  deprived  of  a  rem 
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because  the  decree  is  in  its  nature  final.  It  was  the  intention  of  Congress  to 
subject  every  ruling,  order  and  decree  of  the  district  court,  in  bankrupt  cases, 
to  the  examination  and  revision  of  the  circuit  court.  {Littlefield  v.  Del.  &  Hud^ 
Canal  Co.  4  B.  R.  257) 

It  is  not  every  proceeding  in  a  bankrupt  case  that  the  circuit  court  is  author- 
ized to  review.  The  circuit  court  is  not  empowered  to  pass  upon  the  doings 
and  actings  of  the  registers,  or  assignees,  or  creditors.  The  case  or  question 
presented  for  revision  must  be  a  case  or  question  fairly  presented  to  and  passed 
upon  by  the  bankrupt  court.  That  is  the  court  of  first  resort.  To  that  court 
first  must  the  question  and  proofs  be  presented,  and  if  that  court  errs  upon  the 
question  presented,  then,  and  then  only,  can  resort  be  had  to  the  circuit  court. 
A  party  can  not  go  into  the  circuit  court  in  the  first  instance  to  make  his  case  or 
question.     (Ala.  &  Chat.  B.  B.  Co.  v.  Jones,  7  B.  R.  145.) 

The  circuit  court  will  not  set  aside  an  alleged  fraudulent  sale  of  real  estate 
ordered  by  the  bankrupt  court  and  made  by  the  assignee,  unless  the  motion  is 
first  presented  to  the  bankrupt  court,  because  it  can  only  review  the  action  of 
the  court,  and  not  the  action  of  the  assignee.  {Baileiy  v.  Whitfield,  7  B.  R. 
173.) 

There  is  no  warrant  for  limiting  the  jurisdiction  of  the  circuit  court  to  re- 
view summary  proceedings  in  bankruptcy  by  any  measure  of  the  value  of  the 
property  involved.     {Samson  v.  Blake,  6  B.  R.  410  ;•  s.  c.  9  Blatch.  379.) 

If  there  is  nothing  in  the  record  to  show  that  the  district  court  found  any- 
thing upon  a  particular  point,  the  circuit  court  can  not  consider  that  as  a  ques- 
tion properly  before  it  for  revision.  (In  re  MoGilton  et  al.  7  B.  R.  294 ;  s.  c.  3 
Biss.  144.) 

The  bankrupt  act  does  not  contemplate  the  bringing  of  cases  relating  to  the 
election  of  an  assignee,  and  the  qualifications  of  voters  before  the  circuit  court 
for  review.  To  decide  upon  the  legality  of  the  votes  or  qualifications  of  creditors 
involves  no  principle  of  equity  unless  fraud  in  the  election  is  alleged.  The  dis- 
trict courts  are  vested  with  large  discretionary  powers  in  reference  to  the 
appointment  and  approval  of  assignees,  and  the  circuit  courts  will  decline  to  in- 
terfere with  them.  {Woods  v.  Buekwell,  7  B.  R.  405;  s.  c.  2  Dillon,  38;  in  re 
Adler  Brothers,  2  Woods,  571.) 

The  action  of  the  district  court  in  removing  an  assignee  or  consenting  to  a 
removal  by  a  vote  of  the  creditors  is  not  subject  to  review  under  this  section. 
{In  re  Adler  Brothers,  2  Woods,  571.) 

The  circuit  court  has  jurisdiction  to  revise  the  proceedings  of  the  district 
court  for  the  middle  district  of  Alabama.  {Alabama  B.  B.  Go.  v.  JoTies,  5  B. 
R.  97.) 

Decrees  of  the  district  court  are  final,  in  the  constitutional  sense,  although 
they  are  rendered  under  an  act  of  Congress  which  makes  them  subject  to  revision 
by  the  circuit  court;,  and  consequently  the  right  of  such  revision  is  not  inconsist- 
ent with  the  interest  which  the  opposite  party  acquires  in  the  decree.  Rendered 
as  the  decree  is,  subject  to  revision  in  the  circuit  court,  no  party  acquires  or  can 
acquire  any  interest  in  the  decree  to  defeat  the  right  of  such  revision.  {Little- 
field  V.  Del.  &  Hud.  Canal  Co.  4  B.  R.  257.) 

The  superintendence  and  jurisdiction  conferred  by  this  clause  are  revisory 
of  cases  and  questions  arising  in  the  district  court,  and  contemplate  a  review 
of  what  is  presented  to  that  court  for  consideration  and  decision.  They  may 
include  the  power  which,  in  a  special  and  perhaps  more  restricted  form,  was 
given  in  the  sixth  section  ofthe  bankrupt  act  of  1841,  wherein  authority  was 
given  to  adjourn  any  point  or  question  Arising  in  any  case  in  bankruptcy, 
into  the  circuit  court,  to  be  there  heard  and  determined;  and  it  may  be  that, 
under  the  present  act,  the  presentation  of  such  questions,  and  the  jurisdiction 
of  the  circuit  court  over  them,  does  not,  as  in  the  former,  depend  upon  the 
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discretion  of  the  district  court.  But,  in  either  view,  the  question,  or  cases 
presenting  such  questions,  must  arise  in  the  district  court;  and  their  deter- 
mination in  the  circuit  court  is  either  for  the  guidance  or  control  of  the 
district  court.  This  is  not  a  jurisdiction  to  assume  the  conduct  of  ttc  pro- 
ceedings, or  to  specifically  enforce  or  execute  the  orders  or  decrees  of  that 
court.  For  that  purpose  the  district  court  has  ample  and  exclusive  power. 
The  act  does  not  blend  or  confound  the  two  courts  in  the  administration  of 
the  bankrupt  law.  The  courts  are  distinct  under  that  act,  as  under  all  others, 
and  exercise  u,  separate  jurisdiction,  each  in  its  own  sphere.  The  proceed- 
ings for  a  review  of  the  decree  of  the  di.strict  court  bring  the  decree,  and 
whatever  orders  are  involved  therein,  before  the  circuit  court;  but  do  not 
operate  to  transfer  the  entire  proceedings  in  bankruptcy  into  the  circuit 
court,  to  be  there  continued  as  in  a  court  of  first  instance.  If  the  decree  is 
atflrmed,  it  stands  as  the  decree  of  the  district  court,  and  not  of  the  circuit 
court;  and  is  to  be  carried  into  due  execution  by  the  former,  and  not  the 
latter.  {In  re  Binninger  et  al.  3  B.  R.  487;  s.  c.  7  Blatch.  159;  s.  c.  1  L.  T. 
B.  183;  in  ?•«  Binninger  «« aZ.  3  B.  R.  489 ;  s.  c.  7  Blatch.  165;  s.  c.  1  L.  T, 
B.  186.) 

The  exercise  of  this  jurisdiction  is  not  placed  by  the  act  under  specific  regu- 
lations and  restrictions  like  the  proceeding  by  appeal  or  writ  of  error,  nor  has 
the  supreme  court  prescribed  any  rule  concerning  it.  It  must  depend  on  the 
sound  discretion  of  the  court.  Unreasonable  delay  in  invoking  the  superintend- 
ing jurisdiction  should  not  be  allowed,  nor  should  such  excessive  rigor  be  exer- 
cised that  the  ends  of  justice  will  probably  be  defeated.  {In  re  John  Alexan- 
der, S  B.  R.  29;  s,  c.  Chase,  295;  s.  c.  2  L.  T.  B.  81;  Littlefield  ^.Del.&EvA- 
-son  Canal  Co.  4  B.  R.  257;  Sutherland  v.  Kellogg,  2  Biss.  405;  in  re  Work, 
McCough  &  Co.  3U  Leg.  Int.  361 :  Banh  v.  Cooper,  9  B.  R.  529 ;  s.  c.  20  Wall. 
171.) 

What  is  a  reasonable  time  depends  on  the  circumstances  of  each  case.  Gen- 
erally it  should  be  fixed  in  analogy  to  the  period  designated  within  which  ap- 
peals must  be  taken.     {Bank  v.  Cooper,  9  B.  R.  529 ;  s.  c.  20  Wall.  171.) 

A  review  may  be  applied  for  at  any  time  before  the  supposed  erroneous 
order  is  carried  into  execution.  {In  re  Edward  A.  Casey,  8  B.  E.  71;  s.  c.  10 
Blatch.  376.) 

If  a  party  delays  unreasonably  to  file  the  petition  for  a  review,  he  may  be 
required  to  pay  the  costs  which  have  been  incurred  in  executing  the  decree. 
{Thames  v.  Miller,  2  Woods,  564.) 

Power  to  make  rules  for  the  orderly  conducting  of  business  in  court  is  vested 
in  the  circuit  court  as  well  as  in  the  supreme  court,  provided  such  rules  are  not 
repugnant  to  the  laws  of  the  United  States,  and  are  not  inconsistent  with  the 
rules  relating  to  the  same  subject  established  by  the  supreme  court.  {Sweatt  v, 
Boston  B.  B.  Co.  5  B.  R.  284;  s.  c.  1  L.  T.  B.  273.) 

The  jurisdiction  conferred  by  this  clause  can  only  be  exercised  within  and 
for  the  district  "where  the  proceedings  in  bankruptcy  shall  be  pending." 
{Shearman  v.  Bingham,  5  B.  R.  34;  s.  o.  7  B.  R.  490 ;  s.  c.  3  C.  L.  N.  258.) 

If  the  judge  was  a  creditor  at  the  time  when  the  proceedings  were  com- 
menced, and  has  since  assigned  his  claim,  he  is  not  legally  disqualified  to  act  in 
the  case,  and,  being  qualified,  he  is  not  at  liberty,  upon  a  matter  of  mere  per- 
sonal feeling  or  preference,  to  decline  the  responsibility  thrown  upon  him  by 
official  position.     {In  re  Sime  &  Co.  7  B.  R.  407;  s.  c.  5  Pac.  L.  R.  217.) 

This  section.does  not  declare  in  terms  that  the  {)arty  aggrieved,  or  any  party, 
shall  have  the  right  to  invoke  that  superintendence  and  jurisdiction  ;  but  that  is 
necessarily  implied.  A  court  of  justice  is  not  at  liberty  to  disown  its  jurisdiction, 
er  to  refuse  to  entertain  parties  who  apply  in  due  form  lor  its  exercise.  AVhere 
the  jurisdiction  is  itself  discretionary,  it  may  be  declined;  and  where  parties  do 
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'  not  apply  in  the  legal  or  prescribed  manner,  or  in  due  season,  or  are  otherwise 
i  in  fault  in  the  matter  of  the  review  sought,  doubtless  the  court  may  dismiss  their 
'  application.  And  the  control  of  the  court  over  frivolous  and  vexatious  appeals  , 
I  of  any  kind  is  not  questionable.  But  the  court  can  not  impose  compulsory  dis- 
i  missal  as  a  penalty  or  consequence  of  alleged  or  supposed  misconduct  elsewhere, 
!  which  has  no  effect  to  delay  or  impede  the  exercise  of  the  power  of  the  court  in 
:  the  matter  of  the  relief  sought.  It  will  not  compel  a  party  to  elect  whether  he 
:   will  further  prosecute  his  petition  of  review  or  an  action  commenced  in  a  State 

•  court  against  the  appellee  to  restrain  him  from  prosecuting  the  proceedings  in 

•  banljruptcy.     {In  re  Binninger  et  al.  3  B.  R.  489;  s.  c.  7  Blatch.  168;  s.  c.  1 
L.T.  B.  187.) 

There  is  one  class  of  cases  where,  by  the  provisions  of  the  bankrupt  act, 

issues  may  be  framed  and  tried  by  a  jury,  to  wit,  where  the  debtor  opposes 

the  petition  that  he  may  be  adjudged  a  bankrupt.     Such  cases,  when  tried  by  a 

jury,  if  the  circuit  court  has  any  jurisdiction  upon  the  subject,  must  be  removed 

•into  the  circuit  comt  by  a  writ  of  error,  as  they,   when   tried   by  a  j  ury,  are 

excluded  from  the  special  jurisdiction  conferred  under  this  clause  by  the  very 

-words  of  the  clause.     Where  "  special  provision  is  otherwise  made,"  the  case  is 

excluded  from  the  general  superintendence  and  jurisdiction  of  the  circuit  court 

by  the  exception  introduced  as  a  parenthesis  into  the  body  of  this  part  of  the 

'    flection.     Special  provision  is  made  in  such  cases  within  the  meaning  of  that 

1     exception  when  the  case  is  tried  by  ajury,  and  there  is  not  a  word  in  the  act 

having  the  slightest  tendency  to  show  that  Congress  intended  that  a  fact  found 

by  a  jury  in  a  district  court  should  be  re-examined  in  a  summary  way  by  the 

circuit  court.     Such  cases  may  be  tried  by  the  district  court  without  ajury,  and 

in  that  event  no  doubt  is  entertained  that  the  case  is  within  the  supervisory 

jnrisdiction  of  the  circuit  court.     {Morgan  v.    ThornMll,  5  B.  R.  1;   s.  c.  11 

Wall.  65.) 

Special  provision  is  not  otherwise  made  for  the  re-examination  by  the  circuit 
of  the  decision  of  the  district  court  in  granting  or  refusing  a  discharge,  and  hence 
it  can  only  be  done  under  the  power  conferred  by  this  clause.  {Ooity.  Robinson, 
9B.  E.289;  s.  c.  19  Wall.  274-.) 

If  a  claim  is  allowed  in  spite  of  the  opposition  of  a  contesting  creditor,  he 
may  take  the  question  to  the  circuit  court  by  a  revisory  petition.  {In  re  Adolph 
Joseph,  2  Woods,  390 ;  contra,  in  re  Troy  Woolen  Co.  9  B.  R.  329 ;  s.  c.  9 
Blatch.  191.) 

If  an  assignee  appeals  from  the  allowance  of  a  claim,  and  an  opposing  creditor 
files  a  petition  of  review,  the  circuit  court  may  determine  which  form  of  pro- 
ceeding shall  be  retained.     {In  re  Adolph  Joseph,  2  Woods,  390.) 

If  a  fund  recovered  in  an  action  instituted  before  the  commencement  of  the 
proceedings  in  bankruptcy  is  deposited  in  the  registry  of  the  district  court,  an 
order  upon  a  petition  of  the  bankrupt,  praying  that  a  certain  part  thereof  be 
awarded  to  him  and  his  attorney,  is  reviewable  by  a  supervisory  petition. 
■{Mayhin  v.  Raymond,  15  B.  E.  353 ;  4  A.  L.  T.  [N.  S.]  21.) 

Even  if  the  circuit  court  can  review  an  interlocutory  order  made  by  the  district 
«ourt  in  a  suit  in  equity  before  a  final  decree  has  been  made  in  the  cause,  the  re- 
view can  only  be  had  by  means  of  an  appeal,  and  not  by  means  of  a  petition  of 
review.     {Warren  v.  Tenth  NaiH  Bank,  9  Blatch.  193.) 

Questions  of  law  which  arise  in  the  progress  of  a  proceeding  in  involuntary 
bankruptcy,  where  a  jury  trial  has  been  demanded,  can  only  be  reviewed  by  a 
writ  of  error  after  a  final  adjudication.  {In  re  Oregon  B.  P.  &  P.  Co.  14  B.  R. 
394;  s.  c.  3  Saw.  529.) 

The  granting  or  refusing  of  a  motion  for  a  new  trial  is  a  matter  resting  in  the 
sound  discretion  of  the  district  court,  under  all  the  circumstances  of  the  case, 
and  can  not  be  revised  by  the  circuit  court,  and  the  statute  intended  to  provide 
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for  the  revision  of  questions  of  law  and  not  questions  of  discretion,     (j 
Daniel  Marsh,  6  Law  Rep.  67.) 

The  circuit  court  will  not  decide  whether  a  new  trial  ought  to  be  grante 
not,  unless  all  the  evidence  which'was  given  at  the  trial  and  all  the  circumsta 
of  the  whole  case  are  brought  before  it  by  a  complete  report.  {In  re  Di 
Marsh,  6  Law  Rep.  67.) 

It  has  been  decided  that  the  following  proceedings  may  be- reviewed  in 
way,  to  wit: 

Proceedings  in  involuntary  bankruptcy  to  have  a  debtor  declared  a  bankr 
where  there  is  no  trial  by  a  jury.  {Perry  v.  Langley,  2  B.  R.  596;  s.  c.  8  i 
Reg.  427;  Farrin  v.  Crawford,  2  B.  R.  602;  in  re  Craft,  1  B.  R.  378;  s. 
B.  R.  Ill ;  s.  c.  6  Blatch.  177;  s.  c.  2  Ben.  214;  Sutherland  v.  Kellogg,  2  I 
405;  TTwnhillv.  Bank,  5  B.  R.  367;  s.  c.  1  Woods,  1;  in  re  Picton,  11  B 
420 ;  s.  c.  2  Dillon,  548.) 

Proceedings  on  the  bankrupt's  application  for  a  discharge.  {In  re  3 
Reed,  2  B.  R.  9;  Ruddich  v.  Billings,  3  B.  R.  61 ;  s.  c.  1  Wool.  330;  Littlej 
Y.  Del.  &  Hudson  Canal  Co.  4  B.  R.  257 ;  Coit  v.  BaUnaon,  9  B.  R.  289 ;  s.  c 
Wall.  274.) 

A  decision  refusing  to  stay  proceedings  on  a  suit  in  a  State  court  against 
bankrupt.  {In  re  W.  E.  Robinson,  2  B.  R.  342 ;  s.  c.  6  Blatch.  253 ;  s.  c, 
How.  Pr.  176;  s.  c.  2  L.  T.  B.  18:) 

Proceedings  instituted  by  an  assignee  to  sell  property  belonging  to  the  ba 
rupt's  estate.  {In  re  John  Alexander,  3  B.  R.  29 ;  s.  c.  Chase,  295 ;  s.  c.  S 
T.  B.  81 ;  Ma/rhson  v.  Heaney,  1  Dillon,  511,  note.) 

Proceedings  on  a  summary  petition  filed  in  the  cause  in  bankruptcy  to 
cover  property  held  contrary  to  the  bankrupt  act.  {Bill  v.  Beekwith,  2  B. 
241;  in  re  Kerosene  Oil  Co.  3  B.  R.  125;  s.  c.  6  Blatch.  521.) 

Proceedings  upon  a  petition  for  release  from  arrest.  {In  re  J.  H.  Kiml 
2  B.  R.  354;  s.  c.  6  Blatch.  292;  s.  c.  2  Ben.  554.) 

Proceedings  for  the  purpose  of  ascertaining  and  liquidating  liens.  {Ir 
York  &  Hoover,  4  B.  R.  479;  s.  c.  1  Abb.  C.  C.  503;  s.  c.  1  L.  T.  B.  290.) 

But  a  decision  allowing  or  disallowing  a  claim  can  not  be  reviewed.  {In 
Place  et  al.  4  B.  R.  541 ;  s.  c.  8  Blatch.  302.) 

When  the  proceedings  in  the  district  court  are  founded  on  a  bill  in  equ 
they  can  only  be  reviewed  and  revised  by  an  appeal  under  section  4980,  i 
not  by  a  petition  under  this  section.  {In  re  Bonesteel,  3  B.  R.  517;  s.  c 
Blatch.  175.) 

The  circuit  court  will  not  issue  a  writ  of  prohibition  to  a  State  court,  p 
hibiting  it  from  entertaining  suits  instituted  by  persons  who  are  parties  to 
proceedings  in  bankruptcy  when  such  suits  do  not  interfere  with  the  exerc 
of  its  own  jurisdiction.      {In  re  Binninger  et  al.  3  B.  B.  487;  s.  c.  7  Blat 
159;  s.  c.  1  L.  T.  B.  183.) 

The  circuit  court  will  not,  during  the  pendency  of  proceedings  to  review 
decree  of  the  district  court,  direct  the  marshal  to  take  possession  of  the  pr 
erty  of  the  bankrupt,  nor  proceed  to  ascertain  and  liquidate  the  assets.  1 
circuit  court  can  not  assume  the  primary  exercise  of  the  summary  jurisdict 
conferred  upon  the  district  court.  (Clark  et  al.  3  B.  R.  489;  s.  c.  7  Blat 
165;  s.  c.  1  L.  T.  B.  186.) 

Proccedingg  for  Reviciv. 

The  only  way  in  which  the  circuit  court  can  exercise  its  supervisory  jui 
diction  in  such  cases  is  by  a  petition  addressed  to  the  circuit  court,  stati 
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■clearly  and  speoiflcally  the  point  or  question  decided  In  the  distriqt  court, 
charging  that  the  petitioner  is  aggrieved  thereby,  and  praying  the  circuit  court' 
to  review  and  reverse  the  decision  of  the  court  below.  The  adverse  party  ' 
should  be  duly  notified  of  the  pendency  and  prayer  of  the  petition,  and  of  the 
day  assigned  for  hearing  the  same.  The  circuit  court  will  hear  and  act  upon 
such  petition  in  chambers  or  elsewhere.  {In  re  J.  M.  Reed,  2  B.  R.  9  ;  Rud- 
dich  V.  Billings,  3  B.  R.  61 ;  s.  c.  1  "Wool.  3-30 ;  in  re  Edward  A.  C.  Casey,  8 
B.  B.  71;  s.  c.  10  Blatch.  876.) 

The  revisory  jurisdiction  of  the  circuit  court  may  be  exercised  by  bill  as 
well  as  by  petition.  If  a  regular  bill  in  equity  seeks  to  review  the  proceedings 
and  decision  of  the  district  court,  it  is  a  proper  proceeding,  and  ought  to  be 
entertained  by  the  circuit  court.  {Marshall  v.  Knox,  8  B.  R.  97;  s.  c.  16  Wall. 
551.) 

A  bill  of  review  may  be  treated  as  a  petition  for  review.  {Hurst  v.  'Teft,  13 
B.  R.  108;   s.  c.  12  Blatch.  217.) 

A  notice  of  appeal  is  not  a  proper  process  for  invoking  a  review  of  a  sum- 
mary proceeding.     {In  re  Edward  A.  Casey,  8  B.  R.  71 ;  s.  c.  10  Blatch.  376.) 

A  creditor  may  file  a  bill  to  revise  an  adjudication  of  bankruptcy  rendered 
upon  the  petition  of  another  creditor.  •{Sweatt  v.  Boston  R.  R.  Go.  5  B.  R, 
234;  s.  c.  1  L.  T.  B.  273;  oont/ra,  Ala.  &  Chat.  R.  R.  Co.  v.  Jones,  7  B.  R. 
145.) 

Commissioners  appointed  by  a  State  court  in  a  proceeding  to  forfeit  the 
charter  of  a  corporation  do  not  represent  the  corporation,  and  have  no  right  or 
authority  to  interfere  in  a  proceeding  against  the  corporation.  {Thornhill  v. 
Bank,  5  B.  R.  367;  s.  c.  1  Woods,  1.) 

An  allegation  by  the  petitioner  that  he  is  aggrieved  is  not  sufficient,  unless 
it  is  also  alleged  in  what  the  error  consists,  whether  of  law  or  of  fact,  and  the 
nature  of  the  error  should  be  distinctly  stated  for  the  information  of  the  appel- 
late court,  and  as  a  matter  of  notice  to  the  opposite  party.  Appellate  courts, 
even  in  appeals,  proceed  upon  the  ground  that  the  decree  in  the  subordinate 
court  was  correct,  and  the  burden  to  show  error  is  upon  the  appellant.  Matters  of 
fact,  as  well  as  matters  of  law,  may,  doubtless,  be  revised  in  the  circuit  court, 
but  it  was  not  the  intention  of  Congress  in  this  form  of  proceeding  to  give  a 
party  a  second  trial  merely  as  such,  but  to  secure  to  him  an  appellate  tribunal 
for  the  re-examination  and  revision  of  the  rulings,  orders,  and  decrees  of  the 
district  courts,  and  for  the  reversal  of  the  same  in  case  they  are  found  to  be  er- 
roneous. {Littlefield  v.  Bel.  &  Sud.  Canal  Co.  4  B.  R.  257;  Sutherland  v. 
Kellogg,  2  Biss.  405;  Samson  v.  Blahe,  6  B.  R.  410;  s.  c.  9  Blatch.  379;  in  re 
Edward  A.  Casey,  8  B.  R.  71 ;  s.  c.  10  Blatch.  376.)    " 

In  ordinary  cases,  it  may  be  sufficient  if  a  statement  is  made  by  counsel, 
under  the  direction  of  the  judge  of  the  district  court,  setting  forth  the  order  or 
ruling  complained  of,  and  sufficient  facts  to  enable  the  appellate  court  to  form 
an  opinion  upon  the  point.  This,  verified  by  the  judge  or  clerk,  would  form 
the  basis  of  the  petition  or  bill  in  the  circuit  court.  The  whole  case  may  also 
be  brought  up  by  bill  of  exceptions,  or  otherwise.  {Sutherland  v.  Kellogg,  2 
Biss.  405.). 

Appeals  in  equity  suits  and  in  causes  of  admiralty  and  maritime  jurisdiction, 
vacate  the  respective  decrees  in  the  subordinate  courts,  and  remove  the  whole 
record  into  the  court  of  paramount  jurisdiction,  but  nothing  of  the  kind  is  done 
in  a  proceeding  by  petition  under  this  section.  {Littlefield  v.  Bel.  &  Hud. 
Canal  Co.  4  B.  R.  257.) 

The  filing  of  a  petition  for  the  exercise  of  the  revisory  power  of  the  circuit 
court  does  not  ordinarily  operate  as  a  stay  of  the  proceedings  in  the  subordi- 
nate court.  {Adams  -V.-RAilroad  Go.  4  B.  R.  314 ;  s.  c.  1  Holmes,  5 ;  s.  c.  6  A. 
L.  Rev.  365.) 

34   , 
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The  petition  may  be  amended.  {LittlefleU  v.  Del.  &  End.  Canal  Co.  4  B. 
E.  257;  Sutherland  v.  Kellogg,  2  Biss.  405.) 

The  statement  of  an  attorney  that  he  is  duly  authorized  by  the  petitioner  to 
institute  and  prosecute  the  proceeding,  is  conclusive  evidence  of  the  fact,  unless 
some  proof  to  the  contrary  is  shovrn.  {Ala.  &  CTiat.  B.  B.  Co.  v.  Jones,  5  B. 
R.  97.) 

A  service  of  the  petition  upon  the  person  who  acted  as  counsel  for  the  ap- 
pellee in  the  original  proceeding  is  sufficient.  The  proceeding  in  review  is  a 
part  of  the  original  case,  and  for  the  purpose  of  the  review  the  parties  are  still 
in  court.  The  proceeding  in  review  is  intended  to  be  speedy  and  summary,  and 
a  reasonable  notice  to  counsel  accomplishes  the  ends  of  justice.  {Ala.  &  Chat, 
B.  B.  Co.  V.  Jones,  5  B.  R.  97.) 

If  the  service  of  the  petition  is  defective,  it  is  cured  by  an  appearance  and 
the  filing  of  an  answer.     {Ala.  &  Chat.  B.  B.  Co.  v.  Jones,  5  B.  R.  97.) 

Th^  respondent  may  demur  to  the  petition.  Objections  available  under  a 
general  demurrer  are  open  to  a  party  under  a  special  demurrer,  as  every  special 
demurrer  is  also  a  general  demurrer,  and  it  is  a  universal  rule  that  a  demurrer, 
whether  special  or  general,  admits  only  what  is  well  pleaded.  {Littlejield  y.Del. 
&  Bud.  Canal  Co.  4  B.  R.  257.) 

Objections  to  the  answer  for  insufSciency  may  be  taken  by  an  exception. 
{Sutherland  v.  Kellogg,  2  Biss.  405.) 

The  circuit  court  has  territorial  jurisdiction  to  hear  the  petition  in  review  in 
chambers  at  any  place  within  the  district.  {Thornhill  v.  Bank,  5  B.  R.  367; 
s.  c.  1  Woods,  1.) 

The  district  judge  can  not  sit  as  a  member  of  the  circuit  court  in  the  exercise 
of  its  revisory  powers.     {Nelson  v.  Carland,  1  How.  265.) 

The  circuit  judge  has  power  in  vacation  at  his  chambers,  though  outside  of 
the  district,  to  entertain  and  act  upon  the  petition  of  review.  {Markson  v. 
Eeaney,  1  Dillon,  511,  note.) 

When  the  revisory  jurisdiction  of  the  circuit  court  is  invoked  over  the 
decision  of  the  district  court,  upon  a  question  of  fact,  the  burden  is  on  the 
petitioner  for  review  to  show  error  in  the  decision.  It  is  not  sufficient  merely 
to  show  such  a  condition  of  the  testimony  in  the  case,  that  different  minds, 
with  equal  fairness,  might  possibly  arrive  at  different  conclusions;  but  to 
show  more  nearly  in  analogy  to  the  case  of  a  motion  for  a  new  trial  that  the 
evidence  can  not  support  the  finding.  {Coggeshall  v.  Potter  ,4  B.  R.  73;  s.  c.  6 
B.  R.  10 ;  s.  c.  1  Holmes,  75 ;  Wells  v.  Dalrymple,  15  1.  R.  R.  59 ;  in  re  Joseph 
Mooney,  15  B.  R.  456.) 

A  finding  of  fact  upon  an  examination  of  witnesses  in  the  presence  of  the 
district  court,  where  the  opportunity  for  judging  correctly  of  the  credibility  of 
the  witnesses  and  weight  of  the  testimony  is  better  than  can  ordinarily  be 
afforded  by  an  inspection  of  the  testimony  when  reduced  to  writing,  should  not 
be  reversed  without  a  very  clear  and  decided  conviction  that  it  is  erroneous. 
'{Samson  v.  Clarice,  6  B.  R.  403;  s.  c.  9  Blatch.  372;  in  re  Cornwall,  6  B.  E. 
805;  s.  0.  9  Blatch.  114;  in  re  Picton,  11  B.  R.  420;  s.  c.  2  Dillon,  548.) 

When  it  appears  from  the  record  that  an  amendment  of  the  record  was  made 
upon  proofs  satisfactory  to  the  district  court,  the  circuit  court  is  bound  to  pre- 
sume that  the  evidence  offered  in  support  of  the  amendment  was  legal  and 
sufficient.  It  must  presume  that  the  bankrupt  court  acted  in  good  faith.  The 
amended  record  can  not  be  impeached  in  a  circuit  court.  {Ala.  &  Chat.  B.  B. 
Co.  v.  Jones,  7  B.  R.  145.) 

The  circuit  court  sits  as  a  court  of  equity,  and  on  an  inquiry  into  questions 
of  fact,  is  not  bound  to  reverse  upon  strictly  legal  grounds,  if  satisfied  that  the 
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facts  are  correctly  found,  and  that  no  injustice  has  been  done.      {Samson  v. 
BlaJee,  6-B.  R.  410;  s.  c.  9  Blatch.  379.) 

The  jurisdiction  conferred  upon  the  circuit  court  is  summary  in  its  nature, 
and  is  not  to  be  hampered  by  technical,  rules.  The  court  has  ample  power  to 
permit  subsequent  occurrences  to  be  broue;ht  before  it,  so  as  to  deal  with  the 
case  as  it  exists  at  the  time  of  hearing.  {In  re  Boston  R.  R.  Co.  6  B.  R.  209 ; 
s.  c.  9  Blatch.  101.) 

The  circuit  court,  in  cases  presented  for  review,  is  not  a  court  of  original 
jurisdiction,  and  can  not  act  as  if  it  had  original  jurisdiction  de  facto.  Its  only 
power  over  proceedings  in  the  district  court  is  that  of  superintendence  and 
revision  simply.  No  additional  evidence  can  be  produced  in  the  circuit  court. 
{In  re  Great  West.  Tel.  Co.  5  Biss.  359.) 

The  statute  does  not  make  it  obligatory  upon  the  circuit  court  to  retry  every 
decision  of  the  district  court  which  a  creditor,  supposing  himself  aggrieved, 
may  ask  the  court  to  retry.  The  circuit  court,  in  its  discretionary  power,  may 
properly  conclude  that  no  sufiBcient  case  is  presented  calling  for  a  retrial  of  the 
facts.     {Bank  v.  Cooper,  9  B.  R.  529;  s.  c.  20  Wall.  171.) 

If  the  question  relates  to  the  removal  of  an  assignee,  the  circuit  court  can 
not  ;ippoint  an  assignee  if  it  decides  in  favor  of  a  removal,  but  must  remit 
the  matter  to  the  district  court,  requiring  that  court  to  remove  the  assignee 
and  to  appoint  another  in  his  place.     {In,  re  Perkins,  8  B.  R.  56;  s.  c.  6  Biss. 

254.) 

If  a  sale  is  made  free  from  incumbrances  in  a  case  where  the  district  court 
had  no  jurisdiction  over  the  party  holding  the  incumbrance,  the  money  will  be 
returned  to  the  purchaser  if  the  sale  is  set  aside.  {Davis  v.  Railroad  Go.  13 
B.  R.  258;  s.  c.  1  Woods,  661.) 

Where  property  is  unlawfully  taken  from  the  poasession  of  a  receiver  and 
sold,  the  circuit  court,  on  reversing  the  decree  of  the  district  court,  will  declare 
the  sale  void.     {Davis  v.  Railroad  Oo.  13  B.  R.  258;  s.  c.  1  Woods,  661.) 

The  power  to  stay  proceedings  in  the  district  court  pending  a  review  is  a 
matter  in  the  discretion  of  the  court,  and  ought  not  to  be  exercised  unless  it  is 
shown  that  the  plaintiff  in  the  review  will  otherwise  be  prejudiced  or  seriously 
endangered  in  his  rjghts.  {In  re  Oregon  B.  P.  &  P.  Oo.  14  B.  R.  394;  s.  c.  3 
Saw.  529.) 

Sec.  4987. — The  several  supreme  courts  of  the  Territories  shall 
have  the  same  general  superintendence  and  jurisdiction  over  the 
acts  and  decisions  of  the  justices  thereof  in  cases  of  bankruptcy  as 
is  conferred  on  the  circuit  courts  over  proceedings  in  the  district 
courts.* 

Statute  Revised— June  30,  1870,  oh.  177,  §  1,  16  Stat.  178. 

Sec.  4988. — In  districts  which  are  not  within  any  organized 
circuit  of  the  United  States,  the  powers  and  jurisdiction  of  a  cir- 
cuit court  in  bankruptcy  may  be  exercised  by  the  district  judge. 

Statute  Revised— March  2,  1867,  §  49,  14  Stat.  541. 


I. — No  appeal  or  writ  of  error  shall  be  allowed  in 
any  case  arising  nnder  this  Title  from  the  circuit  courts  to  the 


*  Tide  sec.  4978. 
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supreme  court,  unless  the  matter  in  dispute  in  such  case  exceeds* 
five  thousand  dollars. 

Statute  Revised— March  2,  1867,  ch.  J76,  §  9,  U  Stat.  520. 

Decrees  in  equity,  in  order  that  they  may  be  re-examined  in  the  supreme 
court,  must  be  final  decrees  rendered  in  term  time  as  contradistinguished  from 
mere  interlocutory  decrees,  or  orders  which  may  be  entered  at  chambers,  or,  if 
entered  in  court  are  still  subject  to  revision  at  the  final  hearing.  No  appeal 
lies  to  the  supreme  court  from  a  decree  of  the  circuit  court  rendered  in  the  ex- 
ercise of  its  speeial  supervisory  jurisdiction.  (Morgan  v.  TTiornMll,  5  B.  R.  1; 
s.  c.  11  Wall.  65;  Mall  v.  Allen,  9  B.  R,  6;  s.  c.  12  Wall.  452;  Mead  v.  Thomp- 
son, 8  B  R.  529 ;  s.  c.  15  Wall.  635 ;  Coit  v.  RoMnson,  9  B.  R.  289 ;  s.  c.  19 
Wall.  274 ;  Nelson  v.  Garland,  1  How.  265.) 

The  judgment  of  the  circuit  court  in  allowing  or  rejecting  a  claim  is  final, 
and  no  appeal  lies  therefrom.     (  Wiiwall  v.  Campbell,  5  B.  R.  421 ;    s.  c.  93  U. 

S.  347.) 

An  appeal  does  not  lie  from  a  decision  of  the  circuit  court  affirming  a  decision 
of  the  district  court  upon  a  motion  to  set  aside  an  adjudication.  {Sandusky  v. 
National  Banh,  12  B.  R.  176;  s.  c.  23  Wall.  289.) 

If  the  circuit  court  decides  that  it  has  no  jurisdiction  to  entertain  a  bill 
of  review,  the  supreme  court  may  entertain  an  appeal  from  such  decision,  not 
for  the  purpose  of  reviewing,  but  for  the  purpose  of  correcting  an  erroneous 
decision  respecting  the  power  of  the  ciicuit  court,  and  enabling  the  party 
to  be  heard  on  his  application.  {Banh  v.  Cooper,  9  B.  R.  529 ;  s.  c.  20  Wall. 
171.) 

Concurrent  jurisdiction  with  the  district  courts  of  all  suits  at  law  or  in 
«quity,  are  th«  words  of  section  4979,  showing  conclusively  that  the  jurisdiction 
intended  to  be  conferred  upon  the  district  oourts  is  the  regular  jurisdiction 
between  party  and  party,  as  described  in  the  judiciary  act  and  the  third  article 
of  the  Constitution.  Oases  arising  under  that  clause,  where  the  amount  is 
sufScient,  are  plainly  within  the  section,  and  may  be  removed  to  the  supreme 
court  for  re-examination.  The  jurisdiction  is  of  the  same  character  as  that 
conferred  upon  the  circuit  courts  by  the  eleventh  sectioir  of  the  judiciary  act, 
and  it  follows  that  final  judgments  in  civil  actions  and  final  decrees  in  suits  in 
equity  may  be  re-examined  in  the  supreme  court,  under  this  section,  when 
properly  removed  by  writ  of  error  or  appeal,  as  required  by  existing  laws. 
{Morgan  v.  ThornUll,  5  B.  R.  1 ;  s.  c.  11  Wall.  65;  Coit  v.  BoUnson,  9  B.  E. 
289 ;  s.  c.  19  Wall.  274.) 

In  all  cases  where  concurrent  jurisdiction  is  vested  in  the  circuit  and  district 
•courts,  either  party,  where  the  proceeding  is  correct,  may  remove  the  cause  in  a 
proper  case,  when  it  has  proceeded  to  final  judgment  or  decree,  into  the  supreme 
■court  for  re-examination,  as  provided  in  other  controversies  outside  of  the  bank- 
rupt act.  {Smith  v.  Mason,  6  B.  R.  1;  s.  c.  14  Wall.  419;  s.  c.  5  L.  T.  B.  7; 
Xnight  V.  Cheney,  5  B.  R.  305 ;  s.  c.  2  L.  T.  B.  205 ;  Morgan  v.  Thorvjiill,  5  B. 
R.  1 ;  s.  c.  11  Wall.  65.) 

Suits  in  equity,  as  well  as  actions  at  law,  may  be  commenced  and  main- 
tained in  the  district  courts,  and  final  decrees  in  such  suits  in  equity,  as  well  as 
final  judgments  in  such  civil  actions,  where  the  debt  or  damage  as  claimed 
amounts  to  more  than  five  hundred  dollars,  may  be  re-examined  in  the  circuit 
courts,  and  the  final  decrees  and  judgments  rendered  in  the  circuit  courts  in 
such  cases,  where  the  sum  or  value  exceeds  five  thousand  dollars,  may  be  re- 
examined in  the  supreme  court,  by  appeal  or  writ  of  error,  as  provided  in  the 

»  So  amended  by  act  of  Feb.  16,  1875,  ch.  77,  §  3,  18  Stat.  816. 
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judiciary  act,  and  the  act  allowing;  appeals  in  cases  of  equity,  and  of  admiralty 
and  maritime  jurisdiction.  {Knight  v.  Cheney,  5  B.  R.  305;  s.  c.  2  L.  T.  B. 
205;  Stichney  v.  Wilt,  11  B.  R.  97;  s.  c.  28  Wall.  150.) 

The  supreme  court  can  not  entertain  an  appeal  from  the  district  court, 
although  there  is  no  circuit  court  for  the  district.  {Crawford  v.  Points,  13 
How.  11.) 

•The  supreme  court  possesses  no  revising  power  oyer  the  decrees  of  the 
district  court  sitting  in  bankruptcy.  {In  re  William  Christy,  3  How.  2&2 ; 
Crawford  v.  Points,  13  How.  11.) 

On  an  application  for  a  prohibition  against  the  district  court,  allegations  of 
facts,  not  found  in  the  proceedings  of  the  district  court,  can  not  be  considered, 
for  the  application  must  be  made  on  the  ground  that  the  district  court  has  tran- 
scended its  jurisdiction  in  entertaining  those  proceedings,  and  whether  it  has  or 
not  must  depend,  not  upon  facts  stated  dehors  the  record,  but  upon  those  stated 
in  the  record  upon  which  the  district  court  was  called  to  act,  and  by  which 
alone  it  could  regulate  its  judgment.     {In  re  William  Christy,  3  How.  292.) 

When  the  judgment  is  joint,  all  the  parties  against  whom  it  is  rendered  must 
join  in  the  writ  of  error,  and  in  chancery  cases  all  the  parties  against  whom  a 
joint  decree  is  rendered  must  join  in  the  appeal.  The  remedy  by  summons  and 
severance,  when  one  party  refuses  to  join  in  a  writ  of  error,  has  fallen  into  disuse 
in  modern  practice,  but  formerly  it  was  allowed  generally,  when  more  than  one 
person  was  interested  jointly  in  a' cause  of  action  or  other  proceeding,  and  one 
of  them  refused  to  participate  in  the  legal  assertion  of  the  joint  rights.  In  such 
case  the  other  party  issued  a  writ  of  summons,  by  which  the  one  who  refused  to 
proceed  was  brought  before  the  court,  and  if  he  still  refused,  an  order  of  judg- 
ment of  severance  was  made  by  the  court,  whereby  the  party  who  wished  to  do 
so  could  sue  alone.  This  remedy  was  applied  to  writs  of  error,  when  one  of  the 
plaintiffs  refused  to  join  in  assigning  errors,  and,  in  principle,  is  applicable  to 
cases  where  there  is  a  refusal  to  join  in  an  appeal.  No  importance  is  attached  to 
the  technical  mode  of  proceeding  called  summons  and  severance.  It  is  sufficient 
if  it  appears  in  any  way  by  the  record,  that  the  other  party  has  in  any  way  been 
notified  in  writing  to  appear,  and  that  he  has  failed  to  appear,  or  if  appearirig, 
has  refused  to  join.  The  record  must  show  a  written  notice  and  due  service,  or 
his  appearance  and  refusal,  and  that  the  court,  on  that  ground,  granted  an  ap- 
peal to  the  party  who  prayed  for  it  as  to  his  own  interest.  {Masterson  v.  Hern- 
don,  6  B.  R.  130;  s.  c.  10  Wall.  416.) 

It  is  evident  that  section  1007,  so  far  as  it  affects  a  supersedeas  and  stay  of 
execution,  can  not  be  literally  complied  with  m  cases  of  appeal.  Only  the  spirit, 
of  the  act  can  in  many  particulars  be  carried  out.  In  cases  of  appeal,  the  ap- 
peal may  be  taken  orally  in  court.  No  written  application  need  be  made  either 
in  court  or  to  the  judge.  In  such  a  case  a  copy  of  the  writ  of  error,  or  a  copy 
of  anything  hke  a  writ  of  error,  or  analogous  to  it  can  not  be  filed.  But  it  is. 
evident  that  something  must  be  done  by  the  appellant  within  sixty  days,  in  or- 
der to  comply  with  the  spirit  of  the  act — that  is,  he  must  take  his  appeal,  and 
present  his  bond  to  the  court  or  judge  within  that  time,  and  he  must  file  in  the 
clerk's  ofBce,  either  the  bonci  or  some  other  paper,  or  an  entry  must  be  made 
upon  the  minutes  of  the  court,  or  something  else  must  be  done  to  show  that  the 
appeal  has  been  taken  within  sixty  days.  The  allowance  of  the  appeal  relates 
back  to  the  time  when  the  original  application  was  made  for  an  appeal.  The 
appeal  suspends  the  operation  of  the  judgment  of  the  circuit  court  rendered  on 
an  appeal  from  the  district  court,  and  consequently  holds  the  matter  in  statu 
quo,  as  if  the  judge  of  the  circuit  court  were  holding  the  matter  under  advise- 
ment, and  had  not  made  any  order  in  the  case.'  This  is  the  effect  of  the  appeal 
as  a  supersedeas;  consequently  all  facts  made  or  done  by  either  court,  after  the 
appeal  has  been  applied  tor,  are  vacated  by  an  allowance  of  the  appeal.  {T/iorn- 
MUy.  Bank,  5  B.  R,  877;  s.  c.  1  L.  T.  B.  287.) 
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The  object  of  a  citation  is  to  give  notice  of  the  removal  of  the  cause,  and 
such  notice  may  be  waived  by  entering  a  general  appearance  by  counsel. 
Where  an  appearance  is  entered,  the  objection  that  notice  has  not  been  given  is 
a  mere  technicality,  and  the  party  availing  himself  of  it  should,  at  the  first  term 
as  he  appears,  give  notice  of  the  motion  to  dismiss,  and  that  his  appearance  is 
entered  for  that  purpose;  After  the  lapse  of  the  term  the  motion  is  too  late. 
{Buchingham  v.  McLean,  13  How.  151 ;  s.  c.  3  McLean,  185.) 

Want  of  notice  of  an  appeal  comes  too  late  after  a  general  appeararfce,' 
(^Smith  V.  Mason,  6  B.  R.  1 ;  s.  c.  14  Wall.  419 ;  s.  c.  5  L.  T.  B.  7.) 

No  appeal  lies  unless  the  decree  is  final,  and  a  decree  which  directs  an  ac- 
count to  be  taken  of  certain  rents  and  profits  is  not  final.  {Grawford  v.  Points, 
13  How.  11.) 

A  case  can  not  be  properly  taken  to  the  supreme  court  until  a  final  decree  is 
entered  as  between  all  the  parties.  {Buohingham  v.  McLean,  13  How.  151 ;  s. 
c.  3  McLean,  185.) 

Where  a  portion  of  the  evidence  has  been  lost,  and  is  not  inserted  in  the  rec- 
ord, the  supreme  court  will  decide  the  case  upon  what  remains.  {Bucking- 
ham V.  McLean,  13  How.  151;  s.  c.  3  McLean,  185.) 

If  the  circuit  court  renders  a  judgment  or  decree  in  favor  of  the  party  insti- 
tuting the  suit,  in  a  case  where  it  is  without  jurisdiction,  the  supreme  court  will 
reverse  the  judgment  or  decree  and  remand  the  cause  with  directions  to  dismiss 
the  suit.     {SHckney  v.  Wilt,  11  B.  R.  97;  s.  c.  23  Wall.  150.) 

If  the  circuit  court  dismiss  a  writ  of  error  for  want  of  jurisdiction,  a  writ  of 
error  will  not  He  from  the  supreme  court  to  the  circuit  court.  Appellate  courts 
under  such  circumstances  do  not  determine  the  question  presented  in  the  bill  of 
exceptions  filed  in  the  district  court,  as  those  questions  have  not  been  re-exam- 
ined in  the  circuit  court,  and  the  supreme  court  is  not  inclined  to  re-examine  any 
such  questions  coming  up  from  the  district  court  until  they  have  first  been  passed 
upon  by  the  circuit  court.  Consequently  the  question  whether  a  writ  of  error 
will  lie  from  the  supreme  court  to  the  circuit  court,  to  examine  the  rulings  of  the 
circuit  court,  in  a  case  removed  into  that  court  from  the  district  court,  does  not 
arise,  as  the  record  shows  that  the  circuit  court  never  passed  upon  the  questions 
as  to  the  correctness  or  incorrectness  of  the  rulings  of  the  district  court.  (Im. 
Co.  V.  Gomstoch,  8  B.  R.  145;  s.  c.  16  Wall.  258.) 

If  the  circuit  court  dismisses  a  writ  of  error  for  want  of  jurisdiction,  a  writ 
of  mandamus  is  the  proper  remedy,  and  a  writ  of  error  will  not  lie.     {Im.  Oo.  v. 
Gomstoch,  8  B.  R.  145 ;  s.  c.  16  Wall.  258.) 

A  defendant  may  appeal,  although  he  has  complied  with  the  decree,  by  ex- 
pcuting  a  deed  as  he  was  thereby  directed  to  do.  {G'Sara  v.  Mou>GonneU,^% 
U.  S.  150.) 

A  deed  executed  after  a  decree  and  apart  from  it,  is  no  bar  to  an  appeal, 
although  it  gives  the  appellee  the  same  right  as  the  decree.  {O'Rara  v.  Jfoc- 
Gonnell,  93  U.  S.  150.) 

If  no  order,  decree  or  action  is  had  on  a  petition  and  answer  filed  after  the 
decree,  but  before  the  entry  of  the  appeal,  they  can  not  be  considered  on  appeal. 
{O'Eara  v.  MaoConnell,  93  U.  S.  150.) 

Sec.  4990. — The  general  orders  in  bankruptcy  heretofore 
adopted  by  the  justices  of  the  supreme  court,  as  now  existing, 
may  be  followed  in  proceedings  under  this  Title ;  and  the  justices 
may,  from  time  to  time,  subject  to  the  provisions  of  this  Title, 
rescind  and  vary  any  of  those  general  orders,  and  may  frame,  re- 
scind, or  vary  other  general  orders  for  the  following  purposes  : 
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First.  For  regulating  the  practice  and  procedure  of  the 
•district  courts  in  bankruptcy,  and  the  forms  of  petitions,  orders, 
and  other  proceedings  to  be  used  in  such  courts  in  all  matters 
under  this  Title. 

Second.  For  regulating  the  duties  of  the  various  officers  of 
such  courts. 

Third.  For  regulating  tlie  fees  payable  and  the  charges  and 
costs  to  be  allowed,*  with  respect  to  all  proceedings  in  bank- 
ruptcy before  such  courts,  not  exceeding  the  rate  of  fees  now  al- 
lowed by  law  for  similar  services  in  other  preceedings. 

Fourth.  For  regulating  the  practice  aud  procedure  upon  ap- 
peals. 

Fifth.  For  regulating  the  filing,  custody  and  inspection  of 
records. 

Sixth.  And  generally  for  carrying  the  provisions  of  this  Title 
into  effect. 

All  such  general  orders  shall  from  time  to  time  be  reported  to 
Congress,  with  such  suggestions  as  the  justices  may  think  proper. 

t  And  said  justices  shall  have  power' under  said  sections,  by 
general  regulations,  to  simplify,  and  so  far  as  in  their  judgment 
will  conduce  to  the  benefit  of  creditors,  to  consolidate  the  duties 
of  the  register,  assignee,  marshal,  and  clerk,  and  to.  reduce  fees, 
■costs,  and  charges,  to  the  end  that  prolixity,  delay,  and  unneces- 
sary expense  may  be  avoided. 

Statute  Revised— March  2,  1867,  ch.  176,  §  10,  14  Stat.  521.  Prior  Statute 
—August  19,  ISil,  ch.  9,  §  6,  5  Stat.  445. 

Practice  in  Bankraptcy. 

A  court  of  bankruptcy  is  SMJ  generis  in  its  nature,  and  its  practice  is  con- 
trolled by  the  laws  which  created  it,  aided  by  such  light  as  may  be  thrown  upon 
them  by  the  reported  decisions  under  similar  statutes.  {In  re  Strauss,  3  B.  R. 
43;  in  re  Julius  L.  Adams,  2  B.  R.  93;  s.  c.  36  How.  Pr.  51 ;  s.  c.  2  Ben. 
503.) 

Proceedings  in  the  bankrupt  case  proper  are  regarded  as  proceedings  in 
equity,  and  are  to  be  governed  by  the  rules  and  annlogies  of  equity  jurispru- 
dence.    (In  re  Schuyler,  2  B.  R.  549 ;  s.  c.  3  Bin.  200;  s.  c.  2  L.  T.  B.  85.) 

The  justices  of  the  supreme  court  are  required,  subject  to  the  provisions  of 
the  act,  to  frame  general  orders  for  carrying  the  provisions  of  the  act  into  effect, 
but  they  are  not  authorized  to  extend  their  operation  beyond  the  limits  pre- 
soribed  by  the  act  itself.  {In  re  L.  Glasor,  1  B.  R.  336;  s.  c.  2  Ben.  180;  s.  c. 
1  L.  T.  B.  57.) 

This  section  does  not  confer  on  the  justices  the  power  to  create  or  cause  to 
be  created  a  new  office  and  to  confer  upon  such  officer  powers  which  by  the 
letter  of  the  act  are  expressly  conferred  upon  officers  created  thereby.  {In  re 
Philip  Rein,  49  How.  Pr.  301.) 

Establishment  of  Fees, 

The  justices  can  not  allow  larger  fees  than  those  now  given  for  similar 

*  So  amended  by  act  of  22  June,  1874,  ch.  390,  §  18,  18  Stat.  184. 
t  So  amended  by  act  of  22  June,  1874,  ch.  390,  §  18, 18  Stat.  184. 
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services  in  other  proceedings.     {In  re  John  W.  Dean,  1  B.  R.  249 ;  s.  c.  1  L.  T.  . 
B.  9;  in  re  J.  H.  Rohinson,  1  B.  R.  285;  s.  c.  2  Ben.  145;  s.  c.  1  L.  T.  K  25.> 

The  power  of  the  justices  of  the  supreme  court  to  prescribe  fees,  commissions,, 
charges,  and  allowances  for  the  officers,  agents,  marshals,  messengers,  assignees, 
and  registers  in  cases  of  bankruptcy  is  plenary,  with  the  limitation  that  the  fees 
can  not  exceed  the  rate  allowed  by  law  at  the  time  of  the  enactment  of  the 
revised  statutes  for  similar  service  in  other  proceedings.  {In  re  Johnson  &  Hall, 
12  B.  R.  345.) 

The  supreme  court  can  not  regulate  the  reasonable  compensation  to  be- 
allowed  to  the  assignee  for  his  services.     {In  re  Colwell,  15  B.  R.  92.) 

Seo.  4991. — The  filing  of  the  petition  for  an  adjudication  in 
bankruptcy,  either  by  a  debtor  in  his  own  behalf,  or  by  any  cred- 
itor against  a  debtor,  shall  be  deemed  to  be  the  commencement  of 
proceedings  in  bankruptcy. 

Statute  Revised— March  3,  1867,  ch.  176,  §  38,  14  Stat.  535. 

The  order  referred  to  in  this  provision  must  mean  the  order  adjudicating  the-' 
debtor  a  bankrupt.     {In  re  Patterson,  1  B.  R.  125 ;  s.  c.  1  Ben.  508.) 

The  filing  of  the  petition  is.  the  commencement  of  the  proceedings.  The 
deposit  of  fifty  dollars  to  secure  the  register's  fees,  is  merely  an  act  prelimi- 
nary to  the  issue  of  the  warrant.     {In  re  C.  H.  Preston,  6  B.  R.  545.) 

The  proceedings  in  bankruptcy  are  not  commenced  until  the  petition  is 
actually  filed,  although  it  was  previously  made,  signed,  and  verified.  {Wells  v.. 
Brackett,  30  Me.  61 ;  in  re  Hill  &  Van  Valkenberg,  5  Law  Rep.  326.) 

Where  the  petition  in  involuntary  bankruptcy  is  presented  to  the  judge,  and 
the  orders  signed  by  him  on  one  day,  but  are  not  actually  deposited  in  the  clerk's 
office  until  the  following  day,  when  the  papers  are  marked  as  filed  upon  tbe- 
preceding  day,  it  will  be  deemed  to  have  been  filed  on  such  preceding  day. 
{Franh  v.  Houston,  9  Kans.  406.) 

It  is  not  the  filing  of  every  petition  that  is  deemed  lh&  commencement  of 
proceedings,  but  the  filing  of  a  petition  upon  which  an  order  of  adjudication  may 
be  made  by  the  court.  {In  re  Davis  Rogers,  10  B.  R.  444;  s.  c.  1  Cent.  L.  J. 
470.) 

The  filing  of  a  petition  in  invcduntary  bankruptcy,  unsupported  by  any 
proof  of  the  act  of  bankruptcy  or  of  the  creditor's  claim,  does  not  constitute 
the  commencement  of  proceedings  in  bankruptcy.  {In  re  Davis  Rogers,  10  B. 
R.  444;  s.  c.  1  Cent.  L.  J.  470.) 

Sec.  4992.— The  proceedings  in  all  cases  of  bankruptcy  shall 
be  deemed  matters  of  record,  but  the  same  shall  not  be  required 
to  be  recorded  at  large,  but  shall  be  carefully  filed,  kept,  and  num- 
bered in  the  o%e  of  the  clerk  of  the  court,  and  a  docket  only,  or 
short  memorandum  thereof,  kept  in  books  to  be  provided  for  "that 
purpose,  which  shall  be  open  to  public  inspection.  Copies  of  such 
records,  duly  certified  under  the  seal  of  the  court,  shall  in  all 
cases  be  presumptive  evidence  of  the  facts  stated  therein. 

Statute  Revised— March  2,  1867,  ch.  176,  §  38,  14  Stat.  535.  Prior  Statutes 
—April  4, 1800,  ch.  19,  §  51,  2  Stat.  34;  Aug.  19,^1841,  ch.  9,  §  13,  5  Stat.  448. 

A  copy  of  an  order  of  adjudication  certified  to  by  a  register  is  not  properly 
authenticated,  and  is  not  admissible  as  evidence  in  a  collateral  action.  (Adam» 
-    ^---^  42  Vt.  16.)  •  ^ 
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A  copy  of  the  record  is  only  prima  facie  and  not  conclusive  evidence  of  a 
fact,  and  may  be  contradicted  by  parol  or  any  other  competent  testimony. 
{FehUyy.  Barr,  66  Penn.  196;  Rugan  v.  Wat,  1  Binn.  263;  BlythcY.  Johns, 

5  Binn.  247;  vide  Wood  v.  Grundy,  3  H.  &  J.  18;  Barney  v.  Patterson,  6  H. 

6  J.  182.) 

The  original  papers  in  proceedings  in  bankruptcy  are  admissible  in  evidence 
for  the  purpose  of  proving  the  declarations  of  the  bankrupt.  (Clayton  v.  Bielert^ 
3  Brews.  176.) 

The  certificate  may  be  made  by  the  clerk  of  the  court.  {Clayton  v.  Hamilton, 
87  Tex.  269.) 

Where  all  the  papers  given  in  evidence  during  the  trial  of  the  cause,  except 
depositions,  are  sent  out  with  the  jury,  the  record  of  the  proceedings  in  bank- 
ruptcy may  be  sent  out,  although  it  contains  depositions,  for  the  record  can  not 
be  divided.     (Shomo  v.  Zeigler,  78  Penn.  857.) 

A  duly  certified  copy  of  the  inventory  is  competent  evidence  against  the 
bankrupt,  without  the  production  of  the  entire  record.  {Dupuy  v.  Harris,  6  B. 
Mon.  534.) 

The  transcript  of  the  proceedings  in  bankruptcy,  under  the  seal  of  the  dis- 
trict court  and  attested  by  the  clerk,  and  accompanied  by  a  certificate  of  the 
district  judge  that  the  attestation  is  in  due  form,  is  admissible  as  evidence  in 
the  courts  of  another  State.     {Redman  v.  Gould,  7  Blackf.  361.) 

A  copy  of  the  docket  entries  is  competent  evidence,  for  the  short  memoran- 
dum is  the  recording  required  by  the  statute,  and,  consequently,  is  the  document- 
ary evidence  of  the  proceedings.     {Berghaua  v.  Alter,  5  Penn.  507.) 

A  copy  of  the  record  which  purports  to  give  a  full  record  of  everything 
which  had  tran.spired  in  the  court  up  to  its  date,  is  admissible  in  evidence,  al- 
though the  proceedings  are  not  finished,  where  the  only  object  of  the  record  is 
to  prove  the  time  of  the  filing  of  the  petition.     {State  v.  Rollins,  13  Mo.  179.) 

If  a  fraudulent  vendee  sells  the  goods  to  a  third  person,  his  subsequent  peti- 
tion and  adjudication  are  not  competent  evidence  against  such  purchaser. 
{Easkinsy.  Warren,  115  Mass.  514.) 

The  record  of  the  proceedings  in  bankruptcy,  attested  by  the  clerk  of  the 
district  court,  without  any  certificate  of  the  presiding  judge,  is  sufiicient. 
(Murray  v.  Marsh,  2  Hay  [N.  C]  290.) 

In  actions  depending  upon  the  bankruptcy  of  a  stranger,  there  must  be  proof 
of  the  proceedings  in  bankruptcy,  the  act  of  bankruptcy,  and  the  petitioning 
creditor's  debt.  ( Waterman  v.  Robinson,  5  Mass.  303 ;  Belden  v.  Edwards,  2 
Day,  246 ;  Farrington  v.  Farrington,  4  Mass.  237.) 

The  proceedings  in  bankruptcy  do  not  constitute  an  integral  record,  but  a 
copy  of  any  portion  thereof  duly  authenticated  as  a  separate  record,  is  prima 
facie  evidence  of  the  facts  stated  therein.  (Miehener  v.  Payso'n,  13  B.  E.  49;  s. 
0.  8C.  L.N.  17;  s.  c.  2  W.  N.  339.) 

A  copy  of  part  of  the  record  is  not  competent  evidence  against  a  person  who 
was  not  a  party  to  the  record.     (Wilson  v.  Harper,  5  Rich.  [N.  S.]  294.) 

To  prove  an  order  in  a  particular  proceeding  in  a  bankrupt  case,  it  is  not  nec- 
essary to  produce  the  whole  record  of  that  case,  but  only  the  whole  record  of 
that  particular  proceeding.     (Payson  v.  BrooTce,  1  W.  N.  89.) 

A  copy  of  a  bankrupt's  schedule  containing  an  admission  of  his  liability  on  a 
note  is  not  competent  evidence  against  a  joint  obligor.  (Wilson  y.  Harper,  5' 
Rich.  [N.  S.]  294.) 

To  establish  the  bankruptcy  of  the  debtor,  the  production  of  the  proceedings 
against  him  as  a  bankrupt  is  not  alone  sufficient.     Proof  of  his  being  a  trader. 
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of  the  act  of  bankruptcy,  and  of  the  petitioning  creditor's  debt  is  also  necessary. 
{Hart  V.  Strode,  3  A.  K.  Marsh.  116;  Den  v.  Wright,  Pet.  0.  O.  64.) 

When  an  adjudication  of  banljruptcy  is  proved,  the  party  who  alleges  that 
the  proceedings  have  been  dismissed,  must  prove  the  time  of  dismissal.  (Wilk 
V.  Claflin,  13  B.  E.  437;  s.  o.  92  U.  S.  135.) 

If  several  papers  are  attached  to  the  clerk's  certificate  by  ordinary  tape,  with- 
out any  mark  by  which  their  identity  can  be  established,  the  transcript  is  not 
admissible.     {Pile  v.  Grehore,  40  Me.  603.) 

Seo.  4993.— Each  district  judge  shall  appoint  upon  the  nomi- 
nation and  recommendation  of  the  Chief  Justice  of  the  supreme 
court,  one  or  more  registers  in  bankruptcy  when  any  vacancy  oc-  , 
curs  in  such  office,  to  assist  him  ia  the  performance  of  his  duties 
under  this  Title,  unless  he  shall  deem  the  continuance  of  the  par- 
ticular office  unnecessary. 

Statute  Revised— March  2,  1867,  ch.  176,  §  3,-14  Stat.  518.  Prior  Statute- 
Aug.  19,  1841,  ch.  9,  §  5,  5  Stat.  444. 

Sec.  4994. — No  person  shall  be  eligible  for  appointment  as  reg- 
ister in  bankruptcy,  unless  he  is  a  counsellor  of  the  district  court 
for  the  district  in  which  he  is  appointed,  or  of  some  one  of  the 
courts  of  record  of  the  State  in  which  he  resides. 

Statute  Revised— March  2,  1867,  ch.  176,  §  3,  14  Stat.  518. 

Seo.  4995.— Before  entering  upon  the  duties  of  his  office,  every 
person  appointed  a  register  in  bankruptcy  shall  give  a  bond  to 
the  United  States,  for  the  faithful  discharge  of  the  duties  of  his 
office,  in  a  sum  not  less  than  one  thousand  dollars,  to  be  fixed  by 
the  district  judge,  with  sureties  satisfactory  to  such  judge ;  and  he 
shall,  in  open  court,  take  and  subscribe  the  oath  prescribed  in  sec- 
tion seventeen  hundred  and  fifty-six,  Title  Peovisions  applicable 
TO  SEVERAL  CLASSES  OF  oFFioEES,  and  also  au  oath  that  he  will  not, 
during  his  continuance  in  office,  be,  directly  or  Indirectly,  inter- 
ested in  or  benefited  by  the  fees  or  emoluments  arising  from  any 
suit  or  matter  pending  in  bankruptcy,  in  either  the  district  or  cir- 
cuit court  in  his  district. 

Statute  Revised— March  2,  1867,  ch.  176,»§  3,  14  Stat.  518. 

Sec.  4996.* — No  register  or  clerk  of  court,  or  any  partner  or 
clerk  of  such  register  or  clerk  of  court,  or  any  person  having  any 
interest  with  either  in  any  fees  or  emoluments  in  bankruptcy,  or 
with  whom  such  register  or  clerk  of  court  shall  have  any  interest 
in  respect  to  any  matter  in  bankruptcy,  shall  be  of  counsel, 
solicitor,  or  attorney,  either  in  or  out  of  court,  in  any  suit  or 
matter  pending  in  bankruptcy  in  either  the  circuit  or  district 
court  of  his  district,  or  in  an  appeal  therefrom.  Nor  shall  they 
or  either  of  them,  be  executor,  administrator,  guardian,  commis- 
sioner, appraiser,  divider,  or  assignee  of,  or  upon  any  estate  within 

*  So  amended  by  act  of  22  June,  1874,  ch.  390,  §  18,  18  Stat.  184. 
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the  jurisdiction  of  either  of  said  courts  of  bankruptcy  ;  nor  be  in- 
terested, directly  or  indirectly,  in  the  fees  or  emoluments  arising 
from  either  of  said  trusts. 

Statute  Revised— March  2,  1867,  ch.  176,  §  i,  14  Stat.  519. 

The  formal  receipting  for  a  dividend  check,  or  the  filing  of  the  blanks  in  a 
case  of  involuntary  bankruptcy,  vrhen  done  gratuitously  as  a  favor  to  a  friend, 
is  not  within  the  spirit  of  this  provision,      (^x  parfe  Binswanger,  E.  D.  Mo.) 

A  register  may  purchase  property  at  a  sale  made  by  an  assignee.  (Bx  parte 
Binswanger,  E.  D.  Mo.) 

Sec.  4997. — Registers  are  subject  to  removal  from  office  by  the 
judge  of  the  district  court. 

Statute  Revised— March  2,  1867,  ch.  176,  §  6,  14  Stat.  618. 

On  the  suggestion  of  a  credible  person,  that  a^y  oflBoer  of  the  court  whom 
the  court  has  power  to  remove,  has  been  guilty  of  offenses  either  of  omission  or 
commission,  it  is  necessary  that  an  inquiry  should  be  made,  so  that  the  purity 
of  judicial  administration  shall  be  maintained.  '  Ordinarily,  investigations  in- 
stituted for  public  ends,  as  in  criminal  cases,  are  conducted  at  public  expense. 
But  if  a  party  who  institutes  a  private  complaint  fails  to  sustain  it,  he  must  pay 
the  costs.     (Ez  parte  Binswanger,  E.  D.  Mo.) 

It  is  impossible  to  prescribe  a  standard  of  ofBcial  courtesy.  It  is  only  when 
a  register  is  unfitted  by  temper  or  otherwise  to  observe  the  manners  and  bear- 
ing due  his  ofBce,  or  fails  to  observe  them,  that  his  official  conduct  calls  for 
review.     (Ex  parte  Binswanger,  E.  D.  Mo.) 

There  is  no  objection  to  a  register's  employing  a  short-hand  reporter  to  re- 
duce examinations  to  writing  when  he  pays  him  out  of  his  own  fees.  {Ex  parte 
Binswanger,  E.  D.  Mo.) 

Sec.  4998. — Every  register  in  bankruptcy  has  power :  (a) 

First.  To  make  adjudication  of  bankruptcy  in  cases  unopposed. 

Second.  To  receive  the  surrender  (5)  of  any  bankrupt. 

Third.  To  administer  oaths  in  all  proceedings  before  him. 

Fourth.  To  hold  and  preside  at  meetings  of  creditors. 

Fifth.  To  take  proof  of  debts. 

Sixth.  To  make  all  computations  of  dividends,  and  all  orders 
of  distribution. 

Seventh.  To  furnish  the  assignee  with  a  certified  copy  of  such 
orders,  and  of  the  schedules  of  creditors  and  assets  filed  in  each 
case. 

Eighth.  To  audit  (c)  and  pass  accounts  of  assignees. 

Ninth.  To  grant  protection,  (d) 

Tenth.  To  pass  the  last  examination  (e)  of  any  bankrupt  in 
cases  whenever  the  assignee  or  a  creditor  do  not  oppose. 

Eleventh.  To  sit  in  chambers  and  dispatch  there  such  part  (/) 
of  the  administrative  business  of  the  court  and  such  uncontested 
matters  as  shall  be  defined  in  general  rules  and  orders,  or  as  the 
district  judge  shall  in  any  particular  matter  direct. 
Statute  Revised— IVferch  2,  1867,  ch.  176,  §  4,  14  Stat.  518. 
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(a)  A  register  can  not  delegate  to  his  clerk  any  authority  to  take  and  pass 
upon  proofs,  or  to  determine  the  sufficiency  of  schedules,  or  to  do  any  other  act 
than  such  as  is  purely  clerical.     {Ex  parte  Binswanger,  E.  D.  Mo.) 

(J)  After  passing  the  order  of  adjudication,  the  register,  in  voluntary  cases, 
upon  the  request  of  the  bankrupt,  is  authorized  and  required  to  receive  the 
surrender  of  the  property,  and  keep  it  safely  until  it  can  be  turned  over  to  the 
assignee.     {In  re  Hasbrouck,  1  B.  R.  75 ;  s.  c.  1  Ben.  402.) 

The  fact  that  the  bankrupt  has  a  prospect  of  effecting  a  settlement  with  his 
creditors,  is  pot  a  sufficient  reason  for  delaying  to  make  a  surrender  of  his  prop- 
erty. The  court  may,  in  a  proper  case,  order  such  surrender  to  be  made.  {In  re 
Shafer  &  Hamilton,  2  B.  R.  586.) 

In  proper  cases  the  register  mfiy  appoint  a  vratchman  to  take  charge  of  the 
property,  (//i  re  Bogert  &  Evans,  2  B.  R.  585 ;  in  re  Shafer  &  Hamilton,  2  B. 
R.  586.) 

The  register  may  pass  an  order  directing  the  bankrupt  to  deliver  all  cash  on 
hand  to  the  custodian  appointed  by  him,  and  in  case  of  refusal,  the  court  wilt 
enforce  it  by  an  attachment  for  contempt.  {In  re  F.  &  A,  Speyer,  6  B.  R.  255; 
s.  c.  42  How.  Pr.  397;  in  re  Kempner,  6  B.  R.  521.) 

If  the  marshal  has  property  in  his  possession  and  actual  custody  as  the 
property  of  the  bankrupt,  it  is  proper  that  it  should  be  insured  in  such  sums 
and  for  such  time  as  shall  seem  proper  to  the  register,  and  an  order  of  the 
court  will,  upon  application,  be  passed  for  that  purpose.  {In  re  Carow,  4  B.  R. 
543;  s.  0.41  How.  Pr.  112.) 

The  register,  by  special  order  may  be  directed  to  sell  property  and  execute 
a  conveyance  therefor.  A  sale  may  also  be  made  by  authority  of  the  court 
under  a  disputed  judgment,  and  the  deed  may  be  made  by  the  referee.  [In 
re  Hannah,  5  B.  R.  292.) 

(c)  Under  the  power  conferred  by  this  clause  and  Rule  V,  the  register  is 
authorized  to  pass  an  order  requiring  the  assignee  to  mike  his  return.  {In,  re 
Bellamy,  1  B.  R.  64;  s.  c.  1  Ben.  390;  s.  o.  1  L.  T.  B.  22.) 

The  duty  enjoined  upon  the  register  is  to  audit,  not  simply  to  adjudicate — 
to  hear  apd  examine,  not  on  one  side  only,  but  on  both  sides.  The  duty  is  not 
only  judicial,  but  ministerial,  administrative.  There  is  no  statute  or  judicial 
writing  in  which  the  word  "  audit"  is  applied  to  the  action  of  a  court.  Ex  vi 
termini  it  implies  executive  as  well  as  judicial  action.  If  the  act  of  auditing 
implied  only  judicial  action,  no  more  would  be  required  of  the  register  than 
that  he  take  such  evidence  as  the  parties  see  fit  to  submit,  and  pass  upon  the 
same,  basing  his  decision  upon  such  evidence  alone.  But  an  auditing  officer 
proceeds  to  examine  an  account  for  the  purpose  of  ascertaining  in  any  way  he 
may  be  able,  without  regard  to  established  forms  or  technical  rules,  what  sum^ 
ought  in  fairness  be  allowed.  This  is  the  course  universally  pursued  by  the  audit- 
ing officers  of  corporations,  civil  or  municipal,  and  it  has  grown  into  an  established 
usage  or  custom.  The  word,  as  used  in  the  act  and  rules,  is  used  in  this  ac- 
cepted sense,  as  there  is  no  other  established  sense  in  which  it  can  be  used. 
The  court,  as  its  first  act,  seizes  upon  the  estate  of  the  debtor,  brings  the  same 
within  its  jurisdiction  and  control,  and  thereby  charges  itself  with  the  duty  of 
a  just,  full,  and  complete  administration  of  the  estate  in  the  interests  of  all  con- 
cerned. The  duties  executive  in  their  character  devolve  upon  the  courts  in 
bankruptcy.  To  relieve  the  judge  of  the  variant  and  sometimes  apparently 
conflicting  duties  of  a  judicial  and  ministerial  officer,  a  new  class  of  officers  is 
called  into  being,  who  are  especially  charged  with  the  administrative  duties  of 
the  court.  These  officers  are  deprived  of  the  strict  judicial  function  of  deciding 
an  issue  duly  framed,  but  upon  them  are  devolved  only  those  gvasi  judicial 
functions  which  the  act  caljs  " administrative  duties."  Auditing  the  accounts 
of  an  assignee  is  among  those  administrative  acts  which  pertain  thus  peculiarlj 
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to  the  register.  In  auditing  an  account,  the  register  may,  therefore,  cross-ex- 
amine all  witnesses,  and  summon  sucii  other  witnesses  as  he  may  deem  proper. 
:{In,  re  John  J.  Staff,  48  How.  Pr.  110;  s.  c.  5  Ben.  5^4;  in  re  Abraham  B. 
Clark,  9  B.  R.  67.) 

An  account  to  which  a  witness  refere  in  his  testimony  may  properly  be  re- 
garded as  evidence  of  the  items  of  alleged  services  and  disbursements,  but  the 
items  must  be  explained  as  to  the  occasion  and  necessity  and  value  of  the  serv- 
ices, and  the  occasion  and  necessity  and  amount  of  the  disbursements,  and 
how  they  oame  to  be' rendered  and  made,  and  whether  they  are  in  any  part 
proper  items  for  the  account,  or  whether  they  ought  to  be  compensated  through 
some  other  form  of  proceeding.  (In  re  John  J.  Staff,  43  How.  Pr.  110 ;  s.  c.  5 
Ben.  574.) 

Qumre.  Can  an  attorney  for  the  assignee  retain  moneys  collected  by  him 
until  his  fees  are  paid?     (In  re  John  J.  Staff,  42  How.  Pr.  414.) 

The  register  should  proceed  to  audit  the  accounts  without  first  requiring 
that  moneys  in  dispute  shall  be  deposited  in  bank.  When  the  accounts  are 
audited,  such  order  may  be  made  as  may  seem  necessary.  {In  re  J.  J.  Staff, 
42  How.  Pr.  414.) 

When  no  reason  is  shown  why  an  assignee  should  make  an  amendment  to 
his  return,  how  such  an  amendment  is  proper  or  necessary,  or  what  particular 
xjbject  is  to  be  subserved  by  his  making  it,  or  what  interest  of  the  bankrupt  is 
to  be  promoted  by  making  it,  or  to  be  injured  by  not  making  it,  he  will  not  be 
required  to  make  it.     {In  re  Kingon,  3  B.  R.  446;  s.  c.  38  How.  Pr.  392.) 

The  register  has  the  power  to  order  the  payment  of  fees  and  expenses  in- 
x:urred  in  the  proceedings,  out  of  funds  in  the  hands  of  the  assignee.  '{In  re 
Lane,  2  B.  R.  309 ;  s-.  c.  3  Ben.  98.) 

((f)  This  undoubtedly  means  protection  to  the  bankrupt  from  being  arrested 
in  cases  where  he  is  not  liable  to  arrest.  {In  re  L.  Glaser,  1  B.  B.  336 ;  s.  c.  2 
Ben.  180;  s.  c.  1  L.  T.  B.  57.) 

(e)  In  some  districts  it  is  the  practice  of  the  registers,  where  no  party  de- 
mands the  examination  of  the  bankrupt,  to  examine  him  of  their  own  accord, 
lor  a  specimen  of  such  an  examination,  see  1  B.  R.  135.  (Jra  ?•«  Sherwood 
{note],  1  B.  R.  344;  s.  c.  6  Phila.  461.  See,  also.  Rule  VII;  in  re  Brandt,  3 
B.  R.  215;  in  re  Wm.  H.  Long,  3  B.  R.  quarto,  66.) 

When  the  bankrupt  asks  to  be  discharged,  he  must  submit  himself,  if  re- 
quired, to  be  examined,  with  a  view  to  show  whether  he  has  made  a  full  and 
fair  surrender.     {In  re  Brandt,  2  B.  R.  215.) 

There  is  no  last  examination  in  bankruptcy,  nor  any  examination  at  all, 
unless  specially  ordered.  {U.  8.  \.  Olarh,  4  B.  R.  59;  s.  c.  1  L.  T.  B:  237;  s. 
c  3  L.  T.  B.  223.) 

(J)  Under  this  clause  and  Form  No.  4,  the  register  to  whom- a  case  is  re- 
ferred has  all  the  powers  of  the  district  court,  except  to  commit  for  contempt, 
or  decide  any  question  concerning  the  allowance  of  a  discharge,  unless  an  issue 
of  law  or  fact  is  raised  and  contested  by  a  party  to  the  proceedings.     {In  re 
XJettleson,  1  B.  R.  604;  in  re  Lanier,  2  B.  R.  154;  in  re  Brandt,  2  B.  R.  215.) 

The  proceedings  before  a  register  are  to  be  conducted  by  him  with  the  exer- 
cise of  proper  legal  discretion,  and,  subject  to  that  rule,  are  entirely  within  his 
control.  If  a  party  refuses  to  proceed,  the  case  must  proceed  without  him. 
No  general  inflexible  law  can  be  laid  down  in  respect  to  adjournments  or  post- 
ponements. Every  case  must  be  treated  on  its  own  merits,  and  according  to 
the  best  judgment  of  the  register.  {In  re  Hyman,  2  B.  R.  383 ;  s.  c.  86  How. 
Pr.  282;  s.  c.  3  Ben.  28.) 

When  a  matter  is  specifically  referred  to  the  register  for  examination,  he  can 
not  inquire  into  the  capacity  of  the  parties  to  litigate.    His  duty  is  to  take  the 
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proofs  under  the  order  of  reference,  and  he  is  bound  to  consider  that  every  ques- 
tion as  to  the  competency  of  the  party  to  present  the  objections,  and  of  regu- 
larity in  their  reception  and  reference,  has  been  acted  on  and  disposed  of  by 
the  court.     {In  re  Brown  King,  1  N.  Y.  Leg.  Obs.  22 ;  s.  c.  4  Law  Rep.  320.) 

If  the  bankrupt  is  a  party  to  a  submission  of  a  controversy  to  a  register,  he 
is  bound  by  the  decision  in  a  collateral  action.  {Johnson  v.  Warden,  13  B.  R, 
335;  s.  c.  47Tt.  457.) 

If  a  register  determines  the  amount  due  on  a  claim  without  hearing  the 
claimant,  or  appointing  a  time  for  hearing',  his  determination  is  not  conclusive,, 
although  the  claimant  and  the  assignee  agreed  to  leave  it  to  him  for  adjustment. 
{Moran  v.  Bogert,  14  B..  R.  393;  s.  c.  16  Abb.  Pr.  [N.  S.]  303;  s.  c.  10  N.  y. 
Supr.  603.) 

Sec.  4909. — N"o  register  shall  have  power  to  Commit  for  con- 
tempt, or  to  make  adjudication  of  bankruptcy  when  opposed ;  or 
to  decide  upon  the  allowance  or  suspension  of  an  order  of  dis- 
charge. 

Statute  Revised— March  2,  1867,  ch.  176,  §  4,  14  Stat.  519. 

Sec.  5000. — Every  register  shall  make  short  memoranda  of 
his  proceedings  in  each  case  in  which  he  acts,  in  a  docket  to  be 
kept  by  him  for  that  purpose,  and  shall  forthwith,  as  the  proceed- 
ings are  taken,  forward  to  the  clerk  of  the  district  court  avcertified 
copy  of  these  memoranda,  which  shall  be  entered  by  the  clerk  in 
a  proper  minute-book  to  be  kept  in  his  office. 

Statute  Revised— March  2,  1867,  ch.  176,  §  4,  14  Stat.  519. 

Sec.  5001. — The  judge  of  a  district  court  may  direct  a  regis- 
ter to  attend  at  any  place  within  the  district  for  the  purpose  of 
hearing  such  voluntary  applications  under  this  Title  as  may  not 
be  opposed,  of  attending  any  meeting  of  creditors,  or  receiving 
any  proof  of  debt,  and  generally,  for  the  prosecution  of  any  pro- 
ceedings under  this  Title. 

Statute  Revised— March  2,  1867,  ch.  176,  §5,  14  Stat.  519. 

The  register  can  not  fulfil  the  requirements  of  his  official  duty  by  holding 
occasional  monthly  sessions,  in  a  county  of  his  district  in  which  he  does  not 
reside,  on  days  of  his  own  appointment.  He  should  have  an  office,  attended  by 
himself  or  resident  clerk,  where  the  docket,  minutes,  and  papers  of  every  bank- 
ruptcy in  sUch  county  are  securely  kept,  and  are  always  open  during  the  hours 
of  business  to  the  inspection  of  those  interestedj  {In  re  Sherwood,  1  B.  R.  344; 
s.  c.  6  Phila.  461.) 

For  improper  conduct,  a  case  may  be  transferred  from  one  register  to  another. 
{In  re  J.  0.  Smith,  1  B.  R.  243;  s.  c.  2  Ben.  113.) 

Sec.  5002. — Every  register,  so  acting,  shall  have  and  exercise 
all  powers,  except  the  power  of  commitment,  vested  in  the  dis- 
trict court  for  the  summoning  and  examination  of  persons  or  wit- 
nesses, and  for  requiring  the  production  of  books,  papers,  and 
documents. 

Statute  Revised— March  2,  1867,  ch.  176,  §5,  14  Slat.  519. 
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L  witness  is  bound  to  attend  although  the  summons  is  served  on  him  in 
tier  district,  if  he  does  not  live  more  than  one  hundred  miles  from  the  place 
-e  the  register  requires  him  to  attend,     (/n  re  Wm.  S.  Woodward,  12  B.  E. 
s.  c.  10  Pac.  L.  R.  214.) 

Sec.  5003. — ^Evidence  or  examination  in  any  of  the  proceed- 
3  under  this  Title  may  be  taken  before  the  court,  or  a  register 
)aiikruptcy,  viva  voce  or  in  writing,'  before  a  commissioner  of 
circuit  court,  or  by  affidavit,  or  on  commission,  and  the  court 
^  direct  a  reference  to  a  register  in  bankruptcy,  or  other  suit- 
3  person,  to  take  and  certify  such  examination,  and  may  com- 
the  attendance  of  witnesses,  the  production  of  books  and 
lers,  and  the  giving  of  testimony  in  the  same  manner  as  in 
;s  in  equity  in  the  circuit  court. 

Statute  Revised— March  2,  1867,  ch.  176,  §  38, 14 Stat.  535.  Prior  Statute— 
:.  19,  1841,  ch.  9,  §7,  5  Stat.  446. 

The  provisions  of  this  section  in  regard  to  the  taking  of  testimony,  regulate 
proceedings  with  such  minute  detail  that  they  must  be  held  exclusive.  Tes- 
)ny  to  be  used  in  a  case  of  involuntary  bankruptcy  can  not  be  taken  on  mere 
ce,  but  must  be  taken  on  commission.  {In  re  Dunn  et  al.  9  B.  R.  487; 
12  Blatch.  42.) 

A.  commission  may,  on  the  application  of  the  assignee,  he  issued  to  take  the 
mination  ofa  witness  in  another  State,  and  if  the  witness  refuses  to  testify,  the 
uit  court  for  that  State  may  punish  him  for  a  refusal  to  testify.  {In  re  John 
ohnston,  14  B.  R.  669;   s.  c.  13  Pac.  L.  R.  54.) 

Sec.  5004. — All  depositions  of  persons  and  witnesses  taken 
'ore  a  register,  and  all  acts  done  by  him,  shall  be  reduced  to 
iting,  and  be  signed  by  him,  and  shall  be  filed  in  the  clerk's 
ce  as  part  of  the  proceedings.  He  shall  have  power  to  ad- 
nister  oaths  in  all  cases,  and  in  relation  to  all  matters  in 
ich  oaths  may  be  administered  by  commissioners  of  circuit 
irts. 

Statute  Revised- March  2,  1867,  ch.  176,  §  5,  14  Stat.  519. 

Sec.  5005. — Parties  and  witnesses  summoned  before  a  register 
ill  be  bound  to  attend'  in  pursuance  of  such  summons  at  the 
ice  and  time  designated  therein,  and  shall  be  entitled  to  pro- 
tion,  and  be  liable  to  process  of  contempt  in  like  manner  as 
rties  and  witnesses  are  now  liable  thereto  in  case  of  default  in 
endance  under  any  writ  of  subpoena. 

Statute  Revised— March  2,  1867,  ch.  176,  §  7,  14  Stat.  520.  Prior  Statute 
Lpril  4, 1800,  ch.  19,  §  15,  2  Stat.  25. 

Sec.  5006. — Whenever  any  person  examined  before  a  register 
uses  or  declines  to  answer,  or  to  swear  to  or  sign  his  examina- 
n  when  taken,  the  register  shall  refer  the  matter  to  the  judge, 
.0  shall  have  power  to  order  the  person  so  acting  to  pay  tlie 
its  thereby  occasioned,  and  to  pnnisli  him  for  contempt,  if  such 
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person  be  compellable  by  law  to  answer  such  question  or  to  sign 
such  examination. 

Statute  Revised— March  2,  1867,  ch.  176,  §  7,  14  Stat.  620.  Prior  Statute 
—April  4,  1800,  ch.  19,  §§  14,  25,  2  Stat.  25,  28. 

Where,  a  commission  issued  by  another  court  is  not  accompanied  by  inter- 
rogatories, and  does  not  furnish  any  information  as  to  what  the  inquiry  is  to 
which  the  examination  of  the  witness  is  to  be  directed,  it  is  impossible  to  de- 
termine whether  the  questions  which  the  witness  refuses  to  answer  are  or  are 
not  pertinent  to  the  inquiry,  and  an  attachment  can  not  be  granted.  {In,  re  S. 
Glaser,  2  B.  R.  398.) 

Sec.  5007.     Any  register  may  act  in  the  place  of  any  other 
register  appointed  by  and  for  the  same  district  court. 
Statute  Revised— March  2,  1867,  ch.  176,  §  4,  14  Stat.  519. 

Sec.  5008.  The  fees  of  registers,  as  established  by  law  or  by 
rules  and  orders  framed  pursuant  to  law,  shall  be  paid  to  them  by 
the  parties  for  whom  the  services  may  be  rendered. 

Statute  Revised— March  2,  1867,  ch.  176,  §  4,  14  Stat.  519. 

Under  the  provisions  of  this  section  and  Rule  XXTX,  where  the  assignee  ex- 
amines the  bankrupt  before  the  register,  the  assignee  must  pay  the  fees  of  the 
register  for  such  examination,  whether  he  has  any  assets  of  the  estate  or  not. 
{In  re  Hughes,  1  B.  R.  226;  s.  c.  2  Ben.  85;  s.  c.  1  L.  T.  B.  45;  in  re  Eidom, 
a  B.  R.  160.) 

Parties  who  call  for  the  examination  of  the  bankrupt  or  other  witnesses,  can 
only  be  required  to  pay  the  fees  and  expenses  for  the  direct  examination.  Those 
who  cross-examine  the  witnesses  must  pay  the  fees  and  expenses  of  the  cross- 
examination.  The  rule  applies  to  the  matter  only  as  between  the  register  and 
the  parties  for  whom  he  renders  the  services.  The  court,  in  the  final  disposition 
of  the  case,  will  pass  such  an  order  in  regard  to  costs  as  equity  shall  demand. 
{Sckofield  V.  Moorehead,  2  B.  R.  1 ;  w  re  Mealy,  2  B.  R.  128 ;  in  re  Eidom,  3  B. 
K.  160.) 

The  fees  for  the  cross-examination,-  so  far  as  it  may  be  necessary  to  explain 
or  qualify  any  matters  brought  out  on  the  direct  examination,  which  may  seem 
to  bear  unfavorably  upon  his  conduct  or  dealings,  or  which  are  obscure,  must  be 
paid  by  the  party  seeking  the  examination,     (in  re  Gr.  N.  Noyes,  11  B.  R.  111.) 

If  the  bankrupt  makes  further  statements  after  the  close  of  his  direct  exam- 
ination, he  does  so  as  a  witness  in  his  own  behalf,  and  must  pay  the  expenses 
incurred  thereby,  (in.  re  Mealy,  2  B.  R.  128;  contra,  in  re  Macintire,  1  B.  R. 
11;  s.  c.  1  Ben.  277.) 

If  a  creditor  desires  that  a  final  examination  shall  be  reduced  to  writing  by 
the  register,  he  must  pay  for  the  services.     {In  re  Alfred  Jackson,  8  B.  R.  424.) 

The  fees  to  be  paid  by  a  creditor  for  a  final  examination  made  at  his  request, 
will  not  embrace  tiie  per  diem  compensation  to  the  register,  nor  his  fee  for  ad- 
ministering the  final  oath,  or  for  the  certificate  of  conformity,  as  these  are 
required  to  be  performed  if  no  creditor  appears.     {In  re  Alfred  Jackson,  8  B.  R. 

424.). 

A  register  has  a.  lien  for  fees  on  the  fund  in  court  which  has  been  awarded 
to  the  party  for  whom  the  services  were  rendered.  {In  re  Breck  &  Schermer- 
horn,  13  B.  R.  216.) 

If  the  register  improperly  refuses  to  countersign  a  check,  he  is  not  entitled  to 
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a  lien  on  the  fund  for  the  services  rendered  in  making  up  the  certificate  which 
the  party  is  thus  compelled  to  take.     {In  re  Philip  Rein,  13  B.  R.  551.) 

The  fees  of  the  register  for  services  under  a  reference  procured  by  the  bank- 
rupt before  the  appointment  of  an  assignee,  for  the  purpose  of  contesting  a  claim 
offered  for  proof,  may  be  paid  out  of  the  estate.  (In  re  Clementina  T.  Richard- 
son, 7  Ben.  155.) 

Seo.  5009. — In  all  matters  where  an  issue  of  fact  or  of  law  is 
raised  and  contested  by  any  party  to  the  proceedings  before  any 
register,  he  sliall  cause  the  question  or  issue  to  be  stated  by  the 
opposing  parties  in  writing,  and  he  shall  adjourn  the  same  into 
court  for  decision  by  the  j  udge. 

Statute  Revised— March  2,  1867,  ch.  176,  §  i,  14  Stat.  519. 

The  issue  of  fact  or  law  must  be  an  issue  actually  raised  and  existing,  and 
one  which  has  arisen  out  of  proceedings  which  have  taken  place,  and  not  an  issue 
likely  to  arise,  or  which  may  be  raised  thereafter.  {In  re  J.  Pulver,  1  B.  R.  40 ; 
s.  0.  1  Ben.  381.) 

It  is  the  duty  of  the  register  to  adjourn  the  issue  into  court  without  any  re- 
quest to  that  effect  by  a  contesting  party.  But  still  such  an  adjournment  is  a 
proceeding  which  a  contesting  party  may  waive,  and  where  he  does  waive  it,  by 
submitting  the  decision  of  the  issue  to  the  register,  he  can  not,  after  finding  that 
the  question  is  decided  against  him,  then  ask  leave  to  have  it  adjourned  into 
court.     {In  re  Patterson,  1  B.  R.  100;  s.  c.  1  Ben.  448.) 

The  ground  of  objection  should  be  stated,  otherwise  no  point  or  question  or 
issue  is  presented  or  raised.  {In  re  Levy  et  al.  1  B.  R.  186;  s.  c.  1  Ben.  496; 
in,  re  Fredenburg,  1  B.  R.  268;  s.  c.  2  Ben.  133.) 

An  objection  to  a  question  or  answer,  in  the  course  of  an  examination  before 
a  register,  does  not  raise^a  question  or  issue  of  law  which  can  be  adjourned  into 
court.     {In  re  Levy  et  al.  1  B.  R.  136 ;  s.  c.  1  Ben.  496.) 

As  the  application  by  a  bankrupt  for  leave  to  amend  can  not  be  opposed, 
no  issue  of  fact  or  law  within  this  section  can  be  raised  or  contested  in  regard  to 
it.     {In  re  Watts,  2  B.  R.  447 ;  s.  c.  3  Ben.  166 ;  s.  c.  2  L.  T.  B.  74.) 

An  objection  to  an  application  for  the  examination  of  the  bankrupt  raises  an 
issue  of  law  which  should  be  adjourned.  {In,  re  Patterson,  1  B.  R.  100 ;  s.  c.  1 
Ben.  448.) 

An  issue  of  fact  or  of  law  raised  upon  testimony  taken  in  opposition  to 
the  proof  of  a  debt,  must  be  adjourned  into  court.  {In  re  Clark  &  Binninger, 
6  B.  R.  202.) 

A  party  who  seeks  to  review  the  act  of  a  register  must  do  so  in  a  respect- 
ful manner,  and  if  he  makes  a  wanton  attack  upon  his  character,  he  is  liable  to  be 
punished  for  contempt.     {In,  re  Breck  &  Schermerhorn,  13  B.  B.  216.) 

Sec.  5010. — Any  party  shall,  during  the  proceedings  before  a 
register,  be  at  liberty  to  take  the  opinion  of  the  district  judge 
upon  any  point  or  matter  arising  in  the  course  of  such  proceed- 
ings, or  upon  the  result  of  such  proceedings,  which  shall  be  stated 
by  the  register  in  the  shape  of  a  short  certificate  to  the  judge, 
who  shall  sign  the  same  if  he  approve  thereof;  and  such  certifi- 
cate so  signed,  shall  be  binding  on  all  the  parties  to  the  proceed- 
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ing ;   but  every  such  certificate  may  be  discharged  or  varied  by 
the  judge  at  chambers  or  in  open  court. 

Statute  Revised— March  2,  1867,  ch.  176,  §  6,  14  Stat.  520. 

It  is  only  a  party  to  the  proceedings  who  can  take  the  opinion  of  the  district 
judge  on  a  certificate  of  the  register.  The  word  "  party  "  means  the  bankrupt 
or  a  creditor.  It  does  not  mean  a  witness  who  is  not  the  bankrupt  or  a  creditor. 
(In  re  Fredenburgb,  1  B.  R.  268;  s.  c.  3  Ben.  133;  in  re  Oomstock  &  Co.  13 
B.  R.  193;  s.  c.  3  Saw.  517.) 

The  act  only  contemplates  the  certifying  of  questions  which  actually  arise. 
The  questions  which  can  be  certified  are :  1.  Any  issue  of  fact  or  of  law  raised 
and  contested  by  any  party  to  the  proceedings ;  but  it  must  be  an  issue  actually 
raised  and  existing,  and  one  which  has  arisen  out  of  the  proceedings  which  have 
taken  place,  and  not  an  issue  likely  to  arise  or  which  may  be  raised  thereafter. 
2.  Any  point  or  matter  arising  in  the  course  of  the  proceedings,  or  upon  the  re- 
sult of  the  proceedings;  but  it  must  be  a  point  or  matter  which  has  arisen  in  the 
course  of  the  proceedings  which  have  taken  place,  or  a  point  or  matter  which 
has  arisen  upon  and  after  the  result  of  the  proceedings  which  have  taken  place, 
and  not  a  point  or  matter  likely  to  arise  or  which  may  be  raised  thereafter,  or 
after  a  result  shall  have  been  arrived  at.  3.  Any  question  stated  by  consent  of 
the  parties  concarned  in  a  special  case ;  but  it  must  be  a  question  to  which  there 
are  two  parties,  and  one  which  has  arisen  out  of  the  proceedings  which  have 
taken  place.  Nothing  is  to  be  certified  or  decided  except  what  is  necessary  to 
be  decided  to  enable  the  case  to  progress  properly.  Questions  which  thus  nec- 
essarily arise  are  to  be  decided  as  and  when  they  thus  arise,  and  are  not  to  be 
anticipated.  {In  re  J.  Pulver,  1  B.  R.  46 ;  s.  c.  1  Ben.  381 ;  in  re  J.  W. 
Wright,  1  B.  R.  393;  in  re  Sturgeon,  1  B.  R.  498;  in  re  Bray,  2  B.  R.  139; 
in  re  Levy  et  al.  1  B.  R.  186;  s.  c.  1  Ben.  496.) 

Objections  to  questions  and  answers  in  the  course  of  an  examination,  when 
put  in  proper  form,  may  be  certified.  (In  re  Levy  et  al.  1  B.  R.  136;  s.  c.  1 
Ben.  496.) 

Where  the  register  desires  to  receive  instructions  as  to  his  official  duty,  or 
in  regard  to  matters  pending  before  him,  there  is  no  objection  to  his  adopting  a 
course  analogous  to  that  prescribed  by  this  section.  {In  re  Sherwood,  1  B.  E. 
344;  s.  c.  6  Phila.  461.) 

If  a  register  improperly  refuse  an  application  for  leave  to  amend,  the  bank- 
rupt can,  under  this  section,  take  the  opinion  of  the  judge  on  the  question,  by 
means  of  a  certificate  from  the  register.  {In  re  Watts,  2  B.  R.  447 ;  s.  c.  3 
Ben.  166;  s.  c.  2  L.  T.  B.  74.) 

No  opinion  will  be  given  on  a  question  improperly  certified.  {In  re  Stur- 
geon, 1  B.  R.  498;  in  re  J.  W.  Wright,  1  B.  R.  393 ;  in  re  Bray,  3  B.  R.  139.) 

It  has  been  decided  that  the  following  questions  can  not  be  certified  under 
this  section : 

No  question  concerning  the  right  of  a  bankrupt  to  his  discharge.  {In  re 
Mawson,  1  B.  R.  265;  s.  c.  2  Ben.  122.) 

No  question  concerning  the  efiect  of  a  discharge  to  release  a  particular  debt. 
{In  re  Bray,  3  B.  R.  139.) 

No  question  as  to  the  disposition  that  an  assignee  shall  make  of  certain  prop- 
erty before  his  application  for  a  settlement  of  his  final  accounts.  {In  re  Stui- 
geon,  1  B.  R.  498.) 

No  question  concerning  the  title  to  property  not  arising  in  a  proceeding  con- 
cerning such  property,  or  in  which  the  assignee  is  a  party.  {In  re  i.  W. 
Wright,  1  B.  R.  393.) 
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No  question  concerning  the  duty  of  a  creditor,  claiming  security,  wlio  has 
proved  his  claim  as  unsecured,  not  arising  on  a  motion  or  pi  ooecding  before  the 
register.     {In  re  Peck,  8  B.  R.  757.) 

No  question  as  to  whether  it  is  necessary  for  a  secured  cieditor  to  prove  his 
claim  before  making  application  to  have  the  security  sold;  the  secured  debt 
not  having  been  proved.     {In  re  Stephen  V.  Haskell,  i  B.  R.  558.) 

Sec.  5011. — In  any  proceedings  within  the  jurisdiction  of  the 
court,  under  this  Title,  the  parties  concerned,  or  submitting  to  sucli 
jurisdiction,  may,  at  any  stage  of  the  proceedings,  by  consent,  state 
any  questions  in  a  special  case  for  the  opinion  of  the  court,  and  the 
judgment  of  the  court  shall  be  final  unless  it  is  agreed  and  stated 
in  the  special  case  that  either  party  may  appeal,  if,  in  such  case, 
an  appeal  is  allowed  by  this  Title.  The  parties  may  also,  if  they 
think  fit,  agree,  that  upon  the  questions  raised  by  such  special  case 
being  finally  decided,  a  sum  of  money,  fixed  by  the  parties,  or  to 
be  ascertained  by  the  court,  or  in  such  manner  as  the  court  may 
direct,  or  any  property,  or  the  amount  of  any  disputed  debt  or 
claim,  shall  be  paid,  delivered,  or  transferred  by  one  of  such  par- 
ties to  the  other  of  them,  either  with  or  without  costs. 

Statute  Revised— March  2,  1867,  ch.  176,  §  6,  U  Stat.  520. 

Questions  agreed  upon  and  stated  do  not  of  themselves  make  a  special  case 
within  the  meaning  of  this  section.  This  is  not  the  proviso  of  the  section.  It 
is  not  that  parties  may  make  a  special  case,  but  it  is  that  they  may  "  state  any 
question  or  questions  in  a  special  case."  There  must,  of  course,  be,  1st,  parties; 
and  2d,  a  case  in  which  questions  can  arise  and  be  stated.  Questions  are  to  be 
decided  onlv  when  they  necessarily  arise,  and  are  not  to  be  anticipated.  {In  re 
Stephen  V.  Haskell,  4  B.  R.  558.) 

Sec.  5012. — If  any  judge,  register,  clerk,  marshal,  messenger, 
assignee,  or  any  other  oiScer  of  the  several  courts  of  bankruptcy 
shall,  for  anything  done  or  pretended  to  be  done  under  this  Title, 
or  under  color  of  doing  anything  thereunder,  willfully  demand  or 
take,  or  appoint  or  allow  any  person  whatever  to  take  for  him  or 
on  his  account,  or  for  or  on  account  of  any  other  person,  or  in 
trust  for  him  or  for  any  other  person,  any  fee,  emolument,  gratu- 
ity, sum  of  money,  or  anything  of  value  whatever,  other  than  is 
allowed  by  law,  such  person  shall  forfeit  and  pay  a  sum  not  less 
than  three  hundred  dollars  and  not  more  than  five  hundred  dol- 
lars, and  be  imprisoned  not  exceeding  three  years. 
Statute  Revised— March  2,  1867,  ch.  176,  §  45,  14  Stat.  539. 

Sec.  5013. — In  this  Title  the  word  "  assignee,"  and  the  word 
"  creditor,"  shall  include  the  plural  also ;  and  the  word  "  messen- 
ger "  shall  include,  his  assistant  or  assistants,  except  in  the  pro- 
vision for  the  fees'  of  that  ofiicer.  The  word  "  marshal  "  shall 
include  the  marshal's  deputies  ;  the  word  '•  person  "  {a)  shall  also 
include  "  corporation  ;"  and  the  word  "  oath  "  shall  include  "aflir- 
mation."     And  in  all  cases  in   which  any  particular  number  of 
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days  is  prescribed  by  this  Title,  or  shall  be  mentioned  in  any  rule 
or  order  of  court  or  general  order  which  shall  at  any  time  be  made 
under  this  Title,  for  the  doing  of  any  act,  or  for  any  other  pur- 
pose, the  same  shall  be  reckoned,  in  the  absence  of  any  expression 
to  the  contrary,  exclusive  of  the  first  and  inclusive  of  the  last 
day,  unless  the  last  day  shall  fall  on  a  Sunday,  (b)  Christmas  day, 
or  on  any  day  appointed  by  the  President  of  the  United  States 
as  a  day  of  public  fast  or  thanksgiving,  or  on  the  Fourth  of  July, 
in  -which  case  the  time  shall  be  reckoned  exclusive  of  that  day 
also. 

Statute  Revised— March  2,  1867,  ch.  176,  §  48, 14  Stat.  540. 

(a)  This  section  is  not  to  be  construed  as  applying  the  word  person  to  ia- 
elude  any  other  corporations  as  subject  to  the  provisions  of  the  act  than  those 
described  in  section  6122.  (Adams  v.  Railroad  Gompany,  4  B.  R.  314;  s.  c.  6 
A.  L.  Rev.  365;  s.  c.  1  Holmes,  30;  8weatt  v.  Boston  B.  B.  Company,  5  B.  R. 
234;  s.  c.  1  L.  T.  B.  273;  in  re  Ala.  &  Chat.  R.  R.  Co.  6  B.  R.  107:  s.  c.  9 
Blatch.  391 ;  s.  c.  5  L.  T.  B.  76.) 

(J)  Unless  Sundays  are  especially  excepted  in  the  statute,  they  are  to  be 
counted.  The  fair  and  unavoidable  inference  from  this  clause  is,  that  when 
Sunday  is  not  the  last  day,  it  is  not  to  be  excluded.  (In  re  York  &  Hoover, 
4  B.  R.  479 ;   s.  c.  1  Abb.  C.  0.  503 ;   s.  c.  1  L.  T.  B.  290.) 

Adjudication  of  bankruptcy  made  November  26,  1867.  Application  filed 
November  27,  1868,  Held  to  be  in  time,. as  being  within  the  equity  and  fair 
construction  of  section  5013.     (In  re  Lang,"  2  B.  R.  480.) 


CHAPTER    TWO. 

VOLUNTARY    BANKRUPTCY. 

Sxo.  Seo. 

6014. — ^Petition  and  schedules.  6018. — Oath  of  allegiance. 

5016.— Schedule  of  debts.  5019.— Warrant  to  marshal. 

5016. — Inventory  of  property.  5020. — Amendment  of  schedule. 
5017. — Oath  to  petition  and  schedules. 

Sec.  5014. — If  any  person  residing  within  the  jurisdiction  of  the 
United  States,  and  owing  debts  provable  in  bankruptcy  exceed- 
ing the  amount  of  three  hundred  dollars,  shall  apply  by  petition 
addressed  to  the  judge  of  the  judicial  district  in  which  such  debt- 
or has  resided  or  carried  on  business  for  the  six  months  next  pre- 
ceding the  time  of  filing  such  petition,  or  for  the  longest  period 
during  such  six  mouths,  setting  forth  his  place  of  residence,  his 
inability  to  pay  all  his  debts  in  full,  his  willingness  to  surrender 
all  his  estate  and  effects  for  the  benefit  of  his  creditors,  and  his 
desire  to  obtain  his  discharge  from  his  debts,  and  shall  annex  to 
his  petition  a  schedule,  and  inventory  *  and  valuation,  in  compli- 
ance with  the  next  two  sections,  the  "filing  of  such  petition  shall 
be  an  act  of  bankruptcy,  and  such  petitioner  shall  be  adjudged  a 
bankrupt. 

Statue  Revised— March  2,  1867,  ch.  176,  §  11,  14  Stat.  521.  Prior  Statute 
—Aug.  19,  1841,  ch.  9,  §7,  5  Stat.  446. 

Who  may  File  a  Petition. 

Resident  aliens  may  talie  the  benefit  of  the  act.  This  section  makes  every 
person  residing  within  the  jurisdiction  of  the  United  States,  who  owes  a  certaia 
amount  of  debts,  subject  to  the  act,  and  it  is  not  denied  that  resident  aliens  are 
here  included.  If  confirmation  were  needed,  it  is  found  in  the  latter  part  of  the 
section,  which  prescribes  a  speci;»l  form  of  oath  for  citizens  of  the  United  States; 
clearly  showing  that  some  others  than  citizens  are  capable  of  becoming  peti- 
tioners. (In  re  Goodfellow,  3  B.  R.  452;  [s.  c.  Lowell,  510;  s.  c.  1  L.  T.  B. 
179 ;  s.  c.  3  L.  T.  B.  69.) 

A  person  who  is  a  partner  in  a  foreign  firm  may  apply  for  the  benefit  of  the 
bankrupt  law.     (Cutter  v.  Folsom,  17  N.  H.  139.) 

The  statute  embraces  not  merely  those  who  resided  in  the  United  States  at 
the  time  when  the  bankrupt  law  was  passed,  but  such  as  at  any  subsequent 
period  become  resident  in  the  United  States.     (Gutter  v.  Fdlaom,  17  N.  H.  139.) 

An  infant  may  file  a  petition  in  his  own  name.  (In  re  Samuel  Book,  3 
McLean,  317;  in  re  Samuel  S.  Cotton,  2  N.  Y.  Leg.  Obs.  370.) 

If  a  person,  while  sane,  has  committed  an  act  of  bankruptcy,  he  may  be 
made  bankrupt  after  he  has  become  lunatic.  The  rights  of  the  bankrupt  will 
be  fully  protected  by  his  guardian.     (In  re  D.  Pratt,  6  B.  R.  276.) 

*  So  amended  by  act  of  22  June,  1874,  ch.  390,  §  15,  18  Stat.  182. 
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A  feme  covert  whe  is  a  sole  trader  may  apply  for  the  benefit  of  the  bank- 
rupt law.     {In  re  Harriet  E.  Collins,  10  B.  R.  335 ;  s.  c.  3  Biss.  415.) 

The  making  of  a  fraudulent  conveyance  does  not  prevent  the  debtor  from 
filing  a  voluntary  petition.     {In  re  Chas.  P.  Houghton,  4  Law  Kep.  482.) 


Petitions  in  Toluntary  Bankruptcy. 

An  illegible  petition  will  not  be  allowed  to  be  filed.  (Anon.  I  B.  E.  215; 
s.  c.  15  Pitts.  L.J.  81.) 

A  petition  containing  the  required  averments,  and  having  a  sworn  schedule 
of  debts  and  sworn  inventory  of  property  annexed  to  it,  constitutes  the  peti- 
tion required  by  the  act.     {In  re  Patterson,  1  B.  R.  125 ;  s.  c.  1  Ben.  508.) 

The  petition  is  sufficient  although  the  jurat  does  not  specify  the  particular 
day  on  which  the  oath  was  taken,  if  it  gives  the  month  and  year.  {In're  Chas. 
P.  Houghton,  4  Law  Rep.  482.) 

The  petition  need  not  be  presented  to  the  court  simultaneously  with  its  at- 
testation. The  lapse  of  nine  days  between  the  taking  of  the  oath  and  the  filing 
of  the  petition  is  no  bar  to  the  proceedings.  {In  re  Aaron  Abrahams,  5  Law 
Rep.  328.) 

No  provision  is  made  by  the  bankrupt  act  enabling  parties  to  conduct  pro- 
ceedings in  forma  pauperis,  and  the  act  evidently  contemplates  that  they  shall 
discharge  all  expenses  incident  to  the  prosecution  of  their  application.  {In  re 
Alexander  Graves,  1  N.  Y.  Leg.  Obs.  218 ;  s.  c.  3  Law  Rep.  25.) 

The  petition  and  schedules  are  three  papers.  {In  re  John  W.  Dean,  1  B.  E. 
249;  S.C.  IL.T.B.  9.) 

The  provisions  of  the  act  and  the  rules  serve  to  show  that  the  petition  is  filed 
once  for  all  in  any  case;  that  if  it  is  amended,  such  amendment  does  not  alter 
the  date  of  its  filing,  or  postpone  the  effective  vigor  of  such  filing  to  the  time  the 
amendment  to  it  is  filed ;  or  that  any  petition  or  schedule  that  is  amended  is 
merely  amended,  leaving  the  original  that  is  amended  to  stand,  so  far  as  the 
question  of  jurisdiction  or  commencement  of  the  proceedings  is  concerned,  in 
regard  to  the  time  when  it  was  filed,  the  same  as  if  it  were  not  amended.  {In 
re  Patterson,  1  B.  R.  125;  s.  c.  1  Ben.  508.) 

The  commencement  of  proceedings  in  bankruptcy  on  the  part  of  the  peti- 
tioner, is  the  commencement  of  a  suit  in  the  district  court  by  the  petitioner 
against  his  creditors,  in  which  action  the  petitioner  is  plaintiff  and  the  cred- 
itors defendants;  the  petitioner  asking  the  court  for  a  judgment  against  his 
creditors,  the  defendants,  discharging  him  from  his  indebtedness  to  them. 
The  defendants  have  their  day  in  court,  are  entitled  to  be  heard  at  all  stages  of 
the  proceedings,  and  when  the  bankrupt  files  his  application  for  a  discharge 
from  the  payment  of  his  debts,  any  single  creditor  may  make  opposition  thereto, 
by  entering  his  appearance  and  putting  on  file  specifications  against  the  dis- 
charge. Bach  defendant  has  the  right  to  appear  separately  and  put  in  a  separate 
plea  or  answer.  {In  re  Julius  L.  Adams,  2  B.  R.  272;  s.  c.  36  How.  Pr.  270; 
s.  c.  3  Ben.  7;  in  re  Farrell,  5  B.  R.  125.) 

While  one  petition  is  still  pending,  without  any  discharge  or  any  discontinu- 
ance, a  stay  will  be  entered  of  all  proceedings  upon  another  petition  subsequently 
filed,  setting  forth  the  same  debts  and  the  same  creditors.  {In  re  Wierlaski,  4 
B.  R.  390;  s.  c.  4  Ben.  468.) 

When  the  discharge  is  refused,  because  the  bankrupt  did  not  apply  within 
the  prescribed  time,  the  result  in  principle  is  the  same  as  where  the  plaintiff  in 
a  suit  at.  law  is  non  pressed ;  he  has  the  costs  of  the  first  proceedings  to  pay, 
but  is  allowed  to  commence  again  and  to  continue  until  he  reaches  a  judgment 
upon  the  merits  of  his  oa.se.     {In  re  Farrell,  6  B.  R.  125.) 
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A  voluntary  bankrupt  who  has  contracted  new  debts  since  the  filing  of  his 
petition,  may  file  a  new  petition  in  banliruplcy.  (In  re  P.  0.  Drisko,  13  B.  R. 
112;  s.  c.  14B.  R.  561.) 

The  petition  is  conclusive  evidence  that  the  debtor  is  insolvent,  and  desires 
to  take  the  benefit  of  the  act,  and  perhaps  the  fact  that  he  owes  $300  may  be 
conclusively  found  by  the  adjudication;  but  upon  a  fact  vrhich  goes  to  defeat 
the  jurisdiction  of  the  court  over  the  supposed  bankrupt,  it  can  not  be  so. 
Such  a  fact  as  that  may  be  shown  by  plea  and  proof  in  any  court  by  a  person 
not  estopped  to  show  it,  and  it  can  not  be  that  the  only  exception  is  of  the 
court  in  which  the  void  proceedings  themselves  are  pending,  nor  is  the  adjudi- 
cation binding  as  a  judicial  decree  which  must  be  impeached,  if  at  all,  in  a 
higher  court.  It  is  made  ex  parte  without  notice  to  creditors,  and  is  entirely 
under  the  control  of  the  court,  upon  proof  that  it  ought  to  be  annulled,  at  least 
before  the  first  meeting  of  areditors.  (In  re  Goodfellow,  3  B.  R.  452 ;  s.  c. 
Lowell,  510;  s.  c.  1  L.  T.  B.  179;  s.  c.  3  L.  T.  B.  69.) 

If  several  persons,  alleging  themselves  to  be  partners,  file  a  voluntary  peti- 
tion, the  creditors  can  not  compel  them  to  amend  it  by  joining  other  persons 
who  are  also  alleged  to  be  partners.  (In  re  Harbaugh,  Matthias  &  Co.  15  Pitts. 
L.  J.  246;  s.  c.  24  Pitts.  L.  J.  100.) 

If  several  persons  file  a  voluntary  petition  as  partners,  without  joining  others 
who  are  also  partners,  the  court,  on  the  motion  of  any  creditor,  can  annul  the 
-arijudication  at  any  time  up  to  the  first  meeting  of  creditors,  and  perhaps  at  any 
time  until  the  effects  of  the  firm  have  become  so  fixed  that  the  estate  can  not  be 
put  in  statu,  quo.  (In  re  Harbaugh,  Matthias  &  Co.  15  Pitts.  L.  J.  246;  s.  c. 
34  Pitts.  L.  J.  100.) 

The  bankrupt  by  filing  his  petition  submits  himself  personally  to  the  juris- 
diction of  the  court,  and  he  becomes  bound  to  obey  its  orders  and  directions  in 
the  matter  of  his  petition  as  well  before  as  after  an  adjudication.  The  mere 
filing  of  his  petition  in  conformity  with  the  statute  constitutes  him  a  bankrupt, 
within  the  purview  of  the  act,  before  the  adjudication  or  any  action  on  his 
petition  by  the  court.  This  jurisdiction  is  exercised  on  the  ground  that  other 
persons  besides  the  bankrupt  have  an  interest  in  the  matter  at  this  stage  of  the 
proceedings.    {In  re  Samuel  Harris,  3  N.  Y.  Leg.  Obs.  152.) 

A  voluntary  bankrupt  can  not  withdraw  his  petition  at  his  own  pleasure, 
but  must  show  good  reason  for  doing  so.  In  all  cases,  a  party  coming  as  a 
volunteer  into  court  in  a  matter  where  others  may  have  an  interest  must  move 
for  liberty  to  discontinue,  and  when  other  parties  have  acquired  an  interest  in 
the  proceedings,  the  court  vrill  either  grant  the  liberty  on  terms  or  refuse  it 
altogether  as  justice  may  require.  The  creditors  have  an  interest  in  the  pro- 
ceedings from  the  moment  that  the  petition  is  filed.  {In  re  Samuel  Harris,  8 
N.  T.  Leg.  Obs.  152.) 

The  dismissal  of  the  petition  prior  to  an  adjudication  is  in  the  nature  of  a 
supersedeas,  and  is  ordinarily  a  matter  of  sound  discretion  in  the  courc.  .  {In  re 
Randall  &  Reed,  1  N.  Y.  Leg.  Obs.  199;  s.  c.  5  Law  Rep.  115.) 

A  voluntary  bankrupt  may,  for  good  reasons,  be  allowed  to  withdraw  his 
petition  at  any  time  before  adjudication.  {In  re  Bennet,  1  Penn.  L.  J.  145;  in 
T«  Randall  &  Reed,  1  N.  Y.  Leg.  Obs.  199;  s.  c.  6  Law  Rep.  115;  in  re  Anon. 
1  Penn.  L.  J.  323;  in  re  Dudley,  1  Penn.  L.  J.  302;  in  re  John  Gile,  1  N.  Y. 
Leg.  Obs.  87;  5  Law  Rep.  224.) 

If  the  debtor  has  made  a  compromise  and  composition  of  all  his  debts,  the 
petition  may  be  dismissed  on  payment  of  costs.  {In  re  Randall  &  Reed,  1  N.  Y. 
Leg.  Obs.  199;  s.  c.  5  Law  Rep.  115.) 

If  the  debtor  does  not  choose  to  proceed  with  his  petition,  but  lets  it  remain 
in  suspense,  with  his  property  looked  up  from  his  creditors,  they  may  intervene 
rfor  their  own  interest  by  a  motion  for  an  adjudication,  or  for  any  other  matter 
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necessary  for  the  protection  of  their  rights.     {In  re  Samuel  Harris,  3  N.  Y. 
Leg.  Obs.  152.) 

If  the  assignee  refuses  to  consent  to  a  dismissal  of  the  proceedings,  the  court, 
with  the  consent  of  the  creditors,  may  order  the  adjudication  to  be  vacated,  ana 
.  all  further  proceedings  stayed,  on  notice  to  him  to  show  cause  against  the  motion. 
(In  re  John  Gile,  1  N.  Y.  Leg.  Obs.  87 ;  s.  c.  5  Law  Rep.  224.) 

After  an  adjudication,  the  petition  can  not  be  dismissed  without  the  concur- 
rence and  consent  of  all  the  creditors.  {In  re  John  Gile,  1  N.  Y.  Leg.  Obs.  87;, 
g.  c.  5  Law  Rep.  224.) 

Formal  pleading  in  opposition  to  a  petition  is  not  usual  or  necessary.  Objec- 
tion to  the  person  of  the  petitioner  may  be  made  by  a  plea  in  abatement,  but 
the  plea  will  be  treated  merely  as  a  written  objection.  {In  re  Samuel  Book,  3 
McLean,  817.) 

The  district  court  has  power  to  hear  and'  decide  all  contested  questions,  and 
to  stay  proceedings  improvidently  begun.  The  act  contemplates  that  voluntary 
petitions  may  sometimes  be  contested,  for  it  provides  that  the  register  may  make 
adjudication  if  there  be  no  opposing  party.  But  it  is  not  the  intent  of  the  act 
that  the  court  shall  inquire  whether  the  petitioner  is  insolvent  or  not.  When- 
the  debtor  swears  that  he  is  unable  to  pay  his  debts  in  full,  and  files  the  requisite 
petition  and  schedules,  he  has  committed  an  act  of  bankruptcy,  and  any  creditor 
may  then  carry  on  the  proceedings  if  the  debtor  shall  fail  to  do  so.  His  act  is 
for  the  benefit  of  all  persons  interested,  and  can  not  be  retracted  on  the  applica- 
tion of  only  one  of  them,  with  or  without  the  debtor's  consent.  No  notice  is 
required  to  creditors  before  adjudication,  and  the  judge  or  register  is  only  to 
inquire  whether  the  debtor  owes  three  hundred  dollars.  That  he  is  unable  to 
pay  his  debt  in  full,  and  is  willing  to  surrender  all  his  property  is  conclusively 
proved  by  his  petition  so  far  as  a  decree  of  bankruptcy  is  concerned.  The  only 
questions  open  upou  a  voluntary  petition  are  those  which  go  to  the  jurisdiction,, 
such  as  residence,  and  a  sum  total  of  provable  debts  of  three  hundred  dollars. 
{In  re  James  L.  Fowler,  1  B.  R.  681;  s.  c.  Lowell,  161.) 

A  creditor  can  not  prevent  an  adjudication  by  proving  that  the  debtor  is 
able  to  pay  his  debts,  and  that  the  only  object  in  filing  the  petition  is  to  delay 
the  collection  of  certain  executions.  {In  re  James  L.  Fowler,  1  B.  R.  681 ;  s.  c. 
fiowell,  16).) 

A  motion  to  set  aside  the  adjudication  on  account  of  the  absence  of  certain 
jurisdictional  averments  in  the  petition  can  not  be  entertained.  The  proper  way 
to  raise  such  a  question  as  to  the  jurisdiction  of  the  court  is  by  specifications- 
against  the  discharge  of  the  bankrupt.  {In  re  Penn  et  al.  3  B.  R.  582;  s.  c. 
4  Ben.  99.) 

In  what  District  Petitions  must  be  filed. 

The  bankrupt  act  uses  the  term  "residence"  specifically,  as  contradistin- 
guished from  "  domicile,"  so  as  lo  free  cases  under  it  from  the  difiBcult  and  em- 
barrassing presumptions  and  circumstances  upon  which  the  distinctions  between 
"  domicile  "  and  "  residence  "  rest.  Congress,  as  if  ex  industria  designing  to  es- 
cape that  region  of  dispute,  used  a  legal  term,  about  which  there  is  no  difiBeuIty, 
either  as  to  its  accurate  meaning,  or  as  to  the  facilities  of  proof  connected  with 
it.  " Residence  "  is  a  fact  easily  ascertained ;  "domicile,"  a  question  difficult  of 
proof.  It  is  true  that  tlie  two  terms  are  often  used  as  synonymous,  but  in  law 
they  have  distinct  meanings.  Proceedings  in  bankruptcy  should  be  instituted 
with  reference  to  the  actual  residence  of  the  party,  or  his  place  of  business,  and 
not  with  reference  to  his  domicile.  If  a  party  has  actually  resided  in  one  State 
during  the  greater  part  of  the  six  months  next  immediately  preceding  the  filing 
of  the  petition,  the  petition  must  be  filed  in  the  district  court  for  that  State,  al- 
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though  his  family  may  have  resided  in  another  State  during  the  whole  period. 
{In  re  Watson,  4  B.  R.  613.) 

The  residence  of  the  bankrupt  is  the  place  where  his  family  reside,  although 
he  may  make  a  temporary  sojourn  in  another  State.     (Stilet  t.  Lay,  9  Ala.  795.) 

Residence  denotes  an  actual  domicile  or  inhabitancy,  in  contradistinction  to 
a  mere  temporary  abode  in  lodging.  (In  re  Israel  Kinsman,  1  N.  Y.  Leg.  Obs. 
809.) 

Upon  the  hearing  of  a  petition  filed  by  a  creditor  to  vacate  the  whole  pro- 
ceedings in  bankruptcy,  for  want  of  jurisdiction,  it  was  held  that  where  a  person 
leaves  a  foreign  domicile,  with  the  intention  of  returning  to  his  native  domicile, 
and  does  so  return,  his  residence  in  his  native  domicile  dates  from  the  day  on 
which  he  left  the  foreign  domicile.  (In  re  W.  S.  Walker,  1  B.  R.  386 ;  s.  c. 
Lowell,  237;  s.  c.  1  L.  T.  B.  88.) 

A  corporation  can  have  no  residence  out  of  a  State  by  whose  laws  it  was 
created,  and  therefore,  in  virtue  of  residence,  no  jurisdiction  can  be  acquired  by 
any  district  court  outside  of  such  State.  (In  re  Ala.  &  Chat.  R.  R.  Co.  6  B.  R. 
107;  s.  c.  9  Blatch.  891 ;  s.  c.  5  L.  T.  B.  76.) 

In  a  certain  sense,  the  place  of  the  most  transient  stoppage,  a  mere  purchase,, 
a  bargain  made  by  a  man  on  his  transit  through  a  place,  would  render  it  for  the 
time  being  his  place  of  business.  Persons  resorting  to  market  towns  to  dispose 
of  produce  or  make  purchases  would  have,  in  a  literal  acceptation,  their  places 
of  business  there  in  conducting  such  transactions.  It  can  not,  however,  satisfy 
this  provision  of  the  law  to  prove  the  fact  that  the  bankrupt  is  doing  some  kind 
of  business  at  the  place  where  he  makes  his  application,  if  his  legal  residence  is 
in  a  different  district.  More  must  be  shown.  It  must  appear  distinctly  that  he 
has  a  fixed  and  notorious  employment,  pursued  by  him  in  such  manner  as  to  de- 
note a  place  of  business  established  by  him  distinct  from  his  place  of  residence.  A 
fugitive  or  equivocal  occupation  that  may  continue  for  a  long  period  or  may  ter- 
minate instantaneously,  without  any  outward  change  or  indications  calculated  to 
mark  its  continuance  or  character,  will  not  be  sufficient  to  satisfy  this  provision 
of  the  law.     (In  re  Israel  Kinsman,  1  N.  Y.  Leg.  Obs.  809.) 

An  agent  who  is  merely  temporarily  executing  his  agency  in  a  district  does 
not  have  a  place  of  business  in  the  district.  (In  re  Israel  Kinsman,  1  N.  Y.  Leg. 
Obe.  309.) 

In  its  broadest  sense,  the  term  "  business  "  includes  nearly  all  the  affairs  in 
which  either  an  individual  or  a  corporation  can  be  actors.  Indulgence  in  pleas- 
ure, participation  in  domestic  enjoyment,  and  engagement  in  the  offices  of 
merely  personal  religion  may  be  exceptions  in  the  case  of  an  individual,  but  the 
employment  of  means  to  secure  or  provide  for  these  would,  to  him,  be  busi- 
ness, and  to  a  corporation  these"  exceptions  can  have  no  application.  The 
conduct  of  any  and  all  of  the  affairs  of  a  corporation  is  business;  The  term, 
carrying  on  business,  has  not  the  same  meaning  as  transacting  any  of  the  debt- 
or's business.  There  are  in  the  carrying  on  of  a  business  many  affairs  which 
are  merely  incidental,  and  which  may  be,  and  often  are,  transacted  elsewhere 
■  than  at  the  place  where  the  business — that  which  is  the  real  design  and  pur- 
pose or  object  in  view — is  located,  and  such  transactions  may  be  of  such  fre- 
quent and  even  daily  occurrence  as  to  require  an  agency  of  considerable  dura- 
tion. Such  transactions  are  not  a  carrying  on  of  business  in  the  sense  of  the  law. 
"  Carrying  on  business  "  looks  to  the  scheme  and  purpose  to  which  such  trans- 
actions tend,  and  not  to  the  incidental  transactions  themselves.  The  debtor 
may  find  it  necessary  or  expedient,  in  aid  of  his  business,  to  employ  agents  or 
agencies  in  other  places  than  those  in  which  his  business  is  carried  on ;  but  the 
transactions  of  such  agents  are  only  collateral  or  incidental.  They  do  not,  in  a 
just  sense,  constitute  the  business  of  the  debtor.  It  was  not  intended,  by  rea- 
son of  such  transactions,  to  subject  the  debtor  to  proceedings  in  bankruptcy 
where  those  agencies  are  maintained,  whether  these  are  copducted  by  agents 


394  THE   BANKRUPT  LAW.  [§  5014. 

under  one  name  or  another,  either  officers  or  clerks,  or  by  whatever  name  or 
official  relation  designated.  (In  re  Ala.  &  Chat.  R.  R.  Co.  6  B.  R.  107;  a.  c. 
9  Blatch.  391 ;  s.  c.  5  L.  T.  B.  76.) 

A  person  who  resides  in  one  district,  where  he  was  formerly  a  member  of 
a  firm  that  has  failed,  and  has  an  office  in  another  district  where  he  receives  let- 
ters, and  is  engaged  in  winding  up  the  business  of  the  firm,  does  not  carry  on 
business,  in  the  sense  of  the  bankrupt  act,  in  the  latter  district,  and  can  only 
apply  in  the  district  where  he  resides.  {In  re  Little,  2  B.  R.  294;  s.  c.  3  Ben. 
25.) 

A  person  who  has  been  employed  as  a  clerk  for  more  than  a  year  in  one  dis- 
trict, but  has  resided  in  another  district,  can  not  apply  in  the  district  where  he 
has  been  employed,  but  must  apply  in  the  district  where  he  has  resided.  It 
can  hardly  be  said  that  a  book-keeper  carries  on  business  in  a  way  that  will 
give  such  publicity  to  his  occupation  or  person  as  is  contemplated  by  the  act. 
{In  re  Wm.  H.  Magie,  1  B.  R.  522;  8.  c.  2  Ben.  369.) 

But  where  the  petitioner  is  well  known  to  be  doing  business  as  the  agent 
of  another  party,  he  may  apply  in  the  district  where  he  transacts  his  business. 
{In  re  Bailey,  1  B.  R.  618;  s.  c.  2  Ben.  437;  in  re  Belcher,  1  B.  R.  668;  s.  c. 
2  Ben.  468.) 

The  debtor  may  file  his  petition  in  the  district  in  which  he  has  resided  or 
carried  on  business  for  the  six  months  next  immediately  preceding  the  filing 
of  the  petition,  or  for  the  longest  period  during  or  within  such  six  months 
that  he  has  resided  or  carried  on  business  in  any  district.  The  object  of  the 
provision  is  to  bring  within  the  operation  of  the  act  every  debtor  who  has  re- 
sided or  carried  on  business  in  any  district  for  any  length  of  time,  provided  the 
proceedings  are  instituted  in  the  district  in  which  his  residence  or  carrying  on 
of  business  has  continued  eo  long' as  to  cover  the  longest  space  of  time  that  he 
has  resided  or  carried  on  business  in  any  district  during  the  six  months  next 
immediately  preceding  the  time  of  filing  the  petition.  Thus,  during  or  within 
such  six  months,  the  debtor  may  have  resided  or  orried  on  business  in  one  dis- 
trict for  two  months,  in  another  for  one  month  and  three-quarters,  in  another 
for  one  month  and  one-quarter,  and  in  another  for  one  month.  In  such  case, 
the  proper  district  in  which  to  file  the  petition  is  the  one  in  which  the  debtor  j 
has  resided  for  two  months.  The  fact  that  he  hiS  carried  on  business  in  an- 
other district  for  as  long  a  period  during  the  six  months  as  he  carried  it  on  in  j 
the  district  in  which  he  has  filed  his  petition,  does  not  deprive  the  court  for  the 
latter  district  of  jurisdiction  over  the  case,  it  not  appearing  that  he  carried  on 
business  in  the  former  district  for  a  longer  period  during  the  six  months  than 
he  carried  it  on  in  the  latter.  {In  re  Elisha  Foster,  3  B.  R.  236;  s.  c.  3  Ben. 
386;  s.  c.  1  L.  T.  B.  127;  in  re  Goodfellow,  3  B.  R.  452;  s.  c.  Lowell,  510;  s. 
c.  1  L.  T.  B.  17a;  s.  c.  3  L.  T.  B.  69.) 

When  one  partner  proceeds  against  his  copartner,  an  averment  that  the  pe- 
tioner  for  the  six  months  next  preceding  the  application  has  been  a  resident  of  ."S . 
the  judicial  district  in  which  the  petition  is  filed,  and  that  he  and  his  copartner, 
within  said  time,  were  partners  in  trade  in  said  district,  is  sufficient  to  sustain 
the  jurisdiction  of  the  court,  if  She  proceedings  are  brought  in  question  collater- 
ally, when  it  does  not  appear  that  the  firm  did  business  for  a  longer  period  in  any 
other  district.  {Stuart  v.  Eines,  6  B.  R.  416;  s.  c.  33  Iowa,  60;  s.  c.  5  L.  T. 
B.  46.) 

The  statute  provides,  in  the  alternative,  that  the  debtor  may  be  declared     1 
bankrupt  either  in  the  district  in  which  he  resides  or  carries  on  business.     When     j 
once  proceedings  have  been  commenced  in  either  district,  it  is  a  necessary  con- 
sequence that  the  like  proceedings  can  not  be  had  in  the  other,  and  the  juris- 
diction is  exclusive  m  that  court  where  the  jurisdiction  first  attaches      {In  n 
Horace  Hall,  6  Law  Rep.  269.)  I 
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Adjudication. 

The  adjudication  of  bankruptcy  ought  not  to  be  postponed  until  the  register 
has  examined  the  petition  and  schedules,  and  certified  them  to  be  correct.  {In 
re  Patterson,  1  B.  R.  125;  s.  c.  1  Ben.  508.) 

The  adjudication  of  bankruptcy  is  merely  a  certificate  or  order  made  by  an 
authorized  ofBcer,  to  the  effect  that  the  debtor  has  become  a  bankrupt.  It  is 
nothing  but  a  judicial  finding  of  the  fact  that  an  act  of  bankruptcy  was  com- 
mitted at  some  period  prior  to  the  time  the  adjudication  is  made.  {In  re  Pat- 
terson, 1  B.  R.  125;  s.  c.  1  Ben.  508.) 

The  register  is  to  declare  the  party  a  bankrupt,  but  has  no  authority  to  as- 
certain the  day  of  his  becoming  so.  If  he  names  the  day,  it  is  competent  for  a 
party  in  a  collateral  action  to  controvert  the  act  of  the  register,  so  far  as  it  re- 
spects the  fixing.of  the  day  when  the  bankrupt  becomes  such,  and  to  say  that  it 
was  not  till  long  afterwards.     {Eafhlone  v.  Blackford,  1  Gaines,  588.) 

An  adjudication  which  recites  the  act  of  March  2,  1867,  as  authority  for  the 
proceeding,  is  neither  irregular  nor  void.     {Ballin  v.  Ferst,  55  Geo.  546.) 

Sec.  5015. — The  said  schedule  must  contain  a  full  and  true 
Btatement  of  all  his  debts,  exhibiting,  as  far  as  possible,  to  whom 
each  debt  is  due,  the  place  of  residence  of  each  creditor,  if 
known  to  the  debtor,  and  if  not  known,  the  fact  that  it  is  not 
known ;  also  the  sum  due  to  each  creditor ;  the.  nature  of  each 
debt  or  demand,  whether  founded  on  written  security,  obligation, 
or  contract,  or  otherwise ;  the  true  cause  and  consideration  of  the 
indebtedness  in  each  case,  and  the  place  where  such  indebtedness 
accrued ;  and  also  a  statement  of  any  existing  mortgage,  pledge, 
Hen,  judgment,  or  collateral  or  other  security  given  for  the  pay- 
ment of  the  same. 

Statute  Revised— March  2,  1867,  ch.  176,  §  11,  14  Stat.  521.  Prior  Statute 
—August  19,  1841,  ch.  9,  §  1,  5  Stat.  440. 

Petitions  in  bankruptcy  must  be  full,  and  be  true  in  point  of  fact,  otherwise 
no  discharge  will  be  granted.     {In  re  Redfleld,  2  Ben.  72.) 

The  inability  to  pay  debts,  mentioned  in  this  section,  is  the  same  thing  as 
the  insolvency  mentioned  in  section  5021.  It  means  the  inability  of  the  debtor, 
then  and  there,  to  pay  accruing  debts  as  they  mature  in  the  ordinary  way,  in 
the  usual  course  of  business  or  trade,  in  that  which  is  made  by  the  law  of  the 
United  States  a  lawful  tender  in  the  payment  of  debts.  {Hardy  v.  Olarh,  3  B. 
R.  385;  s  c.  1  L.  T.  B.  151 ;  s.  c.  3  L.  T.  B.  11 ;  s.  o.  17  Pitts.  L.  J.  61 ;  s.  c.  2 
C.L,N.  121.) 

The  name  of  a  creditor  who  has  a  lien  on  the  land  of  the  petitioner  should  be 
placed  on  schedule  A,  No.  2.     (/ra  re  Decatur  Jones,  2  B.  B.  59.) 

Wherever  the  sum  and  the  date  of  the  debt  are  given,  the  statement  is  suffl- 
cient.    {In  re  W.  D.  Hill,  1  B.  R.  16;  s.  c.  1  Bsn.  821.) 

Where  the  petitioner  owes  a  debt  to  a  -newspaper  he  should  give  the  names 
of  the  proprietors.     (Anon.  2  B.  R.  141.) 

Where  the  petitioner  owes  a  debt  to  a  firm,  it  is  safest  to  return  the  part- 
nership debt  as  due  to  the  firm,  without  naming  the  partners.  (Anon.  1  B. 
R.  123.) 

If  the  petitioner,  as  administrator,  has  spent  the  funds  belonging  to  the  es- 
tate, it  is  sufBoient  to  state  the  debts  as  due  to  the  estate,  and  not  to  the  cred- 
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itoTS  of  that  estate,  although  a  dividend  has  been  declared.     (In  re  John  C. 
Tebbets,  6  Law  Eep.  259.) 

The  abode  and  the  post  office  address  should  be  both  stated,  so  that  personal 
service  may  be  ordered  at  the  former,  or  service  by  mail  at  the  latter.  (In  re 
J.  Pulver,  1  B.  K.  46;  s.  c.  1  Ben.  381.) 

In  view  of  this  section  of  the  act,  and  of  Form  No.  1,  and  of  Rule  XXXIII^ 
wherever  a  debtor  states  that  the  residence  of  a  creditor  is  not  known,  he  should 
show  in  the  schedule,  or  in  a  separate  affidavit,  what  efforts  he  has  made  to  as- 
certain the  present  residence  of  the  creditor.  The  debtor  must  make  efforts  to 
ascertain  the  present  residence  of  his  creditors ;  and  he  can  not  satisfy  the  law 
by  reposing  on  the  information  at  hand,  and  the  belief  which  he  may  possess, 
without  making  any  eftbrts  to  ascertain  such  present  residences.  (In  re  J.  Pul- 
ver, 1  B.  R.  46 ;  s.  c.  1  Ben.  381.) 

It  is  necessary  to  state  in  the  schedules  whether  or  not  any  note  has  been 
given  or  judgment  rendered,  and  whether  any  person  is  liable  with  the  debtor 
as  partner  or  joint  contractor.     (In  re  Orne,  1  B.  R.  79;  s.  c.  1  Ben.  420.) 

Debts  barred  by  the  statute  of  limitations  should  be  placed  on  the  schedules. 
(In  re  John  S.  Perry,  1  B.  R.  220 ;  s.  c.  1  L.  T.  B.  4.) 

The  placing  of  a  debt  barred  by  the  statute  of  limitations  upon  the  sched- 
ules will  not  revive  the  debt.  (In  re  Ray,  1  B.  R.  203 ;  s.  c.  2  Ben.  253 ;  in  re 
Danl.  P.  Kingsley,  1  B.  R.  329;  s.  c.  Lowell,  216;  in  re  Harden,  1  B.  B.  395; 
s.  c.  1  L.  T.  B.  48;  in  re  John  S.  Wright,  6  Biss.  317;  contra,  Homer  v.  Sfeei, 
2Pat.  &H.  616.)  . 

Absolute  accuracy  is  not  required,  for  it  is  to  be  done  as  far  as  practicable. 
The  provisions  of  this  section  sliow  that  all  the  creditors,  so  far  as  known,  are 
to  be  made  parties  by  actual  notice,  and  the  publication  is  clearly  intended  to 
those  not  known  or  whose  residence  is  not  known.  (Hvdson  v.  Bingham,  8  B. 
R.  494;  s.  c.  6  L.  T.  B.  326;  s.  c.  12  A.  L.  Reg.  637.) 

Sec.  5016. — The  said  inventory  must  contain  an  acenrate  state- 
ment of  all  the  petitioner's  estate,  both  real  and  personal,  assign^ 
able  under  this  Title,  describing  the  same  and  stating  where  it  is 
situated,  and  whether  there  are  any,  and  if  so,  what  incumbrances 
thereon. 

Statute  Revised— March  22,  1867,  ch.  176,  §  11,  14  Stat.  521.  Prior  Statute 
—August  19,  1841,  ch.  9,  §  1,  5  Stat.  440. 

The  schedules  must  set  forth  the  separate  items  of  the  petitioner's  estate. 
(In  re  W.  D.  Hill,  1  B.  R.  16;  s.  c.  I  Ben.  321;  vide  in  re  Robert  Malcolm,  4 
Law  Rep.  488.) 

It  is  not  necessary  that  the  petitioner  shall  set  forth  a  perfect  and  complete 
exhibit  of  every  article ;  but  the  schedule  must  be  so  explicit  that  the  assignee 
may  be  enabled  to  find  the  property,  if,  necessary.  It  is  not  necessary  that 
every  article  of  clothing  shall  be  set  out.  The  wearing  apparel  should  be  so  set 
forth  that  the  assignee  may  be  enabled  to  ascertain  whether  he  can  claim  it  or 
not.  (/»  re  Robert  Malcolm,  4  Law  Rep.  488 ;  m  r«  Horace  Plimpton,  4  Law 
Rep.  488.) 

Property  conveyed  by  the  petitioner  in  trust,  for  the  benefit  of  bis  creditors, 
must  be  set  forth,  as  far  as  possible,  under  one  of  the  heads  of  schedule  B.  (/» 
re  Pierce  &  Holbrook,  8  B.  R.  258 ;  s.  c.'  16  Pitts.  L.  J.  204.) 

Judgments  in  favor  of  the  petitioner  should  be  set  forth  in  schedule  B,  No. 
2  b.     (In  re  Sallee,  2  B.  R.  328.) 
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The  statute,  though  framed  in  the  most  comprehensive  terms,  has  reference 
to  some  right  or  interest  inherent  in  the  bankrupt.  Whatever  that  may  be, 
however  contingent  or  valueless,  he  must  name  it,  and  point  it  out  to  his  cred- 
itors. He  is  not  permitted  to  exercise  his  own  judgment  as  to  its  worth  to 
them.     {In  re  David  H.  Robertson,  1  N.  Y.  Leg.  Obs.  20.) 

The  petitioner  should  state  the  proportion  of  his  interest   in  the  property 
of  a  firm  of  which  he  is  a  member,   but  need  not  enumerate  the  effects  in 
detail.     {In  re  Nicholas  G.  Norcross,  1  N.  Y.  Leg.  Obs.  100 ;  s.  c;  5  Law  Rep 
124.) 

^  The  petitioner  is  not  restricted  to  the  letters  printed  on  the  schedule.  He 
may  exhaust  the  alphabet,  and  use  other  marks,  if  he  can  thereby  set  forth  his 
property  more  lucidly,     (in  re  Sallee,  2  B.  R.  228.) 

The  petitioner  is  only  required  to  use  such  of  the  forms  as  are  appropriate  to 
and  descriptive  of  the  debts  and  property  he  is  required  to  list.  It  would  bo 
absurd  to  require  him  to  file  in  addition  thereto  a  large  mass  of  forms,  all  of 
which  are  simply  blanks.  He  should  state,  however,  the  reason  why  these  were 
K)mitted.     (Anon.  1  B.  R.  123.) 

(The  practice  in  this  particular  is  generally  regulated  by  the  rules  of  court 
for  each  distiict.     Blatchford's  Rules,  No.  4. — Ed.) 

The  term  assets  has  been  held  to  include  the  following  things,  to  wit : 

A  claim  for  unliquidated  damages.  (In  re  Orne,  1  B.  R.  67;  s.  c.  1  Ben. 
361.) 

Property  conveyed  to  the  petitioner  in  fraud  of  the  creditors  of  the  grantor. 
{In  re  O'Bannon,  2  B.  R.  15.) 

A  vested  interest  expectant  on  the  termination  of  a  life  estate.  {In  re  Ben- 
nett, 2  B.  R.  181;  s.  c.  8  A.  L.  Beg.  34;  s.  c.  25  Pitts.  L.  J.  816.) 

An  insurance  oti  the  petitioner's  life,  for  the  benefit  of  the  petitioner's  wife, 
whereon  premiums  have  been  paid  by  the  petitioner  after  his  insolvency.  {In 
rsErben,  2  B.  R.  181 ;  s.  c.  8  A.  L.  Reg.  34.)  • 

Property  in  the  possession  of  the  petitioner,  which  belongs  to  a  firm  of  which 
he  has  been  a  member.  {In  re  Beal,  2  B.  R.  687;  s.  c.  Lowell,  323 ;  s.  c.  2  L. 
TjB.95.) 

The  interest  of  the  petitioner  in  the  rights  of  action,  and  credits  of  a  firm  of 
which  he  was  a  member,  although  his  interest  in  the  firm  has  been  levied  upon 
and  sold.     {Moore  v.  Bosenberger,  7  Phila.  576.) 

Property  conveyed  by  the  petitioner  in  fraud  of  his  creditors.  {In  re  Huss- 
mann,  2  B.B.  437;  s.  c.  2  L.  T.  B.  53;  s.  c.  1  0.  L.  N.  177.) 

J  Property  in  the  possession  of  the  petitioner  covered  by  a  fraudulent  assign- 
ment to  which  the  creditors  have  never  assented.  (Ashley  v.  JBobinaon,  29  Ala. 
112.)  V         y     -  . 

Property  held  de  facto,  though  by  a  defeasible  title.  (In  re  Beal,  2  B.  B. 
£87;  s.  c.  Lowell,  323;  s.  c.  2  L.  T.  B.  95.) 


The  money  advanced  by  the  petitioner  as  security  for  fees  to  the  register,  the 
clerk,  and  the  marshal.     (Anon.  1  B.  R.  123.) 

The  husband's  share  in  property  left  to  him  in  trust,  for  the  sole  and  sepa- 
rate use  of  his  wife,  during  her  life,  and  after  her  death  to  be  equally  divided  be- 
tween the  husband  and  her  children,  share  and  share  alike,  even  though  there 
is  a  provision  in  the  will  that  the  property  shall  not  be  liable  to  the  payment  of 
the  debts  of  any  present  or  future  husband.  This  latter  provision  must  be  con- 
strued to  be  limited  by  and  to  apply  only  during  the  life  of  the  wife.  (In  re 
Myrick,  3  B.  R.  154.) 
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The  interest  of  the  bankrupt  under  a  will  in  an  estate  in  expectancy,  (/nre 
Connell,  Jr.  3  B.  R.  443.) 

The  term  assets  has  been  held  not  to  include  the  following  things,  to  wit; 

The  right  to  a  share  in  the  net  profits  of  a  business  conducted  in  the  name 
of  the  petitioner,  allowed  as  a  compensation  for  services.  {In  re  Beardsley,  1 
B.  R.  304;  in  re  Wm.  H.  Pierson,  10  B.  R.  107;  in  re  George  Brown,  5  Law 
Rep.  121.) 

Property  held  by  a  trustee  for  the  benefit  of  the  petitioner's  wife,  wherein 
the  petitioner's  equitable  interest  had  been  sold  under  execution.  {In  re  Pome- 
roy,  2  B.  R.  14;  in  re  Hummitsh,  2  B.  R.  12;  s.  c.  15  Pitts.  L.  J.  494.) 

Money  invested  in  the  name  of  the  petitioner's  wife,  which  has  been  earned 
by  her.     {In  re  Hummitsh,  3  B.  R.  12 ;  s.  c.  15  Pitts.  L.  J.  494.) 

A  claim  against  a  person  for  falsely  recommending  another  as  worthy  of 
trust.      {Crochett  v.  Jewett,   2  B.  R.  208;    s.  c.  2  Ben.  514;    s.  c.  2  L.  T  B 
21.) 

Property  which,  at  the  time  of  the  filing  of  the  petitien,  is  vested  in  a  re- 
ceiver appointed  by  a  State  court.      {In  re  Freeman,  4  B.  R.  64;  s.  c.  4  Ben 

S45.) 

A  chose  in  action  on  which  suit  has  been  brought,  but  which  has  been 
assigned  in  good  faith  for  a.  full  and  valuable  consideration.  {Valentine  v. 
Holhman,  63  N.  C.  475. 

An  assignment  made  under  the  State  insolvent  laws,  when  they  were  in 
force,  was  the  act  of  the  law,  and  not  of  the  party ;  and  the  confirmatory  in- 
struments which  the  debtor  might  be  required  by  the  assignee  and  ordered  by 
the  judge  to  execute  were  equally  made  by  legal  authority  and  direction.  Prop- 
erty included  in  such  an  assignment,  made  before  the  commencement  of'  pro- 
ceedings in  bankruptcy,  no  longer  belongs  to  the  debtor,  and  constitutes  no 
part  of  the  assets  of  the  bankrupt.  {Day  v.  Bardwell,  8  B.  R.  455 ;  s  c  97 
Mass.  246.) 

Sec.  5017. — The  schedule  and  inventory  must  be  verified  by 
the  oath  of  the  petitioner,  which  may  be  taken  either  before  the 
district  judge,  ur  before  a  register,  or  before  a  commissioner  of  the 
circuit  court. 

Statute  Revised— March  2,  1867,  ch.  176,  §  11, 14  Stat.  521.  Prior  Statute— 
Aug.  19,  1841,  ch.  9,  §  1,  5  Stat.  440. 

A  petition  in  involuntary  bankruptcy  can  not  be  verified  before  a  notary 
public.     {In  re  Heller  Bros.  &  Co.  32  Leg.  Int  136;  s.  c.  22  Pitts.  L.  J.  140.) 

An  indictment  for  perjury  need  not  set  out  the  petition  substantially  or 
otherwise.  A  mere  reference  to  its  character  and  object  is  sufficient.  {U.  S.  v. 
Deming,  "4  McLean,  3 ;   U.  S.  v.  Nilc^ls,  4  McLean,  23  ) 

An  indictment  for  perjury,  which  describes  the  petition  as  made  to  "  a 
judge  sitting  as  a  bankrupt  court,"  is  sufficient,  for  no  judge  can  sit  in  bank- 
ruptcy except  the  district  judge.     {U.  S.  v.  Deming,  4  McLean,  3.) 

Sec.  5018.— Every  citizen  of  the  United  States  petitioning  to 
be  declared  bankrupt,  shall-,  on  filing  his  petition,  and  before  any 
proceedings  thereon,  take  and  subscribe  an  oath  of  allegiance  and     ' 
fidelity  to  the  United  States,  which  oath  may  be  taken  before    -■ 
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either  of  tlie  officers  mentioned  in  the  preceding  section,  and  shall 
be  filed  and  recorded  with  the  proceedings  in  bankruptcy. 
Statute  Revised— March  2,  1867,  ch.  176,  §  1],  14  Stat.  521. 

Although  the  prescribed  form  contemplates  that  the  oath  of  allegiance  shall 
be  annexed  to  the  petition,  yet  it  cannot  be  doubted  that,  by  the  very  terms  of 
the  statute,  it  may  bo  lawfully  filed  at  any  time  afterward,  and  with  precisely 
the  same  effect  as  if  annexed.  {TT.  8.  v.  Clarh  4B.  R.  59;  s.  o.  1  L.  T.  B. 
237;  s.  c.  3  L.  T.  B.  22.S ;  in  re  A.  J.  Walker,  1  B.  R.  385.) 

Sec.  6019. — Upon  the  filing  of  such  petition,  schedule,  and  in- 
ventory, the  judge  or  register  shall  forthwith,  if  he  is  satisfied  that 
the  debts  due  from  the  petitioner  exceed  three  hundred  dollars, 
issue  a  warrant,  to  be  signed  by  such  judge  or  register,  directed 
to  the  marshal  for  the  district,  authorizing  him  forthwith,  as  mes- 
senger, to  publish  notices  in  such  newspapers  *  as  the  marshal 
shall  select,  not  exceeding  two ;  to  serve  written  or  printed  notice, 
by  mail  or  personally,  on  all  creditors  upon  the  schedule  filed 
with  the  debtor's  petition,  or  whose  names  maybe  given  to  him 
in  addition  by  the  debtor;  and  to  give  such  personal  or  other 
notice  to  any  persons  concerned  as  the  warrant  specifies ;  f  but 
whenever  the  creditors  of  the  bankrupt  are  so  numerous  as  to 
make  any  notice  now  required  by  law  to  them,  by  mail  or  other- 
wise, a  great  and  disproportionate  expense  to  the  estate,  the  court 
may,  in  lieu  thereof,  in  its  discretion,  order  such  notice  to  be  given 
by  publication  in  a  newspaper,  or  newspapers,  to  all  such  credit- 
ors, whose  claims,  as  reported,  do  not  exceed  the  sums,  respect- 
ively, of  fifty  dollars. 

Statute  Revised— March  2,  1867,  cb.  176,  §  11,  14  Stat.  521.  Prior  Statute 
—Aug.  19,  1841,  ch.  9,  §  7,  5  Stat.  446. 

The  proceedings  in  bankruptcy  are  in  no  just  sense  ex  parte  in  their  char- 
acter, for  notice  is  required  to  be  given  to  the  creditors  either  personally  or  by 
publication.     {Lathrop  v.  Stuart,  5  McLean,  167.) 

After  the  public  notice  required  by  the  statute  has  been  given,  creditors 
must  be  treated  as  having  notice  of  the  proceedings.  (Smith  v.  BrincJcerhoff,  6 
N.  Y.  306;  s.  c.  8  Barb.  519;  contra,  Miller  v.  Black,  1  Penn.  420.) 

The  warrant  should  contain  a  list  of  the  bankrupt's  creditors,  with  their 
respective  places  of  residence,  and  the  amount  of  their  respective  debts.  (In  re 
Erie  L.  Hall,  2  B.  R.  192;  s.  c.  16  Pitts.  L.  J.  52.) 

The  omission  to  publish  the  notice  in  one  of  the  newspapers  designated  by 
the  warrant,  is  such  a  defect  as  will  make  all  proceedings  founded  thereon,  and 
subsequent  thereto,  irregular  and  voidable.  (In  re  Erie  L.  Hall,  2  B.  R.  192; 
s.  c.  16  Pitts.  L.  J.  52.) 

The  marshal  should  insert  in  the  notices  served  on  the  creditors  the  exact 
language  of  the  warrant,  but  an  immaterial  variance  will  be  disregarded.  (In  re 
J.  Pulver,  1  B.  R.  46;  s.  c.  1  Ben.  381 ;  in  re  W.  D.  Hill,  1  B.  R.  16;  s.  c.  1 
Ben.  321.) 

*  So  amended  by  act  of  22  June,  1874,  ch.  890,  §  5,  18  Stat.  179. 
t  So  amended  by  act  of  22  June,  1874,  ch.  390,  §  5,  18  Stat.  179. 
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The  notice  to  be  served  on  the  bankrupt's  creditors  should  contain  a  list  of 
all  the  creditors,  with  their  respective  places  of  residence,  and  the  amount  due 
to  each.  (In  re  Decatur  Jones,  2  B.  R.  59 ;  in  re  John  S.  Perry,  1  B.  R.  220- 
s.  c.  1  L.  T.  B.  4;  in  re  Erie  L.  Hall,  2"B.  R.  192;  s.  c.  16  Pitts.  L.  J.  52.)       ' 

The  mar.shal  should  insert  in  the  notice  to  be  published  and  served,  the 
exact  language  of  the  warrant,  but  an  immaterial  variance  will  be  disregarded 
{In  re  J.  Pulver,  1  B.  R.  46;  s.  c.  1  Ben.  881.) 

The  marshal  has  no  discretion,  but  must  serve  all  notices  by  mail,  unless 
directed  by  the  warrant  to  serve  the  notices  personally  on  the  parties  therein 
specified  by  name.     (Anon.  1  B.  R.  216.) 

The  notice  must  be  served  on  foreign  creditors,  as  well  as  those  who  reside 
in  the  United  States.  (In  re  Heyes,  1  B.  R.  21  ;  s.  c.  1  Ben.  333 ;  s.  c.  86  How 
Pr.  249.) 

Sec.  5020. — Every  bankrupt  shall  be  at  liberty,  from  time*  to 
time,  upon  oath,  to  amend  and  correct  his  schedule  of  creditors 
and  property,  so  that  the  same  shall  conform  to  the  facts. 
Statute  Revised— March  2,  1867,  ch.  176,  §  26,  14  Stat.  529. 

For  the  purpose  of  allowing  amendments  where  they  are  uncontested,  the 
register  is  the  court,  and  has  the  power  to  allow  them  on  a  direct  application  to 
him.  The  co-ordinate  power  of  allowing  them  exists  in  the  judge.  The 
original  amendments  permitted  to  be  made  should  be  filed  with  the  clerk.  (/« 
re  Morford,  1  B.  R.  211 ;  s.  c.  1  Ben.  264;  in  re  B.  Heller,  5  B.  R.  46;  s.  c.  41 
How.  Pr.  213.) 

The  register  can,  of  his  own  motion,  order  amendments  at  any  stage  of  the 
proceedings.  Such  an  order  ought  to  specify  particularly  the  points  in  which 
the  petition  and  schedules  are  defective.  (In  re  Orne,  1  B.  R.  79;  s.  c.  1  Ben. 
420;  in  re  Horace  Plimpton,  4  Law  Rep.  488.) 

The  register  may  order  an  amendment  upon  the  petition  of  a  creditor,  (h 
r«  Decatur  Jones,  2  B.  R.  59.) 

The  register  may  refuse  to  allow  amendments,  except  upon  such  conditions 
as  will  prevent  injustice.  (In  re  Ratcliff,  1  B.  R.  400;  in  re  Perry,  1  B.  K. 
220;  s.  c.  IL.  T.  B.  4.) 

The  bankrupt  may  make  an  application  for  leave  to  amend  his  schedules  at 
any  stage  of  the  proceedings  before  the  register  has  returned  the  cause  to  the 
court,  and  the  filing  of  specifications  does  not  prejudice  him  in  or  deprive  him  of 
the  right.  (In  re  B.  Heller,  5  B.  R.  46 ;  s.  c.  41  How.  Pr.  213 ;  in  re  Chas. 
Oakley,  5  Law  Rep.  827.) 

When  it  appears,  on  the  hearing  of  the  specifications  against  the  discharge 
of  the  bankrupt;  that  he  has  innocently  omitted  some  property  from  his 
schedules,  the  case  will  be  referred  back  to' the  register  with  leave  to  the  bank- 
rupt to  amend  his  schedules.  (In  re  Connell,  3  B.  R.  443  ■  in  »•«  A  B  Preston, 
3  B.  R.  103.)  ■     ■  ' 

The  application  for  leave  to  amend  is  ex  parte,  and  no  notice  is  necessary. 
No  creditor  has  a  right  to  oppose  the  application.  The  allowance  of  an 
amendment  does  not  prejudice  the  rights  of  a  creditor.  He  is  not  a  party  to 
the  proceeding,  and  is  not  estopped  by  the  order.  (In  re  Watts  2  B  B  447' 
s.  c.  3Ben.  166;  s.  c.  2  L.  T.  B.  74;  inre  B.  Heller,  5  B.  R.  46:'s  c  41  How!  ' 
Pr.  213.)  ' 


*  So  amended  by  act  of  Feb.  27,  1877,  ch.  69,  19  Sta^.  252. 
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The  better  practice  in  order  to  bring  the  question  fully  before  the  court,  is 
to  allow  the  assignee  and  creditors  opposing  the  discharge  to  oppose  the  applioa* 
tion  for  leave  to  amend,  and  to  require  due  notice  of  such  application  to  be  given 
to  them.    (.In,  re  B.  Heller,  5  B.  R.  46;  s.  c.  41  How.  Pr.  213.) 

The  bankrupt  has  the  right  to  amend  hia  schedules  by  striking  out  the  names 
of  persons  who  have  been  improperly  and  inadvertently  inserted  as  creditors^ 
(InreB.  Heller,  5  B.  R.  46;  s.  c.  41  How.  Pr.  213.) 

The  bankrupt  may  amend  his  petition  so  as  to  bring  in  his  copartner.  (/» 
re  Little,  1  B.  R.  341 ;  s.  c.  2  Ben.  186.) 

If  the  petition  merely  alleges,  that  the  bankrupt  had  a  place  of  business 
within  the  district,  he  may  be  allowed  to  amend  upon  showing  why  the  petition 
was  not  originally  made  in  proper  form,  and  accounting  for  the  delay  in  apply- 
ing for  leave  to  amend.  {In  re  Edward  T.  Wood,  13  B.  R.  93;  s.  c.  6  Ben. 
339.) 
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Sec.  5021.* — That  any  person  residing,  and  owing  (a)  debts,  as 
aforesaid,  wlio,  after  the  passage  of  this  act,  shall  depart  from  the 
State,  District^  or  Territory  of  which  he  is  an  inhabitant,  with 
intent  to  defraud  his  creditors;  or,  being  absent,  shall,  with  such 
intent,  remain  absent;  or  shall  conceal  (5)  himself  to  avoid  the 
service  of  legal  process  in  any  action  for  the  recovery  of  a  debt  or 
demand  provable  under  this  act ;  or  sliall  conceal  (c)  or  remove 
any  of  his  property  to  avoid  its  being  attached,  taken  or  sequest- 
ered on  legal  process ;  or  shall  make  any  assignment,  gift,  sale, 
conveyance,  or  transfer  of  his  estate,  property,  rights,  or  credits, 
either  within  the  United  States  or  elsewhere,  with  intent  (d)  to 
delay,  defraud  or  hinder  his  creditors;  or  who  has  been  arrested 
(e)  and  held  in  custody  under  or  by  virtue  of  mesne  process  or 
execution,  issued  out  of  any  court  of  the  United  States,  or  of  any 
State,  District,  or  Territory  within  which  such  debtor  resides  or 
has  property,  founded  upon  a  demand  in  its  nature  provable 
against  a  bankrupt's  estate  under  tliis  act,  and  for  a  sum  exceeding 
one  hundred  dollars,  and  such  process  is  remaining  in  force  and 
not  discharged  by  payment,  or  in  any  other  manner  provided  by 
the  law  of  the  United  States,  or  of  such  State,  District,  or  Terri- 
tory, applicable  thereto,  for  a  period  of  twenty  days;  or  has  been 
actually  imprisoned  for  more  than  twenty  daj's  in  a  civil  action 
founded  on  contract  for  the  sum  of  one  hundred  dollars  or  upward; 
or  wlio,  being  bankrupt  or  insolvent,  (y)  or  in  contemplation 
of  bankruptcy  or  insolvency,  shall  make  any  payment,  gift, 
grant,  sale,  conveyance,  or  transfer  of  money  or  other  property, 
estate  rights,  or  credits,  or  confess  judgment,  or  give  any  war- 
rant to  confess  judgment,  or  procure  his  property  to  be  taken 
on  legal  process,  with  intent  to  give  a  preference  (g)  to  one  or 
more  of  his  creditors,  or  to  any  person  or  persons  who  are  or 
may  be  liable  ibr  him  as  indorsers,  bail,  sureties,  or  otherwise,  or 

*So  amended  by  act  of  22  June,  1874,  ch.  890,  §  12,  IS  Stat.  180. 
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-with  the  intent,  by  such  disposition  of  his  property,  to  defeat  (A) 
or  delay  tlie  operation  of  this  act ;  or  who,  being  a  bank,  banker, 
broker,  merchant,  trader,  (_;)  manufacturer,  or  miner,  has  fraudu- 
lently stopped  payment,  or  who,  being  a  bank,  banker,  broker, 
merchant,  trader,  manufacturer,  or  miner,  has  stopped,  or  sus- 
pended and  not  resumed  payment,  within  a  period  of  forty  days, 
of  his  commercial  paper  (made  of  passed  in  the  course  of  his 
business  as  such),  or  who,  being  a  bank  or  banker,  shall  fail  for 
forty  days  to  pay  any  depositor  upon  demand  of  payment  law- 
fully made,  shall  be  deemed  to  have  committed  an  act  of  bank- 
ruptcy, and,  subject  to  the  conditions  hereinafter  prescribed,  shall 
be  adjudged  a  bankrupt  on  the  petition  {k)  of  one  or  more  of  his 
creditors,  who  shall  constitute  one-fourth  thereof,  at  least,  in 
number,  and  the  aggregate  of  whose  debts  (I)  provable  under 
this  act  amounts  to  at  least  one-third  of  the  debts  so  provable : 
Provided:  That  such  petition  is  brought  within  six  months  after 
such  act  of  bankruptcy  shall  have  been  committed :  *  Provided 
also,  Tliat  no  voluntary  assignment  by  a  debtor  or  debtors  of  all  his 
or  their  property,  heretofore  or  hereafter  made  in  good  faith  for 
the  benefit  of  all  his  or  their  creditors,  ratably  and  without  creat- 
ing any  preference,  and  valid  according  to  the  law  of  the  State 
where  made,  shall  of  itself  in  the  event  of  his  or  their  being  sub- 
sequently adjudicated  bankrupts  in  a  proceeding  of  involuntary 
bankruptcy,  be  a  bar  to  the  discharge  of  such  debtor  or  debtors. 
And  tlie  provisions  of  this  section  shall  apply  to  all  cases  of  com- 
pulsory or  involuntary  bankruptcy  commenced  since  the  first  day 
of  December,  eighteen  hundred  and  seventy-three,  as  well  as  to 
those  commenced  hereafter.  And  in  all  cases  commenced  since  the 
first  day  of  December,  eighteen  hundred  and  seventy-three,  and 
prior  to  the  passage  of  this  act,  as  well  as  those  commenced  here- 
after, the  court  shall,  if  such  allegation  as  to  the  number  or  amount 
of  petitioning  creditors  be  denied  by  the  debtor,  by  a  statement  in 
writing  to  that  effect,  require  him  to  file  in  court  forthwith  a  full 
list  of  his  creditors,  with  their  places  of  residence  and  the  sums 
due  them  respectively,  and  shall  ascertain,  upon  reasonable  notice 
to  the  creditors,  whether  one-fourth  in  number  and  one-third  in 
amount  tliereof,  as  aforesaid,  have  petitioned  that  the  debtor  be 
adjudged  a  bankrupt.  Bat  if  such  debtor  shall,  on  the  filing  of 
the  petition,  admit  in  writing  that  the  requisite  number  and 
amount  of  creditors  have  petitioned,  the  court  (if  satisfied  that 
the  admission  was  made  in  good  faith),  shall  so  adjudge,  which 
judgment  shall  be  final,  and  the  matter  proceed  without  further 
steps  on  that  subject.  And  if  it  shall  appear  that  such  number 
and  amount  have  not  so  petitioned,  the  court  shall  grant  reason- 
able time,  not  exceeding  in  cases  heretofore  commenced,  twenty 
days,  and,' in  cases  hereafter  commenced,  ten  days,  within  which 
other  creditors  may  join  in  such  petition.     And  if,  at  the  expira- 

*3o  amended  by  act  of  July  26,  1876,  ch.  234,  §  1,  19  Stat.  102. 
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tion  of  such  time  so  limited,  the  number  and  amount  shall  comply 
with  the  requirements  of  this  section,  the  matter  of  bankruptcy 
may  proceed ;  but  if,  at  the  expiration  of  such  limited  time,  such 
number  and  amount  shall  not  answer  the  requirements  of  this 
section,  the  proceedings  shall  be  dismissed,  and,  in  cases  here- 
after commenced,  with  costs.  And  if  such  person  shall  be  ad- 
judged a  bankrupt,  the  assignee  may  recover  back  the  money  (m)  or 
property  so  paid,  conveyed,  sold,  assigned,  or  transferred  contrary 
to  this  act :  Prmided,  That  the  person  receiving  such  payment 
or  conveyance  haj_  reasonable  cause  to  believe  that  the  debtor 
was  insolvent,  and~  knew  thaTajraud  onTSdj-Jgj  was~inteaded ; 
and  such  personTTTircreHitor,  shan~noI7T"u  cases  of  actual  fraud ' 
on  his  part,  be  allowed  to  prove  for  more  than  a  moiety  of 
his  debt;  and  this  limitation  on  the  proof  of  debts  shall  apply, 
to  eases  of  voluntary  as  well  as  involuntary  bankruptcy.  And 
the  petition  of  creditors  under  this  section  may  be  sufficiently 
verified  by  the  oaths  of  the  first  five  signers  thereof,  if  so  many 
there  be.  And  if  any  of  said  first  five  signers  shall  not  reside 
in  the  district  in  which  such  petition  is  to  be  filed,  the  same 
may  be  signed  and  verified  by  the  oath  or  oaths  of  the  attor- 
ney or  attorneys,  agent  or  agents,  of  such  signers.  And  in  com- 
puting the  number  of  creditors,  as  aforesaid,  who  shall  join  in 
such  petition,  creditors  whose  respective  debts  do  not  exceed 
two  hundred  and  fifty  dollars  shall  not  be  reckoned.  But  if 
there  be  no  creditors  whose  debts  exceed  said  sum  of  two  hun- 
dred and  fifty  dollars,  or  if  the  requisite  number  of  creditors  hold- 
ing debts  exceeding  two  hundred  and  fifty  dollars  fail  to  sign  the 
petition,  the  creditors  having  debts  of  a  less  amount  shall  be 
reckoned  for  the  purpose  aforesaid. 

Statutes  Revised— March  2,  1867,  ch.  176,  §  39, 14  Stat.  536;  July  ii7,  1868, 
ch.  258,  §  2,  15  Stat.  228.  Prior  Statutes— April  4, 1800,  ch.  19,  §§  1,  2,  2  Stat. 
19,  21;  Aug.  19,  1841,  ch.  9,  §  7,  5  Stat.  446. 

Principles  of  Construction. 

This  section  is  highly  remedial,  and  should  be  liberally  construed.  It  ia 
not  to  be  construed  strictly,  as  if  it  were  an  obscure  or  special  penal  enact- 
ment. The  act  establishes  a  system,  and  regulates  in  all  their  details  the 
relative  rights  and  duties  of  debtor  and  creditor.  It  does  not  attempt  to 
punish  the  bankrupt,  but  to  distribute  his  property  fairly  and  impartially  be- 
tween his  creditors  to  vrhom  injustice  it  belongs.  It  is  remedial,  and  seeks  to 
protect  the  honest  creditor  from  being  overreached  and  defrauded  by  the  un- 
scrupulous. It  is  intended  to  relieve  the  honest  but  unfortunate  debtor  from 
the  burden  of  liabilities  vphich  he  can  not  discharge,  and  allow  him  to  com- 
mence the  business  of  life  anew.  Such  an  act  must  be  construed  according  to 
the  fair  import  of  its  terms,  with  a  view  to  effect  its  objects  and  to  promote  jus- 
tice. (In  re  Locke,  2  B.  R.  382 ;  s.  c.  Lowell,  293 ;  in  re  Muller  &  Bretano,  3 
B.  R.  329;  s.  c.  1  Deady,  613;  s.  c.  2  L.  T.  B.  33 ;  in  re  Silverman,  4  B.  B. 
523;  s.  c.  2  Abb.  0.  C.  243;  s.  c.  1  Saw.  410;  in  re  Wm.  Beles,  1  N.  Y.  Leg. 
Obs.  84;  s.  c.  6  Law  Rep.  273.) 

Its  scope  and  purpose  are  to  oblige  insolvent  traders  to  take  the  benefit  of 
the  bankrupt  act,  and  thus  to  insure  an  equal  distribution  of  their  estate  under 
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its  carefully  framed  provisions.  (In  re  Dibblee  ei  al.  2  B.  R.  617;  s.  c.  3  Ben. 
-2S3 ;  in  re  Locke,  2  B.  R.  382 ;  s.  c.  Lowell,  293 ;  White  v.  Baftery,  3  B.  R.  221 ; 
s.  c.  1  C.  L.  N.  361 ;  s.  c.  16  Pitts.  L.  J.  110.) 

That  part  of  the  statute  which  enumerates  the  acts  of  bankruptcy  is  in  the 
nature  of  a  penal  statute,  and  to  be  construed  strictly.  It  can  not  be  enlarged 
by  construction  to  include  acts  that  are  within  the  reason  of  the  law,  or  the 
mischiefs  intended  to  be  provided  against,  but  which  are  not  within  the  words 
of  the  statute  according  to  their  reasonable  construction.  {Jones  v.  Sleeper,  2 
N.  Y.  Leg.  Obs.  131.) 

Sections  5128  and  5021  are  very  nearly  related  to  each  other  in  their  provis- 
ions, and  must  be  construed  together  in  pari  materia.  Section  5128,  in  express 
language,  applies  equally  to  voluntary  and  involuntarv  cases.  Therefore  all  the 
■qualifications  and  conditions  prescribed  by  section  5128,  not  inconsistent  with 
the  provisions  of  section  5021,  will  apply  to  proceedings  under  the  latter  section, 
and  all  the  qualifications,  conditions,  and  prohibitions  of  section  5021,  so  far  as 
they  relate  to  the  same  class  of  matters  provided  for  by  section  5128,  and  are 
not  inconsistent  with  its  provisions,  will  apply  fo  procedings  under  section  5128. 
{In  re  Tonkin  &  Trewartba,  4  B.  R.  52;  s.  c.  1  L.T.  B.  232;  s.  c.  3  L.  T.  B. 
221;  in  re  Black  &  Secor,  1  B.  R.  353;  s.  c.  2  Ben.  196;  s.  c.  1  L.  T.  B.  39; 
Wadsworth  v.  Tyler,  2  B.  R.  316;  s.  c.  2  L.  T.  B.  28.) 

Section  5128  does  not  relate  to  or  afiect  the  question,  what  is  an  act  of 
bankruptcy?  By  section  5021  alone  that  question  must  be  answered.  It  is 
quite  clear  that  facts  which  are  entirely  sufficient  for  adjudicating  a  debtor 
bankrupt  on  petition  of  his  creditor,  may  be,  and  generally  are,  wholly  insuffi- 
cient to  justify  a  decree  declaring  void  a  transfer  of  property,  or  preference 
given  to  a  creditor.  (Tn  re  Nickodemus,  3  B.  R.  230 ;  s.  c.  1  L.  T.  B.  140 ;  s. 
c.  2  C.  L.  N.  49 ;  s.  c.  16  Pitts.  L.  J.  233 ;  in  re  Price  Fuller,  4  B.  R.  115 ;  s.  c. 
1  Saw.  243.) 

Section  5130  throws  light  upon  the  intention  of  Congress  in  the  enactment 
■of  the  5021st  section,  and  shows  that  any  assignment  or  transfer  of  property  by 
a  failing  debtor,  not  in  the  usual  and  ordinary  course  of  business,  is  not  only 
void,  but  evidence  of  fraud.  {Perry  v.  Langley,  1  B.  R.  559 ;  s.  c.  1  L.  T.  B. 
34;  s.  c.  T  A.  L.  Reg.  429 ;  in  re  Dean  &  Garrett,  2  B.  R.  89 ;  Davis  &  Oreen 
V.  Armstrong,  3  B.  R.  34  ;  s.  c.  2  L.  T.  B.  138.) 

The  act  makes  a  discrimination  between  cases  of  voluntary  and  involuntary  . 
bankruptcy.  The  debtor  upon  filing  a  petition  with  the  proper  averments  is 
■declared  a  bankrupt  by  the  court.  The  allegation  can  not  be  traversed,  nor  is 
any  issue  or  inquiry  as  to  its  truth  permitted.  While  the  debtor  may,  on  this 
broad  basis,  call  on  the  court  to  administer  his  estate,  the  creditor  who  desires 
to  do  the  same  thing  is  limited  to  a  few  facts  or  circumstances,  the  existence  of 
which  is  essential  to  his  right  to  appeal  to  the  court.  "When  any  one  of  these 
facts  is  set  forth  in  a  petition  to  the  court  by  the  creditor,  the  truth  of  the 
allegation  may  be  denied  by  the  debtor,  and  on  the  issue  thus  found,  he  may 
demand  the  verdict  of  a  jury.  The  reason  for  the  wide  difiference  in  the  pro- 
ceedings in  the  two  cases  is  obvious.  When  a  man  is  himself  willing  to  refer 
his  embarrassed  condition  to  the  proper  court,  with  a  full  surrender  of  all  his 
property,  no  harm  can  come  to  any  one  but  himself,  and  there  can  be  no  solid 
objection  to  the  course  he  pursues;  but  when  a  person  claims  to  take  from 
another  all  control  of  his  property,  to  arrest  him  in  the  exercise  of  his  occupa- 
tion, and  to  impair  his  standing  as  a  business  man — in  short,  to  place  him  in  a 
position  which  may  ruin  him  in  the  midst  of  a  prosperous  career,  the  precise 
circumstances  or  facts  on  which  he  is  authorized  to  do  this,  should  not  only  be 
well  defined  in  the  law,  but  clearly  established  in  the  court.  {Wilson  v.  City 
Bank,  S  B.  R.  270;  s.  c.  9  B.  R.  97;  s.  c.  1  Dillon,  476;  s.  c.  17  Wall.  489; 
Jones  V.  Bleeper,  2  N.  Y.  Leg.  Obs.  131.) 
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What  Sum  a  Debtor  must  Owe. 

(a)  The  language,  ''  owing  debts  as  aforesaid,"  has  reference  to  the  follow- 
ing words  of  section  5014:,  viz:  "owing  debts  provable  in  bankruptcy  exceeding 
the  amount  of  thrte  hundred  dollars."  From  this  the  following  conclusions 
must  be  deduced : 

1.  The  foundation  of  voluntary  proceeding  is  indebtedness  due  and  payable^ 
under  the  act  against  the  debtor. 

2.  Whatever  debts  may  be  proved  in  a  voluntary,  may  be  proved  in  an 
involuntary  case. 

3.  Whenever  an  indorser's  liability  has  become  fixed,  such  liability  consti- 
tutes a  debt,  due  and  payable  from  the  indorser,  which  may  be  made  the  foun- 
dation of  involuntary  as  well  as  voluntary  proceedings  in  bankruptcy. 

Of  course  there  must  be  shown  in  an  involuntary  case,  in  addition  to  such- 
indebtedness,  at  least  one  of  the  acts  of  bankruptcy  enumerated  in  this  section. 
(In  re  Nickodemus,  3  B.  R.  230;  s.  c.  1  L.  T.  B.  140;  s.  c.  2  C.  L.  N.  49;  s.  c. 
16  Pitts.  L.  J.  333.) 

A  petition  may  be  filed  against  a  firm,  although  one  of  the  partners  has  been 
previously  declared  a  bankrupt  on  a  petition  filed  against  him  alone.  {Hunty. 
Poole,  5  B.  R.  161.) 

Persons  who  have  been  adjudged  bankrupts  as  partners  in  one  firm,  may  be 
subsequently  declared  bankrupts  as  partners  with  another  in  another  firm. 
{In  re  S.  A.  Jewett,  15  B.  R.  126 ;  s.  c.  16  B.  R.  4^;  s.  c.  9  C.  L.  N.  345.) 

A  certificate  that  the  special  partner  has  contributed  a  certain  sum  in  cash 
,  and  a  certain  sum  in  goods  does  not  comply  with  the  statutes  of  New  York  re- 
lating to  limited  partnerships,  and  the  parties    may  be  proceeded  against  in 
bankruptcy  as  general  partners.     {In  re  William  G.  Merrill,  13  B.  R.  91;  s.  c. 
12  Blatch.  221.) 

A  firm  can  not  be  adjudged  bankrupt  on  an  involuntary  petition,  unless  all 
the  partners  are  parties  to  the  proceeding.     {In  re  Chas.  S.  Pitt,  14  B.  R.  59.) 

A  consolidated  railroad  corporation,  existing  under  charters  from  serera 
States,  but  having  one  name,  one  set  of  stockholders  and  ofiScers,  the  same  assets, 
and  the  same  creditors,  if  thrown  into  bankruptcy  in  one  of  these  States,  can 
not  be  afterwards  adjudicated  a  bankrupt  upon  another  petition  by  another 
creditor,  brought  in  another  State  and  district.  The  court  first  acquiring  juris- 
diction ought  to  retain  it  exclusively  so  far  as  an  adjudication  is  concerned,  and 
the  assignment  under  the  first  adjudication  will  carry  all  corporate  assets  in  the 
hands  of  the  assignee.  {In  re  Boston  R.  R.  Co.  6  B.  R.  209 ;  s.  c.  9  Blatch. 
101.) 

Infants,  as  subjects  of  either  voluntary  or  involuntary  bankruptcy,  are  not 
in  respect  to  their  general  contracts  within  the  provisions  of  tbe  bankrupt  law. 
{In  re  Walter  S.  Derby,  8  B.  R.  106 ;  s.  c.  6  Ben.  232.) 

A  party  who  is  under  guardianship  as  a  lunatic  may  be  proceeded  afrainst 
in  involuntary  bankruptcy  in  opposition  to  the  wish  of  his  guardian.  {In  re 
Weitzel,  14  B.  R.  466;  s.  c.  3  Cent.  L.  J.  557.) 

The  fact  that  a  receiver  has  been  appointed  by  a  State  court  to  take  charge 
of  the  assets  of  a  corporation  in  a  proceeding  under  aState  law  relating  to  the 
distribution  of  the  assets  of  insolvent  corporations,  is  no  ground  for  refusing  to 
adjudicate  such  corporation  bankrupt.  {In  re  Green  Pond  R.  R.  Co.  13  B.  R- 
118;  in  re  National  Life  Ins.  Co.  6  Biss.  35.) 

The  decree  of  a  State  court  dissolving  a  corporation  on  account  of  a  forfeiture 
of  its  charter  does  not  prevent  proceedings  against  it  in  bankruptcy.  A  cor- 
poration, however  it  may  be  dissolved,  still  exists  for  the  purpose  of  paying  its. 
debts  and  of  dividing  its  surplus,  if  any,  among  its  shareholders,  or  of  having 
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this  done  by  a  court  of  equity  acting  on  its  property.  A  petition  in  banlsruptcy 
is  an  equitable  sequestration.  {In  re  Independent  Ins.  Co.  6  B.  R.  169;  s.  c. 
6  B.  R.  260 ;  s.  c.  1  Holmes,  103 ;  riiomUll  v.  Bank,  5  B.  R.  377 ;  s.  c.  3  B. 
R.  435;  s.  c.  1  L.  T.  B.  287;  s.  o.  3  L.  T.  B.  38;  s.  c.  2  0.  L.  N.  1£7;  in  re 
Merchants'  Ins.  Co.  6  B.  R.  43;  s.  c.  3  Biss.  162;  s.  c.  2  L.  T.  B.  243;  in  re 
"Washington  Mar.  Ins.  Co.  2  B.  R.  648;  s.  c.  2  Ben.  292.) 

The  bankrupt  law  does  not  in  general  embrace  trustees  as  executors,  admin- 
istrators, guardians,  and  others  actinjj  strictly  in  a  fiduciary  capacity.  (Graves 
T.  Wiitter,  9  B.  R.  357;  s.  c.  7  Pac.  L.  R.  165.) 

The  executor  of  a  banker  who  is  merely  authorized  by  the  will  to  continue 
the  business  so  long  as  may  be  necessary  to  a  fair  liquidation  and  settlement 
thereof,  and  hus  no  power  that  does  not  tend  to  the  object,  can  not  be  declared 
a  bankrupt  as  such.     {Graves  v.  Winter,  9  B.  R.  357;  s.  c.  7  Pac.  L.  R.  165.) 

kfeme  covert  who  is  authorized  by  the  laws  of  the  State  to  carry  on  busi- 
ness as  a  sole  trader,  and  incur  liabilities,  may  be  declared  a  bankrupt.  {In  re 
Kinkeade,  7  B.  R.  439;  s.  c.  3  Biss.  405;  in  re  O'Brien,  1  B.  R.  176;  in  re 
Julia  Lyons,  2  Saw.  52i;  s.  c.  1  A.  L.  T.  [^.  S.]  167.) 

A  court  of  bankruptcy  is  clothed  with  all  the  powers  of  a  court  of  equity, 
and  if  a/eme  covert,  with  the  consent  of  her  husband,  can  enter  into  copartner- 
ship with  him  or  any  other  person,  then  she  may  be  declared  a  bankrupt  on  the 
petition  of  creditors,  or,  at  least,  the  firm,  as  a  business  entity,  may  be  so  ad- 
judged for  the  purpose  of  distributing  the  assets  among  creditors.  {In  re 
Kinkeade,  7  B.  R.  439 ;  s.  c.  3  Biss.  405.) 

The  directors  and  stockholders  can  not  be  adjudged  bankrupts  on  account 
of  an  act  of  bankruptcy  committed  by  the  corporation,  although  they  are  jointly 
and  severally  liable  for  its  debts,  for  joint  debtors  are  not  affected  by  nn  act  of 
bankruptcy  committed  by  one  of  them.  {James  v.  Atlantic  Delaine  Co.  11  B. 
R.  390.) 

(A)  An  order  for  the  examination  of  a  debtor  upon  proceedings  supple- 
mental to  an  execution  is  a  legal  process  within  the  meaning  of  the  act.  {Brock 
V.  Hoppock,  2  B.  R.  7;  s.  c.  2  Ben.  478.) 

If  the  concealment  is  a  concerted  measure  between  the  debtor  and  some  of 
his  creditors,  it  is  not  an  act  of  bankruptcy  as  against  creditors  not  privy  to  the 
plot.    {Bxrnes  v.  BilUngton,  1  Wash.  0.  0.  29 ;  s.  c.  4  Day,  81,  note.) 

Concealment  from  or  denial  to  creditors  is  not  an  act  of  bankruptcy  if  it  does 
not  prevent  the  service  of  process.  {Barnes  v.  BilUngton,  1  Wash.  C.  0.  29  ;  s. 
c.  4  Day,  81,  note.) 

It  is  not  an  act  of  bankruptcy  for  a  special  partner  to  procure  a  general  part- 
ner to  leave  the  State.      {In  re  Lyman  Terry,  5  Biss.  110.) 

(c)  Procuring  an  attachment  upon  a  fictitious  debt,  in  order  to  prevent  an 
attachment  by  a  creditor,  comes  fairly  within  the  language  of  this  clause,  be- 
cause the  Words  mean  not  only  the  physical  removal  or  concealment,  but  the 
concealment  of  the  actual  title  and  position  of  property  of  whatever  kind.  {In 
re  Williams  &  Co.  3  B.  R.  286;  s.  c.  Lowell,  406;  s.  c.  2  L.  T.  B.  100.) 

An  allegation  that  the  debtor  concealed  money  with  intent  to  prevent  its 
being  taken  on  legal  process,  which  he  knew  was  about  to  issue  at  the  suit  of 
one  or  more  of  his  creditors,  is  sufficient.  It  is  not  necessary  to  state  that  there 
wasany  legil  process  in  existence.     {Fox  v.  Edcstein,  4  B.  R.  373.) 

The  secrecy  and  concealment  of  goods,  which  constitutes  an  act  of  bank- 
ruptcy distinct  from  a  fraudulent  conveyance  of  them,  must  be  an  actual,  not  a 
constructive  concealment  of  them  by  the  bankrupt  himself,  or  by  his  procure- 
ment, while  they  continue,  in  his  in'ention,  his  own  goods.  {Livermore  v. 
"    '    ,  3  Mass.  487.) 
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Fraudulent  Convejances. 

((£)  It  is  not  an  element  of  this  act  of  bankruptcy  that  the  debtor  shall 
be,  at  the  time  of  committing  it,  bankrupt  or  insolvent,  or  in  contemplation 
of  bankruptcy  or  insolvency,  nor  is  any  allegation  to  that  efiFect  necessary. 
{In  re  Dunham  &  Orr,  2  B.  R.  17;  s.  c.  2  Ben.  488;  s.  c.  1  L.  T.  B.  89;  in  re 
Randall  &  Sunderland,  3  B.  R.  18;  s.  c.  1  Deady,  557;  s.  c.  3  L.  T.  B.  69;  in 
re  Nickodemus,  3  B.  R.  230;  s.  c.  1  L.  T.  B.  140;  s.  c.  2  C.  L.  N.  49;  s.  c.  16 
Pitts.  L.  J.  233;  in  re  Thomas  Ryan,  2  Saw.  411.) 

The  intent  means  an  actual  design  in  the  mind,  and  must  be  proved  as  a  ques- 
tion of  fact.  {In  re  Drummond,  1  B.  R.  231;  s.  c.  1  L.  T.  B.  7;  in  re  Cowles, 
1  B.  R.  280;  s.  c.  1  W.  J.  367;  Perry  v.  Langley,  2  B.  R.  596;  s.  c.  8  A.  L. 
Reg,  427;  in  re  Goldschmidt,  3  B.  R.  165;  s.  c.  3  Ben.  379.) 

The  intent  need  exist  only  on  the  part  of  the  person  making  the  transfer. 
If  that  exist,  the  debtor  clearly  commits  an  act  of  bankruptcy,  however  innocent 
the  intent  of  the  preferred  creditor  or  the  person  to  whom  the  transfer  is  made. 
{In  re  Drummond,  1  B.  R.  231 ;  s.  c.  1  L.  T.  B.  7.) 

The  question  of  intent  to  hinder,  delay,  or  defraud  creditors  must  be  solved 
by  looking  at  what  the  debtor  says  and  does,  and  the  effect  thereof.  {Ecfort  v. 
Oreely,  6  B.  R.  433 ;  s.  c.  4  0.  L.  N.  209 ;  in  re  Thomas  Ryan,  2  Saw.  411.) 

A  mortgage  given  for  a  present  consideration,  which  is  used  to  relieve  the 
mortgagor's  stock  from  an  attachment,  and  to  pay  the  only  overdue  paper  of  the 
debtor  known  to  the  mortgagee,  is  not  a  transfer  with  the  intent  to  delay  cred- 
itors.    {In  re  Sandford,  7  B.  R.  351.) 

A  conveyance  by  a  person  whose  property  exceeds  in  value  all  that  he  owes, 
in  consideration  of  an  agreement  that  the  grantee  shall  pay  all  the  grantor's 
debts,  and  support  him  during  the  residue  of  his  days,  is  not  per  se  fraudulent 
and  void  as  against  creditors.  {In  re  Cornwall,  6  B.  R.  305;  s.  c.  9  Blatch. 
114;  s.  c.  2  L.  T.  B.  220.) 

If  an  insolvent  firm  is  dissolved  and  the  assets  transferred  to  one  of  the  part- 
ners who  immediately  executes  a  mortgage  to  secure  a  separate  debt,  the  mort- 
gage may  be  charged  as  a  conveyance  to  hinder  and  delay  creditors.  {In.  re  Waite 
et  al.  Lowell,  407.) 

A  transfer  of  the  firm  property  by  one  partner  to  his  copartner  is  not  a  con- 
veyance to  hinder  or  delay  the  firm  creditors.  {In  re  Munn,  7  B.  R.  468;  s.  c. 
8  Biss.  442.) 

A  transfer  of  the  warehouse  receipts  and  bills  of  lading  of  goods  purchased 
for  cash  on  delivery,  to  a  banker  to  keep  the  bank  account  good,  and  putting  off 
the  vendor  on  various  grounds,  is  legally,  if  not  intentionally,  fraudulent,  in  that 
it  hinders,  delays,  and  defrauds  the  vendor,  although  the  vendee  is  induced  thus 
to  act  by  the  stress  of  his  circumstances,  and  may  hope  ultimately  to  pay  the 
vendor.     {In  re  Picton,  11  B.  R.  420;  s.  c.  2  Dillon,  548.) 

The  conveyance  of  the  whole  property  of  a  debtor  affords  a  very  violent  pre- 
sumption of  a  fraudulent  intent,  so  far  as  existing  creditors  are  concerned. 
When  the  effect  necessarily  is  to  delay  creditors,  the  intent  ought  to  be  presumed. 
When  the  defense  is  that  the  property  was  conveyed  in  pursuance  of  a  secret 
trust,  under  which  it  was  held,  and  parol  evidence,  by  the  statute  of  frauds,  can 
not  be  admitted  to  prove  such  trust,  so  that,  in  case  of  attachment  or  bank- 
ruptcy before  the  conveyance  was  made,  the  conveyance  would  be  conclusively 
held  to  be  in  the  debtor,  it  is  questionable  whether  he  ought  to  be  admitted  to 
show  this  alleged  trust  even  on  the  question  of  intent.  When  the  petitioner  is  a 
witness,  the  fact  that  he  has  acted  in  a  harsh  and  oppressive  manner  toward  the 
debtor  may  be  shown  in  evidence  for  the  purpbse  of  affecting  his  credibility. 
(In  re  W.  B.  Alexander  et  al.  4  B.  R.  178;  s.  c.  Lowell,  470;  s.  c.  2  L.  T.  B. 
238;  ThomMll  v.  LinJc,  8  B.  R.  521.) 
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Allowing  property  to  be  taken  on  a  false  and  fictititous  judgment  is  a  transfer 
-with  intent  to  hinder,  delay,  and  defraud  creditors.  {In  re  Schick,  1  B.  R.  177 ; 
s.  0.2  Ben.  5;  s.  c.  1  L.  T.  B.  28.) 

When  a  party  has  given  a  fictitious  note,  and  procured  an  attachment 
thereon  for  the  purpose  of  preventing  an  attachment  by  a  real  creditor,  it  is  no 
defense  that  the  real  object  of  thus  withdrawing  the  fund  was  not  to  defeat 
creditors  generally  but  only  that  one  particular  creditor,  and  that  it  was  the  pur- 
pose of  the  debtor  to  use  the  money  to  pay  other  creditors.  The  immediate  re- 
sult was  to  give  the  debtor  the  secret  control  of  the  fund  under  the  guise  of  an 
adverse  attachment.  It  is  impossible  for  the  court  to  go  beyond  that  result  and 
determine  upon  doubtful  evidence,  or  any  evidence,  that  the  parties  intended, 
when  the  fund  was  illegally  withdrawn  from  the  ordinary  reach  of  the  law,  to 
apply  it  more  beneficially  than  the  law  itself  would  apply  it.  This  is  a  funda- 
mental principle  of  the  law  of  fraudulent  conveyances.  {In  re  Williams  &  Co.  3 
B.  B.  286;  s.  c.  Lowell,  406 ;  s.  c.  2  L.  T.  B.  100.) 

A  debtor  has  the  right  to  mortgage  his  property  or  a  portion  of  it  Tor  the  pur- 
pose of  raising  money  to  pay  his  debts,  but  a  mortgage  given  for  the  purpose 
and  with  the  manifest  design  of  so  encumbering  his  available  means  that  cred- 
itors will  be  hindered  and  delayed  in  the  collection  of  their  demands,  is  fraud- 
ulent. {In  re  Cowles,  1  B.  R.  280;  s.  c.  1  W.  J.  367;  Baldwin  v.  Basstau,  1  N. 
Y.Leg.  Obs.  391.) 

A  sale  of  all  the  debtor's  property  for  a  small  portion  in  cash  and  the  balance 
in  lone;  notes  does  to  that  extent  delay  creditors.  {In  re  Dean  &  Garrett,  2  B. 
R.  89.) 

The  insertion  of  a  power  in  a  mortgage  to  enter  and  sell  whenever  the  mort- 
gagee may  deem  himself  unsafe,  is  a  suspicious  circumstance.  {In  re  Thomas 
Eyan,  2  Saw.  411.) 

If  the  value  of  the  property  largely  exceeds  the  mortgage  debt,  this  is  a 
badge  of  fraud.     {JBaldwin  v.  Sosseau,  1  N.  Y.  Leg.  Obs.  391.) 

The  retention  of  possession  by  the  mortgagor  is  a  badge  of  fraud.  {Baldwin 
V.  Sosseau,  1  N.  Y.  Leg.  Obs.  391.) 

Where  the  right  to  transfer  a  franchise  is  conferred  by  the  Legislature,  an 
assignment  thereof  may  be  made  with  intent  to  delay,  hinder,  or  defraud  cred- 
itors.    {In  re  Southern  Minn.  R.  R.  Oo.  10  B.  R.  86.) 

Assignment  for  tbe  Benefit  of  Creditors. 

To  make  a  general  assignment  for  the  benefit  of  creditors  an  act  of  bank- 
ruptcy within  the  meaning  of  this  clause,  it  must  be  made  with  the  intent  to 
delay,  defraud,  or  hinder  creditors  within  the  meaning  of  the  statute  of  13th 
Elizabeth,  as  exemplified  in  Twyne's  Case  and  other  subsequent  decisions  fol- 
lowing it.  It  becomes  a  question  of  fact.  The  innocence  or  guilt  of  the  act 
depends  on  the  mind  of  him  who  did  it,  and  it  is  not  a  fraud  within  the 
meaning  of  the  bankrupt  act  unles.s  it  was  meant  to  be  so.  {Perry  v.  Langley, 
1  B.  R.  559;  s.  c.  2  B.  R.  596;  s.  c.  1  L.  T.  B.  34;  s.  c.  8  A.  L.  Reg.  427;  7  A. 
L.  Reg.  429 ;  Fwrrin  v.  Crawford  et  al.  2  B.  R.  602 ;  Wells  et  al.  [ex  parte  H.  B. 
Claflin  &  Co.]  1  B.  R.  171;  s.  c.  1  L.  T.  B.  20;  s.  c.  7  A.  L.  Reg.  163;  in  re 
Potts  &  Garwood,  Crabbe,  469.) 

An  assignment  is  to  be  subjected  to  the  sharpest  scrutiny,  and  any  badge  of 
fraud  that  attaches  itself  in  the  light  of  extraneous  circumstances  will,  unless 
fully  and  satisfactorily  explained,  be  fatal  to  its  validity,  and  the  arm  of  the 
bankrupt  law  will  sweep  it  away,  and  subject  the  person  and  estate  of  the  debtor 
to  its  own  provisions.  When  the  assignor,  through  the  agency  of  the  assignee 
himself,  retains  a  portion  of  the  estate  and  converts  it  to  his  own  use,  to  an 
amount  much  greater  than  he  could  hold  under  the  exemption  laws  of  the  State, 


410  THE   BAWKEUPT   LAW.  [§  5021. 

the  assignment  is  fraudulent.     {Farrin  v.  Crawford,  2  B.  R.  602;  in  re  Cham- 
berlain et  al.  3  B.  R.  710.) 

An  assignment  by  a  solvent  person  for  the  beneflt  of  creditors,  with  or  with- 
out preferences,  is  void  under  the  statute  of  frauds,  because  the  necessary  con- 
sequence of  it  is  to  delay  and  defraud  creditors,  by  preventing  them  from  sub- 
jecting the  debtor's  property,  by  the  ordinary  legal  proceedings  and  process,  to 
the  satisfaction  of  their  claims.  An  assignment  which  authorizes  the  assignee 
to  sell  on  credit,  or  in  any  manner  to  prolong  his  possession  of  the  property  be- 
yond the  time  reasonably  necessary  to  convert  it  into  cash  and  distribute  it 
among  the  creditors,  is  fraudulent.  (Jn  re  Randall  &  Sunderland,  3  B.  R.  18; 
s.  c.  1  Deady,  557;  s.  c.  2  L.  T.  B.  69.) 

An  assignment  made  with  the  intent  to  prevent  creditors  who  are  pressing 
suits  to  judgment  from  obtaining  preference  over  other  creditors,  is  not  an  act 
of  bankruptcy.  {Perry  v.  Langley,  1  B.  R.  559;  s.  c.  2  B.  R.  596;  s.  c.  1  L. 
T.  B.  34;  s.  c.  8  A.  L.  Reg.  427;  7  A.  L.  Reg.  429;  Wells  et  al.  [ex  parte  H. 
B.  Claflin  &  Co.]  1  B.  R.  171 ;  s.  c.  1  L.  T.  B.  20;  s.  c.  7  A.  L.  Reg.  163.) 

Coni/ra.  The  fact  that  the  debtor  made  the  assignment  without  intent  to  de- 
fraud any  creditor,  is  of  no  consequence,  provided  that  he  had  the  intent  to  de- 
lay or  hinder  his  creditors.  An  assignment  made  for  the  purpose  of  preventing 
creditors  who  have  sued  him  from  appropriating  the  assigned  property  towards 
the  payment  of  their  claims,  is  made  to  hinder  and  delay  such  creditors.  {In,  re 
Goldschmidt,  3  B.  R.  165;  s.  c.  3  Ben.  379.) 

An  intent  to  hinder,  delay,  or  defraud  one  creditor,  is  such  an  intent  as  the 
bankrupt  adt  contemplates.  {Peny  v.  Langley,  1  B.  R.  553 ;  s.  c.  1  L.  T.  B. 
34 ;  s.  c.  7  A.  L.  Reg.  429 ;  contra,  in  re  Dunham  &  Orr,  2  B.  R.  17 ;  s.  c.  2 
Ben.  488;  s.  c.  1  L.  T.  B.  89.) 

An  application  to  have  the  security  of  the  assignee's  bond  increased  is  not 
such  an  assent  to  the  assignment  as  will  estop  the  creditor  from  urging  it  as  an 
act  of  bankruptcy.  (Perry  y.  Langley,  1  B.  R.  559;  s.  c.l  L.  T.  B.  Zi;  s.  c.  T 
A.  L.  Reg.  429.) 

Arrest  of  Oebtor. 

(«)  A  debtor  who  has  not  been  actually  imprisoned  for  more  than  twenty 
days,  on  an  order  of  arrest  issued  against  him  in  a  civil  action  founded  upon  a  ■ 
contract,  can  not  be  adjudged  a  bankrupt  on  account  of  such  arrest.  The 
statute  evidently  intends  to  draw  a  distinction  between  being  actually  im- 
prisoned for  more  than  twenty  days,  and  being  held  in  custody  for  a  period 
of  twenty  days.  It  confines  the  former  to  a  civil  action  founded  on  contract, 
while  it  extends  the  latter  to  any  demand  in  its  nature  provable  against  a 
bankrupt's  estate.  There  are  claims  or  demands  which  would  fall  within  the 
first  clause  and  not  within  the  second  clause.  The  ficst  clause  has,  therefore, 
a  field  for  operation  over  which  the  second  clause  does  not  extend.  This 
being  so,  and  there  being  a  distinction  evidently  intended  by  the  statute 
between  actual  imprisonment  and  mere  arresting  and  holding  in  custody— a 
person  actually  imprisoned  being  held  in  custody,  although  a  person  held  in 
custody  is  not  necessarily  actually  imprisoned — full  effect  must  be  given  to 
the  second  clause.  This  can  not  be  done  if  it  be  held  that  a  person  arrested 
in  a  civil  action,  founded  on  contract,  may  be  adjudged  bankrupt,  although 
he  has  not  been  actually  imprisoned  for  more  than  twenty  days.  If  it  be  so 
held  on  the  ground  that  a  claim  founded  on  a  contract  is  a  demand  in  its 
nature  provable  against  a  bankrupt's  estate  under  the  act,  and  that  it  is  suffi- 
cient, under  the  first  clause,  that  the  debtor  be  arrested  and  htld  in  custody, 
under  mesne  process  founded  on  such  claims,  for  a  period  of  twenty  days,  then 
no  cases  exist  which  would  not  fall  within  the  first  clause,  and  the  second 
clause  would  become  inoperative,  and  might  as  well  have  been  left  out  of  the 
statute.     A  statute  must  be  so  construed,  if  possible,  without  doing  violence 
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to  the  language,  as  to  give  force,  meaning,  and  effect  to  every  part  of  it. 
There  is  no  affirmative  repugnancy  between  the  two  clauses,  and  sound  prin- 
ciples of  construction  require  that  it  shall  be  held  to  be  the  intention  of 
Congress  that  cases  falling  within  the  second  clause  shall  be  governed  wholly 
by  the  second  clause,  although,  if  the  second  clause  had  been  omitted  from 
the  section,  they  would  fall  under  the  first  clause.  Even  if  the  two  clauses 
were  repugnant  to  each  other  in  a  broader  sense  than  they  are,  the  second 
clause  would  control  as  being  |he  later  expression  of  the  will  of  the  law 
makers.    (In  re  John  Davis,  3  B.  E.  339 ;  s.  c.  3  Ben.  482  ) 

The  arrest  and  imprisonment  are  both  necessary  to  constitute  the  act  of 
bankruptcy.     Either  alone  is  not  sufficient.     Both  do  not  exist  until  the  term  of 
itaprisonment  limited  for  that  purpose  has  expired.     {Nelms  v.  Pugh,  1  Murph. 
149.) 

If  the  capias  upon  which  the  arrest  is  made  is  not  void,  but  voidable,  the 
arrest  is  legal  until  it  is  set  aside.  If  the  debtor  voluntarily  submits  to  an  arrest 
good  upon  its  face  for  the  period  of  twenty  days,  he  commits  an  act  of  bank- 
ruptcy. If  he  is  not  insolvent,  the  law  presumes  that  twenty  days  is  long 
enough  for  him  either  tq  pay  the  debt,  or  procure  bail  to  the  action ;  or  if  he 
deem  the  arrest  unlawful,  to  have  its  unlawfulness  tested  before  the  proper 
tribunal.  If  he  neglects  or  delays  within  that  time  to  obtain  his  discharge  from, 
duress  in  either  of  these  ways,  he  commits  the  act  of  bankruptcy  defined  by  the 
statute,  and  it  is  no  defense  that  the  order  of  arrest  was  subsequently  set  aside^ 
and  discharge  granted  to  him  upon  giving  common  ball.  (In,  re  B.  Cohn,  7  B.. 
K.  31;  s.  c.  29  Leg.  Int.  309;  s.  c.  5  0.  L.  N.  14.) 

An  imprisonment  commencing  on  the  forenoon  of  Sept.  8th,  1870,  and' 
terminating  before  noon  on  the  28th  of  that  month,  was  held  not  to  be  suffi- 
cient. In  legal  contemplation,  the  debtor  was  in  prison  nineteen  entire  days 
and  portions  of  other  two  days,  and  the  first  day  being  excluded,  this  made 
only  twenty  days.     {Etunt  v.  Poohe,  5  B.  R.  161) 


Insolvency. 


If) 


Mere  insolvency  is  not,  of  itself,  ground  for  involuntary  bankruptcy  :  for 
a  man,  actually  insolvent,  may  continue  his  business  for  years  by  renewals  and 
extensions  and  indulgences  on  the  part  of  his  creditors,  and  ultimately  not  only 
pay  all  indebtedness  with  interest,  but  achieve  'success.  (Doan  v.  Compton  & 
Doan,  2  B.  R.  607  ) 

The  act  is  not  intended  to  cover  all  cases  of  insolvency  to  the  exclusion  of 
other  judicial  proceedings.  It  is  very  liberal  in  the  class  of  insolvents  which  it 
does  include,  and  needs  no  extension  in  this  direction  by  implication.  But  it 
still  leaves  in  a  great  majority  of  cases  parties  who  are  really  insolvent  to  the 
chances  that  their  energy,  care  and  prudence  in  business  may  enable  them  finally 
to  recover  without  disastrous  failure  or  positive  bankruptcy.  All  experience 
shows  both  the  wisdom  aijd  justice  of  this  policy.  Many  find  themselves  with 
ample  means,  good  credit,  and  large  business,  totally  insolvent,  that  is,  unable  to 
meet  their  current  obligations  as  fast  as  they  mature.  But  by  forbearance  of 
creditors,  by  meeting  only  such  debts  as  are  pressed,  and  even  by  the  submission 
of  some  of  their  property  to  be  seized  on  execution,  they  are  finally  able  to  pay 
all  and  save  their  commercial  character  and  much  of  their  property.  If  creditors 
are  not  satisfied  with  this,  and  the  parties  have  committed  an  act  of  bankruptcy, 
any  creditor  can  institute  proceedings  in  a  bankrupt  court.  But  until  this  Is 
done,  their  honest  struggle  to  meet  their  debts  and  to  avoid  the  breaking  up  of 
all  their  business  is  not  of  itself  to  be  construed  into  an  act  of  bankruptcy  or  a 
fraud  on  the  act.  ( Wilson  v.  Oity  Bank,  5  B.  R.  270 ;  s.  c.  9  B.  R.  97 ;  s.  c.  i 
Dillon,  476 ;  s.  c.  17  Wall.  489.) 

The  words  "insolvent"  and  "insolvency"'  are  not  synonymous  with  the 
words  "bankrupt"  and  "bankruptcy."     Insolvency  means  an  inability  to  pay 
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debts  in  the  ordinary  course  of  business;  bankruptcy  means  a  particular  legal 
status,  to  be  ascertained  bv  a  judicial  decree.  {In  re  Black  &  Secor,  1  B.  R. 
333;  s.  c.  2  Ben.  196;  s.  c.  1  L.  T.  B.  39;  in  re  Craft,  2  B.  R.  Ill;  s.  c.  6 
Blatch.  177;  Morgan,  Boot  &  Oo.  v.  Mattieh,  2  B.  R.  521;  Buckingham  v. 
McLean,  13  How.  151;  s.  c.  3  McLean,  185;  Jones  v.  Eowland,  49  Mass.  377; 
Lonergan  v.  Fenlon,  7  Pitts.  L.  J.  266  ;  contra,  in  re  Henry  Breneman,  Orabbe, 
456;  Arnold  v.  Maynard,  2  Story,  349;  Morse  v.  Oodfre/y,  3  Story,  364;  Everett 
V.  Stone,  3  Story,  446 ;  Winsor  v.  Kendall,  3  Story,  507 ;  AaTiby  v.  Steere,  2  W. 
&  M.  347 ;  Atkinson  v.  Farmers'  Bank,  Crabbe,  529 ;  Bennett  v.  Mitchell,  ,6 
Law  Rep.  16;  s.  c.  1  N.  Y.  Leg.  Obs.  356;  Sutehins  v.  Taylor,  5  Law  Bep. 
289.) 

The  words  "in  contemplation  of  bankruptcy,"  mean  in  contemplation  of 
committing  what  is  made  by  the  act  an  act  of  bankruptcy,  or  of  voluntarily 
applying  to  be  decreed  a  bankrupt.  (In  re  Craft,  1  B.  R.  378;  s.  c.  2  Ben. 
^14.) 

An  allegation  that  the  debtor  was  insolvent  or  in  contemplation  of  bank- 
ruptcy, is  insufBcient,  as  it  is  impossible  to  say  which  is  to  be  relied  on.  {In  re 
John  R.  Hanibel,  15  B.  R.  333;  s.  c.  9  C.  L.  N.  165.) 

Insolvency  means  an  inability  to  pay  debts,  as  they  mature  and  become  due 
and  payable,  in  the  ordinary  course  of  business,  as  persons  carrying  on  trade 
usually  do,  in  that  which  is  made,  by  the  laws  of  the  United  States,  lawful  money 
and  a  legal  tender  to  be  used  in  the  payment  of  debts,  vrithout  reference  to  the 
amount  of  the  debtor's  property,  and  without  reference  to  the  possibility  or 
probability  or  even  certainty  that  at  a  future  time,  on  the  settlement  and  wind- 
ing up  of  all  his  affairs,  his  debts  will  be  paid  in  full  out  "of  his  property. 
Nothing  else  is  a  legal  tender  in  payment  of  debts  but  that  which  is  declared  by 
the  law  of  the  Fnited  States  a  lawful  money  and  a  legal  tender  in  the  payment 
of  debts.  Property  is  not  a  lawful  tender  in  payment  of  debts,  and  a  debtor  has 
no  right  to  pay  a  debt  with  property  of  any  kind.  Therefore,  the  amount  of 
the  trader's  property  is  of  no  consequence,  if  such  inability  to  pay  matured  debts 
in  such  lawful  money  exists.  {Hardy  v.  Olari:,S  B.  R.  385;  s.  c.  1  L.  T.  B.  151; 
s.  c.  3  L.  T.  B.  11 ;  s.  c.  17  Pitts.  L.  J.  61 ;  s.  c.  2  C.  L.  N.  121 ;  in  re  'Williams 
&  Co.3B.  R.  286;  s.c.  Lowell,  406;  s.  c.  2L.T.B.  100;  m  re  Rodgers  &  Oo^ell, 
2  B.  R.  397.) 

This  is  the  only  construction  which  is  adapted  to  give  effect  to  the  bankrupt 
act  for  the  beneficial  purposes  J'or  which  it  was  designed.  Without  this,  the 
trader's  property  may  be  wasted,  preferences  among  creditors  be  given,  and 
other  transfers  of  his  property  be  effected,  wholly  inconsistent  with  the  intent  of 
the  act.  To  hold  that  the  probability  that,  if  the  estate  should  be  j  udiciously 
managed,  it  would,  after  the  lapse  of  some  indefinite  time,  at  prices  corresponding 
with  its  then  estimated  value,  produce  enough  to  pay  the  creditors,  if  they  also 
would  wait,  and  not  force  sales  by  judgments  and  executions,  is  to  constitute 
proof  of  solvency  within  the  meaning  of  the  law,  would  be  neither  sensible  nor 
just.  But  insolvency  is  not  to  be  inferred  in  every  instance  of  temporary  want 
of  money  to  pay  notes  coming  to  maturity.  This  would  be  tantamount  to  hold- 
ing that,  whenever  a  trader  suffers  a  note  to  go  to  protest  for  want  of  funds  in 
hand  wherewith  to  pay,  he  can  thereupon  be  adjudged  insolvent.  This  would  be 
an  extreme  view.     {Hardy  v.  Blnninger,  4  B.  E.  262 ;  s.  c.  7  Blatch.  262.) 

Inability  to  pay  one  debt  in  the  ordinary  course  of  business  is  sufficient.  The 
ordinary  "course  of  business  "  does  not  mean  an  ability  to  turn  out  goods,  or 
bills  receivable,  or  assets  or  securities  to  pay  that  one  particular  debt,  at  the 
same  time  leaving  other  debts  which  are  certain  to  become  due,  unprovided  for, 
and  not  leaving  sufficient  assets  in  the  hands  of  the  debtor  to  meet  them  when 
they  become  due.  That  is  an  extraordinary  course  of  b\isiness.  {In  re  Dibblee 
et  al  2  B.  R  617;  s.  c.  3  Ben.  283;  Driggs  v.  Moore,  Foote  &  Oo.  3  B.  R.602; 
s.  c.  1  Abb,  C.  C.  440.) 

A  solvent  man  is  one  that  is  able  to  pay  all  bis  debts  in  full  at  once,  or  as  they 
become  due.     Insolvency  is  merely  the  opposite  of  solvency,     A  man  who  is 
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unable  to  pay  his  debts  out  of  his  own  means,  or  whose  debts  can  not  be  col- 
lected oiit.of  such  means  by  legal  process  is  insolvent;  and  this  although  it  may 
be  morally  certain  that,  with  indulgence  from  his  creditors,  in  point  of  time,  he 
may  be  ultimately  able  to  satisfy  his  engagements  in  full.  The  term  insolvency 
imports  a  present  inability  to  pay.  The  probable  or  improbable  future  condition 
of  the  party  in  this  respect  does  not  affect  the  question.  If  a  man's  debts  can 
not  be  made  in  full  out  of  his  property  by  levy  and  sale  on  execution,  he  is 
insolvent  within  the  primary  and  ordinary  meaning  of  the  word,  and  particularly 
in  the  sense  in  which  the  word  is  used  in  the  bankrupt  act.  {In  re  Wells,  3  B. 
E.  3T1 ;  s.  c.  2  0.  L.  N.  49  ;  in  re  Randall  &  Sunderland,  3  B.  R.  18 ;  s.  c.  1  Deady,. 
557 ;  s.  c.  2  L.  T.  B.  69 ;  in  re  Oregon  B.  Printing  Co.  13  B.  R.  503 ;  s.  c.  11  Pao. 
L.  K.  232;  s.  c.  3  Cent.  L.  J.  515.) 

If  the  debtor  is  unable  to  pay  his  debts  as  they  become  due,  the  burden  of 
proving  that  his  property  is  sufBoient  to  pay  his  debts  rests  upon  him.  {In  re- 
Thomas  Ryan,  2  Saw.  411.) 

The  act  has  far  less  reference  to  the  condition  of  mind  of  the  insolvent  debtor 
than  to  the  condition  of  insolvency  as  a  fact.  When  a  debtor  knows  that  he  is 
insolvent,  he  must  wait,  before  he  gives  a  preference,  until  he  knows  that  his 
condition  is  changed,  or  that  his  creditors  consent  to  the  preference.  It  is  a 
general  principle,  to  which  there  are  no  exceptions,  that,  where  the  parties 
know  the  insolvency,  they  must  act  at  their  peril  if  they  appropriate  the  trust 
fund  which  the  law  devotes  to  the  equal  payment  of  all,  before  they  also  know 
that  creditors  have  ceased  to  be  such,  or  that  they  consent,  after  the  most  full 
and  fair  disclosures,  to  the  discrimination  which  is  made.  Without  this  it  is  an 
act  of  bankruptcy.  It  is  an  irrelevant  fact  that  they  erroneously  supposed  that 
creditors  had  consented.  Their  careless,  rash,  or  interested  conclusions  give 
them  no  power  over  the  statutory  vested  rights  of  innocent  and  non-concurring 
creditors.     {Ourran  v.  Hunger^  4  B.  R.  295 ;  s.  c.  6  B.  R.  33.) 

A  petitioning  creditor  is  not  required  to  make  full  and  complete  proof  of  the 
debtor's  insolvency,  but  may  offer  evidence  tending  to  show  his  insolvency,  and 
the  debtpr  must  then  explain  the  evidence  if  possible,  for  he  is  best  acquainted 
with  the  condition  of  his  own  affairs.  {In  re  Oregon  B.  Printing  Co.  13  B.  R, 
503;  s.  c.  11  Pac.  L.  R.  233 ;  s.  c.  3  Cent.  L.  J.  615.) 

A  debtor  admitting  insolvency  by  his  acts  is  conclusively  presumed  to  con- 
template insolvency.     {In  re  Waite  &  Crocker,  1  B.  B.  273;  s.  c.  Lowell,  207.) 

Where  there  is  no  proof  that  the  acts  were  done  in  contemplation  of  bank- 
ruptcy, the  petition  should  aver  that  the  debtor  was  insolvent  or  in  contempla- 
tion of  insolvency,  and  this  is  the  only  averment  that  should  be  nlade.  {In  re 
Craft,  1  B.  R.  378;  s.  c.  2  B.  R.  Ill ;  s.  c.  2  Ben.  214;  s.  c.  6  Blatch.  177;  m 
re  Haughton,  1  B.  R.  460.) 

The  giving  as  security  of  a  warrant  of  attorney  to  confess  judgment,  on 
which  the  creditor  may  enter  judgment  at  any  time,  by  no  means,  of  itself, 
raises  any  presumption  of  insolvency.  {In  re  Dibblee  et  al.  2  B.  R.  617;  s.  o.'S 
Ben.  283.) 

A  voluntary  contribution  received  by  a  debtor  does  not  constitute  a  debt  due 
by  him.  {In  re  Oregon  B.  Printing  Oo.'lS  B.  R.  503 ;  s,  c.  11  Pac.  L.  R.  233 ; 
s.  0.  3  Cent.  L.  J.'  515.)^ 

The  fact  that  the  bonds  of  a  railroad  corporation  are  at  a  mere  nominal 
value  does  not  make  the  corporation  insolvent.  {Tucker  v.  OpdousM  &  Qt. 
Western  B.  R.  Co.  3  B.  R.  quarto,  31.) 

Whether  a  debtor  knows  that  he  is  insolvent,  or  purposely  and  willfully  re- 
fuses to  know  by  shutting  his  eyes  to  the  facts  before  him,  the  resul  t  is  the 
same.  In  one  case,  the  fact  of  knowledge;  in  the  other,  an  unavoidable  legil 
inference.     {Farrin  v.  Crawford  et  al.  2  B.  R.  602.) 
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When  a  party  is  in  fact  insolvent,  but  denies  insolvency  under  oath,  it  will 
be  presumed  that  he  was  ignorant  of  the  legal  de6nition  of  the  term  insolvency, 
and  that  such  ignorance  led  to  such  denial.  {In  re  S.  T.  Smith,  3  B.  R.  377; 
«.  0.  4  Ben.  1 ;  s.  o.  1  L.  T.  B.  147.) 

A  trader  unable  to  pay  his  debts  in  the  ordinary  course  of  business  is  insol- 
vent prima  facie,  and  it  Is  incumbent  on  him  to  show  that  he  is  not  so  in  fact. 
The  rule  does  not  apply  with  the  same  strictness  to  farmers,  and  as  to  them  the 
rule  is  reversed.  The  petitioning  creditor  must  take  the  onus  of  showing  actual 
insolvency.     {Miller  v.  Keys,  3  B.  R.  224.) 

It  will  not  do  to  say  that  the  act  of  making  a  transfer  of  property,  or  of  pro- 
curing or  suffering  property  to  be  taken  on  legal  process,  with  the  intent  named, 
is  an  act  of  bankruptcy,  whether  the  debtor  is  or  is  not  otherwise  shown  to  be 
bankrupt  or  insolvent,  or  to  be  contemplating  bankruptcy  or  insolvency,  on  the 
idea  that  the  act  becomes  ipso  facto  one  in  contemplation  of  bankruptcy, 
because,  it  being  an  act  of  bankruptcy,  and  thus  being  bankruptcy,  the  doing 
■  of  it  must  have  been  in  contemplation  of  bankruptcy.  This  is  reasoning  in  a 
circle,  and  such  a  view  would  not  require  that  the  debtor  should  even  be  insol- 
vent, or  contemplate  insolvency,  and  would  virtually  strike  those  words  out  of 
the  section ;  for  if  it  were  shown  that  the  debtor  had  done  the  act  named  with 
the  intent  named,  the  fact  that  he  had  done  it  in  contemplation  of  bankruptcy 
would  follow  as  an  inevitable  legal  conclusion,  and  insolvency,  or  the  contempla- 
tion of  it,  would  never  become  an  operative  prerequisite.  The  debtor  must  be 
shown,  aside  from  the  mere  doing  of  the  act  named  with  the  intent  named,  to 
have  done  it  when  bankrupt  or  insolvent,  or  in  the  contemplation  of  bankruptcy 
or  insolvency.     {In  re  Craft,  1  B.  R.  378 ;  s.  c.  2  Ben.  214.)   , 

If,  at  the  time  of  committing  the  act  nam^d,  the  debtor,  in  his  own  mind, 
from  a  view  of  the  state  of  things  which  surround  him,  contemplated  that  he 
would  not  be,  and  continue  to  be,  fi-om  that  time  thenceforth,  able  to  pay  his 
debts,  as  such  debts  should  mature  in  the  ordinary  course  of  his  business,  then 
he  contemplated  insolvency ;  and,  if  he  contemplated  insolvency,  that  puts  the 
case  in  precisely  the  same  predicament  as  though  he  was  insolvent.  A'  debtor 
has  no  more  right  to  do  the  forbidden  act  when  he  contemplates  that  in  view 
of  the  existing  aspect  of  his  affairs,  he  will  not  be  able  to  pay  his  debts  in  the 
ordinary  course  of  his  business,  than  he  would  have  if  he  were  actually  insol- 
vent at  the  time.     {In  re  Dibblee  et  al.  2  B.  R.  617 ;  s.  c.  3  Ben.  283!) 

Preferences. 

{g)  In  an  act  of  bankruptcy  under  this  clause,  there  are  the  following  in- 
gredients, to  wit : 

1st.  The  debtor  must  either  be  insolvent,  or  contemplate  insolvency. 

2d.  He  must  make  a  conveyance  or  transfer  of  money  or  property.  Or  he 
must  procure  his  property  to  be  taken  on  legal  process. 

3d.  He  must  do  this  with  intent,  on  his  own  pait,  to  give  a  preference  to 
the  creditor;  or  with  the  intent,  on  his  own  part,  to  defeat  or  delay  the  opera- 
tion of  the  act.    {In  re  Dibblee  et  al.  2  B.  R.  617 ;  s.  c.  3  Ben.  283.) 

L.egal  Process. 

An  allegation  which  does  not  set  forth  any  specified  day  on  which  the  prop- 
erty was  taken  on  legal  process,  simply  charging  that  the  act  of  bankruptcy  was 
committed  on  the  blank  day  of  blank,  1860,  and  in  which  the  only  other  allega- 
tion of  the  time  of  its  commission  i.>),  that  it  was  committed  within  fix  months 
next  preceding  the  date  of  the  petition,  which  is  not  dated,  but  which  was 
sworn  to  three  days  before  it  was  filed,  is  defective.     {In  re  Chappel,  4  B.  K. 
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There  is  a  clearly  recognized  distinction  between  procuring  and  suffering. 
The  word  "suffer"  is  different  from  the  word  "procure."  "Suffer"  implies  a 
;passive  condition,  so  to  speals,  as  to  allow,  to  permit;  not  a  demonstrative,  active 
course, like  the  word  "procure."  (In  re  Black  &  Secor,  1  B.  R.  853;  s.  c.  2 
Ben.  196;  s.  c.  1  L.  T.  B  39;  in  re  Craft,  1  B.  R  378;  s.  c.  2  Ben.  214;  in  re 
■Sutherland,  1  B.  R.  531 ;  s.  c.  1  Deady,  344;  in  re  Dibblee  e«  aZ.  2  B.  R  617;  s. 
c  3  Ben.  283;  in  re  Haughton,  1  B.  R.  460;  in  re  Heller,  3  Biss.  153;  in  re  A. 
B.  Gallinger,  4  B.  R.  729;  s.  c.  1  Saw.  224;  Traders'  JUafl  Baiih  v.  Campbell, 
.3  B.  R.  498;  s.  c.  6  B.  R.  353;  s.  c.  2  Biss.  423;  s.  c.  14  Wall.  87.) 

Mere  honest  inaction,  when  a  creditor  seeks  to  make  a  just  debt  by  law,  is 
not.itself  an  act  of  bankruptcy.  The  debtor's  failure  through  inability  to  go  into 
voluntary  bankruptcy  when  he  was  sued,  is  not  of  itself  an  act  of  bankruptcy. 
(Wright  V.  Filley,  4  B.  R.  611 ;  s.  c.  1  Dillon,  171 ;  Love  v.  Love,  21  Pitts.  L. 
J.  101;  contra,  in  re  Black  &  Secor,  1  B.  R.  353;  s.  c  2  Ben.  196;  s.  c.  1  L. 
T.  B.  39;  in  re  Heller,  3  Biss.  153;  in  re  Wells,  8  B.  R.  371 ;  s.  c.  2  C.  L.  N. 
49;  in  re  A.  B.  Gallinger,  4  B.  R.  729;  s.  c.  1  Saw.  224;  Bonnett  v.  James,  1 
N.  Y.  Leg.  Obs.  310.) 

It  is  not  enough  that  the  debtor  is  passive,  and  does  nothing  to  prevent  a 
^ireditor  from  taking  his  goods  on  execution.  The  words  of  the  act  can  be  satis- 
fled  with  nothing  short  of  a  positive  agency,  an  active  co-operation.  To  be  pas- 
sive merely  and  to  do  nothing,  is  not  to  procure  an  act  to  be  done.  It  is  not  to 
aid,  co-operate,  or  advise.     {Jones  v.  Sleeper,  2  N.  Y.  Leg.  Obs.  131.) 

If  the  issuing  of  an  execution  on  a  judgment  confessed  under  a  power  of 
.attorney  is  not  done  at  the  request  of  the  debtor,  and  was  not  agreed  upon  at 
the  time  of  the  execution  of  the  power,  it  is  not  an  act  of  procurement.  (Barnes 
V.  Billington,  1  Wash.  C.  0.  29;  s.  c.  4  Day,  81,  note.) 

If  a  suit  is  commenced  with  the  debtor's  knowledge  or  assent,  express  or  im- 
plied, and  in  consequence  of  information  which  he  voluntarily  communicated  to 
the  creditor  for  the  express  purpose  of  having  measures  taken  to  secure  the 
debt,  he  procures  his  property  to  be  taken.  (Yan  Kleeak  v.  Thurher,  1  Penn. 
L.  J.  402.) 

An  agreement  by  the  debtor  that  a  default  may  be  taken  against  him  at  a 
time  when  it  could  have  been  entered  according  to  the  usual  course  of  the  court 
vrithout  that  agreement,  is  not  a  procurement  of  the  taking  of  his  property  on 
Jegal  process.     (Jones  v.  Sleeper,  2  N.  Y.  Leg.  Obs.  131.) 

If  a  debtor  voluntarily  aids  his  creditor  in  taking  his  property  on  a  writ  of 
attachment,  or  in  perfecting  an  attachment  previously  incomplete,  he  procures 
it  to  be  taken.     (Fisher  v.  Currier,  5  Law  Rep.  217;  s.  c.  1  Penn.  L.  J.  217.) 

If  the  debtor  instructs  the  attorney  who  holds  a  judgment  note  to  enter  up 
judgment  and  issue  execution,  he  procures  the  issuing  of  the  execution  although' 
he  does  so  at  the  request  of  the  creditor.  (Ln  re  A.  Benton  &  Bro.  8  W.  N. 
647.) 

It  is  not  an  act  of  bankruptcy  for  a  debtor  to  suffer  his  property  to  be  taken 
on  legal  process  with  intent  to  give  a  preference,  or  to  defeat  or  delay  the  oper- 
ation of  the  act.  (In  re  Isaac  Scull,  10  B.  R.  165;  s.  c.  7  Ben.  371;  s.  c.  1  A. 
L.  T.  [N.  S.]  416.) 

A  debtor  who  confesses  judgment  in  favor  of  a  creditor  procures  bis  prop- 
erty to  be  taken  on  legal  process.  (In  re  Cr«ft,  1  B  R.  378;  s.  c.  2  Ben.  214; 
itt  re  Sutherland,  1  B.  R.  531;  s.  c.  1  Deady,  344;  in  re  A.  B.  Gallinger,  4  B. 
R.  729;  s.  0.  ISaw.  224.) 

The  mere  admission  of  service  of  the  summons  does  not  amount  to  a  procur- 
ing of  his  property  lo  be  taken  on  legal  process,  where  it  is  only  done  at  the  in- 
stance of  the  creditor's  attornev,  and  without  any  collusion  or  complicity  be- 
tween the  parties.     (In  re  Dwight  B.  King,  10  B.  R.  103.) 
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An  execution  is  the  legal  purpose  of  a  judgment,  its  end  and  fruit.  The 
motive  and  intention  of  a  man  can  only  be  judged  from  the  tendency  of  his  acts. 
A  man  generally  designs  to  do  that  to  which  his  acts  tend.  Every  ordinary 
person  knows  that  a  judgment  is  regularly  followed  by  an  execution— in  other 
words  that  the  tendency  of  procuring  a  judgment  is  that  the  execution  shall  fol- 
low It  is  not  an  absolute  legal  inference  that  a  man  who  procures  a  judgment 
to  be  obtained  against  himself  intends  that  an  execution  shall  follow,  but  a 
question  of  fact.  {In  re  Thomas  Woods,  7  B.  K.  126 ;  s.  c.  29  Leg.  Int.  236 ;  20 
Pitts.  L.  J.  21.) 

The  question  is  whether  the  dtbtor  willfully  facilitated,  either  directly  or 
indirectly,  the  taking  of  his  property  on  execution.  {In  re  Thomas  Woods,  T 
B.  R.  126;  s.  c.  28  Leg.  Int.  236 ;  s.  c.  20  Pitts.  L.  J.  21.) 

The  confession  of  a  judgment  by  an  insolvent  debtor,  with  the  intent  to  en- 
able a  creditor  to  secure  his  debt  by  converting  his  lien  by  attachment  into  a 
lien  by  judgment,  execution,  and  levy,  is  an  act  of  bankruptcy.  {In  re  A.  B. 
Gallinger,  4  B.  R.  729;  s.  c.  1  Saw.  224.) 

The  nature  of  the  debtor's  business  and  the  'course  of  his  dealings  will  be 
regarded  in  deciding  whether  the  giving  of  a  warrant  to  confess  judgment  is  an 
act  of  bankruptcy.     {In  re  Leeds,  1  B.  R.  521 ;    s.  c.  7  A.  L.  Beg.  693 ;   s.  c. 

1  L.  T.  B.  78;   in  re  Ralph  Johnson,  1  N.T.  Leg.  Obs.  166;   s.  c.  5  Law  Rep. 
313.) 

Where  the  judgment  is  confessed  under  a  warrant  of  attorney,  it  should  be 
clearly  established  that  the  warrant  was  given  by  the  proper  authority.  {Rilbm 
V.  Telegraph  Co.  1  Cent  L,  J.  75.) 

Where  the  alleged  act  of  bankruptcy  consists  in  suffering  property  to  be 
taken  on  legal  process,  the  district  court  should  give  the  debtor  a  reasonable 
time  to  contest  the  validity  of  the  judgment  in  the  State  court.  {Hilton  v.  Tele- 
graph Go.  1  Cent.  L.  J.  75.) 

Allowing  property  to  be  taken  on  legal  process  issued  upon  a  judgment  con- 
fessed, under  a  warant  of  attorney  given  at  a  time  when  the  debtor  was  not 
insolvent,  is  an  act  of  bankruptcy  when  the  other  elements  of  such  an  act 
coexist.  {In  re  Bihhlee  et  al.  2  B.  R.  617;' s.  c.  3  Ben.  283;  contra,  J.  B. 
Wright,  2  B.  R.  490.) 

The  petition  should  aver  that  the  property  was  taken  on  the  day  of  the  levy, 
and  not  on  the  day  of  the  giving  of  the  warrant  of  attorney.    {In  re  Dibblee  et  al. 

2  B.  R.  617 ;  s.  c.  3  Ben.  283.) 

When  a  State  court  has  permitted  a  judgment  to  be  entered  up,  and  execu- 
tion to  be  issued,  the  district  court  must  presume  that  this  was  done  in  the  legal 
and  proper  way.  It  must  treat  the  record  of  the  State  court  as  being  in  due 
form.  Irregularities  can  not  be  considered  in  a  collateral  proceeding,  {fn  re 
Dibblee  et  al.  2  B.  R.  617 ;  s.  c.  8  Ben.  283.) 

The  term  legal  process,  as  used  in  the  bankrupt  act,  is  not  to  be  confined  to 
any  particular  form  of  writ,  execution  or  attachment.  An  order  of  sale  to  be 
executed  by  a  master  of  chancery  is,  in  a  just  and  proper  sense,  legal  process; 
though  in  a  technical  sense,  writs,  executions,  attachments,  and  the  like, 
running  in  the  name  of  the  people,  and  addressed  to  the  sheriff,  or  like  officer, 
are  usually  meant  by  that  term.  The  writ,  mandate,  or  order  of  a  court  taking 
hold  of  the  property,  and  withdrawing  it  from  the  possession  and  control  of  the 
debtor,  and  from  the  ordinary  reach  of  creditors  for  the  payment  of  what  is  due 
to  them,  are  each  and  either  of  them  within  the  intent  and  true  meaning  of  the 
term  legal  process,  as  employed  in  this  section.  {Hardy  v.  Binninger,  4  B.  K. 
262;  s.  c.  7Blatch.  262.) 

The  fact  that  the  bankrupt  act  makes,  in  broad  terms,  the  procuring  of 
property  to  be  taken  on  legal  process,  with  certain  attendant  circumstances,  Mi 
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act  of  bankruptcy,  shows  that  the  circumstance  that  the  property  is  taken  on  legal 
process  issued  out  of  a  State  court  furnishes  no  ground  for  withholding  an  adju"- 
dication  of  bankruptcy.  On  the  contrary,  in  view  of  the  well-known  fact  that 
the  mass  of  civil  legal  process  is  issued  out  of  the  courts  of  the  States  all  ovef 
the  United  States,  and  that  the  amount  of  property  taken  on  civil  legal  process 
issued  out  of  the  Federal  courts  is  comparatively  very  small,  it  is  evident  that 
Congress  intended  to  say  that  the  taking  of  property  on  legal  process  issued 
out  of  a  State  court  is  an  act  of  bankruptcy,  when  accompanied  by  the  other 
conditions  specified  in  this  section.  {Hardy  v.  Clarh,  3  B.  B.  385;  s.  c.  1  L. 
T.  B.  151 ;  s.  c.  3  L.  T.  B.  11 ;  s.  c.  17  Pitts.  L.  J.  61 ;  s.  c.  2  C.  L.  N.  121.) 

Procuring  property  to  be  taken  under  an  order  appointing  a  receiver,  passed 
in  an  action  instituted  by  the  attorney-general  of  the  State  for  the  purpose  of 
obtaining  a  dissolution  of  the  corporation,  is  procuring  it-to  be  taken  on  legal 
process.  {In  re  Washington  Marine  Ins.  Co.  2  B.  R.  648 ;  s.  o.  2  Ben.  292 ;  in 
re  Merchants'  Ins.  Co.  6  B.  R.  43 ;  s.  c.  3  Biss.  162;  s.  c.  2  L.  T.  B.  243.) 

The  collection  of  a  claim  by  a  receiver  is  not  a  taking  of  the  property  on 
legal  process  in  the  sense  of  the  statute,  for  the  property  was  so  taken  by  the 
appointment  and  not  the  subsequent  collection.  {In  re  Amsterdam  Fire  Ins>  Coi 
6  Ben.  368.) 

Intent  to  Prefer. 

An  allegation  of  a  preference  should  give  the  name  of  the  preferred  creditor. 
{In  re  Joseph  S.  Hadley,  12  B.  R.  366.) 

An  allegation  of  a  preference  need  not  charge  that  it  was  in  fraud  of  the  pro- 
visions of  the  bankrupt  law.     {In  re  Joseph  S.  Hadley,  12  B.  R.  366.) 

The  property  of  an  insolvent  represents,  in  whole  or  in  part,  the  credit  given 
to  him  by  his  creditors,  and  therefore,  in  good  morals,  belongs  to  them  and  not 
to  him.  Strictly  and  truthfully  speaking,  an  insolvent  has  no  property,  and 
therefore  has  no  natural  right  to  dispose  of  the  property  in  his  possession  others- 
wise  than  with  the  consent  of  the  real  owners — his  creditors.  {In  re  Silverman, 
4  B.  R.  523 ;  s.  0.  2  Abb.  C.  C.  243 ;  s.  c.l  Saw.  410;  Story  v.  Nowlan,  1  Mont. 
350.) 

The  definition  of  a  preference  is  a  payment  or  transfer  to  one  creditor  which 
will  give  him  an  advantage  over  the  others,  or  which  may  possibly  do  so.  {In 
re  Hapgood  et  al  7  A.  L.  Rev.  664;  Miller  v.  Keys,  3  B.  R.  224.) 

If  a  debtor  eflfects"a  compromise  with  a  portion  of  his'  creditors,  of  such  a 
character  that  when  they  are  paid,  he  is  left  undoubtedly  and  abundantly  sol- 
vent, such  payment  is  not  an  act  of  bankruptcy.  {In  re  Hapgood  et  al.  7  A.  Lv 
Rev.  664.) 

A  mortgage  by  a  railroad  company  of  all  its  property,  to  secure  all  its  credi- 
itors  equally  out  of  its  earnings,  or  to  pay  such  as  refuse  the  security  their  rata." 
ble  proportion  of  the  proceeds,  is  not  an  act  of  bankruptcy.  {In  re  Union  Pa- 
cific Railroad  Co.  10  B.  R.  178;  s.  c.  8  A.  L.  Rev.  779;  s.  c.  6  C.  L.  N.  355; 
s.  c.  31  Leg.  Int.  261.) 

A  mortgage  given  in  lieu  of  a  mechanic's  lien  claim  is  not  a  preference,  for 
the  creditor  gains  no  advantage.     {In  re  Christopher  Weaver,  9  B.  R.  132.) 

The  intent  is  an  element  of  the  objectionable  transaction  according  to  the 
letter  of  the  law,  and  though  a  person  is  presumed  to  intend  the  natural  results 
of  his  acts,  the  Intent  is  essential,  and  must  be  shown  by  his  acts  and  the  cir- 
cumstances.    {Miller  v.  Keys,  3  B.  R.  224.) 

This  intent  must  be  an  intent  on  the  part  of  the  debtor;  and,  unless  the 
debtor  at  the  time  knew  that  he  was  insolvent,  or  contemplated  insolvency,  he 
could  have  no  intent  to  give  a  preference  to  one  creditor  over  another.     If  a 
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person,  while  paying  one  creditor,  honestly  supposes  that  he  is  able  to  pay  every 
creditor,  there  can  be  no  intent  to  give  a  preference.  (/»  re  Dibblee  et  al.  2  B. 
R.  617;  s.  c.  3  Ben.  283.) 

Where  the  probable  consequence  of  an  act  is  to  give  a  preference,  the  debtor 
will  be  conclusively  presumed  to  have  intended  to  give  such  preference.  {In  re 
Drummond,  1  B.  R.  231 ;  s.  c.  1  L.  T.  B.  7;  in  re  Black  &  Secor,  1  B.  R.  353; 
s.  c.  2  Ben.  193;  s.  c.  1  L  T.  B.  39;  in  re  Sutherland,  1  B.  B.  531;  s.  c.  1 
Deady,  344;  in  re  Dibblee  et  al.  2  B.  R.  617;  s.  c.  3  Ben.  283;  in  re  Wells,  3 
B.  R.  371 ;  s.  c.  2  C.  L.  N.  49 ;  Gurran  v.  Munger,  6  B.  R.  83 ;  Jones  v.  Sleeper, 
2  N.  y.  Leg.  Obs.  131.) 

When  a  debtor  is  insolvent,  and  knows  it,  any  payments  then  made  by  him 
to  any  creditor  in  full,  are  with  the  intent  to  prefer.  The  giving  of  a  preference 
is  a  necessary  conseqTience  of  the  payment  by  an  insolvent  debtor  of  one  of  his 
creditors.  The  creditor  is  preferred  because  he  has  received  his  debt,  and  the 
other  creditors  h.ive  not.  The  debtor  being  insolvent  has  not  the  means  to  pay 
them,  and  bypaying  one  in  full  has  defrauded  the  others  of  their  just  proportion 
of  his  estate.  Other  motives  may  have  actuated  the  debtor,  but  that  makes  the 
payment  none  the  less  a  preference.  Indeed,  he  may  expect  to  become  able  in 
time  to  pay  all  his  creditors  in  full,  and  may  intend  to  do  so  as  soon  as  he  can ; 
but  this  does  not  affect  the  question.  The  creditor  whose  debt  is  paid  is  never- 
theless preferred.  He  has  his  money,  but  they  must  depend  upon  the  often 
double  uncertainty  whether  their  debtor  will  in  time  become  both  able  and  will- 
ing to  pay  their  debts  in  full.  {Fa/rrin  v.  Crawford,  2  B.  R.  602;  in  re  Silver- 
man, 4  B.  R.  523 ;  s.  c.  2  Abb.  C.  0.  243 ;  s.  c.  1  Saw.  410.) 

If  a  debtor  is  insolvent  at  the  time  of  making  a  payment,  he  is  presumed  to 
Snow  it  until  the  contrary  appears.  (Tn  re  Silverman,  4  B.  R.  523 ;  s.  c.  2  Abb. 
G.  C.  243;  s.  c.  1  Saw.  410;  in  re  Samuel  A.  House,  1  N.  Y.  Leg.  Obs.  348.) 

The  law  will  not  presume  an  intent  to  prefer  when  the  debtor  is  not  aware 
of  his  insolvency,  but  it  is  incumbent  on  him  to  show  it.  (In  re  Oregon  B. 
Printing  Co.  13  B.  R.  503;  s.  c.  11  Pac.  L.  R.  233;  s.  c.  3  Cent.  L.  J.  515.) 

No  particular  or  specific  evidence  of  an  intent  to  prefer  is  necessary  when  a 
payment  is  made  by  an  insolvent  debtor,  for  the  act  itself  is  sufficient  evidence 
of  the  intent.  {In  re  Oregon  B.  Printing  Co.  13  B.  R.  603;  s.  c.  11  Pac.  L.  K. 
232 ;  s.  c.  3  Cent.  L.  J.  515.) 

A  payment  by  an  insolvent  debtor  is  an  act  of  bankruptcy,  although  it  is 
made  in  the  usual  course  of  business.  {In  re  Oregon  B.  Printing  Co.  13  B.  E. 
503;  s.  c.  11  Pac.  L".  R.  233;  s.  c.  3  Cent.  L.  J.  515.) 

Where  the  defense  is  that  the  securities  belonged  to  the  creditor  on  account 
ef  an  alleged  fraud,  the  burden  of  proof  is  on  the  debtor  to  establish  the  fraud 
and  the  identity  of  the  securities  by  a  fair  preponderance  of  evidence.  {Payne 
V.  Solomon,  14  B.  R.  162.) 

If  a  debtor  purchases  gold  certificates  by  means  of  an  overdraft  on  a  bank, 
under  an  agreement  that  the  proceeds  of  all  overdrafts  of  his  shall  be  the  prop- 
erty of  the  bank,  or  with  the  preconceived  idea  of  never  paying  back  the  money 
obtained  by  the  overdraft,  but  of  defrauding  the  bank,  a  transfer  of  the  certifi- 
cates to  the  bank  is  not  an  act  of  bankruptcy.  {Payne  v.  Solomon,  14  B.  R. 
1.62.) 

There  is  a  distinction  between  an  agreement  that  securities  purchased  with 
the  proceeds  of  an  overdraft  shall  all  the  time  be  considered  the  property  of  the 
bank,  and  an  agreement  to  turn  over  the  title  as  a  future  act.  {Payne  v.  Sol- 
omon, 14  B.  R.  162.) 

If  a  bank  merely  certifies  the  check  of  a  debtor  in  advance,  relying  on  bis 
promise  to  make  his  account  good  during  the  day,  such  an  overdraft,  in  the  ab- 
sence of  fraud,  creates  simply  the  relation  of  debtor  and  creditor,  and  the  pay- 
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ment  of  such  a  debt  after  insolvency  occurs,  is  an  act  of  bankruptcy.     {Payne 
V.  Solomon,  14B.  R.  162.) 

A  mere  agreement  by  a  debtor  that,  in  a  certain  event,  he  will  deliver  to  the 
bank  such  securities  as  he  may  purchase  with  the  proceeds  of  overdrafts,  will 
not  vest  a  title  to  the  securities  in  the  bank,  so  that  a  transfer  of  them  wiirnot 
be  a  preference.     (Payne  v.  Solomon,  li  B.  R.  162.) 

A  mortgage  of  the  whole  stock  in  trade  to  a  pre-existing  creditor  is  prima 
Jade  a  preference.  It  is  very  strong  evidence,  because  it  is  out  of  the  ordinary 
course  of  business,  and  is  of  itself  enough,  if  duly  recorded,  to  destroy  the  credit 
of  any  trader ;  and,  therefore,  would  not  be  resorted  to  by  any  one  who  had 
readier  means  of  paying  the  debt.     {In  re  Waite  et  al.  Lowell,  407.) 

If  a  dissolution  is  a  mere  cover  to  conceal  either  actual  or  legal  fraud,  or 
with  intent  to  give  a  preference  to  a  separate  creditor  over  those  of  the  partner- 
ship, or  to  bring  him  on  an  equality  with  them  in  the  distribution  of  the  assets 
of  the  firm,  there  is  such  a  fraud  on  the  partnership  creditors  as  will  make  it  an 
act  of  bankruptcy.     {In  re  J.  A.  &  H.  W.  Shouse,  Orabbe,  482.) 

If  an  insolvent  firm  is  dissolved,  and  all  its  assets  transferred  to  one  partner, 
who  immediately  executes  a  mortgage  to  secure  a  separate  debt,  the  act  is  void- 
able by  the  joint  creditors,  and  they  may  rely  on  the  mortgage,  or  on  the  dissolu- 
tion of  the  firm,  or  on  both,  for  the  dissolution  itself  works  a  preference  to  the 
separate  creditors.  {In  re  Waite  et  al.  Lowell,  407 ;  in  re  J.  A.  &  H.  W.  Shouse, 
Crabbe,  482.) 

An  unexecuted  agreement  by  a  company  to  transfer  certificates  of  its  stock 
is  not  an  act  for  which  it  can  be  forced  into  bankruptcy.  ( Winter  v.  R.  B.  Co. 
7  B.  B.  289 ;  s.  c.  2  Dillon,  487.) 

A  conveyance  attempted  to  be  made  by  an  instrument  void  for  want  of  a 
stamp  is  not  an  act  of  bankruptcy.  {In  ra  Dunham  &  Orr,  2  B.  B.  17 ;  s.  c.  2 
Ben.  488;  s.  c.  1  L.  T.  B.  89.) 

The  intent  of  a  debtor  to  prefer,  coupled  with  an  attempt  to  do  it,  is  an  act 
<A  bankruptcy,  although  the  instrument  is  so  defcc  tive  as  to  be  void.  {la  re  S. 
Mendelsohn,  12  B.  R.  533;  s.  c.  3  Saw.  343.) 

The  giving  of  a  mortgage  during  solvency  to  secure  an  existing  bona  fide  debt 
is  not  an  act  of  bankruptcy,  although  made  with  the  intent  to  prefer  the  mort- 
gage creditor.  {In  re  Dunham  &  Orr,  2  B.  R.  17;  s.  c.  2  Ben.  488;  s.  c.  i  L. 
T.  B.  89.) 

The  return  of  unearned  premiums  upon  the  cancellation  of  the  policy  does 
not  constitute  an  act  of  bankruptcy  where  the  parties  believe  they  have  the 
legal  right  to  receive  and  pay  these  sums.  {KnicJcerbocker  Ins.  Co.  v.  Com,stopk,  9 
B.  R.484;  s.  c.  6  C.  L.  N.  142.) 

Where  a  payment  which  is  alleged  to  have  been  a  preference,  was  made  by  an 
officer  of  the  corporation,  evidence  must  be  given  to  show  that  it  was  the  act  of  the 
corporation.  {EhicJcerbocier  Ins.  Co.  v.  OomMoch,  9  B.  R.  484;  s.  c.  6  0.  L. 
N.  142.)- 

Though  insolvency  in  fact  exists,  yet  if  the  debtor  honestly  believes  he  shall 
be  able  to  go  on  in  his  business,  and,  with  such  belief  pays  a  just  debt,  with- 
out a  design  to  give  a  preference,  such  payment  is  not  fraudulent,  though  bank- 
ruptcy should  afterwards  ensue.  And,  on  the  other  hand,  if  the  debtor,  being 
insolvent  and  knowing  his  situation,  and  expecting  to  stop  payment,  shall  then 
make  a  payment,  or  give  a  security  to  a  creditor  for  a  just  debt,  with  a  view  to 
give  him  a  preference  over  the  general  creditors,  such  payment  or  giving  security 
is  fraudulent  as  against  the  creditors.  It  rests  upon  the  intent  with  which  the 
act  was  done ;  and  the  intent  is  to  be  proved  as  a  fact,  either  by  direct  evidence, 
or  as  the  necessary  and  certain  consequence  of  other  facts  cleaily  proved. 
{Morgan,  Boot  &  Co.  v.  Mastick,  2  B.  R.  621 ;  Doan  v.  Oompton  &  Doan, 
2  B.  R.  607.) 
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An  insolvent  debtor  has  the  right  to  pay  out  money  or  make  changes  in  his 
property  before  an  actual  adjudication  of  bankruptcy,  if  he  does  it  in  good  faith, 
without  injury  to  the  right  of  his  creditors,  and  especially  when  he  saves  prop- 
erty and  increases  his  assets.  A  payment  of  rent  may  be  made  to  prevent 
a  forfeiture  of  the  lease.  {Smith  v.  Teutonia  Ins.  Go.  i  C.  L.  N.  130 ;  contra,  in- 
re  Merchants'  Ins.  Co.  6  B.  R.  i3 ;  s.  c.  3  Biss.  162 ;  s.  c.  2  L.  T.  B.  243.) 

Agents  may  retain  the  money  in  their  hands  for  the  payment  of  their  salaries. 
A  check  drawn  by  the  secretary  for  his  own  monthly  salary,  and  that  of  the 
clerks  in  the  office,  upon  the  bank  where  the  company  account  is  kept,  he  being 
the  only  person  who  can  sign  checks,  is  not  an  act  of  bankruptcy  when  it  is 
drawn  without  the  sanction  or  approval  of  the  officers.  {Smith  v.  Teutonia  Ins.. 
Co.  4  0.  L.  N.  130.) 

A  mortgage  of  partnership  property  made  by  one  partner  to  his  copartner  is 
not  an  act  of  bankruptcy  as  against  the  firm  creditors,  for  the  property  is  not 
put  out  of  the  firm.    {In  re  Kenyon  &  Fenton,  6  B.  R.  238 ;  s.  c.  1  Utah  Ter.  47.) 

A  preference  to  an  employee  is  an  act  of  bankruptcy.  The  law  gives  to 
an  employee  a  prioiity  to  the  amount  of  fifty  dollars,  but  this  must  be  secured, 
if  at  all,  by  and  through  the  proceedings  in  bankruptcy,  and  not  outside  of  them, 
or  independent  of  or  in  spite  of  this  act.  {In  re  Kenyon  &  Fenton,  6  B.  R.  238; 
S.  g.  1  Utah  Ter.  47.) 

The  return  of  a  piano  bought  to  fill  a  special  order,  and  refused  by  the  party 
for  whom  if  was  designed  on  its  arrival,  is  not  a  preference.  {Doan  v.  Compton 
&  Doan,  2  B.  R.  607.) 

The  fact  that  the  debt  is  a  fiduciary  debt  is  of  no  consequence.  The  debtor 
has  no  more  right  to  pay  it  than  any  other  debt.  There  is  no  distinction  betweea 
giving  a  preference  when  the  creditor  asks  for  it,  and  giving  a  preference  when 
the  creditor  does  not  ask  for  it.  {In  re  Dibblee  et  al.  2  B.  R.  617;  s.  c.  3  Ben. 
283;  in  re  Batchelder,  3  B.R.  150;  s.  c.  Lowell,  373.) 

Neither  a  sale  which  contemplates  a  higher  degree  of  solvency,  nor  a  sale 
from  inability  to  resist,  constitutes  an  act  of  bankruptcy,  when  no  preference  is 
given  nor  creditors  delayed  in  the  prosecution  of  their  claims.  {Bankin  & 
Pullan  V.  Florida,  Atlantic  &  Q.  C.  Bailway  Company,  1  B.  B.  647;  s.  o.  1  L. 
T.  B.  85.) 

Evidence  that  an  assignment  of  a  bill  of  lading  was  made  in  trust  for  all  the 
creditors  is  admissible,  for  the  act  is  of  an  uncertain  and  doubtful  character. 
{In  re  Potts  &  Garwood,  Crabbe,  469.) 

If  there  is  a  preference,  it  is  an  act  of  bankruptcy,  no  matter  how  small  the 
amount  or  meritorious  the  creditor.  {In  re  J.  A.  &  H.  W.  Shouse,  Crabbe, 
482.) 

A  security  given  at  the  time  of  receiving  a  loan  is  not  a  preference.  {In  re 
J.  A.  &  H.  W.  Shouse,  Crabbe,  482.) 

A  preference  is  an  act  of  bankruptcy,  although  it  is  given  under  pressure. 
{Qassett  v.  Morse,  21  Vt.  627;  in  re  Henry  Brenneman,  Crabbe,  456;  Arnold 
v.  Maynard,  2  Story,  349.) 

A  preference  is  an  a-jt  of  bankruptcy,  although  it  is  given  in  pursuance  of  a 
promise  made  at  the  time  of  contracting  the  debt.  {Arnold  v.  Maynard,  2 
Story,  349.) 

The  knowledge  or  motive  of  the  preferred  creditor  is  immaterial  in  an  invol- 
untary proceeding.  {In  re  Oregon  B.  Printing  Co.  13  B.  B.  503;  s.  c.  11  Pac. 
L.  R.  233;  s.  c.  h  Cent.  L.  J.  515.) 

,  Intent  to  Defeat  tlie  Operation  of  the  Bankrupt  Act. 

(7^)  The  question  of  intent  is  a  question  of  fact.     The  innocence  or  guilt  of 
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the  act  depends  upon  the  mind  of  him  who  did  it,  and  is  not  a  fraud  within  the 
meaning  of  the  bankrupt  act,  unless  it  was  meant  to  be  so.  {Perry  v.  Langley, 
1  B.  R.  559;  s.  c.  2  B.  R.  596;  s.  c.  1  L.  T.  B.  84;  s.  c.  7  A.  L.  Reg.  429;  s. 
c.  8  A.  L.  Reg.  427;  Wells  et  al.  [ex  parte  H.  B.  Olafiin  &  Co.]  1  B.  R.  171 ; 
s.  0.  1  L.  T.  B.  20;  s.  c.  7  A.  L.  Reg.  163.) 

Every  person  of  a  sound  mind  is  presumed  to  intend  the  necessary  natural 
or  legal  consequences  of  his  deliberate  act.  The  legal  presumption  may  be 
either  conclusive  or  disputable,  depending  upon  the  nature  of  the  act  and  the 
character  of  the  intention.  And  when,  by  law,  the  consequences  must  neces- 
sarily follow  the  act  done,  the  presumption  is  ordinarily  conclusive,  and  can  not 
be  rebutted  by  any  evidence  of  a  want  of  such  intention.  In  such  a  case,  the 
oath  of  the  defendant  is  not  sufficient  to  destroy  such  legal  presumption,  even  in 
a  suit  which  is  brought  to  a  hearing  upon  bill  and  answer  without  the  filing  of 
any  replication.  When  the  result  which  necessarily  and  inevitably  follows  an  act 
is  to  defeat  the  operation  of  the  bankrupt  act,  the  law  conclusively  presumes 
that  the  party  intended  to  accomplish  that  result,  and  his  denial  of  such  an  in- 
tent is  of  no  consequence.  {In  re  S.  T.  Smith,  3  B.  R.  377;  s.  c.  4  Ben.  1 ;  s. 
0. 1  L.  T.  B.  147;  Sardy  v.  Clarh,  3  B.  R.  385;  s.  c.  3  L.  T.  B.  11;  s.  c.  1  L. 
T.  B.  151 ;  s.  c.  17  Pitts.  L.  J.  61 ;  s.  c.  2  0.  L.  N.  121.) 

The  motives  of  the  debtor  in  committing  the  act  are  immaterial.  It  is  no 
^lefense  that  other  considerations  were  the  moving  cause.  Motive  should  not 
be  confounded  with  intent.  When  he  intends  to  do  the  thing  which  neces- 
sarily hinders  and  defeats  the  act,  he,  in  judgment  of  law,  knows  when  he 
does  it  that  it  will  have  that  effect.  Knowing  the  effect,  he  must  intend  to  pro- 
duce it  when  he  voluntarily  chooses  to  do  the  act.  Whatever  bis  motive  is,  he 
acts  voluntarily  in  choosing,  and  therefore  in  intending  all  the  legal  results 
which  flow  from  his  action  in  the  matter.  {Hardy  et  al.  v.  Binninger  et  al.  4 
B.  R.  262;  s.  c.  7  Blatch.  262.) 

An  assignment  for  the  equal  benefit  of  all  creditors  is  in  contravention  of  the 
spirit  and  policy  of  the  bankrupt  act,  even  when  made  in  good  faith.  The  in- 
tention of  the  apt  clearly  is,  that  when  a  failing  debtor  is  conscious  of  his  inability 
to  prosecute  his  business,  and  pay  his  debts,  he  should  at  once  subject  his  prop- 
erty to  such  a  disposition  as  the  bankrupt  act  has  provided  for.  The  property 
then  becomes  a  sacred  trust  for  the  benefit  of  creditors,  who  have  a  right  to  in- 
sist that  it  shall  be  administered,  not  according  to  the  wish  or  preference  of  the 
insolvent,  or  in  accordance  with  the  insolvent  laws  of  a  State,  but  according' to 
the  provisions  of  the  national  bankrupt  act.  Practically  an  assignment  defeats 
or  delays  the  operation  of  the  act.  It  deprives  creditors  of  a  legal  right  under 
the  statute,  and  is  clearly  in  contravention  of  its  spirit  and  its  letter.  It  commits 
ithe  disposition  and  the  distribution  of  the  property  to  an  assignee  selected  by 
the  debtor,  and  deprives  his  creditors  of  the  right  given  them  by  the  bankrupt 
act  to  choose  an  assignee  for  that  purpose ;  it  takes  from  the  courts  of  bank- 
.  ruptcy  the  legal  supervision  and  control — the  legal  and  equitable  jarisdiction — 
which  they,  under  the  act,  are  to  exercise  in  respect  to  such  property,  and  the 
hostile  claims  and  adverse  interests  of  the  creditors,  and  the  marshaling  of  the 
debtor's  assets,  as  well  as  in  respect  to  his  conduct,  property,  and  person;  and 
it  also  defeats  its  operation  in  many  ot^ier  respects,  by  preventing  the  property 
assigned  from  being  brought  within  the  operation  and  protection  of  numerous 
minor  provisions  of  the  act,  and  within  the  protection  of  other  provisions  of 
great  importance,  the  infraction  of  which  is  punished  as  a  heinous  crime.  Such 
an  assignment  necessarily  and  absolutely  defeats  the  operation  of  the  bankrupt 
act.  The  provisions  of  the  statute  fully  authorize,  if  they  do  not  absolutely 
require,  this  construction.  {Perry  v.  Langley,  1  B.  R.  559;  s.  c.  1  L.  T.  B.  34; 
s.  c.  7  A.  L.  Reg.  429;  in  re  S.  T.  Smith,  3  B.  R.  377;  s.  c.  4  Ben.  1  ;  s.  c.  1 
L.  T.  B.  147;  Anon.  8  B.  R.  78;  Spicer  v.  Ward,  3  B.  B.  512;  Curran  v. 
Mmger,  6  B.  R.  38;  in  re  Goldschmidt,  8  B.  B.  165;  s.  c.  3  Ben.  379;  in  re 
Pierce  &  Holbrook,  3  B.  R.  258 ;  s.  c.  1 6  Pitts.  L.  J.  204 ;  in  re  Randall  &  Sun- 
derland, 3  B.  R.  18;  s.  0.  1  Deady,  557;  s.  c.  2  L.  T.  B.  69;  in  re  Wells  et  al. 
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[ex  parte  H.  B.  Claflin  &  Co.]  1  B.  R.  171 ;  s.  c.  1  L.  T.  B.  20;  s.  c.  7  A.  I 
Reg.  163;  in  re  Burt,  1  Dillon,  439;  in  re  Henry  Brenneman,  Crabbe,  45( 
Glotelns.Co.  v.  Gleaveland  Ins.  Co.  14  B.  R.  311;  s.  c.  8  0.  L.  N.  258;  contn 
Perry  v.  Langley,  2  B.  R.  596 ;  s.  c.  8  A.  L.  Reg.  427 ;  in  re  Kintzing,  3  B.  I 
217;  8mith  v.  Teutonia  Ins.  Co.  4  0.  L.  N.  130;  in  re  Charles  J.  Marter,  12  I 
R.  185.) 

When  an  insolvent  debtor  has  given  preferences,  by  means  of  chattel  mor 
gages,  and  then  subsequently  made  an  assignment,  the  preferences  can  not  I; 
Bet  aside,  unless  the  creditors  can  proceed  in  bankruptcy,  and  have  the  assigt 
ment  declared  void.  {In  re  S.  T.  Smith,  3  B.  R.  377;  s.  c.  4  Ben.  1;  s.  c.  1  I 
T.  B.  147.) 

A  mortgage  which  stipulates  for  the  payment  of  all  the  debts  of  the  mortgj 
gor  at  the  end  of  six  months,  and  secures  to  the  debtor  the  right,  with  the  cor 
sent  of  a  party  selected  by  himself,  to  continue  his  business,  including  the  pui 
chase  of  more  goods,  until  a  breach  of  the  condition  of  the  mortgage,  sets  crec 
iters  at  defiance  for  six  months,  and  necessarily  delays  and  defeats  the  operatic 
of  the  bankrupt  act.  If  the  debtor  can  do  this  legally  for  six  months,  it  is  difiE 
cult  to  see  how,  in  principle,  he  can  be  restrained  from  securing  like  immunit 
for  six  years  by  the  same  method.  {In  re  Chamberlain  et  al.  3  B.  R.  710;  i 
re  L.  J.  Doyle,  3  B.  B.  640;  s.  c.  1  Holmes,  61.) 

The  requirements  of  the  bankrupt  act  are  plain.  When  a  merchant  or  trade 
is  insolvent — that  is,  unable  to  pay  his  debts  as  they  mature  in  the  ordinar 
course  of  business — it  is  his  duty  to  go  at  once  into  a  court  of  bankruptcy,  unde 
the  protection  of  the  law,  and  submit  his  property  to  that  court  for  adjudicatio 
and  distribution ;  and  a  mode  is  provided  by  the  act  for  bringing  in  his  coparl 
ner  who  will  not  come  in  voluntarily.  An  insolvent  firm  that  allows  its  propert; 
to  be  taken  by  a  receiver,  utider  an  order  of  a  State  court,  thereby  commits  a 
act  that  necessarily  delays  and  defeats  the  operation  of  the  bankrupt  act.  I 
the  first  place,  it  absolutely  defeats  the  operation  of  the  bankrupt  act  by  witt 
drawing  the  property  from  any  administration  under  it.  Whether  some  othe 
administration,  either  through  a  receiver  or  a  voluntary  assignee  is  wiser  am 
better  or  not — whether  the  end  will  be  the  same  if  those  modes  are  carried  int 
honest  and  faithful  execution  or  not — the  operation  of  the  bankrupt  act  i 
equally  defeated.  For  the  statute  does  not  say  with  intent  to  defeat  or  preven 
the  result  which  the  bankrupt*  law  is  intended  ultimately  to  accomplish,  viz. 
the  appropriation  of  the  property  to  the  payment  of  the  debts;  but  it  does  sa; 
with  intent  to  defeat  or  delay  the  operation  of  the  act ;  and  withdrawing  th 
property  from  the  reach  of  the  law,  and  the  means  which  it  provides  to  secur 
the  intended  result,  does  effectually,  in  respect  to  that  property,  defeat  the  op 
eration  of  the  act.  The  design  and  purpose  of  the  bankrupt  act  are  that  th 
property  of  insolvents  shall  be  secured  to  the  creditors  in  the  very  mode  pointe 
out  thereby,  with  all  the  facilities  for  its  appropriation,  all  the  security  for  it 
administration,  all  the  safeguards  against  fraud,  all  its  protection  against  df 
vices  to  establish  false  claims,  fictitious  debts,  and  illegal  or  inequitable  prcfei 
ences  which  that  act  provides,  and  in  the  summary  manner  in  which  the  pre 
ceedings  may  be  conducted.  It  is  not,  therefore,  for  the  debtors,  or  for  th 
debtors  and  some  of  the  creditors,  to  say  that  they  can  devise  a  better  or  safer,  o 
more  economical  mode  of  reaching  the  same  final  result.  If  it  Were  true,  it  woul 
be  only  saying  that  they  will  resoit  to  an  expedient  to  defeat  the  bankrupt  law 
and  that  their  reason  therefor  is  because  they  think  their  plan  is  wiser  and  be 
ter  than  that  which  Congress  has  devised.  In  the  second  place,  such  taking  ( 
the  property  by  a  receiver  delays  the  operation  of  the  act,  for  it  can  not  reac 
the  property  at  all,  as  to  the  partnership  debts ;  and  as  to  individual  creditors, ; 
it  should  turn  out  that  there  is  anything  for  them,  they  must  wait  the  terrains 
tion  of  the  entire  proceedings  under  the  receivership  before  the  assignee  appoim 
ed  for  them  can  reach  it,  A  proceeding  which  must  pass  through  all  the  ord 
nary  forms  of  litigation,  and  which  is  susceptible  of  almost  indefinite  protrac 
tion  through  orders,  appeals,  rehearings,  &c.,  is  substituted  fer  the  summar 
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proceedings  which  the  act  provides.  {Hardy  v.  Clarh,  8  B.  R.  385 ;  s.  c.  1  L.  T. 
B.  151 ;  s.  c.  3  L.  T.  B.  11 ;  s.  c.  17  Pitts.  L.  J.  61;  s.  c.  2  0.  L.  N.  121 ;  Har- 
dy V.  Binninger,  4  B.  R.  262 ;  s.  c.  7  Blatch.  262.) 

It  has  always  been  the  law  and  practice,  under  the  insolvent  statute  of 
Massachusetts,  to  consider  all  partial  settlements  by  insolvents  as,  in  themselves, 
acts  of  bankruptcy ;  and  it  is  well  understood  that,  if  a  single  creditor  stands 
out,  no  arrangement  can  be  made  except  through  the  bankrupt  court.  (In  re 
Williams  &  Co.  3  B.  R.  286;  s.  c.  Lowell,  406;  s.  c.  2  L.  T.  B.  100;  in  re 
Pierce  &  Holbrook,  3  B.  R.  258;  s.  c.  16  Pitts.  L.  J.  204.) 

The  oniLS  probandi  rests  upon  the  debtor  when  there  have  been  secret  pref- 
erences in  a  composition.  It  is  never  necessary  to  prove  afiBrmatively  that  a 
man  has  not  assented  to  that  which  is  to  his  disadvantage.  The  presumption 
of  law  is  that  he  has  not.     {Curran  v.  Manger,  6  B.  R.  33.) 

The  sale  of  goods  by  an  insolvent  debtor  from  his  store  to  customers  in  th« 
ordinary  course  of  trade,  at  a  time  when  he  is  endeavoring  to  compromise  with 
his  creditors,  does  not  raise  a  presumption  of  an  intent  to  defeat  the  operation 
of  the  bankrupt  act.  His  efforts  to  settle  with  his  creditors  without  going 
through  bankruptcy  in  court,  are  entirely  legitimate,  and  not  prohibited  by  any 
provision  of  the  bankrupt  act;  and  continuing  to  sell  goods  in  the  usual  way  of 
trade  pending  such  negotiations,  is  entirely  proper  and  justifiable,  and  what  he 
ought  to  do  so  long  as  his  intentions  are  not  fraudulent.  (In  re  Hunger  & 
Champlin,  4  B.  R.  295.) 

If  a  solvent  partner  takes  all  the  assets  on  the  dissolution  of  the  firm,  for 
the  purpose  of  selling  them  with  the  consent  of  the  creditors,  a  sale  so  made  is 
not  an  act  of  bankruptcy.     {In  re  Christopher  Weaver,  9  B.  R.  182.) 

The  rights  of  stockholders  are  always  subordinate  to  the  rights  of  creditors, 
and  it  is  difficult  to  see  how  the  issue  at  par  of  the  stock  of  the  company,  not 
before  issued,  in  payment  of  the  iona  fide  debt  of  the  company,  can  operate  to 
the  prejudice  of  creditors,  or  work  a  fraud  upon  them.  If,  however,  the  stock 
is,  owned  by  the  company  as  paid  up  stock,  it  might  be  regarded  as  ordinary 
property,  and  if  disposed  of  by  the  authorized  act  of  the  corporation  to  cred- 
itors, under  circumstances  to  give  them  an  illegal  preference,  no  reason  is  per- 
ceived why  it  would  not  be  an  act  for  which  the  corporation  could  be  proceeded 
against  under  the  bankrupt  law.  ( Winter  v.  R.  R  Go.  7  B.  R.  289 ;  s.  c.  2 
Dillon,  487.) 

Allowing  property  to  be  taken  on  an  execution  issued  upon  a  fictitious  and 
fraudulent  judgment  is  an  act  of  bankruptcy,  since  it  delays  and  defeats  the 
operation  of  the  bankrupt  act.  {In  re  Schick,  1  B.  R.  177;  s.  c.  2  Ben.  5;  s. 
c.  1  L.  T.  B.  28.) 

It  is  immaterial  whether  the  debtor  had  in  contemplation  the  provisions  of 
the  bankrupt  act  or  not.  {Foster  v.  HaeUey  &  Sons,  2  B.  R.  406 ;  s.  c.  2  L.  'i\ 
B.  8;  .<!.  c.  1  C.  L.  N.  137;  Haughey  v.  Albin,  2  B.  R.  399;  2  Bond,  244;  s.  c. 

2  L.  T.  B.  47;  contra,  in  re  Drummond,  1  B.  R.  231 ;  s.  c.  1  L.  T.  B.  7.) 

Commercial  Paper. 

(i)  The  commercial  definition  of  a  trader  is  one  who  makes  it  his  business 
to  buy  and  sell  merchandise  or  other  things  ordinarily  the  subject  of  traffic  and 
commerce.  {In.  re  Cowles,  1  B.  R.  280;  s.  c.  1  W.  J.  367;'  Love  v.  Love,  21 
Pitts.  L.  J.  101.) 

In  order  to  be  a  trader,  the  person  must  buy  as  well  as  sell.    {Hall  v.  Oooley, 

3  N.  Y.  Leg.  Obs.  282;  in  re  Chandler,  4  B.  R.  213;  s.  c.  Lowell,  478;  s.  c.  2 
L.  T.  B.  170.) 

If  he  merely  makes  up  the  product  of  his  own  land,  he  is  not  a  trader.     {In 


424  THE   BAKKEUPT   LAW.  [§  5021. 

re  Chandler,  4  B.  R.  213;  s.  c.  Lowell,  478;  s.  c.  2  L.  T.  B.  170;  in  re  Samuel 
King,  1  N.  Y.  Leg.  Obs.  276.) 

The  keeper  of  a  livery  stable  is  not  a  trader.  {Hall  v.  Cooley,  3  N.  Y.  Leg. 
Obs.  282.) 

A  sale  of  surplus  commodities  not  purchased  with  a  view  to  sale  is  not 
such  a  dealing  as  will  render  the  party  a  trader.  {Eall  v.  Cooley,  3  N.  Y.  Leg. 
Obs.  282.) 

The  occasional  sale  by  the  keeper  of  a  livery  stable  of  horses  and  carriages 
that  have  become  unfit  for  use,  is  but  a  necessary  incident  to  the  main  busineRS 
of  letting  for  hire,  and  does  not  render  him  a  trader.  {Eall  v.  CooUy,  3  N.  Y. 
Ji6g.  Obs.  282.) 

The  keeper  of  a  livery  stable,  who  only  sells  horses  occasionally,  without 
holding  himself  out  as  a  dealer  in  horses,  is  not  a  trader,  for  this  is  only  auxil- 
iary to  his  main  business.     {Hall  v.  Cooley,  3  N.  Y.  Leg.  Obs.  282.) 

A  manufacturer  and  vendor  of  sleighs,  carriages,  and  other  vehicles,  is  a 
trader.  {In  re  Rufus  Hoyt,  1  N.  Y.  Leg.  Obs.  132;  WaTceman  v.  Eoyt,  5  Law 
Rep.  309.) 

A  person  who  carries  on  the  business  of  a  distiller,  and  also  buys  cattle, 
which  he  fattens  and  sells,  is  a  trader.  {Inre  William  Eeles,  1  N.  Y.  Leg.  Obs. 
84;  s.  0.  5  Law  Rep.  273.) 

If  a  person  is  engaged  in  a  business  requiring  the  purchase  of  articles  to  be 
sold  again,  either  in  the  same  or  in  an  improved  state,  he  must  be  regarded  as 
"  using  the  trade  of  merchandise."  {Tn  re  Rufus  Hoyt,  1  N.  Y.  Leg.  Obs.  132; 
Baldwin  v.  Bosseau,  1  N.  Y.  Leg.  Obs.  891 ;  WaTceman  v.  Eoyt,  5  Law  Rep. 
809.) 

When  a  person  sells  the  mere  produce  of  his  own  labor,  he  is  only  a  seller 
and  not  a  trader.  {In  re  Rufus  Hoyt,  1  N.  Y.  Leg.  Obs.  132 ;  Waieman  v.  Eoyt, 
6  Law  Rep.  309.) 

A  person  who  owns  and  leases  oil  land,  and  receives  a  part  of  the  products 
as  rent,  is  not  a  trader  as  respects  his  dealings  in  the  products  of  his  lands  in  a 
crude  state.  The  word  "  trader  "  is  to  be  interpreted  according  to  its  meaning 
in  the  English  bankrupt  law,  and  when  the  interpretation  of  the  word  in  this 
respect  was  established,  lands  were  not  liable  to  be  sold  for  the  owner's  debts, 
and  the  products  of  land  were  not  considered  the  subjects  of  trade.  The  inter- 
vention of  a  factor,  and  the  commercial  disposal  of  the  products  by  him,  and 
the  accommodations  which  he  may  have  extended  as  a  banker  will  not  in  such 
a  case  make  the  principal  a  trader.  {In  re  Thomas  Woods,  7  B.  R.  126;  s.  c. 
?9  Leg.  Int.  236;  s.  c.  20  Pitts.  L.  J.  21.) 

The  publishers  of  a  newspaper,  who  also  conduct  a  book  and  job  printing 
office  connected  therewith,  are  manufacturers.  {In  re  Kenyon  &  Fenton,  6  B. 
R.  238;  s.  c.  1  Utah  Ter.  47.) 

The  printing  and  publishing  of  a  daily  newspaper  is  manufacturing  in  the 
strict  sense  of  the  law.  A  newspaper  publication  is  as  much  the  result  of 
^lanufacture  as  that  of  books  or  cards  or  billheads.  {In  re  Kenvon  &  Fenton,  6 
:g,  R.  238;  s.  c.  1  Utah  Ter.  47.) 

A  person  who  works  up  lumber  is  a  manufacturer.  The  fact  that  he  buys 
the  land  as  well  as  the  material  does  not  appear  to  be  material.  It  is  not  like  the 
case  of  a  farmer  making  cider  or  cheese.  These  products,  when  made  by  the 
farmer,  exclusively  from  his  own  farm,  are  not  usually  made  on  so  large  a  scale 
as  to  be  called  a  manufacture,  as  the  word  is  now  commonly  used ;  and  the 
making  one  is  merely  incidental  to  the  cultivation  of  his  land.  But  in  the  case  of 
lumber,  the  land  may  be  almost  said  to  be  incidental  to  the  lumber,  which  usu- 
ally forms  its  chief  value,  and  the  manufacture  itself  is  the  main  source  of  profit, 
independently  of  any  cultivation  or  other  use  of  the  land!     {In  re  Chandler,  4 
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,  213;  s.  c.  Lowell,  478;  s.  c.  2  L.  T.  B.  170;  Hall  v.  Cooley,  8  N.  Y. 
Obs.  282.) 

he  powers  of  a  corporation  must  bo  determined  by  its  charter.  A  corpora- 
is  an  artiBcial  person,  the'  creature  of  law.  It  has  no  powers  except  what 
;iven  by  its  incorporating  act,  either  expressly  or  as  incidental  to  its  exist- 
and  express  powers.  The  mere  power  does  not  make  the  company  a  min- 
;urer  unless  it  actually  engages  in  the  business  of  manufacturing.  The 
less  must  also  be  carried  on  for  the  purpose  of  selling  the  products  manu- 
red, and  not  for  the  exclusive  use  of  the  company,  to  make  it  a  manufac- 
within  the  meaning  of  the  bankrupt  law.  (Ala.  <b  Chat.  B.  R.  Co.  v. 
t,  5  B.  R.  97.) 

'he  involuntary  feature  of  the  bankrupt  law  is  punitive  in  its  character  and 
t,  and  as  such  should  only  be  applied  to  those  who  do  some  act  forbidden  by 
an-,  or  who  failed  to  do  some  act  required  by  it.  It  is  not  the  contracting 
lebt  only  that  constitutes  the  act  of  bankruptcy,  but  it  is  something  that  is 
,  or  neglected  to  be  done  afterwards,  and  contemplates  the  power  in  each 
■idual  to  refrain  from  doing  the  thing  forbidden,  or  having  the  power  to  do 
hing  required.  This  every  partner  is  presumed  to  possess,  but  one  who 
)nly  lent  his  credit  to  the  firm  by  holding  himself  out  as  a  partner,  and 
iby  liable  to  those  who  gave  credit  on  that  account,  having  no  interest  in 
msiness,  and  having  no  voice  in  the  control  over  its  affairs,  has  not  such 
;r,  and  is  not,  therefore,  subject  to  be  declared  a  bankrupt  for  an  act  of  bank- 
:y  committed  by  the  firm.     {Moore  v.  Walton,  9  B.  R.  402.) 

L  loan  of  money  to  be  used  in  business  under  an  agreement  whereby  the 
tT  reserves  the  option  to  share  in  the  profits  if  the  business  is  successful,  or, 
t  successful,  then  to  receive  back  the  amount  advanced  with  intei'est,  does 
nake  the  parties  partners  inter  se  without  an  election  to  share  in  the  profits. 
re  V.  Walton,  9  B.  R.  402.) 

iny  person  who  has  fraudulently  stopped  payment  of  his  debts  generally 
be  adjudicated  a  bankrupt.     (In  re  Joseph  S.  Hadley,  12  B.  R.  366.) 

That  will  constitute  a  stoppage  of  payment  is  usually  easy  to  determine, 
closing  of  the  doors  of  a  banking  house,  a  general  assignment  for  the  bene- 
'  creditors,  or  any  other  act  which  in  common  parlance  is  termed  a  failure  is 
mce  of  such  stoppage.     (In  re  Joseph  S.  Hadley,  12  B.  R.  366.) 

'he  provision  in  relation  to  commercial  paper  embraces  two  cases:  the  one 
1  original  fraudulent  stoppage  of  payment,  in  which  proceedings  may  be 
;uted  at  once;  and  the  other  of  a  suspension  of  payment  not  fraudulent,  and 
ler  se  an  act  of  bankruptcy,  but  which,  if  continued  for  more  than  forty 
,  becomes  an  act  of  bankruptcy  by  its  continuance.  Congress  seems  to 
taken  up  the  whole  subject  of  the  stoppage  of^payment  of  debts  as  an  act 
mkruptcy,  and  enacted  that  banks,  bankers,  brokers,  merchants,  traders, 
ifacturers,  and  miners  shall,  if  they  fraudulently  stop  payment  of  their 
!,  be  liable  to  be  adjudged  bankrupts  at  once,  and  if  they  stop  or  suspend 
lent  of  their  commercial  paper,  and  do  not  resume  payment  of  it  within  a 
d  of  forty  days,  they  shall  then  be  liable  to  be  adjudged  bankrupts.  (Wells 
[(X  parte  H.  B.  Clafiin  &  Co.]  1  B.  R.  171 ;  s.  c.  1  L.  T.  B.  20;  s.  c.  7  A. 
3g.  163;  in  re  Weikert  et  al.  3  B.  R.  27;  s.  c.  1  Ben.  397;  in  re  Thomp- 
&  McClallan,  3  B.  R.  185;  s.  c.  2  Biss.  166;  s.  c  J  L.  T.  B.  137;  in  re 
es,  1  B.  R.  280;  s.  c.  1  W.  J.  367;  in  re  Schoo,  3  B.  R.  215 ;  Baldwin  v. 
'ct-,  6  B.  R.  85 ;  in  re  Burt,  1  Dillon,  439 ;  in  re  Hall,  1  Dillon,  586  ;  in  re 
ules  Ins.  Co.  6  B.  R.  338 ;  s.  c.  6  Ben.  35 ;  s.  c.  5  L.  T.  B.  400 ;  Menienhall 
■■rter,  7  B.  R.  320;  Winter  v.  R.  R.  Co.  7  B.  R.  289;  s.  c.  1  Dillon,  487; 
Valliquette,  4  B.  R,  307;  m  re  B.  Cohn,  7  B.  R.  31 ;  s.  c.  5  C.  L.  N.  J4; 
29  Leg.  Int.  309.) 

he  words  "stopped  or  suspended  "  are  sometimes  used  to  denote  not  only 
ct  of  stopping,  but  also  the  not  resuming  piyment,  and  if  they  were  the 
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only  words  used  in  the  statute  they  would  express  both  ideas.  If  the  debt 
stopped  payment  before  the  passage  of  the  statute,  the  subsequent  non-resum; 
tion  of  payment  of  his  commercial  paper  does  not  coastitute  an  act  of  bankruptc 
The  words  "stopped"  and  "not  resumed  "  have  distinct  significations.  The 
can  not  be  a  condition  of  non-resumption  without  a  previous  stopping  of  pa; 
raent,  but  the  words,  as  used,  have  a  different  relation  as  to  time  in  the  transa 
tion.  A  fraudulent  stopping  of  payment  is  an  immediate  act  of  bankruptcy,  ai 
no  subsequent  resumption  will  free  the  fraudulent  debtor  from  an  adjudieati( 
of  bankruptcy,  if  proceedings  are  commenced  within  six  months.  In  this  claui 
of  the  statute  the  word  "  stopped  "  refers  to  the  time  of  the  immediate  act,  ar 
the'question  of  non-resumption  does  not  arise,  and  the  words  "  not  resumed 
are  not  used.  In  the  subsequent  clause,  where  a  stopping  of  payment  which 
not  fraudulent  is  provided  for,  the  words  "stopped"  and  "not  resumed"  a 
both  used,  one  with  reference  to  the  time  when  the  paper  was  dishonored,  ai 
the  other  with  reference  to  the  forty  days  of  grace  allowed  by  the  bankrupt  la\ 
In  this  case  stopping  is  an  inchoate  act  of  bankruptcy,  which  is  completed  by 
failure  to  make  payment  for  forty  days.     {Ifendenfiall  v.  Carter,  7  B.  E.  320.) 

The  non-payment  of  commercial  paper  at  maturity,  and  the  continui 
suspension  and  neglect  of  payment,  are  a  continuous  act  of  bankruptcy.  Tl 
debtor,  in  such  case,  is  in  a  state  of  suspension  and  non-resumption  of  pa; 
ment.  His  duty  to  pay  is  just  as  definite  on  any  day  after  the  day  on  whic 
his  commercial  paper  is  by  its  terms  payable,  as  it  is  on  that  day,  and  on  an 
such  day  he  is  in  the  very  position,  as  between  him  and  the  creditors) 
neglecting  his  duty,  suspending,  keeping  in  suspense,  and  not  resuming  pai 
ment.  Whether  his  continued  suspension  and  non-resumption  of  payment  t 
termed  a  continuous  act  of  bankruptcy,  or  be  regarded  as  daily  successi\ 
acts  of  bankruptcy,  is  not  material.  So  long  as  it  continues,  the  creditoi 
may  avail  themselves  of  it  as  an  act  of  bankruptcy,  committed  as  truly  withi 
the  preceding  six  months  as  on  the  day  on  which  the  debtor  first  viokti 
his  commercial  obligation.  (In  re  Jacob  Raynor,  7  B.  R.  527;  s  c.  11  Blatc 
43 ;  Baldwin  v.  Wilder,  6  B.  R.  85 ;  contra,  Mendenhall  v.  Carter,  7  B.  R.  320 

An  express  authority  is  not  in  general  indispensable  to  confer  upon  a  corpi 
ration  the  right  to  borrow  money  or  to  become  a  party  to  negotiable  paper, 
corporation,  in  order  to  attain  its  legitimate  objects,  may  deal  precisely  as  s 
individual  may  who  seeks  to  accomplish  the  same  ends,  and  this  includes  tl 
power  to  borrow  money  for  use  in  its  legitimate  business,  and  the  power  to  gi^ 
a  time  engagement  to  pay  the  debt  in  any  form  not  prohibited  by  statute,  (i 
re  Hercules  Ins.  Co.  6  B.  R.  338;  s.  c.  6  Ben.  35;  s.  c.  5  L.  T.  B.  400.) 

The  term  commercial  paper  is  used  in  the  bankrupt  act  to  denote  bills 
exchange,  promissory  notes,  and  negotiable  bank  checks — paper  governed  b 
those  rules  which  have  their  origin  in  and  are  established  upon  the  custom ' 
merchants  in  their  commercial  transactions  known  as  the  law  merchant.  Sue 
paper-is  usually  denominated  commercial  paper,  and  it  should  be  presumed  thi 
Congress  used  the  term  in  its  common  acceptation  rather  than  in  a  more  r 
striated  sense.  {In  re  Nickodemus,  8  B.  R.  230 ;  s.  c.  1  L.  T.  B.  140 ;  s.  c. 
C.  L.  N.  49;  s.  c.  16  Pitts.  L.  J.  233;  in  re  Hollis  et  al.  3  B.  R.  310;  in^ 
Chandler,  4  B.  R.  213 ;  s.  c.  Lowell,  478;  s.  c.  2  L.  T.  B.  170;  in  re  R.  Steven 
5  B.  R.  112;  s.  c.  1  Saw.  397;  in  re  Carter,  6  B.  R.  299;  s.  c.  3  Biss.  195;  ■■ 
re  Kenyon  &  Fenton,  6  B.  R.  238;  in  re  Hercules  Ins.  Co.  6  B.  R.  338;  s.  c. 
Ben.  35;  s.  o.  5  L.  T.  B.  400;  in  re  James  W.  Svkes,  5  Biss.  113;  vide  in' 
Lowenstein  et  al  2  B.  R.  306;  in  re  McDermott  Patent  Bolt  Manuf.  Co.  3  1 
R.  128;  B.  c.  3  Ben.  369;  in  re  Clemens,  8  B.  R.  279;  s.  c.  9  B.  R.  57;  s.  c. 
Dillon,  534.) 

Negotiable  paper  stands,  by  usage  and  by  statute,  upon  the  custom  of  me 
chants,  and  is  controlled  and  regulated  by  such  custom ;  and  these  regulations  a 
always  treated  as  part  of  the  law  merchant.  In  saying  that  any  person  belon 
ing  to  one  of  curtain  designated  classes  should  be  deemed  a  bankrupt  if  he  fail 
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to  pay  his  commercial  paper,  Congress  simply  referred  to  a  well  known  and  very 
exclusive  test  of  insolvency.  If  a  trader  allows  his  paper  to  go  to  protest,  he  is 
said  to  have  failed  or  suspended.  The  expressions  are  used  as  equivalent.  It 
is  like  the  closing  of  the  counting  room  and  denying  one's  self  to  creditors  ac- 
cording to  the  old  English  law,  and  it  will  be  observed  that,  while  Congress  has 
not  thought  fit  to  say  that  every  insolvent  person  may  be  made  bankrupt  aefainst 
his  will,  yet  any  one  who  has  shown  by  certain  conclusive  acts  or  neglects,  like 
avoiding  process,  being  imprisoned,  and  suffering  his  papei*  to  remain  dishon- 
ored, that  he  can  not  hope  to  pay  his  debts,  may  be  proceeded  against.  {In  re 
Chandler,  4  B.  R.  213;  s.  c.  Lowell,  4T8;  s.  c.  2  L.  T.  B.  170.) 

A  note  given  merely  as  a  voucher  or  memorandum  in  exchange  for  a  note  of 
like  amount,  simultaneously  given  by  the  petitioner  to  the  debtor,  though  in 
form  negotiable,  can  not  in  any  proper  sense  be  called  the  commercial  paper  of 
the  maker  as  between  him  and  the  petitioner.  {In  re  Charles  S.  Westcott  et  ah 
7B.  R.  285;  s.  c.  6  Ben.  135.) 

Although  confederate  currency  was  the  only  medium  of  exchange  at  the  time 
of  the  execution  of  a  note,  yet  it  is  commercial  paper  if  it  is  payable  in  money. 
{Uendenhall  v.  Carter,  7  B.  R.  320.) 

When  the  lex  loci  contractus  places  notes  on  the  same  footing  as  inland  bills 
of  exchange,  a  note  is  commercial  paper.  In  the  absence  of  evidence  to  the 
contrary,  the  presumptien  is  that  it  was  executed  at  the  place  where  it  is  dated. 
(Jn  re  Shea  e«  a?.  SB.  R.  187;  s.  c.  2  Biss.  156;  s.  c.  IL.  T.B.  107;  irareNicko- 
demus,  3  B.  R.  230;  s.  c.  1  L.  T.  B.  140;  s.  c.  2  C.  L.  N.  49 ;  s.  c.  16  Pitts.  L. 
J.  233 ;  inre  Carter,  6  B.  R.  299 ;  3  Biss.  195 ;  MendenTiall  v.  Carter,  7  B.  R.  320.) 

The  fact  that  a  manufacturing  firm  has  been  dissolved  by  the  death  of  one 
of  the  partners,  and  the  survivor  is  engaged  in  settling  its  affairs,  and  closing  up 
its  business  at  the  time  of  giving  the  draft  does  not  divest  the  latter  of  his  char- 
acter of  manufacturer,  especially  when  the  debt  which  forms  the  consideration 
of  the  draft  is  a  debt  contracted  by  the  firm  in  the  course  of  its  manufacturing 
business.     {In  re  R.  Stevens,  5  B.  R.  112;  s.  c.  1  Saw.  897.) 

The  bonds  and  coupons  of  a  railroad  corporation  are  not  commercial  paper. 
{TucJcer\.  Opelousas  &  Great  Western,  B.  R.  Co.  3  B.  R.  quarto,  31.) 

Interest  coupons  severed  from  the  bonds  are  commercial  paper  when  issued 
by  a  railroad  corporation.  {In  re  Greenville  &  Col.  R.  R.  Co.  5  C.  L.  N.  124; 
s.  c.  6  A.  L.  J.  422.) 

A  note  given  by  one  partner  upon  the  dissolution  of  the  firm  on  final  settle- 
ment at  the  close  of  mercantile  business,  is, not  commercial  paper.  {In  re 
Christopher  Weaver,  9  B.  R.  132.) 

An  accommodation  note  which  is  indorsed  by  the  payee,  but  taken  up  by 
the  maker  within  forty  days  after  the  suspension  of  its  payment,  is  not  an  act  of 
bankruptcy  on  the  part  of  the  payee.  {In  re  Massachusetts  Brick  Co.  6  B.  R. 
40S ;  s.  c.  4  L.  T.  B.  220.) 

A  retiring  partner  who  authorizes  his  former  partners  to  use  his  name  in  their 
business,  is  responsible  as  a  partner  in  respect  to  a  note  given  by  them,  and  must 
answer  to  all  who  rely  upon  the  firm  name,  whether  old  customers  or  not.  {In 
re  Krueger  et  al.  5  B.  R.  439.) 

A  judgment  note  is  not  commercial  paper.    {Love  v.  Love,  21  Pitts.  L.  J.  101.) 

To  be  the  debtor's  commercial  paper,  the  debt  which  the  paper  represents  must 
have  been  incurred  by  th«  debtor  in  his  character  of  bank,  banker,  broker,  mer- 
chant or  trader,  manufacturer  or  miner.  This  being  so,  it  matters  not  whether 
the  note,  bill,  or  check  was  given  for  a  loan  of  money,  for  goods  purchased,  or 
otherwise;  nor  whether  the  debtor  is  liable  thereon  as  maker,  acceptor,  or 
indorser — whether  as  principal  debtor  or  otherwise.  It  must  be  commercial 
paper,  and  the  debtor  must  be  a  party  thereto  with  a  fixed  liability ;  and  it  must 
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be  a  debt  incurred  in  his  character  of  banker,  merchant  or  trader.  {In  reNicko- 
demus,  3  B.  R.  230;  s.  c.  1  L.  T.  B.  140;  s.  c.  3  O.L.  N.  49;  s.  c,  16  Pitts.  L.  J. 
233;  in  re  James  W.  Sjkes,  5  Biss.  113.) 

The  accommodation  indorsement  of  the  note  of  another  does  not  make 
it  within  the  meaning  of  this  clause  the  commercial  paper  of  the  accommo- 
dation indorser.  {In  re  Clemens,  8  B.  R.  279;  s.  c.  9  B.  R.  57;  s.  c.  2  Dil- 
lon, 534;  in  re  Njckodemus,  3  B.  R.  230;  s.  c.  1  L.  T.  B.  140;  s.  c.  2  0.  L. 
N.  49;  s.  c.  16  Pitts.  L.  J.  233;  Inne»  v.  Carf  enter,  4  B.  R.  412;  contra,  in  re 
Chandler,  4  B.  R.  213;  s.  c.  Lowell,  478;  s.  c.  2  L.  T.  B.  170.) 

A  person  who  had  ceased  to  be  a  trader  at  the  time  when  he  gave  the  note 
does  not  commit  an  act  of  bankruptcy  by  suspending  payment  thereof,  although 
the  debt  for  which  the  note  was  given  was  contracted  while  he  was  a  trader. 
The  language  of  the  section  clearly  indicates  that  the  making  of  the  note  must 
have  been  done  while  the  party  was  a  trader.  {In  re  Francis  M.  Jack,  18  B.  E. 
296;  s.  c.  1  Woods,  549.) 

A  note  given  by  one  partner,  on  a  settlement  of  a  partnership  business  as 
manufacturers,  to  pay  for  the  interest  of  the  copartner  in  the  business,  and  to 
settle  the  balance  appearing  against  him,  is  not  the  commercial  paper  of  a  manu- 
facturer issued  in  the  course  of  his  business  as  such.  {In' re  George  Lang,  14 
B.  R.  159.) 

It  is  not  necessary  that  the  non-payment  for  the  given  period  shall  be  gen*al. 
The  statute  has  not  declared  that  suspension  of  payment  on  any  particular 
number  of  notes,  or  bills  of  exchange  shall  constitute  an  act  of  bankruptcy,  but 
the  language  is  his  commercial  paper.  {In  re  Guy  Wilson,  8  B.  R.  396 ;  s.  c.  5 
Biss.  887;  McLean  v.  Brown,  Weber  &  Co.  4  B.  R.  585;  s.  c.  2  L.  T.  B.  ,169.) 

An  allegation  of  the  suspension  of  one  piece  of  commercial  paper  makeS  out 
s  prima  facie  case,  and  is  sufBcient.  If  there  is  any  legal  reason  for  the  non- 
payment, it  is  for  the  debtor  to  show  it  before  the  court.  The  petitioner  need 
not  therefore  set  forth  by  negative  allegations  all  the  particular  circumstances 
which  by  possibility  might  show  the  non-payment  to  be  within  the  meaning  of 
the  law.  It  is  sufBcient  that  a  prima  facie  case  is  made  upon  the  petition.  {In 
re  Guy  Wilson,  8  B.  R.  896;  s.  c.  5  Biss.  387;  in  re  Moses  A.  McNaughton,  8 
B.  R.  44.) 

If  a  man  declines  to  pay  solely  because  he  is  not  liable  to  pay,  or  because  he 
has  a  valid  claim  against  the  paper,  or  a  set-oflf,  that  is  not  a  stoppage  or  sus- 
pension within  the  meaning  of  the  bankrupt  act.  {In  re  Thompson  &  Mc- 
Clallen,  3  B.  R.  185;  s.  c.  2  Biss.  166;  s.  c.  1  L.  T.  B.  137;  in  re  Chandler,  4 
B.  R.  213 ;  s.  c.  Lowell,  478 ;  s.  c.  2  L.  T.  B.  170 ;  Bank  v.  Iron  Co.  5  B.  R.  491 ; 
s.  c.  1  L.  T.  B.  272;  s.  c.  19  Pitts.  L.  J.  5;  s.  c.  3  C.  L.  N.  402;  s.  c.  8  Phila. 
171  ;  in  re  Charles  S.  Westcott,  7  B.  R.  285;  s.  c.  6  Ben.  135;  in  re  Mannheim, 
7  B.  R.  342 ;  s.  c.  6  Ben.  270 ;  s.  c.  6  L.  T.  B.  94 ;  in  re  James  W.  Sykes,  5  Biss. 
113.) 

The  court  of  bankruptcy  will  not  sit  to  try  the  validity  of  the  reasons  for 
the  non-payment  of  the  note  or  bill.  It  is  not  a  court  for  the  mere  collection  of 
debts,  and  each  case  must  be  considered  by  itself  in  connection  with  the  circum- 
stances surrounding  it.  The  non-payment  of  one  piece  of  paper  is  not  of  itself 
suspension,  for  there  may  be  a  good  reason  for  it.  But  when  he  fails  to  pay  for 
want  of  means,  and  continues  unable  to  pay,  he  has  suspended  within  the  mean- 
ing of  the  act,  although  but  a  single  check  is  shown  to  have  laid  over  unpaid  for 
forty  days.  {McLean  v.  Brown,  Weber  &  Co.  4  B.  R.  585;  s.  c  2  L.  T.  B.  169; 
in  re  Hercules  Ins.  Co.  6  B.  R.  3:<8;  s.  c.  6  Bjn.  85;  s.  c.  5  L.  T.  B.  400.) 

The  clause  ought  not  to  bo  used  to  enable  a  creditor  to  collect  an  ordinary 
debt  on  commercial  paper,  where  the  circumstances  show  that,  although  the 
paper  is  not  paid  though  due,  there  lias  been  no  stoppage!  or  suspension  of  pay- 
ment of  the  commercial  paper  of  the  debtor  within  the  meaning  of  the  clause. 
In  such  case,  the  ordinary  remedy  furnished  through  a  suit  to  collect  the  paper 


§  5021.]  COMMERCIAL   PAPER.  429 

is  all  that  the  creditor  is  entitled  to.  The  court,  however,  must  guard  against 
being  infposed  upon  by  a  denial  of  liability  which  is  altogether  a  sham,  and  not, 
made  in  good  faith.  The  denial  of  liability  may,  nevertheless,  be  founded  on 
reasons  which  are  not  valid,  and  which  would  fail  in  a  direct  action  on  the  paper, 
and  yet  be  made  in  good  faith,  in  such  wise  that  the  non-payment  can  not  be 
regarded  as  a  stoppage  or  suspension  within  the  act.  {In  re  Hercules  Ins.  Co.  6' 
B.  R.  3,S8;  s.  c.  6  Ben.  35;  s.  c.  5  L.  T.  B.  400.) 

It  is  not  sufficient  to  defeat  the  operation  of  the  bankrupt  law  to  simply 
deny  liability  upon  the  commercial  paper.  The  party  must  satisfy  the  court 
that  he  has  good  reasons  for  disputing  his  liability,  and  that  his  liability  is 
involved  in  doubt,  at  least,  before  a  bankrupt  court  will  i-efuse  to  proceed. 
{In,  re  Munn,  7  B.  R.  468;  s.  c.  3  Biss.  4i2;  in  re  James  W.  Sykes,  5  Biss. 
113.) 

It  is  not  enough  for  a  debtor  to  show  as  a  reason  why  a  decree  in  bank- 
ruptcy should  not  go  against  him  that  he  is  insolvent,  and  because  of  spite,  or 
caprice,  or  some  other  similar  cause  he  does  not  choose  to  pay  his  commercial 
paper.  The  reason  which  alone  can  prevent  the  non-payment  of  commercial 
paper  and  its  continuance  for  forty  days  from  constituting  an  act  of  bankruptcy 
must  be  a  legal  reason,  such  as  to  enable  the  court  to  say  that  it  is  not  within 
the  scope  and  meaning  of  the  bankrupt  law.  {In  re  Guy  Wilson,  8  B.  R.  306; 
s.  c.  5  Biss.  387.) 

It  is  enough  that  the  alleged  debtor  could  and  did  honestly  entertain  the 
belief  that  he  was  not  legally  bound  to  pay  the  paper  till  it  should  be  so  ad- 
judged. Such  a  case  is  not  one  for  an  adjudication  of  bankruptcy,  but  for 
a  suit  on  the  paper  in  a  proper  tribunal.  {In  re  Charles  S.  Westcott,  7  B.  R. 
285;  s.  c.  6  Ben.  135;  in  re  Hercules  Ins.  Co.  6  B.  R.  338;  s.  o.  6  Ben.  35; 
s.  c.  5L.  T.  B.  400;  in  re  Mannheim,  7  B.  R.  342;  s.  c.  6  Ben.  270;  s.  o.  6  L. 
T.  B.  94.) 

The  refusal  io  pay  commercial  paper  on  the  ground  that  it  is  tainted  with 
usury,  and  that  the  full  sum  named  therein  is  not  for  this  reason  due,  is  not  an 
act  of  bankruptcy.     {In  re  Staplin,  9  B.  K.  142.) 

A  suspension  which  has  taken  place  on  account  of  an  injunction  against  the 
debtor,  restraining  him  from  making  any  transfer  or  disposition  of  his  property, 
is  not  an  act  of  bankruptcy.  {In  re  Edward  D.  Pratt,  9  B.  R.  47;  s.  c.  6  gen. 
165.) 

The  fact  that  a  State  court  has  obtained  jurisdiction  of  the  property  and 
assets  i:f  the  debtor,  under  an  assignment  for  the  benefit  of  creditors,  does  not 
prevent  the  bankrupt  court  from  entertaining  a  proceeding  against  the  debtor. 
{In  re  P.  Laner,  9  B.  R.  494.) 

The  suspension  continues,  although  the  debtor  makes  an  assignment  for 
■the  benefit  of  the  creditors  before  the  expiration  of  the  forty  days,  and  when 
the  time  expires,  is  a  complete  act  of  bankruptcy.     {In  re  P.  Laner,  9  B.  R. 

494.) 

Evidence  that  the  debtor  is  a  man  of  means,  and  has  met  his  other  paper 
as  it  became  due,  may  tend  to  rebut  the  presumption  of  insolvency,  and  to  show 
that  the  failure  to  pay  the  note  was  from  other  causes  not  making  him  amenable 
to  the  bankrupt  act.     {In  re  James  W.  Sykes,  5  Biss.  118.) 

The  suspension  of  payment  of  commercial  paper  for  forty  days  is  an  act  of 
bankruptcy  of  which  any  creditor  may  avail  himself.  The  act  of  suspension 
raises  a  presumption  of  insolvency,  and  makes  the  party  guilty  thereof  a  proper 
subject  for  proceedings  in  bankruptcy.  This  act  of  bankruptcy  is  not  condoned 
or  defeated  by  the  mere  payment  of  the  suspended  paper,  so  as  to  prevent  any 
other  creditor  from  availing  himself  thereof.  It  is  not  enough  that  the  debtor 
shall  pay  his  suspended  paper  alone.  He  must  pay  or  settle  all  his  debts,  and 
satisfy  all  his  creditors,  if  he  would  wipe  cut  the  offense  against  his  commercial 
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standing  committed  by  the  suspension.  {In  re  Ess  &  Clarendon,  7  B.  R.  133; 
s.  c.  3  Biss.  301.) 

The  dissolution  of  a  partnership,  and  the  assumption  of  the  partnership 
debts  by  one  partner,  does  not  make  any  diflference  with  the  duty  and  liability 
of  the  retired  partner  to  meet  the  partnership  paper.  He  should  pay  the  debt, 
and  look  to  his  late  partner  for  reimbursement.  {In  re  Weikert  et  al.  3  B.  R. 
27;  s.  c.  1  Ben.  397.) 

It  is  no  defense  that  the  debtor  was  not  a  banker,  merchant,  or  trader  at  the 
time  of  suspension.  If  the  maker  of  the  paper  was  a  banker,  merchant,  or 
trader  at  the  time  of  its  execution,  he  becomes  liable  to  meet  it  in  the  time 
specified  by  the  law,  no  matter  what  his  occupation  may  then  be.  {Dwm  & 
Oreen  v.  Armstrong,  3  B.  R.  34;  s.  c.  2  L  T.  B.  138;  Baldwin  v.  Eossem,  1  N. 
Y.  Leg.  Obs.  891 ;  Everett  v.  Derl)y,  5  Law  Rep.  225.) 

When  a  man  enters  the  commercial  community  as  a  merchant,  trader, 
tanker,  or  otherwise,  he  assumes  all  the  responsibilities  which  attach  to  his  call- 
ing. One  of  these  is  the  obligation  to  take  care  of  all  his  commercial  paper, 
whether  made  before  or  after  he  commenced  business.  Consequently  he  may 
be  declared  a  bankrupt  for  suspending  the  payment  of  commercial  paper  issued 
by  him  prior  to  the  time  of  entering  such  business.  {In  re  Carter,  6  B.  R.  299; 
s.  c.  3  Biss.  195.) 

The  principle  upon  which  the  liability  as  secret  partner  rests  is  essentially 
different  from  that  of  a  known  or  open  partner,  whose  name  appears  in  the 
business.  A  secret  partner  is  liable,  not  because  credit  is  supposed  to  have 
I)een  given  to  the  firm  by  reason  of  his  connection  with  it,  but  because  he  is 
one  of  the  contracting  parties,  and  benefited  by  the  profits  of  the  contract;  so  ' 
that  in  order  to  charge  a  secret  partner  for  debts  contracted  in  the  name  of  the 
firm  of  which  he  is  a  dormant  partner,  it  is  necessary  to  show  that  such  debts 
were  contracted  in  the  name  and  business  of  the  firm,  or  that  the  secret  partner 
had  an  interest  in  the  contract  or  profits.  {In  re  Munn,  7  B,  R.  468;  s.  o.  3 
Biss.  442.) 

Suspension  and  non-resumption,  during  the  pendency  of  negotiation  for  ex- 
tensions and  renewals  with  all  the  creditors,  do  not  constitute  an  act  of  bank- 
ruptcy.    {Doan  V.  Compton  &  Doan,  2  B.  R.  607.) 

An  allegation  of  stoppage  and  suspension  on  a  certain  day,  upon  commercial 
paper  which  was  made  and  dated  within  the  six  months  next  preceding  the 
actual  filing  of  the  petition,  connected  with  the  allegation  that  payment  of  the 
commercial  paper,  which  consisted  of  a  due  bill,  payable  on  demand,  had  been 
demanded  at  different  times,  and  that  the  debtor  had  failed  to  make  payment,  is 
equivalent  to  an  allegation  of  demand  on  that  day.  {In  re  Chappel,  4  B.  K. 
540.) 

The  petition  should  state,  as  nearly  as  possible,  the  date  of  the  promissory 
note  or  bill  of  exchange,  to  whom  made,  and  for  what  amount,  and  when  paya- 
ble, and  whether  the  debtor  was  liable  thereon  as  maker  or  indorser,  and  by 
whom  the  same  was  held  when  payment  was  neglected  or  refused.  {In  re  Ran- 
dall &  Sunderland,  8  B.  R.  18;  s.  c.  1  Deady,  557;  s.  c.  2  L.  T.  B.  69;  Orem 
&  Son  V.  Ha/rley,  3  B.  R.  263.) 

If  the  forty  days  have  not  expired  at  the  time  of  the  filing  of  the  petition,  the 
suspension  can  not  be  relied  on  to  support  it,  although  the  forty  days  elapse  be- 
fore the  hearing.     {In  re  Tivoli  Biewmg  Co.  11  B.  R.  470.) 

When  fraud  is  averred,  the  petition  should  set  forth  the  acts  that  make  the 
suspension  and  non-resumption  fraudulent.  {Gillies  v.  Cone,  2  B.  R.  21 ;  s.  c. 
2  Ben.  502.) 

If  the  allegation  sufficiently  describes  the  paper  to  identify  it  and  prevent  the 
party  from  being  misled,  il  need  not  give  the  date  thereof.  {In  re  Joseph  S. 
Hadley,  12  B.  R.  366.) 
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An  allegation  that  the  paper  was  the  commercial  paper  of  the  debtor,  and 
made  by  him  as  a  mei  chant,  &c.,  need  not  be  averred  except  in  general  language. 
(In  re  Joseph  S.  Hadley,  12  B.  R.  366.) 

It  is  not  necessary  that  the  facts  constituting  the  fraud  in  the  suspension  of 
the  paper  shall  be  set  forth  in  the  petition.  (In  re  Joseph  S.  Hadley,  12  B.  R. 
366.) 

A  fraudulent  stopping  of  payment  is  not  an  act  heretofore  known  or  defined, 
and  it  is  not  easy  of  definition.  As  to  fraud,  a  mere  oversight,  or  a  vis  major, 
era  fraud  practiced  upon  the  debtor  himself,  or  an  honest  defense  to  the  partic- 
ular paper  refused — if  these  reasons,  or  such  as  these,  occasion  the  refusal  to 
pay — would  take  the  case  out  of  the  statute.  And  this  would  be  so  though  the 
word  fraudulently  were  omitted  from  the  statute,  because  such  an  accident  or 
refusal  could  not  fairly  be  called  a  stopping  of  payment.  Fraudulently  means 
knowingly,  and  without  just  excuse  applicable  to  the  paper  itself.  (In  re  Hollis 
£t  al.  3  B.  R.  310 ;  Bank  v.  Iron  Go.  5  B.  R.  491 ;  s.  c.  1  L.  T.  B.  272 ;  s.  c.  3 
C.  L.  N.  402;  s.  c.  19  Pitts.  L.  J.  5;  s.  c.  8  Phila.  171.) 

Something  must  be  shown  from  which  the  court  can  draw  the  conclusion 
that  the  stoppage  or  suspension  of  payment  of  the  paper  was  fraudulent.  The 
mere  non-payment  does  not  warrant  such  conclusion.  It  is  for  the  creditor  to 
show  that  the  stoppage,  or  suspension  was  fraudulent.  That  is  not  shown  by 
proving  nothing  but  stoppage,  or  suspension,  and  such  proof  alone  does  not 
even  make  out  a,  prima  facie  case  of  fraud.  There  may  be  many  reasons  for 
stoppage  falling  short  of  fraud.  (In  re  John  Davis,  3  B.  R.  339 ;  s.  c.  3  Ben. 
482.) 

When  a  merchant  engages  in  business,  and  purchases  his  stock,  or  any  part 
thereof,  on  credit,  there  is  an  implied  promise  that  the  proceeds  of  its  sale  shall 
be  applied  to  the  payment  of  such  debts.  The  merchant  commits  a  fraud  upon 
his  creditors  if  he  appropriates  the  proceeds  to  any  other  purpose  until  the  obli- 
gation is  discharged;  indeed,  his  whole  capital  stock  is  virtually  pledged  for  the 
payment  of  such  commercial  liabilities  as  he  may  incur  in  such  business ;  be  is 
further  pledged  to  give  to  his  business  bis  best  skill  and  attention ;  and  a  failure 
to  comply  with  these  requisitions  is  a  fraud  on  the  rights  of  those  who  have 
given  him  credit  in  his  business,  and  whose  demands  remain  unsatisfied.  (Da- 
aia  &  Green  v.  Armstrong,  3  B.  R.  34;  s.  c.  2  L.  T.  B.  138.) 

A  solvent  debtor,  who  has  the  means  wherewith  to  pay  commercial  paper, 
and  does  not  pay  it,  is  guilty  of  fraud.  (In  re  Lowenstein  et  al.  2  B.  R.  306 ; 
Hwrdy  v.  Binninger,  4  B.  R.  262 ;  s.  c.  7  Blatch.  262.) 

Suspension  and  non-resumption,  with  the  assent  of  the  holder  of  the  sus- 
pended paper,  is  not  fraudulent.     (In  re  Lowenstein  et  al.  2  B.  R.  3U6.) 

In  the  following  cases  it  was  held,  prior  to  the  amendment,  that  suspension 
and  non-resumption  were  prima  facie  evidence  of  fraud.  (In  re  Jersey  City 
Window  Glass  Co.  1  B.  R.  426;  s.  c.  1  L.  T.  B.  61 ;  s.  c.  T'  A.  L.  Reg.  419;  w 
re  Ballard  <&  Parsons,  2  B.  R.  250 ;  in  re  Lowenstein  et  al.  2  B.  R.  306 ;  Loan 
V.  Compton  &  Doan,  2  B.  R.  607;  Davis  &  Qreen  v.  Armstrong,  3  B.  R.  34;  s. 
c.  2  L.  T.  B.»138;  m  re  Shea  et  al.  3  B.  R.  187;  s.  c.  2  Biss.  156;  s.  c.  2  L.  T. 
B.  107;  in  re  Hollis  et  al.  3  B.  R.  310.) 

In  the  following  cases  it  was  held  that  mere  suspension  and  non-resumption 
were  not  sufficient,  but  that  fraud  must  be  proved.  (In  re  Leeds,  B.  R.  521 ;  s. 
0.  1  L.  T.'  B.  78 ;1  s.  c.  7  A.  L.  Reg.  693 ;  Gillies  v.  Cone,  2  B.  R.  21 ;  s.  c.  2 
Ben.  502;  in  re  John  Davis,  3  B.  R.  339 ;  s.  c.  3  Ben.  482.) 

A  creditor  whose  claim  is  not  evidenced  by  commercial  paper,  but  rests  in 
open  account,  may  file  a  petition  against  his  debtor,  and  charge  that  he  has  sus- 
pended and  failed  to  resume  payment  of  his  commercial  paper  for  the  prescribed 
period.  (In  re  Hall,  1  Dillon,  586;  in  re  Ess  &  Clarendon,  7  B.  R.  133;  s.  c. 
■3  Biss.  301.) 
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The  Involnntary  Petition. 

(Je)  Proceedings  in  bankruptcy  can  not  be  initiated  in  the  circuit  court.  '. 
that  purpose  the  jurisdiction  of  the  district  court  is  plainly  exclusive.  (In 
Binninger  et  al.  3  B.  R.  487;  s.  c.  7  Blatch.  159;  s.  c.  1  L.  T.  B.  183.) 

This  section  does  not  designate  the  district  judge  to  whom  the  petition  of 
creditor  shall  be  addressed.  It  seems  not  only  reasonable,  but  most  in  acco 
ance  with  the  other  provisions  of  the  act,  to  hold  that  proceedings  agains 
debtor,  to  procure  an  adjudication  of  involuntary  bankruptcy,  are,  like  those 
stituted  by  himself  to  obtain  adjudication  of  voluntary  bankruptcy,  to  be  had 
the  court  of  the  district  in  which  he  has  resided  or  carried  on  business  for  l 
preceding  six  months,  or  for  the  longest  period  thereof.  The  assent  of  1 
debtor  to  the  proceeding  will  not  make  it  valid,  for  consent  can  not  give  jui 
diction.  The  petition  must  be  addressed  to  the  court  authorized  by  lawtota 
cognizance  of  the  case,  and  to  none  other.  {In  re  Fogerty  &  Gerrity,  4  B. 
451;  s.  c.  1  Saw.  233;  s.  c.  2  L.  T.  B.  174;  in  re  Ala.  &  Chat.  R.  R.  Co 
B.  R.  107;  s.  c.  9  Blatch.  391 ;  s.  c.  5  L.  T.  B.  76.) 

The  petition  can  not  be  filed  in  the  district  where  the  debtor  neither  r^sic 
nor  carries  on  business.  (In  re  J.  M.  Palmer,  1  B.  R.  218 ;  in  re  Fogerty 
Gerrity,  4  B.  R.  451 ;  s.  c.  1  Saw.  233;  s.  c.  2  L.  T.  B.  174.) 

The  restrictions  in  section  5014  as  to  the  judge  to  whom  the  petition  is  to 
addressed  apply  to  proceedings  under  this  section.      The  debtor  can  not 
adjudged  a  bankrupt  in  a  district  in  which  he  has  npt  resided  for  the  longi 
period  of  the  six  months  next  immediately  preceding  the  filing  of  the  petiti( 
(In  re  Leighton,  5  B.  R.  95.) 

Proceedings  in  bankruptcy  should  be  instituted  with  reference  to  the  acti 
residence  of  the  party,  or  his  place  of  business,  and  not  with  reference  to  1 
domicile.  If  a  party  has  actually  resided  in  one  State  during  the  greater  ps 
of  the  six  months  next  immediately  preceding  the  filing  of  the  petition,  the  pe 
tion  must  be  tiled  in  the  district  court  for  that  State,  although  his  family  m 
have  residtd  in  another  State  during  the  whole  period.  (In  ie  Watson,  4  B. . 
613.) 

The  district  court  of  any  district  in  which  the  debtor  may  actually  resi 
and  do  business  at  the  time  of  the  filing  of  the  petition  against  him  has  jurisdi 
tion  to  hear  the  cause  and  make  an  adjudication  of  bankruptcy.  (In  re  Johnsc 
1  Cent.  L.  J.  223.) 

If  the  name  of  the  judge  is  given,  it  must  be  correct.  A  petition  ^isnamii 
the  judge  can  not  be  filed.     (Anon.  3  B.  R.  128.) 

The  petition  should  name  facts  with  certainty  and  detail,  so  as  to  inform  t 
debtor  of  what  he  must  meet  and  resist.     The  various  statements  of  acts 
bankruptcy,  given  in  Form  No.  54,  are  mere  outlines  or  skeleton  statements, 
be  filled  in  with  the  particular  circumstances  of  each  case,  and  such  is  the  dire 
tion  given  in  the  nota  bene  near  the  end.      (In  re  Randall  &  Sunderland,  3 
R.  18;  s.  c.  1  Deady,  557;  s.  c.  2  L.  T.  B.  69.) 

The  allegations  of  the  petition  must  be  positive  and  unqualified.  There 
nothing  in  the  act,  or  in  the  rules  and  forms,  or  the  nature  of  the  proceedin 
which  requires  that  the  allegations,  either  as  to  the  debt,  or  as  to  the  act 
bankruptcy,  should  be  made  on  the  personal  knowledge  of  the  petitioner.  Tl 
petition  must  be  made  by  the  creditor,  and  in  most  instances  can  be  made  upi 
information  and  belief  alone.  In  addition  to  the  petition,  there  must  be  a  dep 
sition  to  the  debt,  and  to  the  act  of  bankruptcy.  In  these  it  may  be  prop 
that  the  witness  should  speak  from  his  own  knowledge,  or  at  least  disclose  tl 
grounds  of  his  belief  or  the  sources  of  his  information.  Much  will  depend  up( 
the  circumstances  of  the  particular  case.  (In  re  MuUer  &  Bretano,  3  B.  R.  32 
s.  0.  1  Deady,  513;  s.  c.  2  L.  T.  B.  33;  Orem  &  Son  v.  Barley,  3  B.  R.  263.) 
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petition  to  have  a  partnership  declared  bankrupt  must  set  forth  acts  of 
ruptcy  on  the  part  of  the  partnership.  An  averment  of  an  act  of  bank- 
y  on  the  part  of  one  of  the  members  is  not  sufBcient.  (In  re  Waite  & 
£er,  1  B.  R.  873;    s.  c.  Lowell,  207;   w  j-e  Redmond  &  Martin,  9  B.  R. 

petition  agxinst  partners  must  allege  that  the  act  of  bankruptcy  was 
litted  during  the  continuance  of  the  partnership.  [In  re  Hill  &  Van 
jnburgh,  5  Law  Rep.  326.) 

fraudulent  dissolution  and  transfer  of  the  firm  property  to  one  partner  is 
ct  of  all  the  partners.     (In  re  J.  A.  &  H.  W.  Shouse,  Crabbe,  482.) 

Then  a  transfer  of  property  is  charged  as  an  act  of  bankruptcy  against  a 
the  petition  should  distinctly  allege  that  the  property  transferred  be- 
d  to  the  firm.  (In  re  Williams  &  Co.  3  B.  R.  286 ;  s.  c.  Lowell,  406 ;  s. 
..  T.  B.  100.) 

transfer  of  firm  property  by  one  member  of  the  firm,  without  the  privity 
nsent  of  his  copartners,  is  an  act  of  bankruptcy  on  the  part  of  the  firm 

accompanied  by  the  other  conditions  prescribed  by  the  act.  (In  re  Black 
cor,  1  B.  R.  353;  s.  c.  2  Ben.  196;  s.  c.  1  L.  T.  B.  89;  Fisher  v.  Ourrier, 
V  Rep.  217;  s.  c.  1  Penn.  L.  J.  217.) 

I  order  to  render  a  party  liable  on  the  ground  that  he  has  been  held  out  as 
er,  he  must  have  had  no  notice  of  his  being  so  held  out  or  there  must  be 
instances  from  which  notice  can  be  presumed.  (In  re  S.  A.  Jewett,  15  B. 
6;  s.  c.  16  B.  R.  48;  s.  c.  9  0.  L.  N.  345.) 

''hen  a  party  permits  another  to  hold  him  out  as  partner  and  thereby  pro- 
credit  on  the  strength  of  his  supposed  relation,  neither   community  of 
ist  nor  participation  in  the  profits  is  necessary  to  render  him  liable  as  part- 
(In  re  S.  A.   Jewett,  15  B.  R.  126;  s.  c.  16  B.  R.  48;    s.  c.  9  0.  L.  N. 

is  never  good  pleading  to  make  averments  in  the  alternative.  When  two 
ct  matters,  each  of  which  contains  a  good  cause  of  action  or  defense,  are 
id  conjunctively,  it  is  enough  that  either  of  them  be  satisfactorily  proved. 
•e  Drummond,  1  B.  R.  231 ;  s.  c.  1  L.  T.  B.  7;  Irving  v.  Hughes,  2  B.  R. 
.  c.  7  A.  L.  Reg.  209;  s.  o.  6  Phila.  451.) 

'here  one  of  the  alternatives  will  support  the  pleadings  and  the  other  not, 
instruction  will  be  against  the  pleading,  and  it  will  be  held  bad  on  demur- 
(In  re  Redmond  &  Martin,  9  B.  R.  408.) 

'here  it  is  immaterial  which  one  of  the  alternatives  is  true,  a  pleading  in 
ternative  will  not  be  held  bad  on  demurrer.  (In  re  Redmond  &  Martin,  9 
408.) 

is  not  necessary  in  the  first  instance  for  a  petitioning  creditor  to  show  that 
are  other  creditors.  Ordinarily,  bankruptcy  proceedings  may  be  instituted 
naintained  where  there  are  no  other  creditors.  If,  however,  that  fact  be- 
;  material  in  any  case,  the  burden  is  on  the  debtor  to  show  it.  (In  re 
1  Sheehan,  8  B.  R.  345.) 

careful  pleader  in  stating  the  nature  of  the  demand  will  allege  that  the 
tion  was  contracted  by  the  alleged  debtor ;  but  where  the  demand  has 
!y  been  averred  to  be  against  the  alleged  debtor,  an  omission  to  so  charge 
description  of  the  claim  will  not  render  the  petition  bad  on  demurrer. 
e  Raymond  &  Martin,  9  B.  R.  408 ;  vide  in  re  J.  A.  &  H.  W.  Shouse, 
ie,  482.) 

le  demand  need  not  be  stited  in  detail,  but  it  should  be  so  far  stated  that 
urt  may  see  that  it  is  a  provable  debt.     (In  re  Joseph  S.  Hadley,  12  B.  R. 

as 
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•    An  allegation  which  does  not  show  that  the  debt  is  due  to  the  petitioni 
creditor  is  not  sufficient.     {In  re  Western  S.  &  T.  Co.  13  Pac.  L.  R.  66.) 

The  allegation  must  show  that  the  creditor  was  still  a  creditor  at  the  time 
the  filing  of  the  petition.     {In  re  Western  S.  &  T.  Co.  13  Pac.  L.  R.  66.) 

The  petition  must  affirmatively  show  that  the  requisite  number  of  creditt 
in  number  and  amount  have  united  therein.  This  allegation  need  not  nee 
sarily  be  so  positive  that  the  party  can  be  prosecuted  for  perjury  on  it,  buf 
may  be  stated  on  information  and  belief.  (In  re  J.  Young  Scammon,  JOB. 
66 ;  s.  c.  6  Biss.  130;  in  re  Joliet  Iron  &  Steel  Co.  10  B.  R.  60;  s.  c.  1  A.  L. 
[N.  S.]  372;  s.  c.  10  A.  L.  J.  29;  s.  c.  6  C.  L.  N.  328;  s.  c.  21  Pitts.  L.J.  2C 
in  re  Isaac  Scull,  10  B.  R.  165;  s.  c  7  Ben.  371 ;  s.  c.  1  A.  L.  T.  [N.  S.]  41 
Warren  Savings  Banh  v.  Palmer,  10  B.  R.  239;  s.  c.  6  0.  L.  N,  366;  s.  c. 
Leg.  Int.  261;  s.  c.  8  Pac.  L.  R.  44;  21  Pitts.  L.  J.  193;  in  r«  James  R.  Keel 
10  B.  R.  419;  s.  c.  20  L  R.  R.  82;  s.  c.  1  A.  L.  T.  [N.  S.]  422 ) 

An  allegation  upon  belief  vrithout  charging  either  information  or  knowled 
that  the  petitioners  con.stitute  the  requisite  proportion  of  creditors  is  sufficiei 
{In  re  Henry  A.  Mann,  14  B.  R.  572;  s.  c.  13  Blatch.  401;  s.  c.  51  How.  F 
174.) 

The  requirement  of  the  statute  is  not  met  by  an  allegation  that  the  petitione 
constitute  the  requisite  proportion  of  the  creditors  when  two  of  them  ho 
claims  for  less  than  two  hundred  and  fifty  dollars.  {In  re  James  A.  McKibbe 
12  B.  R.  97.) 

An  allegation  that  the  petitioners  constitute  at  least  one-fourth  in  number 
the  creditors  ot  the  debtor,  and  that  the  aggregate  of  their  debts  provable  und 
the  act  amounts  to  at  least  one-third  of  the  debts  so  provable,  is  sufficient  i 
though  some  of  the  claims  are  under  two  hundred  and  fifty  dollars.  {In 
Robert  L.  Hall,  15  B.  R.  31.) 

It  is  not  necessary  to  amend  the  petition  when  there  has  been  an  adjudicatic 
before  the  amended  act  took  efiect.  The  judgment  of  adjudication  based  upc 
a  petition  conforming  to  the  provisions  of  the  law  in  force  when  made  is  vali 
and  as  binding  upon  the  debtor  as  if  the  amended  act  had  not  been  passei 
The  adjudication  removes  the  case  beyond  the  domain  of  legislative  contri 
{In  re  Jacob  Rafiauf,  10  B.  R.  69;  s.  c.  6  Biss.  150;  in  re  Frederick  E.  Ange 
10  B.  R.  73;  s.  c.  31  Leg.  Int.  254;  s.  c.  21  Pitts.  L.  J.  206;  6  0.  L.  N.  84: 
s.  c.  1  Cent.  L.  J.  363;  in  re  H.  &  M.  Rosenthal,  10  B.  R.  191;  s.  c.  31  Lei 
Int.  254;  6  C.  L.  N.  342;  in  re  Obear,  10  B.  R.  151 ;  s.  c.  3  Dillon,  37;  in 
C.  B.  Comstock  &  Co.  10  B.  R.  451 ;  s.  c.  3  Saw.  128;  Barnert  v.  EigMower,  1 
B.  R.  157;  in  re  Wm.  J.  Pickering,  10  B.  R.  208;  s.  c.  1  Cent.  L.  J.  371.) 

An  adjudication  made  on  the  22d  day  of  June,  1874,  may  be  set  aside  if  tl 
proper  proportion  of  creditors  did  not  join  in  the  petition.  {In  re  Carrier 
Baum,  13  B.  R.  208.) 

If  an  adjudication  has  been  made  upon  a  petition  not  signed  by  a  sufflcie; 
number  of  creditors,  the  court,  upon  the  filing  of  a  petition  signed  by  the  r 
quisite  proportion  of  creditors  praying  for  a  confirmation  of  the  proceeding 
may  make  a  new  adjudication.     {In  re  Wm.  N.  Taylor  &  Co.  1  W.  N.  16.) 

The  Terification. 

If  there  are  five  or  less  signers,  all  must  verify  the  petition  by  oath ;  but 
there  are  more  than  five  signers  it  is  sufficient  if  the  first  five  of  them  so  veiil 
it.  This  necessarily  implies  that  there  may  be  more  signers  than  those  wl 
verify  the  petition  by  oath,  and  also  that  those  who  are  petitioners  must  sign  tl 
petition.  {In  re  Isaac  Scull,  10  B.  R.  165;  s.  c.  7  Ben.  371;  s.  c.  1  A.  L.  ' 
[N.  S.]  416.) 

Where  several  petitioners  join  in  the  petition  in  the  same  right,  a  verificatit 
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:  is  sufficient.  But  the  case  of  petitioners  joining  in  separate  and  distinct 
is  different,  and  it  is  necessary  that  thtere  should  b^  a  verification  by  or 
lalfof  each  petitioner.  {In  re  Solomon  Simmons,  10  B.  R.  268;  s.  c.  1 
L.  J.  440.) 

e  petition  may  be  signed  in  the  name  of  the  firm  and  verified  by  a  member 
firm.     {In  re  Morris,  11  B.  R.  443.) 

lien  an  agent  is  clothed  with  full  authority,  and  is  able  to  present  the 
•  authentication  of  the  petition  required  by  the  forms,  the  petition  should 
ertained,  although  the  petitioning  creditor  does  not  in  person  sign  or  swear 
petition.  The  act  does  not  in  terms  say  that  the  petition  shall  be  signed 
ifled  at  all.  It  should  be  construed  as  similar  language  is  in  the  whole 
f  legislation,  and  in  the  terminology  of  courts;  and  there  the  maxim,"  qui 
ler  alium,facit  per  ae,"  is  of  almost  universil  application.  The  blanks  in 
•ms  may  be  filled  by  the  name  of  the  attorney  or  agent  of  the  petitioner, 
h  the  name  of  the  petitioner,  "  by  A.  B.,  his  attorney  and  agent."  {In  re 
Rayner,  T  B.  R.  527;  s.  c.  U  Blatch.  43;  contra,  Hunt  v.  Foohe,  5  B.  R. 
:»  re  D.  C.  Butterfleld,  6  B.  R.  257.) 

I  officer  of  a  corporation  has  authority,  by  virtue  of  his  office,  to  sign  and 
a  petition  for  adjudication  of  bankruptcy  against  a  debtor  of  the  corpora- 
inless  specially  authorized  by  some  statute,  by  law,  or  resolution  of  the 
of  directors.  Such  authority  being  special,  must  in  all  cases  be  made  to 
r  by  the  oath  of  the  person  signing  and  verifying  the  petition,  ©r  other 
itent  evidence.  {In  re  Moses  A.  McNaughton,  8  B.  R.  44 ;  in  re  Ralph 
on,  1  N.  Y.  Leg.  Obs.  166;  s.  c.  5  Law  Rep.  313.) 

hether  a  corporation  is  a  resident  of  the  district  or  not,  it  may  verify  the 
n  by  its  agent.     {In  re  John  R.  Hanibel,  15  B.  R.  233 ;  s.  c.  9  C.  L.  N. 

le  agent  to  verify  the  petition  need  not  be  an  officer  of  the  corporation. 
John  R.  Hanibel,  15  B.  R.  238;  s.  c.  9  0.  L.  N.  165.) 

hen  the  petition  is  signed  and  certified  by  an  agent  there  must  be  proof 
authority,  either  by  his  oath  or  otherwise,     (in  re  Rosentields,  11  B.  R. 

c.  1  Cent.  L.  J.  583;  in  re  Joseph  S.  Hadley,  12  B.  R.  366;  i%  re  Ed- 
Sargent,  13  B.  R.  144;  iv,re  John  R.  Hanibel,  15  B.  R.  233;  s.  c.  9  0. 
165.) 

the  petition  is  signed  by  an  agent  of  the  petitioning  creditor,  it  need  not 
"th  the  authority  under  which  the  agent  acts.     {In  re  California  Pacific  R. 

11  B.  R.  193;  s.  c.  3  Saw.  240.) 

;here  is  no  proof  of  the  authority  of  the  agent,  the  court  may  receive  sup- 
itary  affidavits  tending  to  prove  the  authority  of  the  agent  at  the  time 
he  signed  and  verified  the  petition.  {In  re  Rosenfields,  11  S.  R.  86;  s. 
ent.  L.  J.  583.) 

1  creditors  who  are  absent  from  the  district  may  sign  the  petition  by 
iy.     {In  re  California  Pacific  R.  R.  Co.  11  B.  R.  193;  s.  o.  3  Saw.   240.) 

ihe  petition  is  verified  by  an  agent,  where  there  are  more  than  five  peti- 
;  creditors,  the  fact  of  non-residence  should  be  stated  and  sworn  to  in  the 
it.  {In  re  Solomon  Simmons,  10  B.  R.  253;  s.  c.  1  Cent.  L.  J.  440;  in 
eph  S.  Hadley,  12  B.  R.  366.) 

iere  there  are  less  than  five  petitioning  creditors,  the  fact  of  non-residence 
ot  be  stated  in  the  affidavit  when  it  is  made  by  an  agent.  {In  re  Solo- 
immons,  10  B.  R.  253;  s.  c.  1  Cent.  L.  J.  440.) 

;he  name  of  the  agent  who  acts  for  one  of  the  first  five  signers  is  not  con- 
in  the  body  of  the  verification,  the  petition  is  not  sufficiently  verified,  al- 

i  the  name  is  appended  to  the  verification.  {In  re  Rosenfields,  11  B.  R.  86 ; 
Cent.  L.  J.  583.) 
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When  an  agent  verifies  the  petition,  he  should  do  so  on  behalf  of  his  princi- 
pals.    {In  re  Solomon  Simmons,  10  B.  R.  253 ;  s.  c.  1  Cent.  L.  J.  440.) 

If  the' petition  purports  to  be  signed  by  the  agent  of  a  creditor  who  never  in 
fact  consented  thereto,  it  must  be  dismissed,  where  it  merely  alleges  that  all 
the  petitioners  constitute  the  requisite  number,  for  no  amendment  in  such  case 
can  be  allowed.     {In  re  Rosenflelds,  11  B.  K.  86;  s.  c.  1  Cent.  L.  J.  583.) 

If  the  verification  is  made  by  an  agent,  it  should  state  that  the  allegations 
are  true  to  the  best  of  the  knowledge  and  belief  of  the  principal,  and  not  to  the 
best  of  his  own  knowledge  and  belief.     {In  re  John  Brown,  15  B.  R.  416;  s.  c 

9  C.  L.  N.  191 ;  s.  c.  13  Pac.  L.  R.  205.) 

The  jurat  subscribed  by  the  register  need  not  contain  a  venue  when  it  can 
be  sufficiently  collected  from  the  deposition  itself  that  the  oath  was  administered 
where  the  officer  resides.      {In  re  Hill  &  Van  Valkenburgh,  5  Law  Rep.  326.) 

The  affidavit  as  well  as  the  petition  should  be  subscribed  by  the  petitioner.. 
The  omission  to  subscribe  the  affidavit  is  an  incurable  defect.  The  petition  ia 
not  a  petition  in  propria  forma,  such  as  can  be  amended.  {Moore  &  Bro.  v. 
Barley,  4  B.  R.  242 ;  s.  c.  2  L.  T.  B.  666.) 

The  verification  is  no  part  of  the  petition.  It  is  necessary  that  it  should 
accompany  the  petition  only  in  order  to  predicate  upon  it  certain  prescribed 
action  in  furtherance  of  the  jurisdiction  acquired  by  the  filing  of  the  petition. 
A  defective  verification  may,  therefore,  be  amended.     {In  re  Solomon  Simmonii, 

10  B.  R.  253;  s.  c.  1  Cent.  L.  J.  440;  in  re  California  Pacific  R.  R.  Co.  11  B. 
R.  193;  s.  c.  3  Saw.  240;  in  re  Edward  Sargent,  13  B.  R.  144.) 

An  objection  to  a  defective  verification  may  be  waived  by  the  debtor.  {In 
re  Morris,  11  B.  R.  443.) 

The  Depositions. 

It  is  not  necessary  for'  each  creditor  joining  in  the  petition  to  file  a  proof  of 
his  claim.  That  is  required  only  of  the  first  five  signers.  {In  re  Philadelphia 
Axle  Works,  1  W.  N.  126.) 

The  proof  of  debt  should  be  according  to  Form  55,  and  not  Form  22.  {In 
re  John  Brown,  15  B.  R.  416;  s.  c.  9  C.  L.  N.  191 ;  s.  c.  13  Pac.  L.  R.  205.) 

The  proof  of  debt  must  show  that  the  creditor  is  still  a  creditor.  {In  re 
Western  S.  &  T.  Co.  18  Pac.  L.  R.  6S.) 

A  deposition  in  proof  of  the  debt,  should  state  whether  the  claim  is  se- 
cured or  not.     {Cunningham  v.  Gady,  13  B.  R.  525;  s.  c.  8  C.  L.  N.  165.) 

The  deposition  of  acts  of  bankruptcy  must  be  such  as  constitutes  legal  testi- 
mony. Its  statements  must  be  of  facts,  and  not  the  mere  conclusions  of  the 
witness,  and  as  a  general  rule  they  must  be  of  the  witness'  own  knowledge  and 
not  mere  hearsay.  They  must  be  stated  with  such  clearness  as  to  leave  no 
doubt  as  to  their  meaning.  {In  re  Rosenflelds,  11  B.  R.  86;  s.  c.  1  Cent.  L. 
J.  583.) 

A  deposition  setting  forth  a  transfer  of  property  should  give  the  time  when 
it  was  made.     {In  re  John  R.  Hanibel,  15  B.  R.  233 ;  s.  c.  9  C.  L.  N.  165.) 

A  single  member  of  a  firm  who  are  the  petitioning  creditors,  is  competent 
to  depose  to  the  act  of  bankruptcy.     (Anon.  1  Cent.  L.  J.  182.) 

A  deposition  to  an  act  of  bankruptcy  should  be  made  upon  the  personal 
knowledge  of  the  deponent.     {In  re  Joseph  S.  Hadley,  12  B.  R.  366.) 

If  any  fact  in  a  deposition  to  an  act  of  bankruptcy  is  stated  on  information 
and  belief,  it  should  be  stated  with  such  particularity  and  details  that  the  court 
may  see  from  whom  the  information  was  derived,   the   circumstances  under 
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it  was  acquired,  and  the  weight  that  should  be  attached  to  it.     {In  re 
S.  Hadley,  12  B.  R.  366.) 

leposition  to  an  act  of  bankruptcy,  consisting  of  fraudulent  conveyance, 
liege  or  show  the  fraudulent  intent  of  the  debtor  in  making  the  convey- 
{Cunningham  v.  Cody,  13  B.  R.  525;  s.  c.  8  C.  L.  N.  165.) 

len  a  petition  is  amended  by  charging  a  new  act  of  bankruptcy,  a  new 
[ion  should  be  filed.  {In  re  John  R.  Hanibel,  15  B.  R.  233;  s.  c.  9  0. 
165.) 

1  deposition  to  an  act  of  bankruptcy  is  defective  through  mistake  or  in- 
jnce,  it  may  be  amended.  {In  re  John  R.  Hanibel,  15  B.  R.  233 ;  s.  c. 
.  N.  165.) 

len  the  depositions  are  defective,  the  order  to  show  cause  may  be  stricken 
[In  re  John  R.  Hanibel,  15  B.  R.  233 ;  s.  c.  9  0.  L.  N.  165.) 

no  deposition  to  the  act  of  bankruptcy  is  filed,  the  petition  will  be  dis- 
.  {In  re  John  Brown,  15  B.  R.  416;  s.  c.  9  0.  L.  N.  191;  s.  c.  18 
I.  R.  205.) 

petition  will  not  be  dismissed  because  the  depositions  in  support  thereof 
'ective,  but  the  petitioning  creditor  on  motion  will  be  allowed  to  file  sup- 
ital  depositions.  {Cunningham  v.  Cody,  13  B.  R.  525;  s.  c.  8  0.  L.  N. 
R  re  Joseph  S.  Hadley,  12  B.  R.  366;  eontr%,  May  v.  Harper  et  al.  4  B. 
;  s.  0.  4  Brews.  253;  s.  c.  2  L.  T.  B.  181.) 

len  depositions  are  defective,  the  order  to  show  cause  will  be  set  aside, 
new  order  will  be  issued  on  supplemental  depositions.  {Ounningham'y. 
13  B.  R.  525;  s.  c.  8  C.  L.  N.  165.) 

the  officer  who  took  the  deposition  omits  to  sign  the  jurat,  he  may  be 

d  to  sign  it  after  the  deposition  is  filed.     {In  re  James  A.  McKibben,  12 

97.) 

Seposition  to  an  act  of  bankruptcy  can  not  be  taken  before  a  notary  pub- 

In  re  James  A.  McKibben,  12  B.  R.  97.) 

The  Amount. 

e  object  of  notice  to  the  creditors  named  in  the  list  is  to  enable  the  pe- 
ig  creditors  and  others  of  the  named  creditors  to  show  that  the  list  is  in- 
t.  The  proper  course  to  be  pursued  is  to  enter  an  order  referring  the 
)  the  clerk  or  register  to  ascertain  and  report  whether  the  requisite  num- 

creditors  have  joined  in  the  petition.     {In  re  Hymes,  10  B.  R.  433 ;  s.  c. 

427;  in  re  Edward  Sargent,  13  B.  R.  144.) 

e  affirmative  of  the  allegation  and  denial  on  the  reference  is  with  the  pe- 
]g  creditors.     {In,  re  Hymes,  10  B.  R.  433 ;  s.  c.  7  Ben.  427.) 

ritten  or  printed  notice  should  be  given  by  the  clerk  by  mail,  postage  pre- 
0  all  of  the  creditors  named  in  the  list,  at  the  addresses  named  in  the  list, 
time  and  place  of  reference  and  its  object.  Such  notice  should  contain  a 
if  the  list  with  its  names,  places  of  residence  and  amounts.  {In  re  Hymes, 
R.  433;  s.  c.  7  Ben.  427.) 

e  debtor  should  attend  on  the  reference  and  submit  to  an  examination,  if 
i  by  the  petitioning  creditors,  as  to  the  matters  embraced  in  the  list  or 
d  by  the  issue.     {In  re  Hymes,  10  B.  R.  433 ;  s.  c.  7  Ben.  427.) 

e  petitioning  creditors  are  to  be  "one  or  more"  in  number;  but  whether 
ill  suffice,  or  if  more  are  necessary  how  many  there  must  be,  is  to  be  deter- 
by  certain  tests  prescribed  by  the  section.  {In  re  Hymes,  10  B.  R.  433 ; 
Ben.  427.) 

e  creditors  may  elect  to  obtain  one-fourth  in  number  of  the  chief  creditors, 
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or  one-fourth  of  all  the  creditors,  proyided  that  one-third  in  amount  of  all  the 
debts  are  represented  in  the  petition.  {In  re  J.  R.  Currier,  13  B.  R.  68;  in  re 
Robert  L.  Hall,  15  B.  R.  31 ;  in  re  Wm.  M.  Lloyd,  15  B.  R.  257;  s.  c.  24  Pitts. 
L.  J.  113.) 

It  is  not  necessary  that  the  chief  creditors  shall  have  been  asked  to  sign  and 
have  refused.     {In  re  J.  R.  Currier,  13  B.  R.  68.) 

Creditors  whose  claims  are  under  $250  are  not  to  be  counted  in  estimating 
the  numbers,  if  one-fourth  of  the  creditors  above  that  sum  join  in  the  petition. 
If  such  number  do  not  join,  then  creditors  below  $350  may  be  counted  to  obtain 
the  necessary  number.  {In  re  Woodford  &  Chamberlain,  13  B.  R.  575;  s.  c.  1 
Cent.  L.  J.  37 ;  in  re  Reiman  &  Friedlander,  11  B.  R.  21 ;  s.  c.  7  Ben.  455 ;  s.  c. 
13  B.  R.  128;  s.  c.  12  Blatch.  562;  inre  John  B.  Bergeron,  12  B.  R.  385;  s.  c. 
10  Pac.  L.  B.  259 ;  s.  c.  Cent.  L.  J.  507;  in  re  Philadelphia  Axle  Works,  1  W. 
N.  126.) 

In  computing  the  amount,  the  aggregate  of  the  petitioning  creditor's  debts- 
must  be  equal  to  one-third  of  all  the  debts,  irrespective  of  amount,  provable 
against  the  estate.  {In  re  Joseph  S.  Hadley.  12  B.  B.  366 ;  in  re  John  B.  Ber- 
geron, 12  B.  R.  385;  s.  c.  10  Pac.  L.  R.  259;  s.  c.  2  Cent.  L.  J.  507;  in  re  J. 
R.  Currier,  13  B.  R.  68;  in  re  Woodford  &  Chamberlain,  13  B.  R.  575;  s.  c.  1 
Cent.  L.  J.  37;  in  re  Hugo  Broicb,  15  B.  B.  11 ;  inreWm.  M.  Lloyd,  15  B.R. 
257;  s.  c.  24  Pitts.  L.  J.  113  ^comira,  inre Hyroes,10B.  R.  438;  s.  c.  7  Ben.  427.) 

A  party  has  the  right  to  purchase  a  claim  in  good  faith,  with  a  view  t» 
enable  himself  to  join  in  a  petition  in  order  to  make  up  the  necessary  number. 
{In  r«  Woodford  &  Chamberlain,  18  B.  R.  575;  s.  c.  1  Cent.  L.  J.  37;  in  re  J. 
A.  &  H.  W.  Shouse,  Crabbe,  482.) 

Where  a  sale  of  a  claim  is  void  for  fraud  or  want  of  consideration,  and  i& 
set  aside  for  that  reason,  the  claim  in  the  court  is  to  be  deemed  to  belong  to  the 
assignor,  (in  re  Woodford  &  Chamberlain,  13  B.  R.  575;  s.  c.  1  Cent.  L. 
J.  37.) 

An  indorsee  whp  accepts  payment  from  theindorser  while  the  proceedings 
are  pending,  can  not  join  in  the  petition,  although  the  claim  was  proved  but  not 
filed  before  the  payment.     {In  re  Hugo  Broich,  15  B.  R.  11.) 

The  claim  of  a  firm  of  which  the  debtor  is  a  partner  can  not  be  counted.  {In- 
re William  M.  Lloyd,  15  B.  R.  257;  s.  c.  24 Pitts.  L.  J.  113.) 

If  the  debtor  is  a  member  of  two  diiferent  firms,  the  claim  of  one  firm  against 
the  other  can  not  be  counted.  {In  re  William  M.  Lloyd,  15  B.  R.  257;  s.  c.  24 
Pitts.  L.  J.  113.) 

In  order  to  put  a  person  into  bankruptcy  individually  who  is  a  member  of  a 
firm,  one-fourth  in  number  of  all  his  creditors,  both  individual  and  partnership, 
must  unite  in  the  petition,  and  the  aggregate  of  the  debts  of  the  petitioning 
creditors  must  amount  to  one-third  of  all  the  debts  both  individual  and  partner- 
ship.    {In  re  William  M.  Lloyd,  15  B.  R.  257;  s.  c.  24  Pitts.  L.  J.  113 ) 

A  creditor  who  has  issued  an  attachment  within  four  months  before  the 
coinmencement  of  the  proceedings  in  bankruptcy  can  not  be  reckoned  in  com- 
puting the  proportion  of  creditors  who  must  unite  in  the  petition.  {In  re  0.  G. 
Scrafibrd,  14  B.  R.  184;  s.  c.  15  B.  R.  104;  s.  c.  4  Cent.  L.  J.  19;  contra,  in  re 
Hugo  Broick,  15  B.  R.  11.) 

A  debt  barred  by  the  statute  of  limitations  in  Wisconsin  is  not  provable,  and 
can  not  be  reckoned  in  computing  the  number  who  must  join  in  an  involuntary 
petition  filed  in  that  State.  {In  re  Theodore  Noesen.  1-2  B.  B.  422 ;  s.  c.  6  Biss. 
443.) 

A  petition  by  creditors  who  are  entitled  to  petition  alone  is  not  affected  by 
the  joining  of  another  creditor  whose  debt  is  insuflBcient.  {In  re  Tower,  1  N.  Y. 
Leg.  Obs.  8;  s.  c.  5  Law  Rep.  214;  s.  c.  1  Penn.  L.  J.  209.) 
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Creditors  who  have  received  and  still  hold  fraudulent  preferences  are  not 
counted  in  determining;  whether  the  requisite  number  of  creditors,  as  to  value, 
have  joined  in  the  petition.  {Inre  M.  C.  Israel,  12  B.  R.  204;  s.  c.  3  Dillon,  511 ; 
Clinton  v.  Mayo,  12  B.  R.  39;  inre  J.  R.  Currier,  13  B.  R.  68.) 

A  secured  creditor  may  be  a  petitioning  creditor,  but  the  amount  at  which 
his  debt  is  to  be  reckoned  is  to  be  ascertained  by  deducting  the  value  of  the  se- 
curity. {In  re  Cahfornia  Pacific  R.  R.  Co.  11  B.  R.  193;  s.  c.  8  Saw.  240;  in 
re  Stansell,  6  B.  R.  188 ;  in  re  Daniel  Sheehan,  8  B.  R.  345 ;  in  re  W.  B.  Alex- 
ander, 4  B.  R.  178;  s.  c.  Lowell,  470;  s.  c.  2  L.  T.  B.  238;  Ecfort  v.  Qreely,  6 
B.  R.  433 ;  s.  c.  4  C.  L.  N.  209 ;  in  re  Hugo  Broioh,  15  B.  R.  11 ;  contra,  in  re 
Joharin,  3  B.  R.  144;  s.  c.  4  B.  R.  434;  s.  o.  2  Biss.  139;  s.  c.  2  L.  T.  B.  92; 
TO  r«  Jacob  Frost,  11  B.  R.  69;  s.  c.  6  Biss.  213;  in  re  Green  Pond  R.  R.  Co. 
13  B.  R.  118.) 

If  a  secured  creditor  joins  in  an  involuntary  petition  without  referring  to  his 
security,  he  thereby  waives  it,  and  his  claim  should  be  counted.  (In  re  Hugo 
Broich,  15  B.  R.  11.) 

If  the  petitioning  creditors  do  not  constitute  one-fourth  in  number,  and 
there  is  no  allegation  to  that  effect,  the  petition  will  be  dismissed  without  allow- 
ing any  time  for  other  creditors  to  unite  therein.  {In  re  Thomas  F.  Burch,  10 
B.  R.  150.) 

The  petitioning  creditors  must  be  held  to  good  faith,  and  can  not  recklessly 
file  a  petition  for  the  purpose  of  making  the  respondent  file  a  statement  of  his 
creditors.  Such  a  fishing  petition  can  not  be  entertained.  If  it  appears  to  the 
court  by  affidavit  or  otherwise,  that  at  the  time  of  filing  the  petition  the  credit- 
ors joining  m  it  knew  that  they  did  not  constitute  the  requisite  number,  the 
petition  should  be  dismissed.  The  matter  may  be  brought  before  the  court  by 
a  motion.     {In  re  J.  Young  Scammon,  11  B.  R.  280;  s.  c.  6  Biss.  145,  195.) 

If  the  petitioning  creditors  deny  that  the  list  of  creditors  filed  by  the  debtor 
is  true,  either  as  to  the  nature  or  amount  of  the  debts,  the  case  may  be  referred 
to  a  register  to  take  proof  and  report  as  to  the  correctness  of  the  list.  {In  re 
Jacob  Frost,  11  B.  R.  69;  s.  c.  6  Biss.  213.) 

The  same  number  and  amount  of  creditors  must  join  in  a  proceeding  to  force 
a  corporation  into  bankruptcy  as  is  required  in  the  case  of  an  individual.  {In 
re  Leavenworth  Savings  Bank,  14  B.  R.  82,  93;  in  re  Detroit  Car  Works,  14  B. 
R.  243;  in  re  Oregon  B.  Printing  &  P.  Co.  14  B.  R.  394;  s.  c.  13  B.  R.  199 ;  s. 
c.  14 B.  R.  405;  s.  c.  3  Saw.  529,  614.) 

If  there  is  no  reference  for  the  purpose  of  ascertaining  whether  sufficient 
creditors  have  joined  in  the  petition,  other  creditors  may  unite  in  the  proceed- 
ings.   {In  re  Frank  Frisbie,  15  B.  R.  522.) 

While  the  investigation  of  the  list  of  creditors  is  pending,  the  court  may  pro- 
visionally limit  the  period  within  which  other  creditors  may  join  in  the  petition, 
and  such  time  will  not  be  enlarged,  except  for  sufficient  cause,  {hire  Benjamin 
Bullock,  1  W.  N.  22.) 

The  register's  report  should  contain  a  list  of  the  claims  counted  and  of  those 
rejected.     {In  re  William  M.  Lloyd,  15  B.  R.  257;  s.  c.  24  Pitts.  L.  J.  113.) 

If  an  order  is  entered  dismissing  a  case — unless  an  amended  petition  is  filed, 
a  creditor  who  transferred  his  debt  after  the  filing  of  the  original  petition  can 
not  unite  in  the  amended  petition.  {In  re  Western  S.  &  T.  Co.  13  Pac.  L. 
R.  66.) 

Tlie   Petitioner's   Debt. 

(Q  It  is  not  necessary  that  the  debt  should  have  existed  at  the  time  the  act 
of  bankruptcy  was  committed.  The  creditor  who  can  file  a  petition  for  involun- 
tary bankruptcy  is  one  whose  debt  is  provable  under  the  act.     Section  5067 


440  THE   BAJNTKEUPT   LAW.  [§  5021." 

declares  that  all  debts  due  and  payable  at  the  time  of  the  adjudication  of  bank- 
ruptcy, and  all  debts  then  existing  but  not  payable  until  a  future  day,  may  be 
proved  against  the  estate  of  a  bankrupt.  A  debt  existing  at  the  time  the  petition 
is  filed,  if  a  valid  one,  is  sufficient  to  support  the  proceedings.  (Phelps  v.  Clatm, 
S  B.  R.  87;  s.  c.  1  Wool.  204;  contra,  in  re  MuUer  &  Bretano,  3  B.  R.  329;  s.  c. 
1  Deady,  513 ;  s.  c.  2  L.  T.  B.  33.) 

A  debt  contracted  prior  to  the  passage  of  the  act  is  sufficient.  {In  re  John  W. 
Hull,  1  N.  Y.  Leg.  Obs.  1.) 

The  provisions  of  the  bankrupt  act,  literally  construed,  are  wholly  unam- 
biguous, and  authorize  a  creditor  vrhose  debt  is  not  due  to  become  a  petitioner. 
His  debt  exists  at  and  before  the  adjudication  of  bankruptcy,  and  is,  therefore,  a 
provable  debt.  Being  a  provable  dijbt,  it  is  sufficient  to  maintain  the  petition. 
{Linn  v.  Smith,  4  B.  R.  46;  s.  c.  1  L.  T.  B.  229;  s.  c.  3  L.  T.  B.  218;  in  re 
Ouimette,  3  B.  R.  566;  s.  c.  1  Saw.  47;  in  re  W.  B.  Alexander,  4  B.  R.  178; 
s.  c.  Lowell,  470 ;  s.  c.  2  L.  T.  B.  238 ;  in  re  Samuel  King,  1  N.  Y.  Leg.  Obs. 
276;  in  re  Tower,  1  N.  Y.  Leg.  Obs.  8;  s.  c.  5  Law  Rep.  214;  s.  c.  1  Penn.  L. 
J.  209.) 

When  the  petition  alleges  the  debt  to  be  due  and  payable,. and  the  proof  shows 
that  the  debt  was  not  due  at  the  time  of  the  filing  of  the  petition,  the  variance 
will  not  be  fatal,  because  the  averment  that  the  debt  was  due  was  not  necessary. 
{Linn  v.  SmUh,  4  B.  R.  46 ;  s.  c.  1  L.  T.  B.  229 ;  s.  c.  3  L.  T.  B.  218.) 

When  the  petitioning  creditor  has  received  the  notes  of  third  parties,  to  be 
applied  to  the  payment  of  his  debt,  if  they  shou'd  on  inquiry  be  found  collect- 
ible, the  delivery  of  the  notes  amounts  to  a  conditional  payment.  3f  the  notes 
are  paid  or  collected  according  to  their  tenor,  the  debt  of  the  petitioner  would  be 
paid  and  extinguished.  If  they  are  not  so  paid  or  collected,  and  the  petitioner 
has  not  been  guilty  of  negligence  in  the  premises,  the  delivery  would  amount  to 
nothing.  The  petitioner  having  agreed  to  take  the  notes  as  pay  ment  if  they  were 
collectible,  thereby  bound  himself  to  sue  upon  them  if  suit  should  be  necessary 
for  their  collection.  An  agreement  to  take  notes  as  payment  if  tfeey  are  proved 
collectible,  implies  something  more  than  to  take  them  if  they  are  paid.  It  is 
equivalent  to  an  agreement  to  collect  them  so  far  as  the  same  can  be  done  by  the 
use  of  ordinary  diligence.  It  is  not  the  proper  construction  of  the  agreement, 
that  the  petitioner  agreed  to  take  the  notes,  if,  on  inquiry,  he  should  find  them 
collectible,  and  it  ought  not  to  be  so  interpreted.  If  the  notes  were  in  fact  col- 
lectible, they  were,  from  the  date  of  their  delivery,  so  far  payment  of  the  debt. 
If  this  conditional  payment  has  in  fact  turned  out  to  be  no  payment,  by  reason 
of  the  notes  proving  worthless  or  uncollectible,  notvrithstanding  the  due  diligence 
of  the  petitioner,  he  should  produce  them  at  the  trial,  and  surrender  them  to  the 
debtor.  If  the  balance  that  remains,  after  deducting  the  amount  of  the  collect- 
ible notes,  is  less  than  $250,  it  will  not  be  sufficient  in  amount  to  enable  the  pe- 
titioner to  maintain  his  petition.     {In  re  Ouimette,  3  B.  R.  566;  s.  c.  1  Saw.  47.) 

When  the  nature  of  the  petitioner's  demand  is  fully  set  forth  in  the  petition, 
the  question,  whether  the  debt  is  provable  or  not,  is  one  of  law  and  not  of  fact 
merely,  and  the  court  must  decide  it.  {Sigsby  v.  Willis,  3  B.  R.  207 ;  s.  c.  3 
Ben.  371;  s.  c.  1  L.  T.  B.  71.) 

A  joint  liability  upon  a  bond  given  by  the  petitioner  and  the  debtor,  and 
fiecured  by  a  mortgage,  is  not  sufficient  to  support  a  petition.  The  joint  obligor 
can  not  prove  his  claim  in  a  case  where  the  principal  creditor  could  prove,  and 
the  creditor  could  not  prove,  because  he  has  security  upon  the  property  of  his 
debtor.  Nor  can  the  petitioner  sustain  his  petition  upon  the  ground  that  he 
has  a  contingent  debt  or  a  contingent  liability.  It  can  hardly  be  supposed  that 
it  was  intended  that  a  petition  against  a  debtor  should  be  maintained  upon  the 
allegation  that  upon  a  certain  c(mtingency,  which  might  never  happen,  the  party 
proceeded  against  would  become  a  debtor.  The  provision  that  authorizes  an 
application   to  the  court  to  have  the  present  value  of  the  debt  or  liability  ascer- 
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tained,  only  authorizes  proof  of  the  amount  so  ascertained,  and  it  is,  to  say  tho 
least,  very  doubtful  whether,  in  case  of  such  a  joint  bond,  there  is  any  provable 
debt  within  the  meaning  of  the  statute  until  the  amount  is  so  ascertained. 
(^Sigsby  v.  Willis,  3  B.  E.  207;  s.  c.  8  Ben.  371 ;  s.  c.  1  L.  T.  B.  71.) 

If  two  firms  share  in  a  certain  venture,  and  deposit  the  proceeds  in  bank 
under  the  name  of  one  of  them,  with  the  word  "Co."  added,  the  agreement 
will  not  constitute  a  partnership  between  the  members  of  the  two  firms,  nor 
will  a  check  drawn  upon  the  bank  establish  that  there  is  such  a  copartnership. 
(In  re  J.  H.  Warner  et  al.  7  B.  R.  47 ;  s.  c.  4  Pac.  L.  R.  123.) 

A  participation  in  the  profits  is  presumptive  proof  that  the  participant  is  a 
partner,  and  sufficient  proof  in  tho  absence  of  all  other  opposing  circumstances. 
If  the  alleged  dormant  partner  receives  interest  on  the  money  placed  at  the  dis- 
posal of  the  firm,  and  a  compensation  beyond  the  usual  rate  as  book-keeper,  the 
circumstance  indicates  that  the  arrangement  is  either  a  device  to  cover  up  a 
partnership  in  the  profits  or  a  usurious  loan.  As  it  is  not  unlawful  to  be  a 
dormant  or  secret  partner,  and  it  is  to  loan  money  at  usurious  interest,  the  law 
will  presume  that  the  contingent  and.  extra  compensation  for  keeping  the  books 
is  a  device  to  enable  the  party  to  share  in  the  profits  as  partner.  {In  re  Francis 
&  Buchanan,  7  B.  R.  359;  s.  c.  2  Saw.  286.) 

The  petitioner  may  proceed  against  one  partner,  even  though  the  debt  proved 
is  a  partnership  debt.  Upon  principle  as  well  as  authority,  a  partnership 
creditor  has  such  an  interest  in  the  property  of  any  one  of  the  partners  that  he 
may  proceed  again.st  one  alone  upon  proof  of  his  debt  {In  re  Melick,  4  B.  R. 
97.) 

A  creditor  who  has  taken  the  property  of  a  debtor  upon  legal  process  can 
tjirow  him  into  bankruptcy  for  that;  act.  {In  re  C.  A.  Davidson,  8  B.  R.  418; 
s.  c.  4  Ben.  10;  Coxe  v.  Hale,  8  B.  R.  562;  s.  c.  10  Blatch.  56.) 

The  institution  of  proceedings  at  law  or  in  equity  does  not  conclude  the 
creditor  from  afterwards  abandoning  such  proceedings  and  coming  into  the 
bankruptcy  court  at  any  time  before  such  proceedings  have  resulted  in  a  satis- 
faction of  the  debt.  The  issue  and  levy  of  an  execution  does  not  take  away  the 
right  of  the  creditor  to  institute  proceedings  in  bankruptcy.  {In  re  Daniel 
Sheehan,  8  B.  R.  345.) 

A  judgment  will  sustain  a  petition  for  an  adjudication  of  bankruptcy,  al- 
though a  writ  of  error  is  pending,  and  a  bond  has  been  filed  to  stay  execution. 
{In  re  Daniel  Sheehan,  8  B.  R.  345.) 

If  the  petitioning  creditor  has  received  the  debtor's  note  well  endorsed  in 
part  payment  of  his  account,  and  has  passed  it  to  another,  the  amount  due  is 
the  balance  that  remiins  after  the  credit  for  the  note  is  given.  {Gulver  v.  Cal- 
ender, 5  Law  Rep.  125 ) 

Involuntary  proceedings  in  bankruptcy  are  not  in  any  sense  proceedings 
merely  for  the  collection  or  security  of  the  particular  debt  of  the  petitioning 
creditor.  They  are  for  the  benefit  of  all  the  creditors.  The  fact  that  the  peti- 
tioning creditor  has  a  provable  debt  to  the  requisite  amount  is  necessary  to  be 
shown  for  two  purposiis  only :  1st.  To  show  that  the  alleged  debtor  occupies 
that  relation;  2d.  To  show  that  the  petitioner  has  the  requisite  qualifications  to 
commence  the  proceedings.  Its  office  is  then  exhausted,  and  it  has  not,  and  is 
never  given,  any  other  or  further  force  or  effect.  The  petitioning  creditor 
stands  in  no  better  or  more  favorable  position  after  adjudication  than  any  other 
creditor.  He  must  prove  his  debt  in  the  course  of  the  bankruptcy  proceedings 
the  same  as  any  other  creditor.  His  debt  may  be  opposed,  adjudicated  upon, 
and  allowed,  abated  or  expunged  the  same  as  any  other  debt.  {In,  re  Daniel 
Sheehan,  8  B.  R.  345.) 

A  tender  in  court  of  the  amount  due  to  the  petitioner  can  not  defeat  the 
petition.  If  the  debtor  is  in.solvent,  it  would  not  be  proper  for  the  petitioner  to 
accept  payment  in  full  at  the  expense  of  the  other  creditors.      But  the  fact  that 
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there  are  no  other  creditors  to  be  prejudiced  by,  and  complain  of,  the  paymen 
can  not  be  presumed  to  be  within  the  knowledge  of  the  petitioner.  Before  1 
accepts  the  tender,  he  must  inquire  concerning  it,  and  he  may  be  mistake) 
Besides,  no  understanding  of  the  petitioner,  or  proceedings  between  him  and  ti 
debtor  upon  such  question,  could  prevent  third  persons,  who  might  be  creditoi 
from  asserting  their  rights  as  such'.  {In  re  Williams  &  Co.  3  B.  R.  286 ;  s. 
Lowell,  406;  s.  c.  2  L.  T.  B.  100;  in  re  Ouimette,  3  B.  E.  566;  s.  c.  1  Sa\ 
47.) 

A  debtor  who  is  solvent  may  pay  any  or  all  of  his  debts  although  proceec 
ings  in  bankruptcy  are  pending  against  him.     {In  re  Oregon  B.  Printing 
Publishing  Co.  13  B.  R.  503;  s.  c.  11  Pao.  L.  R.  233;  s.  c.  3  Cent.  L.  J.  515 

Where  a  trust  in  the  strict  and  technical  sense  exists,  cognizable  only  in 
court  of  equity,  it  will  not  be  affected  by  the  statute  of  limitations.  But  a 
agent  who  receives  money  to  deposit  in  a  savings  bank,  but  converts  it  to  h 
own  use,  and  immediately  notifies  his  principal  of  the  conversion,  is  not  a  truste 
in  that  sense  of  the  term.  From  the  day  the  principal  was  advised  of  the  coi 
version  the  claim  became  a  legal  debt,  enforceable  at  law  and  not  in  equitj 
From  that  date  it  was  a  simple  legal  demand  upon  which  the  statute  of  limit; 
tions  ran.  {In  re  Cornwall,  4  B.  R.  400 ;  s.  c.  6  B.  R.  805 ;  s.  c.  9  Blatch^  114 
s.  c.  2  L.  T.  B.  220.) 

A  creditor  who  has  received  an  unlawful  preference  in  respect  to  the  del 
set  forth  in  the  petition,  can  not  maintain  the  petition  without  a  surrender  of  th 
preference.     {In  re  Peter  Rado,  6  Ben.  230.) 

If  the  petitioning  creditor  has  received  a  preference  upon  his  debt,  he  ca 
maintain  his  petition  by  making  a  voluntary  surrender  of  such  preference  fo 
the  benefit  of  the  creditors  of  the  estate.  {Yn  re  Hunt  &  Hornell,  5  B.  R.  433 
in  re  Marcer,  6  B.  R.  351 ;  s.  c.  29  Leg.  Int.  76.) 

A  petition  in  involuntary  bankruptcy  can  not  be  sustained  by  one  wlios 
claim  is  barred  by  the  statute  of  limitations  of  the  State  in  which  the  petition  i 
brought.     {Cornwall  v.  Cornwall,  6  B.  R.  305 ;  s.  c.  6  A.  L.  Rev.  365.) 

If  it  appears  at  any  stage  of  the  trial  that  the  case  is  not  within  the  bank 
rupt  law,  the  proceedings  must  be  dismissed.  If  the  petitioning  creditor,  afte 
the  filing  of  the  petition,  receives  payment  sufficient  to  reduce  the  amount  of  hii 
debt  below  $250,  he  can  not  prosecute  the  case  any  further.  The  cost  incurrei 
by  him  in  the  proceedings  can  not  be  added  to  his  debt  to  make  up  the  requisiti 
amount.  The  debtor  must  owe  his  creditor  $250,  and  be  guilty  of  an  act  .o 
bankruptcy,  before  the  creditor  has  any  right  to  make  costs  for  the  purposi 
of  having  him  adjudicated  a  bankrupt.  {In  re  Skellev,  5  B.  R.  214:  B.  c.  I 
Biss.  260.)  ■" 

If  the  principal  of  the  petitioning  creditor's  debt  is  less  than  $250,  but  ex 
ceeds  that  sum  if  the  interest  up  to  the  date  of  the  petition  is  added,  the  adjudi 
cation  will  be  deemed  valid  when  assailed  in  a  collateral  proceeding.  {Sloan  v. 
Lewis,  12  B.  R.  173;  s.  c.  68  N.  C.  557;  s.  c.  22  Wall.  150) 

If  a  creditor  was  induced  to  release  his  claim  through  the  misrepresentntioi 
of  another  creditor,  the  release  is  void,  and  the  debt  is  sufficient.  {Michaels  v 
Post,  12  B.  R.  152;  s  c.  21  Wall.  398.) 

It  is  no  defense  in  bankruptcy  that  the  petitioner  is  the  only  creditor,  or  tha 
he  has  an  adequate  remedy  at  law  or  in  equity  in  the  State  or  Federal  courts 
The  bankrupt  act  protects  all  creditors,  and  is  additional  to  other  reme'diei 
where  it  applies.  It  is  immaterial  that  the  expenses  in  bankruptcy  bear  a  verj 
large  proportion  to  that  part  of  the  petitioner's  debt  which  remains  unsecured 
It  is  not  a  matter  of  discretion,  but  of  strict  right,  that  he  shall  be  permitte( 
to  proceed  in  bankruptcy  if  he  chooses  to  do  so.  {In,  re  W.  B.  Alexander  et  al 
4  B.  R.  178;  s.  c.  Lowell  470;  s.  c.  2  L.  T.  B.  238;  JEcfortv.  Greek/,  6  B.  E 
483;  s.  C.4C.  L.  N.  209.) 
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A  creditor  who  holds  security  upon  the  property  of  a  third  person  has  a 
provable  debt  for  the  full  amount  against  the  estate  of  his  debtor.  If  the 
debtor  is  a  surety  ftnd  pays  the  debt,  he  may  be  entitled  to  the  benefit  of  the 
collateral  security.  'But  in  bankruptcy  it  seems  more  just  and  equitable  that 
the  creditor  should  have  the  benefit  of  all  his  remedies,  so  that  he  may  obtain 
his  whole  debt  if  possible.  If  he  is  obliged  to  realize  his  security  and  prov& 
only  for  the  balance,  he  will  be  losing  the  advantage  for  which  he  has  stipulated 
of  the  full  credit  of  the  promise  of  the  surety.     {In  re  W.  B.  Alexander  et  al. 

4  B.  R.  178;   s.  c.  Lowell,  470;    s.  c.  2  L.  T.  B.  238;   Fox  v.  EcUtein,  4  B.  R. 
373.) 

Although  the  law  does  not  expressly  require  that  the  list  of  creditors  pre- 
sented by  the  debtor  in  denial  that  the  requisite  number  and  amount  of  creditors 
have  joined  in  the  petition,  should  be  sworn  to  by  him,  the  general  intent  of  the 
act  indicates  that  it  should  be  done.  The  list  of  his  creditors  is  peculiarly 
within  his  own  knowledge,  and  the  petitioning  creditor  is  entitled  to  the  benefit 
of  a  sworn  list,  so  that  he  may  have  some  assurance  that  fictitious  claims  are  not 
inserted.  {In  re  Louis  E.  Steinman,  10  B.  R.  214;  s.  c.  6  Biss.  166;  in  re 
Hymes,  10  B.  R.  438;  s.  c.  7  Ben.  427;  Bameri  v.  Bightower,  10  B.  R.  157.) 

Amendment. 

It  belongs  to  courts  of  justice,  as  the  general  rule,  to  permit  amendments 
of  proceedings  before  them  when  they  have  obtained  jurisdiction  of  the  person 
and  of  the  subject-matter,  and  it  would  be  strange  if  the  district  court,  in  the 
administration  of  the  bankrupt  law,  should  be  held  incompetent  to  allow  such 
amendments.  The  exercise  of  the  power  may  often  be  indispensable  to  the 
complete  attainment  of  justice.  The  rules  in  bankruptcy  made  by  the  supreme 
court  contemplate  the  exercise  of  this  power,  and  are  at  least  evidence  that  the 
supreme  court  deemed  that  such  amendments  might  lawfully  be  allowed. 
{Eardy  v.  Binninger,  4  B.  R.  262;  s.  c.  7  Blatch.  262.) 

The  petition  may  be  amended.  Special  reasons  must  be  given  to  obtain  an 
amendment  to  a  sworn  petition,  or  the  pleadings,  which  are  required  to  be 
verified  by  the  oath  of  the  party;  and  where  the  object  is  to  introduce  new 
facts  or  change  essentially  the  grounds  of  the  prosecution  or  the  defense,  the 
courts  are  disinclined  to  allow  such  amendments,  except  for  very  special  reasons, 
and  where  they  are  clearly  required  in  the  furtherance  of  justice.  (Crowley  & 
Hoblitzell,  1  B.  R.  516;  s.  c.  1  L.  T.  B.  79 ;  in  re  Craft,  1  B.  R.  878;  2  B.  R. 
Ill ;  s.  c.  2  Ben.  214;  s.  c.  6  Blatch.  177;  in  re  Waite  &  Crocker,  1  B.  R.  878; 
s.  c.  Lowell,  207;  in  re  Haughton,  1  B.  R.  460;  in  re  Hill  &  Van  Valkenburgh, 

5  Law  Rep.  826.) 

The  application  for  leave  to  amend  should  be  accompanied  by  a  copy  of  the 
proposed  amendtnents,  and  notice  thereof  should  be  served  on  the  opposite 
party.     (Crowley  &  Hoblitzell,  1  B.  R.  516;  s.  c.  1  L.  T.  B.  79.) 

It  should  be  shown  that  the  petitioners  and  their  attorneys  were  not  advised 
of  the  facts  sought  to  be  added  by  the  amendment  at  the  time  the  original 
petition  was  prepared,  or  that  they  were  omitted  from  inadvertence,  mistake, 
or  other  reason  which  might  excuse  such  omission,  and  that  application  for 
leave  to  amend  was  made  within  reasonable  time  after  the  necessity  for 
amendment  was  discovered.  (Crowley  &  Hoblitzell,  1  B.  R.  516;  s.  c.  1  L.  T. 
B.  79.) 

Where  an  act  of  bankruptcy  is  clearly  established,  and  especially  where 
something  more  than  a  mere  technical  violation  of  the  law  may  be  suspected,  it 
is  the  duty  of  the  court  to  allow  such  amendments  and  further  allegations  to  be 
made  as  may  sustain  the  proceedings.  {In  re  A.  B.  Gallinger,  4  B.  R.  729 ;  s. 
0.  1  Saw.  224.) 

A  merely  formal  amendment,  which  can  not  take  the  debtor  by  surprise,. 
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may  be  allowed,  when  it  appears  to  be  due  to  justice,  even  at  the  hearing,  anc 
after  all  the  testimony  in  the  case  has  been  taken.  {In  re  Craft,  ]  B.  R.  3J8;  5 
B.  R.  Ill;  s.  c.  2  Ben.  2U;  s.  c.  6  Blatch.  177;  in  r«  Waite  &  Crocker,  1  B, 
R.  373;  s.  c.  Lowell,  207;  in  re  Haughton,  1  B.  R.  460;  in  re  A.  B.  Gallinger 
4B.  R.  729;  s.  c.  1  Saw.  224.) 

Amendments  which  would  introduce  into  the  petition  entirely  new  acts  ol 
bankruptcy,  founded  upon  facts  not  referred  to  in  the  petition,  and  alleged  to 
have  been  committed  more  than  six  months  prior  to  the  application  for  leave  to 
amend,  will  not  be  allowed.  (Crowley  &  Hoblitzell,  1  B.  R.  516;  s.  c.  1  L.  T. 
B.  79 ;  in  re  Craft,  2  B.  R.  1 1 1 ;  s.  c.  6  Blatch.  177.) 

An  amendment  to  add  a  new  party  will  not  be  allowed  after  all  thetestimorj 
is  taken  and  the  case  is  before  the  court  upon  final  hearing.  (In  re  Cbas.  S. 
Pitt,  14  B.  R.  59.) 

While  it  is  in  the  discretion  of  the  court,  at  any  stage  of  the  proceedings,  in 
furtherance  of  justice,  to  permit  amendments  to  be  made  to  pleadings,  it  is  a 
discretion  properly  limited  to  the  same  cause  of  action,  not  to  permit,  under  the 
form  of  amendments,  new  causes  of  action  to  be  introduced,  thus  perverting  the 
power  to  amend  into  a  power  to  substitute  one  cause  of  action  for  another.  The 
petitioning  creditor,  like  a  plaintiiT,  brings  a  definite  cause  of  action,  and  makes 
allegations  accordingly,  and  the  allegata  and  probata  must  correspond  at  the 
trial.  The  defendant  appears  to  meet  the  allegations  made,  and  no  others.  If 
there  has  been  an  informal  or  imperfect  statement,  the  court  can  permit  the 
needed  corrections  to  be  made  on  such  terms  as  justice  demands,  but  it  would 
be  an  unjust  and  unjustifiable  action  on  its  part  to  convert,  under  the  name  of 
an  amendment,  one  cause  of  action  into  another,  entirely  distinct,  and  calling  for 
different  proofs  and  for  different  proceedings.  {In  re  Leonard,  4  B.  R.  563 ;  s. 
«.  2  L.  T.  B.  177.) 

If  the  allegation  in  regard  to  the  joining  of  the  requisite  proportion  of  the 
creditors  in  the  petition  is  defective,  it  may  be  amended.  {In  re  James  A.  Mc- 
Kibben,  12  B.  R.  97 ;  in  re  Joseph  S.  Hadley,  12  B.  R.  366 ;  in  re  Morris,  11  B. 
R.  443.) 

The  petition  ought  to  make  a  complete  case  for  adjudication,  and  defects 
in  it  can  not  be  supplied  by  affidavits.  {In  re  James  A.  McKibben,  12  B.  E. 
«7.) 

An  amendment  relates  back  to  the  commencement  of  the  proceedings  in 
bankruptcy,  and  gives  effect  to  the  action  of  the  court  upon  an  imperfect  peti- 
tion.    {In  re  Williams  &  McPheeters,  11  B.  R.  145;  s.  c.  6  Biss.  233.) 

When  an  amendment  introduces  new  matter,  it  should  be  met  by  an  answer. 
{Hardy  v.  Binninger,  4  B.  R.  262;  s.  c.  7  Blatch.  262.) 

An  objection  may  be  taken  to  a  defect  in  an  amended  petition,  although  it 
might  have  been  made  to  the  original  petition,  but  was  not.  {In  re  Western  S. 
&  T.  Co.  13  Pac.  L.  R.  66.) 

In  an  action  for  fraud,  in  receiving  money  after  the  filing  of  an  involuntary 
petition,  an  allegation  that  it  was  received  in  good  faith  under  an  expectation  of 
eff',;cting  a  compromise  with  all  the  creditors,  is  a  good  defense.  {Van  AUtyne 
V.  Crane,  4  N.  Y.  Supr.  113.) 

,     Limitation. 

The  six  months'  limitation  provided  for  in  this  clause  applies  solely  to  the 
time  within  which  the  petition  for  adjudication  of  bankruptcy  must  be  filed, 
and  not  to  the  time  within  which  a  preference  may  be  attacked,  (/ra  r«  Ton- 
kin &  Trewartha,  4  B.  R.  52;  s.  c.  1  L.  T.  B.  232;  s.  c.  3  L.  T.  B.  221;  ColUm 
V.  Oray,  4  B.  R.  631 ;  s.  c.  8  Blatcli.  483.) 

In  the  absence  of  any  evidence  to  the  contrary,  it  will  be  presumed  that  the 
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date  of  an  instrument  was  the  time  of  its  execution  and  delivery.  The  six 
months  will  only  begin  to  run  from  the  time  of  the  actual  execution  and  de- 
livery of  the  deed.     {In  re  Rooney,  6  B.  R.  168.) 

If  a  deed  is  not  recorded  within  the  period  allowed  by  the  State  laws  for  the 
registration  of  deeds,  the  time  will  run  from  its  recording  and  not  from  the  time 
of  its  delivery.     {ThomUll  v.  Linh,  8  B.  R.  521.) 

What  Preferences  are  Void. 

{m)  The  prohibition  contained  in  this  clause  applies  equally  to  section  5128 
and  section  5021.  It  probably  would  not  have  been  inserted  if  sections  5128 
and  6021  had  covered  no  other  class  of  cases  than  preferences.  They  do,  how- 
ever, provide  for  recovery  in  other  cases  than  those  of  preference  merely,  such 
as  payments,  sales,  &c.,  with  a  view  to  prevent  the  debtor's  property  from 
coming  to  his  assignee,  &c. ;  and  money,  goods,  &c.,  obtained  by  a  creditor  as 
an  inducement  to  forbear  opposition  to  the  bankrupt's  discharge ;  and  assign- 
ments, gifts,  (fee,  with  intent  to  delay,  fraud,  or  hinder  creditors.  This  express 
prohibition  was  inserted  in  order  to  prescribe  one  general  rule,  applicable  alike 
to  all  cases  of  recovery  of  money  or  other  property  paid,  conveyed,  ifec,  to 
creditors  contrary  to  the  bankrupt  act.  {In  re  Tonkin  &  Trewartha,  4  B.  R.  52 ; 
s.  c,  1  L.  T.  B,  232;  s.  c.  3  L.  T.  B.  221 ;  in  re  Thos.  C.  Evans,  3  B.  R.  261 ; 
Bingham,  v.  Richmond,  6  B.  R.  127;  Bingham  v.  Frost,  6  B.  R.  130.) 

This  section  is  a  very  long  one,  and  recites  all  the  acts  which  subject  a  per- 
son to  involuntary  bankruptcy,  and  that  is  its  main  purpose.  Among  the  acts 
which  constitute  a  man  a  bankrupt,  are  those  of  giving  preference  to  creditors 
in  contemplation  of  bankruptcy.  And  it  is  in  the  conclusion  of  this  section  de- 
clared in  general  terms  that  if  the  debtor  shall  subsequently  be  declared  a  bank- 
rupt, his  assignee  may  recover  the  money  or  other  property  which  was  the  sub- 
ject of  the  act  of  bankruptcy.  But  the  general  declaration  of  the  right  of  the 
assignee  to  recover  is  not  inconsistent  with  the  limitation  of  the  right  in  another 
section  in  cases  accruing  within  six  and  four  months  of  the  commencement  of 
proceedings  in  bankruptcy.  Sections  5021  and  5128  having,  for  the  first  time, 
set  up  a  rule  by  which  certain  payments  and  transfers  of  property  shall  be  de- 
clared void — a  rule  at  variance  with  the  common  law  and  with  the  statutes  of 
the  several  States — very  properly  limit  and  define  the  circumstances  within 
which  this  new  rule  shall  operate.  These  are,  among  others  :  that  the  recip- 
ients of  the  bankrupt's  property  must  have  had  reasonable  cause  to  believe  he 
was  insolvent,  and  that  the  transaction  must  have  been  recent;  when  the  bank- 
rupt law  is  applied  to  the  case  of  a  creditor,  within  four  months,  and,  with  the 
general  purchaser,  within  six  months.  {Bean  v.  Broohmire,  4  B.  R.  196;  s.  c. 
1  Dillon,  24;  Hubbard  v.  Allaire  Works,  4  B.  R.  623 ;  s.  c.  7  Blatch.  284;  Col- 
lins V.  Gray,  4  B.  R.  631 ;  s.  c.  8  Blatch.  483.) 

This  amendment  does  not  apply  to  suits  brought  to  recover  preferences  be- 
fore Dec.  1st,  1873.  {Hamlin  v.  Peitibone,  10  B.  R.  172;  s.  c.  6  Biss.  16r; 
Van  Dyhe  v.  Tinker,  11  B.  R.  308;  in  re  Simeon  Leland,  7  Ben.  486.) 

The  penalty  upon  a  creditor  provided  for  by  this  clause  is  enforceable  against 
him  only  in  case  he  compels  the  assignee  to  resort  to  legal  proceedings  to  re- 
cover back  the  property  transferred  in  violation  of  the  act,  and  in  case  such  pro- 
ceedings are  successful.  The  provisions  of  section  5084  must  be  construed,  in 
connection  with  this  clause,  in  such  a  manner  that,  if  possible,  both  may  stand. 
A  creditor  who  claims  to  retain  the  property,  makes  himself  conclusively  a  party 
to  the  fraud  against  the  act,  by  resisting  the  claim  of  the  assignee  to  recover  the 
property  in  case  the  assignee  is  successful;  but  where  the  creditor  avails  \nm- 
S'^^.i  ot  the  locus  pcenitentim  given  to  him  by  section  5084,  and  voluntarily  sur- 
renders the  property  to  the  assignee,  he  ceases  to  be  a  party  to  the  fraud,  and 
may  prove  his  debt  in  bankruptcy  and  receive  dividends  on  it.  {la  re  0.  A. 
Davidson,  8  B.  R.  418;  s.  o.  4  Ben.  10;  in  re  H.  B.  Montgomery,  3  B.  R.  137; 
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s.  c.  3  Ben.  665 ;  in  re  Scott  &  McCarty,  4  B.  R.  414 ;  in  re  Princeton,  1  B.  B 
618;  s.  c.  2  Biss.  116;  s.  c.  1  L.  T.  B.  125;  in  re  J.  J.  &  C.  W.  Walton,  4  1 
R.  467;  s.  c.  1  Dcady,  598;  s.  c.  1  L.  T.  B.  163;  m  re  Colman,  2  B.  I 
668.) 

A  creditor  who,  after  suit  has  been  brought  against  him  by  the  assignee,  an 
before  trial,  voluntarily  releases  his  preference  and  surrenders  it  to  the  assignei 
can  not  prove  his  debt.     (Phelps  v.  Stern,  4  B.  R.  34.) 

If  a  mortgage  is  given  to  a  creditor  without  his  knowledge,  or  if  a  credito 
upon  receipt  of  such  knowledge  repudiates  it,  the  prohibition  is  not  to  be  er 
forced  against  him.  (In  re  Princeton,  1  B.  B.  618;  s.  c.  3  Biss.  115;  s.  c.  1  I 
T.  B.  125.) 

But  when  the  creditor  does  nothing  in  disaflBrmance  of  the  preferenc 
after  he  has  been  informed  of  it,  he  makes  himself  liable  to  the  penalty.  (In  r 
€olman,  2  B.  B.  563.) 

Sections  5084  and  5021  are  reconcilable  by  confining  the  latter  to  actua 
frauds  as  contradistinguished.frora  constructive  frauds.  (Bahiitt  v.  Walbrun  c 
Co.iB.  R.  121;  s.  c.  1  Dillon,  19.) 

This  clause  only  refers  to  the  debt  sought  to  be  preferred,  and  not  to  othe 
debts  in  respect  to  which  no  preference  was  attempted  to  be  given-.  A  pre 
ferred  creditor  who  has  other  claims  that  were  not  preferred  should  be  allowei 
to  prove  them.     (In  re  Arnold,  2  B.  R.  1 60.) 

In  cases  of  actual  fraud,  a  preferred  creditor  can  not  prove  for  a  moiety  of  hi 
debt  until  he  has  surrendered  his  preference.  (In  re  Cramer,  13  B.  R.  225;  s 
«.  8  C.  L.  N.  106;  in  re  J.  Schoenenberger,  15  B.  R.  805.) 

The  provision  which  prevents  a  creditor  in  case  of  actual  fraud  from  proving 
more  than  a  moiety  of  his  debt,  only  applies  when  there  has  been  a  recovery 
{In  re  John  Riorden,  14  B.  R.  332;  s.  c.  51  How.  Pr.  2T1.) 

A  mere  fraud  on  the  bankrupt  law  by  accepting  a  preference  in  violation  o 
its  provisions  is  not  an  actual  fraud.  (In  re  John  Riorden,  14  B.  R.  332;  s.  c 
eiHow.  Pr.  271.) 


Sec.  6022. — Any  act  of  bankruptcy  committed  since  tlie  seconc 
day  of  March,  eighteen  hundred  and  sixty-seven,  may  be  thi 
foundation  of  an  adjudication  of  involuntary  bankruptcy,  upon  i 
petition  filed  within  the  time  prescribed  by  law,  equally  with  on( 
committed  hereafter. 

Sec.  502.3. — [This  section  is  repealed  by  act  of  22  June,  1874. 
eh.  390,  §  12,  18  Stat.  180.] 

Sec.  6024. — Upon  the  filing  of  tlie  petition  authorized  by  thi 
preceding  section,  if  it  appears  that  sufficient  (a)  grounds  exis 
therefor,  the  court  shall  direct  the  entry  of  an  order  requiring  thi 
debtor  to  appear  and  show  cause,  at  a  court  of  bankruptcy  to  b^ 
holden  at  a  time  to  be  specified  in  the  order,  not  less  than  fiv 
days  from  the  service  thereof,  why  the  prayer  of  the  petitioi 
should  not  be  granted.  The  court  may  also  by  injunction,  (S)  re 
strain  the  debtor,  and  any  other  person,  in  the  mean  time,  IroD 
making  any  transfer  or  disposition  of  any  part  of  the  debtor' 
property,  not  excepted  by  this  Title,  from  the  operation  thereoi 
and  fioin  any  interference  therewith  ;  and  if  it  shall  appear  tha 
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there  is  probable  cause  for  believing  that  the  debtor  is  about  to 
leave  the  district,  or  to  remove  or  conceal  his  goods  and  chattels 
or  his  evidence  of  property,  or  to  make  any  traudulent  convey- 
ance or  disposition  thereof,  the  court  may  issue  a  warrant  (c)  to  the 
marshal  of  the  district,  commanding  him  to  arrest  and  safely  keep 
■the  alleged  debtor,  unless  he  shall  give  bail  to  the  satisfaction  of 
the  court  for  his  appearance  from  time  to  time  as  required  by  the 
court,  until  its  decision  upon  the  petition,  or  until  its  further  order, 
and  forthwith  to  take  possession  provisionally  of  all  the  property 
and  effects  of  the  debtor,  and  safely  keep  the  sarhe  until  the  fur- 
ther order  of  the  court. 

Statute  Eevised— March  2,  186.7,  ch.  176,  §  40,  14  Stat.  536. 

Suf&cient  Cirounds. 

(a)  The  commencement  of  the  proceedings  is  the  filing  of  the  petition,  and 
no  valid  order  can  be  made  until  the  proceedings  are  commenced.  {Ala  <& 
Chat.  B.  B.  Co.  v.  Jones,  7  B.  R.  145.) 

A  prima  facie  case  must  be  established  by  the  proofs  offered  to  sustain  the 
allegation  of  the  petition.  It  would  otherwise  be  abhorrent  to  the  sense  of 
justice  and  right  that  the  very  stringent  proceedings  connected  with  the  cred- 
itor's petition  should  be  admissible,  viz. :  seizure  of  the  debtor's  property,  in- 
junction, and  arrest.  If  there  is  not  proof  sufficient  to  make  it  appear  that  the 
acts  of  bankruptcy  charged  have  been  committed,  no  order  on  the  defendant 
to  show  cause  can  be  granted,  and  the  petition  falls.  If  such  proof  is  made, 
allegata  and  probata  corresponding,  and  the  order  to  show  cause  is  entered, 
then,  under  proper  proofs,  the  court  may  even  grant  warrants  of  arrest  and 
seizure,  and  issue  injunctions.  All  of  the  subsequent  proceedings  are  based  on 
the  initial  proofs  ^hat  "sufficient  grounds"  exist;  that  is,  that  pi'ima  facie  the 
defendant  has  committed  the  act  of  bankruptcy.  {In  re  Leonard,  4  B.  R.  563 ; 
s.  c.  2  L.  T.  B.  177;  inre  Price  &  Miller,  8  B.  R.  514.) 

An  order  to  show  cause  issued  upon  a  petition  unsupported  by  any  proof  of 
the  act  of  bankruptcy  or  of  the  creditor's  claim  is  void  and  of  no  effect.  {In  re 
Davis  Rogers,  10  B.  R.  444;  s.  c.  1  Cent.  L.  J.  470.) 

The  debtor,  from  and  after  the  commencement  of  proceedings  in  bankruptcy 
against  him,  is  by  the  act  denominated  or  called  a  bankrupt,  and  is  subject  to 
the  orders  of  the  court  in  all  matters  relating  to  his  bankruptcy.  {In  re  Brom- 
ley &  Co.  3  B.  R.  686.) 

Injunction. 

(J)  The  averments  in  the  petition  for  an  injunction  should  be  positive,  and 
not  on  information  and  belief  merely.  When  the  affidavits  filed  upon  a  motion 
to  dissolve  an  injunction  do  not  sustain  the  allegations  of  the  petiiion,  but  dis- 
close the  existence  of  another  ground  for  an  injunction,  the  petition  may  be 
amended  so  as  to  cover  that  ground.  Nothing  would  be  gained  by  dissolving 
the  injunction,  and  then  reissuing  upon  the  same  state  of  facts.  {In  re  Bloss, 
4B.  R.  147;  s.  c.  2  L.  T.  B.  126.) 

An  injunction  can  not  be  granted  on  a  summary  petition  against  a  party 
who  claims  adversely  to  the  proceedings  under  a  conveyance  from  the  bankrupt, 
although  the  conveyance  may  be  void  under  the  bankrupt  law.  {In  re  Charles 
J.  Marter,  12  B.  R.  185.) 

The  bill  need  not  be  verified  by  the  oath  of  the  creditor  himself,  but  will  be 
sufficient  if  verified  by  the  oath  of  his  agent  or  attorney.  {In  re  Fendly,  10 
B.  R.  250;  s.  c.  1  Cent.  L.  J.  433.) 
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An  injunction  may  be  issued  without  notice.  The  court,  however,  may- 
require  notice  to  be  given  to  the  adverse  party,  and  even  that  the  applicant  shall 
give  security  for  damages,  whenever  it  thinlis  that  the  ends  of  justice  or  the 
security  of  parties  require  it.  {In  re  Muller  &  Bretano,  3  B.  R.  329 ;  s.  c.  I 
Deady,  513;  s.  c.  2  L.  T.  B.  33;  Irving  v.  Eughes,  2  B.  E.  62;  s.  c.  7  A.  L. 
Reg.  309;  s.  c.  6  Phila.  451.) 

"Other  person  "  has  reference  to  parties  interfering  with  the  property  of  an 
individual  not  yet  adjudicated  an  involuntary  bankrupt,  and  which  is  to  be  pre- 
served invit)late  until  his  bankruptcy  has  been  legally  ascertained.  (In  re 
Campbell,  1  B.  R.  165;  s.  c.  1  Abb.  0.  C.  185;  s,  c.  1  L.  T.  B,  30;  s.  o.  6 
Phila.  445 ;  Irving  v.  Eughes,  2  B.  R.  62 ;  s.  c.  7  A.  L.  Reg.  209 ;  s.  c.  6  Phila. 
451.) 

When  a  petition  for  an  injunction  is  presented  at  the  same  time  with  the 
petition  for  an  adjudication  of  bankruptcy,  the  court  may  look  to  the  facts  set 
forth  in  the  former  petition  to  ascertain  whether  the  requisite  proportion  of  the 
creditors  have  joined  in  it.  {In  re  California  Pacific  R.  R.  Co.  11  B.  R.  193;  s, 
c.  3  Saw.  240.) 

When  the  injunction  is  sought  by  a  bill  in  equity,  the  respondent  can  not, 
craving  oyer  of  the  petition  in  bankruptcy,  demur  to  the  bill  on  the  ground 
that  the  petition  does  not  set  up  any  act  of  bankruptcy,  for  the  demurrer  only 
goes  to  the  suflBciency  of  the  bill,  and  can  not  raise  any  question  as  to  the 
sufficiency  of  the  petition.     {Blaclcbwrn  v.  Btannard,  5  Law  Rep.  250.) 

A  bill  for  an  injunction  against  third  parties  who  have  accepted  of  a  trans- 
fer from  the  debtor,  should  allege  some  danger  either  threatened  or  imminent  to- 
the  property.     {Blackburn  v.  Stannard,  5  Law  Rep.  250.) 

A  bill  for  an  injunction  should  contain  a  description  of  the  property.  A 
mere  allegation  that  it  is  personal  estate  is  not  sufficient.  {Blackburn  v.  Starir- 
nard,  5  Law  Rep.  250.) 

An  injunction  may  be  in  the  form  of  an  order  addressed  to  the  debtor  and 
all  other  persons  who  may  attempt  to  transfer  or  interfere  with  his  property. 
The  fact  that  such  other  persons  are  not  named  in  the  order  makes  no  substan- 
tial difference,  for  it  plainly  apprises  them  of  what  they  are  restrained  from 
doing.  Any  distinction  between  a  writ  of  injunction  and  an  order  in  the  nature- 
of  one  is  disregarded  in  practice.  {In  re  Lady  Bryan  Mining  Co.  6.  B.  R. 
252.) 

The  injunction  is  temporary  only,  and  is  intended  to  restrain  the  disposition 
of  the  goods  and  property  of  the  debtor  until  an  adjudication  can  be  had,  and 
an  assignee  appointed  to  take  charge  of  the  assets  for  the  benefit  of  the  creditors. 
(Creditors  v.  Cozzens,  3  B.  R.  281;  s.  c.  2  W.  J.  349;  s.  c.  16  Pitts.  L.  J.  236  r 
Irving  v.  Eughes,  2  B.  R.  62;  s.  c.  7  A.  L.  Reg.  209;  s.  c.  6.  Phila.  451;  in  re 
R.  &  L.  Calender,  5  Law  Rep.  129 ;  in  re  Metzler  ei  al.  \  B.  R.  38 ;  s.  c.  1  Ben. 
356;  in  re  Kintzing,  3  B.  R.  217.) 

The  injunction  granted  under  this  section  continues  until  vacated  by  order 
of  the  court,  although  the  debtor  is  adjudicated  a  bankrupt.  (In  re  Fendly,. 
10  B.  R.  250;  s.  c.  1  Cent.  L.  J.  433) 

When  an  injunction  is  asked  for,  at  the  commencement  of  the  proceedings, 
against  any  person  other  than  the  debtor,  a  separate  petition  should  be  filed,  so 
that  the  proceedings  upon  the  injunction  need  not  be  complicated  with  those 
praying  the  adjudication  of  bankruptcy.  {Irving  v.  Eughes,  2  B.  R.  62;  s.  c. 
7  A.  L.  Reg.  209;  s.  c.  6  Phila.  451 ;  Creditors  v.  Cozzens,  3  B.  R.  281 ;  s.  c.  2 
W.  J.  349;  s.  c.  16  Pitts.  L.  J.  236.) 

It  is  immaterial  whether  the  order  to  show  cause  is  in  proper  form  or  not. 
The  jurisdiction  of  the  court  to  issue  an  injunction  against  persons  other  than 
the  debtor,  or  to  issue  a  provisional  warrant  to  take  possession  of  the  debtor's 
good.s,  is  not  dependent  upon  the  service  on  the  debtor  of  a  proper  order  to  show 
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cause.     (Jn  re  MuUer  &  Bretano,  3  B.  R.  329 ;  s.  c.  1  Deady,  513 ;  s.  c.  2  L.  T. 
B.  83.) 

Qumre.  Will  the  injunction  allowed  by  this  section  extend  to  a  case  of  vol- 
untary bankruptcy,  or  protect  what  may  be  a  mere  right  of  action  in  the  assignee 
to  recover  the  proceeds  of  property  which  has  been  sold  under  ajudgment  ren- 
dered in  a  State  court?     {In  re  Price  Fuller,  4  B.  R.  115 ;  s.  c.  1  Saw.  243.) 

If  the  petitioner  shows  a  covinous  contrivance  between  the  bankrupt  and 
other  parties  to  embezzle  the  estate  for  the  benefit  of  the  bankrupt  or  his  pre- 
ferred creditors,  the  district  court  will  award  an  injunction  restmtning  them 
from  disposing  of  the  property.  {In  re  John  Harper  Smith,  1  N.  Y.  Leg.  Obs. 
249.) 

The  district  court,  before  awarding  an  injunction  against  parties  other  than 
the  bankrupt,  may  require  security  to  an  amount  adequate  to  cover  all  probable 
losses.     {In  re  John  Harper  Smith,  1  N.  Y.  Leg.  Obs.  249.) 

The  district  court  will  not  allow  an  injunction  against  a  trustee  claiming 
tinder  an  assignment,  merely  on  the  apprehension  of  a  creditor  that  the  property 
may  be  dissipated  or  put  out  of  the  trustee.  The  court  will  interfere  with  this 
high  process  only  in  case  of  actual  and  imminent  danger  -to  the  property  of  the 
bankrtipt,  and  not  as  a  mere  preventive  against  its  possible  waste  or  misapplica- 
tion.   {In  re  John  Nightingale,  1  N.  Y.  Leg.  Obs.  8.) 

When  the  grounds  set  forth  in  the  motion  for  a  dissolution  of  an  injunction 
go  to  the  merits  of  the  case,  and  the  debtor  has  denied  the  acts  of  bankruptcy, 
and  prayed  a  jury  trial,  the  court  will  not  grant  the  dissolution,  and  thus  on 
affidavits  dispose  of  what  are  really  all  the  issues  involved  in  the  proceedings. 
{In  re  Metzler  et  al.  1  B.  R.  38;  s.  c.  1  Ben.  356.) 

When  a  creditor  seeks  to  dissolve  an  injunction  issued  against  him  to  pre- 
vent a  preference,  his  petition  must  negative  the  circumstances  which  would, 
under  section  5128,  make  the  transfer  void.     {In  re  Binns,  4  Ben.  152.) 

Upon  the  hearing  of  a  motion  to  dissolve  an  injunction,  affidavits  for  the  par- 
ty making  it,  and  counter-affidavits  for  those  resisting  it,  may  be  read.  {In  re 
Bloss,  4  B.  R.  14?;  s.  c.  2  L.  T.  B.  126.) 

A  claimant  of  property  seized  under  the  provisional  warrant  can  not  urge  as 
grounds  for  dissolving  the  injunction,  that  the  order  to  show  cause  is  irregular, 
or  that  the  petition  does  not  show  at  what  time  the  act  of  bankruptcy  was  com- 
mitted, or  that  there  is  no  positive  charge  of  an  act  of  bankruptcy,  or  that 
the  proof  of  debt  does  not  show  that  ,the  debt  existed  at  the  time  the  act  of 
bankruptcy  was  committed.  Nor  will  the  court,  on  a  motion  for  dissolution, 
decide  the  question  of  title  to  the  property.  {In  re  MuUer  &  Bretano,  3  B.  R. 
329;  s.  c.  1  Deady,  513;  s.  c.  2  L.  T.  B.  33.) 

When  \he  prima  facie  case  made  out  by  the  petition  is  not  rebutted,  the  in- 
junction can  not  be  dissolved.     {In  re  Dean  &  Garrett,  2  B.  B.  89.) 

There  is  no  party  to  a  creditor's  petition  except  the  petitioning  creditor  and 
the  bankrupt.  The  service  of  an  injunction  upon  a  person  does  not  make  him 
a  party  to  the  proceedings.  He  may  have  a  wrongful  injunction  dissolved,  but 
he  has  no  right  to  contest  or  vacate  an  adjudication.  That  is  a  matter  in  which 
he  can,  have  no  interest.  A  party  who  seeks  to  annul  an  adjudication,  must 
show  some  priority  of  interest  in  the  property  of  the  debtor.  {Carr  v.  Whitalcer, 
5  B.  R.  123.) 

A  party,  not  the  debtor,  can  not  be  punished  for  contempt  in  violating  an 
injunction  issued  in  accordance  with  the  prayer  contained  in  the  petition  in  in- 
voluntary bankruptcy  against  the  debtor,  unless  separate  or  distinct  proceedings 
are  instituted  against  him  for  that  purpose.  ( Greditor)  v.  Oozzena  &  Hall,  3  B. 
-B.  281;  s.  c.  2  W.  J.  349;  s.  c.  16  Pitts.  L.  J.  236.) 

A  party  is  liabje  for  breach  of  an  injunction  after  notice  of  its  having  been 
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obtained,  although  the  order  has  not  been  served  upon  him.  All  that  is  requii 
is  that  the  defendant  should  have  knowledge  of  the  order  for  the  injunction,  a 
the  court  may  punish  the  violation  of  the  order,  though  the  injunction  be  i 
served,  if  it  appear  that  the  defendant  knew  of  its  existence.  Tbe  belief  tl 
the  order  has  been  made  and  concealment  to  avoid  service  are  sufficient.  1 
right  to  indemnity  for  the  damages  occasioned  by  a  breach  of  the  injuncti 
can  not  be  in  any  way  affected  by  the  fact  that  the  defendant  acted  under  1 
advice  of  counsel.  The  fine  should  be  equal  in  amount  to  the  actual  loss  a 
expenses  occasioned  by  his  misconduct.  {In  re  Feeny,  4  B.  R.  233 ;  s.  c.  2 
T.  B.  182.) 

The  restraining  power  of  the  court  is  limited  in  point  of  time  to  the  peri 
of  time  expressed  by  the  words  "  in  the  mean  time,"  and  those  relate  manifes 
to  the  period  of  time  between  the  entering  of  the  order  to  show  cause  and  t 
time  specified  therein  for  the  hearing.  The  most  extended  construction  that  c 
be  given  to  these  words  is  that  they  are  intended  to  cover  the  whole  period 
to  such  time  as  a  hearing  and  adjudication  shall  be  had  upon  the  petition  for 
adjudication  in  bankruptcy.  There  is  no  warrant  whatever  for  extending'thi 
meaning  beyond  that.  Acts  which  are  done  after  the  restraining  power  of  t 
injunction  has  ceased  to  operate  do  not  make  the  parties  liable  for  a  contem] 
{In  re  Moses,  6  B  E.  181 ;  in  re  Mary  Irving  et  al.  14  B.  R.  289.)  * 

If  the  contempt  committed  by  the  bankrupt  in  collecting  money  from  1 
debtors  is  not  of  a  willful  character,  it  may  be  purged  by  turning  everything  oi 
to  the  assignee,  and  will  not  then  be  visited  by  punishment,  either  personal 
pecuniary.     (In  re  J.  P.  Hayden,  7  B.  R.  192.) 

ProTisIonal  Warrant. 

(c)  The  application  for  a  provisional  warrant  should  be  made  by  a  separa 
petition,  supported  by  affidavits  of  persons  having  knowledge  of  the  facts, 
provisional  warrant  should  not  issue,  except  where  all  material  facts  are  stat 
upon  personal  knowledge.      {In  re  James  A.  McKibben,  12  B.  R.  97;  in 
Joseph  S.  Hadley,  12  B.  R.  366.)  . 

The  facts  in  support  of  a  provisional  warrant  should  be  set  forth  in  separa 
depositions.     {In  re  Joseph  S.  Hadley,  12  B.  B.  366.) 

A  recital,  in  the  order  allowing  the  warrant,  giving  the  date  of  the  bankru 
act  incorrectly — 1868  for  1867 — is  an  immaterial  mistake,  and  in  no  way  affei 
the  legality  of  the  order.  The  recital  of  the  title  of  the  bankrupt  act  in  ai 
proceeding  is  mere  matter  of  form.  The  court  takes  judicial  notice  of  the  ac 
of  Congress,  and  they  need  not  be  set  forth  or  specially  referred  to  in  any  pi 
ceedings  before  it.  {In  re  Muller  &  Bretano,  3  B.  R.  329 ;  s.  c.  1  Deady,  513 ; 
o.  2  L.  T.  B.  33.) 

The  order  need  not  require  the  arrest  of  the  debtor ;  the  warrant  may  iss 
against  the  person  and  goods,  or  either  of  them.  When  the  warrant  is  for  t 
seizure  of  both  the  person  and  goods,  it  may  be  executed  against  both  or  eith 
as  the  petitioning  creditor  may  direct,  (in  re  Muller  &  Bretano,  3  B.  R.  32 
s.  c.  1  Deady,  513 ;  s.  c.  2  L.  T.  B.  33.) 

It  is  the  duty  of  the  marshal  to  take  possession  of  "  all  the  property  a 
effects  "  of  the  debtor,  in  whosesoever  hands  he  may  find  them.  This  is  a  qu 
tion  of  fact  for  the  officer  to  determine  for  himself.  If,  by  mistake  or  othi 
wise,,he  takes  the  goods  of  another,  he  is  liable  to  tbe  party  injured  on  1 
official  bond.  The  court  must  presume  that  ihe  marshal  obeys  the  writ  a 
seizes  nothing  but  the  debtor's  property.  {In  re  Muller  &  Bretano,  3  B. 
329;  s.  c.  1  Deady,  513;  s.  c.  2  L.  T.  B.  33;  m  re  Marks,  2  B.  R.  575;  s.  c 
0.  L.  N.  245;  s.  c.  16  Pitts.  L.  J.  12.) 

If  the  marshal,  in  the  execution  of  the  warrant,  fakes  property  belongi 
not  to  the  bankrupt,  but  to  another  person,  he  is  as  much  a  wrong-doer  as 
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acting  in  a  private  capacity,  and  the  set  differs  not  in  its  nature  from  any  other 
trespass.     (Marsh  v.  Arnutrdng,  11  B.  R.  125;  s.  c.  20  Minn.  81.) 

If  the  marshal  under  a  provisional  warrant  seizes  property  which  has  been 
transferred  in  violation  of  the  banlirupt  law,  he  is  not  liable  to  the  transferee. 
{atevmson  v.  McLaren,  U  B.  E.  403;  s.  c.  8  Cent.  L.  J.  478.) 

An  attorney  who  directs  the  marshal  to  take  goods  under  a  warrant  is  not 
liable  for  trespass  unless  the  direction  in  some  degree  wrought  injury  to  the 
owner,  or  was  in  some  degree  the  cause  of  such  injury.  {Bice  v.  Melendy,  41 
Iowa,  395.) 

If  the  preferred  creditor  was  a  witness  in  the  proceedings  to  put  the  debtor 
into  bankruptcy,  he  may  be  enjoined  from  prosecuting  a  suit  subsequently  in- 
stituted in  a  State  court  against  the  marshal  for  trespass  in  taking  the  property 
under  the  warrant.     {In  re  S.  S.  Miller,  6  Biss.  30.) 

The  marshal,  under  the  warrant,  may  hold  possession  of  the  property 
claimed  by  other  persons  when  once  in  his  possession,  and  may  take  posses- 
sion of  property  not  in  the  possession  of  the  bankrupt,  whether  indemnified  or 
not.  If  indemnified,  it  is  made  his  duty  to  retain  possession  in  the  one  case,  and 
to  take  possession  in  the  other,  and  he  would  be  liable  if  he  did  not.  If  not  in- 
demnified, he  is  merely  released  from  liability  if  he  does  not  do  it.  His  au- 
thority is  derived  from  the  warrant,  and  is  as  complete  in  the  one  case  as  in 
the  other.  With  indemnity  he  is  bound  to  exercise  his  authority ;  without  it 
he  may  exercise  it  or  not,  at  his  option.  He  may  take  property  from  the  pos- 
session of  any  person  claiming  to  be  a  purchaser  of  the  same.  (In  re  Briggs,  3 
B.  R.  638;  s.  c.  2  0.  L.  N.  218.) 

Property  which  does  not  belong  to  the  debtor  can  not  be  taken  under  a  pro- 
visional warrant,  although  the  transfer  may  be  void  under  the  bankrupt  law. 
(In  re  Geo.  B.  Holland,  12  B.  R.  403 ;  in  re  Harthill,  4  B.  R.  392 ;  s.  c.  4  Ben. 
448;  s.  c.  2L.  T.  B.  181.) 

The  court  can  not  order  the  seizure  of  any  property  under  a  provisional, 
warrant,  except  such  as  belongs  to  and  is  in  the  possession  of  the  debtor.  {In 
re  Geo.  B.  Holland,  Jr.  12  B.  R.  403.) 

The  district  court  will  not  order  a  summary  sale  of  property  forcibly  taken 
by  the  marshal,  under  the  warrant,  from  the  possession  of  a  receiver  appointed 
in  a  proceeding  supplementary  to  an  execution.  {In  re  William  W.  Hulst,  7 
Ben.  17.) 

If  the  property  of  another  is  taken  under  the  warrant,  he  may  come  into 
court  promptly  by  petition,  and  ask  to  have  the  warrant  set  aside.  The  mar- 
shal's possession  of  the  property  having  been  taken  under  a  warrant  which  was 
improperly  issued  against  it,  the  property  must  be  released  from  the  marshal's 
possession,  and  must  revert  io  the  possession  of  the  owner,  and,  if  it  has  been 
sold,  the  proceeds  must  take  the  same  course.  The  assignee  must  be  left  to 
take  such  affirmative  proceedings  against  him  in  respect  to  the  property  as  may 
be  proper.  Such  proceedings  must  be  taken  by  a,  pleading,  making  proper  aver- 
ments, and  calling  for  an  answer  on  which  an  issue  raised  can  be  tried,  leading 
to  a  determination  which  the  aggrieved  party  can  have  reviewed.  The  proceeds 
of  property  seized  by  the  marshal  improperly  under  the  warrant,  are  not  in 
court  rightfully  nor  as  belonging  to  the  estate  of  the  bankrupt,  and  can  not  be 
awarded  according  to  the  merits  of  the  case  between  the  creditors  and  the 
claimant.  The  lonafldes  of  the  purchase  can  not  be  tried  upon  such  petition 
for  restoration.  {In  re  Harthill,  4  B.  R.  392;  s.  c.  4  Bun.  448;  s.  c.  2  L.  T.  B. 
181 ;  Boyle  v.  Sharp,  41  N.  Y.  Sup.  312.) 

The  jurisdiction  of  the  district  court  is  not  broad  enough  to  authorize  the 
marshal  simply  upon  a  provisional  warrant  t9  take  from  the  possession  of  the 
sheriff  property  held  by  virtue  of  a  levy  of  the  final  process  of  execution  issued 
by  a  State  court,  and  levied  before  the  commencement  of  proceedings  in  bank- 
ruptcy.    {Mollison  V.  Eaton,  16  Minn.  426.) 
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The  exercise  of  the  power  to  issue  a  provisional  warrant  to  take  possession 
of  the  debtor's  property  is  one  of  great  delicacy,  and  should  not  be  called  into 
action  unless  the  court  is  satisfied  that  it  is  necessary  for  the  protection  of  the 
property,  and  that  it  will  inure  to  the  benefit  of  the  creditors.  It  is  discretion- 
ary, but  it  is  a  legal  discretion.  The  court  must  be  satisfied  that  the  disposition 
of  the  property  is  fraudulent,  with  the  design  to  remove  the  same  to  the  prej- 
udice of  the  general  creditors,  and  to  defeat  the  provisions  of  the  bankrnpt 
law.  The  removal  of  the  goods  of  the  debtor  in  the  performance  of  an  existing 
contract  is  not  fraudulent.  It  is  but  the  exercise  of  his  legitimate  right  in 
carrying  on  his  business,  when  for  ail  the  goods  shipped  he  receives  an  equiva- 
lent in  bills  of  exchange  or  money.  Under  such  circumstances  a  provisional 
warrant  will  not  be  issued.  {Banh  v.  Iron  Co.  5  B.  R.  491 ;  s.  c.  3  0.  L.  N. 
402;  s.  0. 1  L.  T.  B.  272;  s.  c.  8  Phila.  171;  s.  c.  19  Pitts.  L.  J.  5.) 

The  arrest  of  the  debtor  is  in  no  manner  for  security  or  satisfaction  of  the 
petitioning  creditor's  debt.  It  is  simply  to  secure  the  attendance  of  the  debtor 
from  lime  to  time,  as  the  court  shall  order,  until  the  decision  of  the  court  on  the 
petition  or  the  further  order  of  the  court^  and  it  is  to  that  purpose  and  no  other 
that  bail  is  required  of  him.     {In  re  Daniel  Sheehan,  8  B.  R.  345.) 

The  arrest  of  the  debtor  does  not  conflict  with,  and  is  not  an  evasion  of  the 
restriction  against  suing  out  execution  for  the  satisfaction  of  the  petitioning 
creditor's  judgment,  where  a  writ  of  error  is  pending  thereon,  and  a  bond  has 
been  duly  filled.     {In  re  Daniel  Sheehan,  8  B.  R.  345.) 

If  tbere  are  no  other  creditors,  the  execution  of  the  provisional  warrant  may 
be  stayed,  if  execution  upon  the  judgment  debt  of  the  petitioning  creditor  has 
been  stayed  by  suing  out  a  writ  of  error  and  filing  a  bond.  {In  re  Daniel 
Sheehan,  8  B.  R.  345.) 

The  second  alternative  clearly  relates  to  a  time  within  and  not  beyond  that  of 
the  fir.st,  and  appears  to  have  been  inserted  in  the  statute  with  the  object  of  allow- 
ing the  debtor  to  be  discharged,  at  the  discretion  of  the  court,  before  the  adjudi- 
cation of  bankruptcy,  not  of  keeping  him  in  custody  or  attendance  after  that  ad- 
judication and  during  the  pendency  of  the  proceedings  in  bankruptcy.  When 
the  debtor  has  attended  the  court  at  the  time  of  the  order  adjudging  him  a  bank- 
rupt, he  has  fulfilled  the  whole  obligation  imposed  upon  him  by  the  statute. 
The  obligation  can  not  be  extended  or  enlarged  by  the  court,  by  substituting 
"and"  for  ''or"  in  its  order  and  warrant.  ^{Usher  v.  Peaae,  12  B.  R.  305;  s.  c. 
116  Mass.  440.) 

An  arrest  can  not  be  made  under  the  warrant  after  the  adjudication  of  bank- 
ruptcy.    {Usher  v.  Fease,  12  B.  R.  305;  s.  c.  116  Mass.  440.) 

Sec.  5025. — A  copy  of  the  petition  and  order  to  show  cause 
shall  be  served  on  the  debtor  by  delivering  the  same  to  him  per- 
sonally, or  leaving  the  same  at  his  last  or  usual  place  of  abode; 
or,  if  the  debtor  can  not  be  found,  and  his  place  of  residence  can 
not  be  ascertained,  service  shall  be  made  by  publication  in  such 
manner  as  the  judge  may  direct.  No  further  proceedings,  unless 
the  debtor  appears  and  consents  thereto,  shall  be  had  until  proof 
has  been  given,  to  the  satisfaction  of  the  court,  of  such  service  or 
publication;  and  if  such  proof  is  not  given  on  the  return  day  of 
such  order,  the  proceedings  shall  be  adjourned,  and  an  order 
made  that  the  notice  be  forthwith  so  served  or  published. 
*And  if,  on  return  day  of  the  order  to  show  cause  as  aforesaid, 

*  So  amended  by  act  of  22  June,  1874,  ch.  390,  §  13,  18  Stat.  182. 
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tlie  court  shall  be  satisfied  that  the  requirement  of  section  five 
thousand  and  twenty-one  [thirty-nine]  of  said  act,  as  to  the 
number  and  amount  of  petitioning  creditors,  has  been  complied 
with,  or  if  within  the  time  provided  for  in  section  five  thousand 
and  twenty-one  [thirty-nine]  of  this  act,  creditors  sufficient  in 
number  and  amount  shall  sign  such  petition  so  as  to  make  a  total 
of  one-fourth  in  number  of  the  creditors,  and  one-third  in  the 
amount  of  the  provable  debts  against  the  bankrupt,  as  provided 
in  said  section,  the  court  shall  so  adjudge,  which  judgment  shall 
be  final;  otherwise  it  shall  dismiss  the  proceedings,  and,  in  cases 
hereafter  commenced,  with  costs. 

Statute  Revised— March  2, 1867,  ch.  176,  §  40, 14  Stat.  536.  Prior  Statute- 
April  4,  1800,  ch.  19,  §  3,  2  Stat.  22. 

Service  of  Process  and  Further  Proceedings. 

Where  a  corporation  has  been  dissolved  by  means  of  an  order  passed  by  a 
State  court,  in  an  action  instituted  by  the  State  attorney  general,  the  case  is 
one  where  the  debtor  proceeded  against'  can  not  be  found,  on  account  of  the 
dissolution,  and  the  service  of  the  order  to  show  cause  should  be  made  by  pub- 
lication.    {In  re  Washington  Marine  Ins.  Co.  2  B.  R.  648;  s.  c.  2  Ben.  292.) 

Service  is  tO'  be  deemed  to  be  made  personally  on  a  corporation  when  it  is 
effected  in  the  only  mode  in  which  service  can  be  made  on  such  artificial  per- 
sons, viz. :  by  delivering  the  order  to  its  head  or  principal  officers.  The  "usual 
place  of  abode  "  in  regard  to  corporations  means  their  principal  place  of  busi- 
ness.    (In,  re  California  Pacific  R.  R.  Co.  11  B.  R.  193 ;  s.  o.  3  Saw.  240.) 

A  service  of  the  order  to  show  cause  upon  a  corporation  is  sufficient,  if  it 
would  be  valid  and  effectual  if  made  in  a  suit  at  common,  law  in  the  circuit 
court.     {In  re  California  Pacific  R.  R.  Co.  11  B.  R.  193;  s.  c.  3  Saw.  240.) 

When  the  order  directs  that  a  copy  of  the  petition  and  order  shall  be  served 
upon  the  president  of  a  corparation,  if  the  president  can  not  be  found,  a  new 
order  may  be  issued,  upon  the  filing  of  an  affidavit  setting  forth  such  absence, 
directing  the  service  to  be  made  on  the  cashier,  and  such  service  will  be  valid. 
(Piatt  Y.  Archer,  6  B.  R.  465;  s.  c.  9  Blatch.  559.) 

The  words  "  if  such  debtor  can  not  be  found  "  mean  if  he  can  not  be  found 
within  the  jurisdiction  of  the  court.  The  marshal  is  not  compelled  to  serve 
him  in  another  jurisdiction,  even  when  he  knows  precisely  where  he  maybe 
fbund.  The  words  "  not  found "  have  a  well-settled  technical  meaning,  and 
mean  not  found  in  the  jurisdiction  of  the  court.  If  the  debtor  can  not  be  found 
within  the  jurisdiction  of  the  court,  that  does  not  authorize  service  out  of  the 
jurisdiction.  In  such  case  other  modes  of  service  must  be  resorted  to.  A  cor- 
poration can  have  no  legal  existence  out  of  the  bounds  of  the  sovereignty  by 
which  it  was  created.  It  must  dwell  in  the  place  of  its  creation.  Service  upon 
an  ofSccr  of  the  corporation  out  of  the  district  and  State,  or  service  at  the  sup- 
posed residence  of  the  corporation,  also  out  of  the  district  and  State,  is  defec- 
tive and  invalid.  The  fact  that  the  corporation  is  also  chartered  by  several 
States  does  not  make  it  one  corporate  body  on  which  service  can  be  made  at  its 
residence  in  any  one  of  those  States.  If  the  place  of  the  debtor's  residence  can 
not  be  ascertained,  as  if  there  is  no  office  of  the  corporation  within  the  district, 
and  no  person  representing  the  corporation,  on  whom  service  can  properly  be 
made,  can  be  found  in  the  district,  then  service  by  publication  may  and  should 
he  resorted  to.  (Ala.  &  Ohat.  R.  B.  Go.  v.  Jones,  5  B.  R.  97 ;  Stuart  v.  Au- 
mueller,  8  B.  R.  541.) 

The  act  is  entirely  silent  as  to  the  place  of  service.  The  mode  only  is  desig- 
nated.    The  act  authorizes  service  by  publication  only  when  the  party  to  be 
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eerved  can  not  be  found  or  his  place  of  residence  ascertained.  When  the  deb 
is  found,  personal  service  may  be  made  upoti  him  out  of  the  district.  (8tm( 
V.  Sines,  6  B.  R.  416;  s.  c.  33  Iowa,  60;  s.  c.  5  L.  T.  B.  4,6.) 

The  act  nowhere  provides  by  whom  a  personal  service  shall  be  made.  1 
fact  that  the  act  makes  special  provision  for  the  service  of  certain  processes 
the  marshal,  and  remains  entirely  silent  as  to  the  person  by  whom  the  order 
.show  cause  shall  be  served,  is  a  strong  argument  against  the  position  that  su 
order  can  be  served  by  the  marshal  only.  Expressio  unius  est  exclusio  alltri 
The  order  to  show  cause  is  not  directed  to  the  marshal,  but  to  the  debtor,  a 
may  be  served  by  the  marshal  or  any  other  person.  {/Stuart  v.  Mines,  6  B. 
416;  s.  c.  33  Iowa,  60;  s.  c.  5  L.  T.  B.  46.) 

The  prohibition  of  "further  proceedings"  is  intended  of  proceedings  up 
the  petition  and  against  the  debtor,  and  not  of  collateral  proceedings  by 
against  third  persons,  or  even  the  debtor.     (In  re  Muller  &  Bretano,  8  B.  R.  35 
B.  c.  1  Deady,  513;  s.  c.  2  L.  T.  B.  33.) 

After  the  filing  of  the  petition,  depositions  to  be  used  in  the  cause  may  be  tak 
at  any  time,  before  any  register,  upon  service  of  Botice  thereof  on  the  oppos 
party,  even  though  the  order  to  show  cause  has  not  been  served  upon  the  debtc 
{In  re  Dean  &  Garrett,  2  B.  R.  89.) 

Requisite  Number. 

It  is  a  matter  of  inquiry  for  the  court  to  ascertain  and  adjudge  whether  l 
requisite  number  of  creditors  have  joined  in  the  proceedings.  The  reason  1 
this  is  very  obvious.  This  provision  is  designed  to  guard  against  collusive  pi 
ceedings,  and  makes  it  the  duty  of  the  court  to  investigate  and  find  whether  t 
requisite  number  of  creditors  have  joined  in  the  proceedings,  and  whether  t 
proceedings  are  in  good  faith.  The  naked  allegation  in  the  petition,  althou, 
admitted  by  the  debtor,  does  not  seem  to  be  enough,  but  the  court  must  be  sat 
fied  that  the  requisite  number  of  creditors  have  united  in  the  petition,  a 
must  also  be  satisfied  that  the  admission  of  such  fact,  if  admitted  by  the  debt( 
is  made  in  good  faith.  {In  re  J.  Young  Scammon,  10  B.  R.  66 ;  s.  c.  6  Bi 
130;  in  re  Joliet  Iron  &  Steel  Co.  10  B.  B.  60;  s.  c.  1  A.  L.  T.  [N.  S.]  372; 
c.  10  A.  L.  J.  29 ;  s.  c.  6  0.  L.  N.  328 ;  s.  c.  22  Pitts.  L.  J.  207;  in  re  Isaac  Sci 
10  B.  R.  165;  s.  c.  7  Ben.  871;  s.  c.  10  A.  L.  T.  [N.  S.J  416;  in  re  James 
Keeler,  10  B.  R.  419;  s.  c.  1  A.  L.  T.  [N.  S.]  422;  s.  c.  20  I.  R.  R.  82.) 

When  the  court  has  adjudged  that  the  requisite  proportion  of  credit( 
have  joined  in  an  involuntary  petition,  the  judgmentis  final,  not  only  as  respe( 
the  debtor,  but  as  respects  all  his  creditors,  and  will  not  be  re-examined  by  t 
district  court  except  jipon  an  allegation  of  fraud  or  bad  faith.  {In  re  Wm. 
Duncan,  14  B.  R.  18;  in  re  John  H.  McKinley,  7  Ben.  562;  in  re  J.  Funk* 
stein,  14  B.  R.  213 ;  s.  c.  3  Saw.  605.) 

Where  the  summons  is  by  publication,  the  adjudication  will  not  be  set  asi 
on  the  application  of  the  debtor,  in  the  absen«e  of  fraud  or  collusion.  {Jn  re  Jo 
H.  McKinley,  7  Ben.  562.) 

Where  the  debtor  neither  admits  nor  denies  the  allegation,  but  merely  mal 
default,  the  adjudication  will  not  be  set  aside  on  the  application  of  creditors,  t 
less  bad  faith  or  collusion  is  alleged.  {In  re  J.  Funkenstein,  14  B.  R.  213; 
c.  3  Saw.  605.) 

After  an  adjudication  of  bankruptcy  no  inquiry  can  be  made  into  the  tru 
of  an  affidavit  tiled  to  show  that  the  requisite  proportion  of  creditors  have  unit 
in  the  petition,  unless  fraud  or  bad  faith  is  alleged.  {In  re  Wm.  B.  Duncan, 
B.  R.  18.) 

The  cn-operatinn  of  the  debtor  in  securing  creditors  by  lawful  means  to  un 
in  an  involuntary  petition,  is  no  ground  for  setting  aside  an  adjudication.  ( 
re  Wm.  B.  Duncan,  14  B.  R.  18.) 
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Seo.  6026. — On  such  return  day,  or  adjourned  day,  if  the  no- 
tice has  been  duly  served  or  publishecl,  or  is  waived  by  the 
appearance  and  consent  of  the  debtor,  the  court  shall  proceed 
summarily  to  hear  the  allegations  of  the  petitioner  and  debtor, 
and  may  adjourn  the  proceedings  from  time  to  time,  on  good 
cause  shown,  and  shall,  if  the  debtor  on  the  same  day  so  demands 
in  writing,  order  a  trial  by  jury  at  the  first  term  of  tlio  court 
at  which  a  jury  shall  be  in  attendance,  tp  ascertain  the  fact  of  the 
alleged  bankruptcy.*  Or,  at  the  election  of  the  debtor,  the 
«ourt  may,  in  its  discretion,  award  a  venire  facias  to  the  marshal 
of  the  district  returnable  within  ten  days  before  him,  for  the  trial 
of  the  facts  set  forth  in  the  petition,  at  which  time  the  trial  shall 
be  had,  unless  adjourned  for  cause.  And  unless,  upon  such  hearing 
or  trial,  it  shall  appear  to  the  satisfaction  of  said  court,  or  of  the  jury, 
as  the  case  may  be,  that  the  facts  set  forth  in  said  petition  are  true,  or 
if  it  shall  appear  that  the  debtor  has  paid  and  satisfied  all  liens  upon 
his  property,  in  case  the  existence  of  such  liens  was  the  sole  ground 
of  the  proceeding,  the  proceeding  shall  be  dismissed,  and  the  re- 
spondent shall  recover  costs ;  and  all  proceedings  in  bankruptcy 
may  be  discontinued  on  reasonable  notice  and  hearing,  with  the 
approval  of  the  court,  and  upon  the  assent,  in  writing,  of  such 
debtor  and  not  less  than  one-half  of  his  creditors,  in  number  and 
amount ;  or  in  case  all  the  creditors  and  such  debtor  assent  there- 
to, such  discontinuance  shall  be  ordered  and  entered ;  and  all 
parties  shall  be  remitted,  in  either  case,  to  the  same  rights  and 
duties  existing  at  the  date  of  the  filing  of  the  petition  for  bank- 
ruptcy, except  so  far  as  such  estate  shall  have  been  already  ad- 
ministered and  disposed  of.  And  the  court  shall  have  power  to 
make  all  needful  orders  and  decrees  to  carry  the  foregoing  pro- 
vision into  eflfect.  If  the  petitioning  creditor  does  not  appear 
and  proceed  on  the  return  day,  or  adjourned  day,  the  court  may, 
upon  the  petition  of  any  other  creditor  to  the  required  amount, 
proceed  to  adjudicate  on  such  petition,  without  requiring  a  new 
service  or  publication  of  notice  to  the  debtor. 

Statute  Revised— March  2,  1867,  ch.  176,  §§  41,  42fl4  Stat.  537.  Prior 
■Statutes— April  4,  1800,  ch.  19,  §  3,  2  Stat.  22;  Aug.  19,  1841,  ch.  9,  §  1,  5 
Stat.  440. 

Appearance  and  Pleadings, 

A  debtor  who  has  not  been  served  with  the  order  to  show  cause  may  appear 
by  attorney.  It  is  not  necessary  that  he  should  appear  in  person.  {In  re  Wey- 
hausen  et  al.  1  Ben.  397.) 

A  party  who  appears  without  an  order  to  show  cause,  and  confesses  or  puts 
in  a  denial  of  the  alleged  acts  of  bankruptcy,  and  demands  a  trial,  submits  him- 
self to  the  jurisdiction  of  the  court.     {In  re  Moses  A.  McNaughton,  8  B.  R.  44.) 

If  a  corporation,  subject  to  the  provisions  of  the  bankrupt  act,  is  in  exist- 
ence when  the  petition  against  it  is  filed,  and  when  the  proper  papers  are  served 

*  So  amended  by  act  of  22  June,  1874,  ch.  390,  §  14,  18  Stat.  182. 
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on  its  proper  oflficer,  a  decree  dissolving  the  corporation  made  after  such  service- 
and  before  the  return  day  can  not  oust  the  jurisdiction  of  the  bankrupt  court  to- 
proceed  on  the  return  day  to  an  adjudication  of  bankruptcy.  The  papers  hav- 
ing been  served  on  an  officer  of  the  corporation  while  the  corporation  was  in 
being,  the  order  of  adjudication  is  substantially  a  proceeding  in  rem,  and  not 
one  in  personam.  The  proceeding  in  bankruptcy  does  not  abate  by  the  dissolu- 
tion of  a  corporation  so  as  to  be  incapable  of  being  proceeded  with  thereafter. 
{Piatt  V.Archer,  6  B.  R.  465;  s.  c.  9  Blatch.  559.) 

Where  the  parties  appear  on  the  return  day  or  adjourned  day,  and  join  issue,, 
and  no  further  proceeding  or  adjournment  is  had,  the  matter  is  to  be  considered 
as  pending  from  day  to  day.  In  such  case  each  subsequent  day  is  an  adjourned 
day  to  all  intents  and  purposes.     (In  re  William  Buchanan,  10  B.  R.  97.)  ^ 

If  the  petitioning  creditor  and  the  debtor  appear  on  the  return  day,  the  want 
of  a  formal  adjournment  does  not  terminate  the  proceedings,  for  such  an  adjourn- 
ment is  not  necessary  to  keep  them  alive.  {In  re  William  Buchanan,  10  B.  R. 
97.) 

After  the  return  day,  an  answer  can  only  be  filed  by  special  leave  of  the 
court.  {In  re  Gebhardt,  3  B.  R.  268;  vide  in  re  Isaac  Scull,  10  B.  R.  165;  s. 
c.  7  Ben.  371 ;  s.  c.  1  A.  L.  T.  [N.  S.]  416.) 

When  the  allegations  of  the  petition  are  not  sufficiently  distinct,  the  debtor 
may  decline  to  answer  on  that  ground,  and  ask  that  they  be  made  more  definite 
and  certain,  or  be  stricken  out.  {In  re  Randall  &  Sunderland,  3  B.  R.  18;  s.  c. 
1  Deady,  557 ;  s.  c.  2  L.  T.  B.  69.) 

When  the  allegations  of  the  petition  are  insufficient,  the  objection  may  be 
taken  by  a  demurrer,  but  a  demurrer  is  not  a  proper  mode  to  raise  a  question  as 
to  the  sufficiency  of  the  allegations  on  the  ground  that  they  are  not  precise  and 
definite.     {Orem  &  Son  v.  Ha/rley,  3  B.  R.  263.) 

A  plea  in  abatement  of  the  pendency  of  other  proceedings  in  bankruptcy  in- 
stituted by  the  petitioning  creditor  must  show  jurisdiction  in  the  court  whose 
proceedings  are  so  set  up.     {In  re  John  T.  Balcb,  3  McLean,  221.) 

A  general  demurrer  which  is  good  only  as  to  one  of  the  several  acts  of  bank- 
ruptcy alleged  in  the  petition  can  not  be  sustained.  {In  re  Kenyon  &  Fenton,  6 
B.  R.  238;  s.  c.  1  Utah  Ter.  47.) 

The  debtor  may  at  the  same  time  demur  to  the  sufficiency  of  the  allegations 
of  the  petition,  and  file  an  answer  denying  the  acts  of  bankruptcy.  {In  re 
Nickodemus,  3  B.  R.  230 ;  s.  c.  1  L.  T.  B,  140 ;  s.  c.  2  C.  L.  N.  49 ;  s.  c.  16  Pitts. 
L.  J.  233 ) 

Objections  to  thejnaintenance  of  the  proceedings  may  be  made  by  a  motion 
to  set  aside  the  petition.     {In  re  Melick,  4  B.  R.  97.) 

When  a  motion  to  dismiss  has  been  filed,  attention  must  first  be  giveil  to 
that,  unless  it  is  waived.     {Hunt  v.  Poohe,  5  B.  R.  161.) 

On  the  overruling  of  a  demurrer,  the  court  may  adjudge  the  debtor  a  bank- 
rupt on  the  allegations  of  the  petition,  and  he  will  have  no  legal  right  to  com- 
plain. It  is  in  the  discretion  of  the  court  to  say  whether  he  shall  make  a  new 
choice  of  defense  or  not.     {In  re  A.  Benham,  8  B.  R.  94.) 

If  the  debtor  demurs  to  the  petition  on  the  return  day,  and  the  hearing  is 
postponed  to  a  subsequent  day,  he  thereby  waives  his  right  to  demand  a  jury 
trial  upon  the  overruling  of  the  demurrer.     {In  re  A.  Benham,  8  B.  R.  94.) 

If  the  petition  sets  forth  an  act  of  bankruptcy  on  the  part  of  one  of  the  debt- 
ors, but  not  of  all,  it  may,  when  a  demurrer  is  sustained,  be  retained  as  to  him 
and  dismissed  as  to  the  others.     {In  re  Redmond  &  Martin,  9  B.  R.  408.) 

The  questions  at  issue  on  the  petition  and  the  denial  of  bankruptcy  are  ques- 
tions solely  between  the  petitioning  creditor  and  the  debtor,  with  which  no  out- 
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side  party,  sustaining  merely  the  relation  of  a  person  who  claims  to  be  a  credit- 
or, can  be  permitted  to  interfere.  A  mere  creditor  can  have  no  concern  in  the 
matter  before  adjudication.  {In  re  Boston  R.  R.  Co.  5  B.  R.  232;  in  re  Bush, 
6  B.  R.  179;  s.  c.  6  W.  J.  276;  Dtitton  v.  Freeman,  5  Law  Rep.  447.) 

Any  creditor  has  a  standing  in  court  to  be  heard  touching  the  proceedings  in 
any  case  prior  to  the  adjudication,  if  he  shows  by  proof  satisfactory  to  the  court, 
that  he  is  in  fact  a  creditor,  and  that  his  interests  will  be  afTected  by  the  adjudi- 
cation. A  formal  and  technical  proof  is  not  necessary.  A  petition  by  an  alleged 
creditor  against  his  debtor  to  compel  a  submission  of  his  estate  to  the  bankrupt 
court  is  not  a  mere  suit  inter  partes.  It  rather  partakes  of  the  nature  of  a  pro- 
ceeding in  rem,  in  which  every  actual  creditor  has  a  direct  interest.  The  pro- 
ceeding is  summary,  and  in  a  high  degree  informal,  and  it  should  be  free  from 
technical  embarrassment.  No  one  is  entitled  to  be  heard  thereon  who  has  no 
interest  to  protect.  To  justify  an  intervention  the  object  or  purpose  disclosed 
must  be  one  which  in  a  legal  sense  is  meritorious  and  not  purely  ofBcious;  there- 
fore the  facts  alleged  as  ground  of  intervention  must  be  such  as  entitle  the  appli- 
cant to  consideration.  The  court  must  be  able  to  see  that  the  intervention  may 
serve  some  useful  purpose,  either  in  protecting  the  rights  of  the  applicant,  or 
those  of  the  creditors  at  large.  {In  re  Boston  R.  R.  Co.  6  B.  R.  209,  222 ;  s.  c. 
9  Blatch.  101,  409.;  in  re  Bonnet,  1  N.  Y.  Leg.  Obs.  310;  in  re  Heusted,  5  Law 
Rep.  510;  Clinton  v.  Mayo,  12  B.  R.  39.) 

No  creditor  can  appear  and  contest  the  proceedings  until  he  proves  his  debt. 
{Button  V.  Freeman,  5  Law  Rep.  447.) 

The  creditor  who  Is  charged  by  the  petition  with  receiving  a  preference  may 
appear  and  oppose  the  adjudication.  {In  re  Heusted,  5  Law  Rep.  510;  Clinton 
V.  Mayo,  12  B.  R.  39.) 

A  petitioning  creditor  who  has  filed  a  prior  petition  in  another  court  may 
intervene.     {In  re  Boston  R.  R.  Co.  6  B.  B.  209;  s.  c.  9  Blatch.  101.) 

A  creditor  who  has  received  a  mortgage  which  is  liable  to  be  assailed  as  a  prefer- 
ence may  intervene.     {In  re  Walter  S.  Derby,  8  B.  R.  106 ;  s.  c.  6  Ben.  232.) 

An  attaching  creditor  may  intervene  and  oppose  the  afijudication.  {In  re 
S.  Mendelsohn,  12  B.  R.  533;  s.  c.  3  Saw.  343;  in  re  Hatje,  12  B.  R.  548;  s.  c. 
6Biss.  436;  in  r«  Francis  M.  Jack,  13  B.  R.  296;  s.  c.  1  Woods,  549;  in  re 
0.  G.  Scrafford,  14  B.  R.  184;  s.  c.  15  B.  R.  104;  s.  c.  4  Cent.  L.  J.  19.) 

An  attaching  creditor  may  intervene  to  contest  an  adjudication  upon  the 
merits  as  well  as  to  claim  that  the  court  has  no  jurisdiction  of  the  case.  {In  re 
Elias  G.  Williams,  14  B.  R.  132.) 

An  attaching  creditor  who  intervenes  to  oppose  an  adjudication  may  take 
advantage  of  any  defense  available  to  the  debtor.  {In  re  Elias  G.  Williams,  14 
B.  R.  132.) 

An  attaching  creditor  may  contest  the  adjudicaton  on  the  ground  that  the 
proper  proportion  of  creditors  have  not  joined  in  the  petition.  {In  re  C.  G. 
Scrafford,  14  B.  R.  184;  s.  c.  15  B.  R.  104;  s.  c.  4  Cent.  L.  J.  19.) 

An  objection  to  defects  in  the  petition  may  be  made  even  at  the  heaiing. 
The  objection  is  in  the  nature  of  a  motion  in  arrest  of  judgment.  {In  re  Waite 
&  Crocker,  1  B.  R.  373;  s.  c.  Lowell,  207.) 

The  process,  pleading."?,  and  proceedings  in  a  case  of  involuntary  bankruptcy 
must  be  regarded  as  governed  and  controlled  by  the  rules  and  reeulations  pre- 
scribed in  the  trial  of  civil  actions  at  common  law.  {Ins.  Go.  v.  Oomstoclr,,  8  B. 
R.  145;  s.  0.16  Wall.  258.) 

A  reasonable  construction  requires  the  debtor^s  allegations  to  be  reduced  to 
writing,  and  in  such  form  as  to  raise  an  issue  in  analogy  to  issues  in  other  cases 
triable  by  a  jury.     The  word  "allegations"  is  used  in  the  sense  of  pleadings, 
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as  meaning  a  formal  statement  of  the  acts  of  bankruptcy  in  the  petition,  an 
like  formal  defense  of  the  debtor  thereto,  either  a  general  denial  which  will 
in  issue  all  the  facts  stated  in  the  petition,  or  a  statement  of  any  matters 
avoidance  according  to  the  rules  governing  pleadings  in  common  law  cases. 
re  Sutherland,  1  B.  R.  531;  s.  c.  1  Deady,  344;  in  re  Alexander  Findlay,  9 
R.  83;  s.  c,  5  Biss.  480;  contra,  in  re  Heydette,  8  B.  R.  833.) 

Form  No.  61  is  the  form  of  the  order  to  be  entered  by  the  court.  It  is 
an  act  or  allegation  of  the  debtor,  but  is  an  order  of  the  court  based  upon 
allegation  of  the  debtor  previously  presented  or  communicated  to  the  cour 
some  form,  either  orally  or  in  writing.  (In,  re  Alexander  Findlay,  9  B.  R. 
s  c.  5  Biss.  480;  in  re  Sutherland,  1  B.  R.  531;  s.  c.  1  Deady,  344;  con\ 
Pldps  V.  Classen,  3  B.  R.  87;  s.  c.  1  Wool.  204;  in  re  Dunham  &  Orr,  2 
R.  17;  s.  c.  2  Ben.  488;  s.  c.  1  L.  T.  B.  89;  in're  Heydette,  8  B.  R.  333; 
re  Hawkeye  Smelting  Co.  8  B.  R.  385.) 

The  answer  should  be  made  under  oath.  The  general  rule  in  all  courts  ii 
require  a  pleading  or  petition  to  be  answered  in  as  solemn  a  manner  as  it  is 
quired  to  be  made.  {In  re  Alexander  Findlay,  9  B.  R.  83;  s.  c.  5  Biss.  4 
contra,  in  re  Gebhardt,  3  B.  R.  268;  in  re  Heydette,  8  B.  R.  333.) 

The  objection  that  the  petition  is  not  duly  signed  and  verified  is  waived 
putting  in  a  denial  of  the  act  of  bankruptcy,  and  a  demand  for  a  trial.  By  si 
an  act  the  debtor  waives  not  only  the  necessity  of  an  order  to  show  cause, 
the  necessity  of  proof  of  the  authority  of  the  person  sigaing  the  petition,  a 
in  fact,  of  any  verification  whatever.  Proof  of  the  authority  of  a  person  si 
ing  a  creditor's  petition  in  a  representative  capacity,  and  a  verification  of 
petition,  like  the  accompanying  proof  of  the  petitioning  creditor's  debt  i 
deposition  as  to  the  alleged  act  of  bankruptcy,  are  requisite  only  to  autho) 
the  making  of  an  order  to  show  cause.  When  that  is  done  their  ofBce  is  acc( 
plished,  and  they  never  can  be  and  never  are  of  any  other  or  further  use  in 
case.     {Inre  Moses  A.  McNaughton,  8  B.  R.  44.) 

The  debtor  may  deny  that  the  petitioner  is  a  creditor,  and  by  proofs  m! 
tain  such  denial.  The  act  provides  that  if  the  debtor  proves  that  the  facts 
forth  in  the  petition  are  not  true,  the  proceedings  shall  be  dismissed.  The  fi 
set  forth  in  the  petition  are  all  those  which  are  necessary  to  make  it  the  dut; 
the  court  to  adjudge  the  debtor  a  bankrupt;  that  is  to  say,  there  must  be  bel 
the  court  a  creditor  with  a  provable  debt  to  the  required  amount,  and  tl 
must  be  established  an  act  of  bankruptcy  within  six  months  before  the  fllin| 
the  petition.  It  must  also  be  alleged  and  shown  that  the  debtor  owes  provi 
debts  to  the  amount  of  three  hundred  dollars.  Unless  all  these  concur, 
petitioner  has  no  right  to  prosecute  the  petition,  and  however  he  may  be  abl 
prove,  or  does  prove,  the  commission  of  acts  of  bankruptcy,  he  is  not  by 
clothed  with  the  right  or  power  to  begin  or  sustain  a  prosecution  or  ask  a  dec! 
{In  re  Cornwall,  6  B.  R.  805;  s.  c.  9  Blatch.  114;  in  re  Ouimette,  3  B.  R.  5 
s.  c.  1  Saw.  47.) 

The  debt  and  the  act  of  bankruptcy  taken  together  constitute  the  caus 
action.  The  defense  set  up  may  go  to  either  or  both  of  these  matters,  and  tl 
may  be  several  defenses  to  each,  but  they  must  be  separately  stated — that  is 
that  each  one  will  stand  or  fall  by  itself  without  the  aid  of  the  other,  (ii 
Ouimette,  8  B.  R.  566 ;  s.  c.  1  Saw.  47) 

It  is  nowhere  expressly  or  impliedly  said  that  one  who  can  furnish  p 
which,  unexplained  and  uncontradicted,  would  show  prima  facie  that  he 
creditor,  may  file  a  petition,  or  that  a  party  may  be  adjudged  a  bankrupt  u 
such  petition.  The  objection  that  the  petitioner  is  not  a  creditor  goes  not  ( 
to  his  disability,  but  to  the  jurisdiction  of  the  cause.  It  would  be  monstt 
injustice  if  parties  were  not  only  liable  to  be  proceeded  against,  but  must  ne 
sarily  be  adjudged  bankrupts,  submit  to  a  warrant  and  be  dispossessed  ol 
their  property  at  the  instance  of  any  one  and  every  one  who  either  dishone 
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or  by  mistake  was  able  to  present,  by  petition  and  affidavits,  prima  facie  evi- 
dence of  a  debt,  when  in  truth  none  existed.  It  might  often  happen  tiiat  the 
only  act  of  bankruptcy  alleged  depended  for  its  character  upon  the  very  ques- 
tion whether  any  debt  was  owing  to  the  petitioner;  and  if  a  mere  prima  facie 
case  shown  by  the  petition  precluded  further  inquiry  on  that  question,  a  party 
might  be  declared  a  bankrupt,  his  property  be  subjected  to  administration  under 
the  law,  and,  in  the  end,  it  would  appear  that  the  petitioner,  having  no  debt, 
•no  act  of  bankruptcy  had  been  committed,  and  the  whole  proceeding,  injurious 
as  it  must  be,  was  wholly  groundless.  {In  re  Cornwall,  6  B.  R.  305;  s.  c.  9 
Blatch.  114.) 

When  the  petition  sets  forth  the  several  acts  of  bankruptcy  alleged  conjunc- 
tively, the  denial  in  the  answer  should  be  in  the  disjunctive,  and  in  such  form  as 
to  fully  deny  either  of  the  intentions  imputed  to  the  debtor.  {In  re  S.  T.  Smith, 
S  B.  R.  377;  s.  c.  4  Ben.  1 ;  s.  c.  1  L.  T.  B.  147.) 

A  proceeding  in  bankruptcy  is  not  an  action  to  collect  a  debt,  but  to  pro- 
cure an  adjudication  of  bankruptcy,  and  therefore  u,  plea  of  tender  of  the 
amount  due  the  petitioner  can,  under  no  circumstances,  be  a  defense  to  it.  The 
allegation -of  the  petition  is,  that  the  party  is  not  only  indebted  to  the  petitioner, 
but  that  he  has  committed  an  act  of  bankruptcy.  To  this  it  is  no  sufficient 
answer  to  allege  a  tender  of  the  amount  due.  The  court  will  not  presume  that 
the  petitioner  is  the  only  creditor.  If,  in  fact,  there  are  no  other  creditors,  the 
plea  should  contain  an  allegation  to  that  effect.  A  plea  containing  such  an  alle- 
gation would  not  be  a  good  defense.  {In  re  Ouimette,  3  B.  R.  566 ;  s.  c.  1  Saw. 
47.) 

If  the  debtor  proves  that  there  are  no  other  creditors  to  the  requisite 
amount  to  proceed  against  him  under  the  bankrupt  act,  and  tenders  the 
amount  due  on  the  petitioning  creditor's  claim,  together  with  the  costs  of  the 
proceedings,  the  proceedings  will  be  dismissed.  (In  re  Daniel  Sheehan,  8  B.  R. 
353.) 

If  the  tender  of  payment  does  not  include  the  costs,  the  debtor  must  pay  full 
costs,  as  upon  an  adjudication,  after  hearing,  if  the  proceedings  are  dismissed. 
{In  re  Daniel  Sheehan,  8  B.  R.  353.) 

If  the  petitioning  creditor,  after  the  filing  of  the  petition,  obtains  an  order 
in  the  suit  instituted  in  a  State  court  for  the  arrest  of  the  bankrupt  and  another, 
but  instructs  the  sheriff  not  to  arrest  the  bankrupt,  a  voluntary  surrender,  and 
giving  of  bail  in  that  action  will  not  be  a  sufficient  ground  for  dismissing  the 
petition,  although  the  debt  which  constitutts  the  cause  of  action  in  both  cases 
is  the  same.  A  person  proceeded  against  as  a  bankrupt  does  not  by  volun- 
tarily placing  himself  under  arrest,  or  in  jail,  or  in  any  other  place  of  confine- 
ment, remove  himself  from  the  effect  of  the  bankrupt  law.  {In  re  George 
Merkle,  5  Ben.  8.) 

The  debtor  may  set  up  a  claim  for  unliquidated  damages  arising  out  of  a 
contract,  as  a  set-off  or  counter-claim  against  the  petitioning  creditor's  debt. 
{Inre  Osage  V.  &  S.  K.  R.  R.  Co.  9  B.  R.  281 ;  s.  c.  1  Cent.  L.  J.  33.) 

Where  a  debtor  has  committed  an  act  of  bankruptcy,  he  can  not  discharge 
himself  from  his  legal  liability  for  such  aft  by  subsequent  rescission  or  undoing 
thereof     (J/i  re  Thomas  Ryan,  2  Saw.  411.) 

A  feme  covert  may  avail  herself  of  her  coverture  to  defeat  the  debt  which  is 
the  basis  of  proceedings  in  bankruptcy.  {In  re  Schlichter  et  al.  2  B.  R.  336; 
in  re  Howland,  2  B.  R.  357;  in  re  Rachel  Goodman,  8  B.  R.  380;  s.  c.  5  Biss. 
401.) 

When  a  note  is  given  by  a.  feme  covert,  it  must  appear  on  the  face  that  it  was 
given  with  the  intent  to  bind  her  separate  estate,  or  there  must  be  allegations 
that  it  was  given  for  the  benefit  of  her  separate  estate,  or  in  the  course  of 
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trading  transactions  which  she  is  authorized  to  engage  in  by  law.     {In  re  Hol- 
land, 2  B.  R.  357;  in  re  Sehlichter,  2  B.  E.  336.) 

A  married  woman,  living  separate  and  apart  from  her  husband,  may,  under 
the  laws  of  California.,  contract  a  valid  debt,  which  can  be  enforced  against  htr. 
(In  re  Julia  Lyons,  2  Saw.  524;  s.  c.  1  A.  L.  T.  [N.  S.]  167.) 

A  person  who  is  so  unsound  of  mind  as  to  be  wholly  incapable  of  manag- 
ing his  affairs  can  not,  in  that  condition,  commit  an  act  for  which  he  can  be 
forced  into  bankruptcy  by  his  creditors  against  the  objection  of  his  guardian, 
(J»  re  Marvin,  1  Dillon,  178;  s.  c.  3  0.  L.  N.  394;  in  re  Mitzel,  3  Cent.  L.  J. 
555.) 

The  denial  of  a  fraudulent  intent  to  give  a  fraudulent  preference  involves  a 
confession  of  an  intent  to  give  a  preference,  though  not  a  fraudulent  one.  Such 
a  preference  is  an  act  of  bankruptcy.  {In  re  R.  Sutherland,  1  B.  R.  531 ;  s.  c. 
1  Deady,  344.) 

A  corporation  by  appearing  and  answering  a  petition  thereby  admits  that 
it  may  be  proceeded  against  in  bankruptcy,  and  can  not  afterwards  object  that 
the  petition  does  not  allege  that  it  is  a  moneyed,  business  or  commercial  corppra- 
tion.  {In  re  Oregon  B.  Printing  &  Publishing  Co.  13  B.  R.  503;  s.  c.  11  Pac. 
L.  R.  233;  s.  c.  3  Cent.  L.  J.  515.) 

Irrelevant  or  immaterial  matter  in  a  pleading  may  be  stricken  out,  although 
it  is  a  denial  of  an  immaterial  allegation  in  a  prior  pleading.  {In  re  Oregon  B. 
P.  &  P.  Co.  13  B.  R.  199;  s.  c.  14  B.  R.  405;  s.  c.  3  Saw.  614. 

When  the  case  is  brought  to  a  hearing  on  petition  and  answer,  and  the 
answer  denies  material  averments  contained  in  the  petition,  the  averments  must 
be  regarded  as  disproved,  unless  they  are  conclusively  presumed  by  law. 
(Wells  et  al.  [ex  parte  II.  B.  Olaflin  &  Co.]  1  B.  R.  171 ;  s.  c.  1  L.  T.  B.  20;  s. 
c.  7  A.  L.  Reg.  163.) 

It  is  a  well-settled  rule  of  pleading,  that  a  traverse  or  denial  must  not  be 
taken  on  a  mere  matter  or  conclusion  of  law,  for  the  effect  would  be  to  submit  the 
question  of  law  to  the  jury  rather  than  to  the  court.  But  when  the  conclusion 
is  a  mixed  one  of  law  and  fact,  then  it  is  clearly  traversable,  and  the  issue  raised 
thereby  triable  by  a  jury,  under  the  direction  of  the  court  as  to  the  law.  The 
sale  of  his  property  by  a  debtor  is  not  necessarily  an  act  of  bankruptcy.  It  de- 
pands  upon  the  intent  with  which  it  is  done,  and  as  this  intent  is  not  a  mera 
conclusion  of  law,  but  of  law  and  fact  compounded,  it  may  be  traversed  or  de- 
nied.    {In  re  Silverman,  4  B.  R.  523 ;  s.  c.  2  Abb.  C.  C.  243 ;  s.  c.  1  Saw.  410.) 

Although  the  intent  to  prefer  is  a  necessary  ingredient  in  the  alleged  act  of 
bankruptcy,  yet,  if  a  preference  is  a  necessary  consequence  of  the  facts  admitted 
in  the  answer,  the  law  conclusively  presumes  the  intent  to  prefer,  and  the  intent 
can  not  be  denied  and  tried  as  an  issue  of  fact.  When,  by  law,  the  consequences 
must  necessarily  follow  the  act  done,  the  presumption  is  ordinarily  conclusive, 
and  can  not  be  rebutted  by  any  evidence  of  intention.  {In  re  Silverman,  4  B.  R. 
523;  s.  c.  2  Abb.  C.  0.  243;  s.  c.  1  Saw.  410;  in  re  S.  T.  Smith,  3  B.  R.  377; 
s.  c.  4  Ben.  1 ;  s.  c.  1  L.  T.  B.  147;  in  re  Thomas  Ryan,  2  Saw.  411.) 

An  allegation  in  the  answer  as  to  the  value  of  property  which  the  debtor 
owns  and  holds,  is  simply  surplusage  and  immaterial,  and  ought  to  be  stricken 
out,  but  it  is  no  ground  for  a  demurrer.  A  plea  of  a  tender  of  the  petitioner's 
debt  may  be  stricken  out  as  immaterial.  Objections  to  the  sufficiency  of  an 
answer  may  be  taken  by  demurrer.  When  a  demurrer  to  an  answer  is  over- 
ruled, the  petitioner  may  be  permitted  to  reply  on  payment  of  costs.  {In  re 
Ouimette,  3  B.  R.  566;  s.  c.  1  Saw.  47.) 

If  the  denial  of  the  allegation  in  the  petition  is  not  in  proper  form,  the  proper 
course  is  to  move  to  strike  the  paper  from  the  file,  and  to  vacate  the  subsequent 
record  and  order  made  thereon.     {In  re  Heydette,  8  B.  R.  333.) 
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^hen  the  answer  consists  merely  of  the  denial  contained  in  Form  No.  61, 
plication  is  needed.  (In  re  Dunham  &  Orr,  2  B.  R.  17;  s.  c.  2  Ben.  488; 
IL.  T.  B.89.) 

the  petitioning  creditor  is  declared  a  bankrupt,  his  assignee  may  be  sub- 
ed  as  a  petitioner  in  his  place,  and  prosecute  the  petition.  (In  re  B.  F. 
s,  7  B.  R.  506.) 

he  remedies  of  an  assignee  under  the  law  are  regulated  by  the  same  provi- 
that  control  the  rights  of  other  parties.  He  can  not  in  any  way  secure 
an  insolvent  debtor  a  preference  over  other  creditors  for  the  estate  which 
administering.     He  must  adopt  the  only  remedy  which  the  law  allows  him 

5  performance  of  his  duty  to  collect  the  assets  of  the  bankrupt,  and  that  i^ 
ling  of  a  petition  in  bankruptcy  against  the  bankrupt's  Insolvent  debtor. 
8  B.  F.  Jones,  7  B.  R.  506.) 

motion  for  an  adjudication  upon  or  notwithstanding  the  respondent's  an- 
may  be  denied,  and  the  case  allowed  to  proceed  to  trial  upon  the  merits. 

6  Safe  D.  &  S.  Inst.  7  B.  R.  392.) 

jury  can  not  be  demanded  on  any  day  but  the  return  day.  By  consent 
irties,  an  adjourned  day  may  be  held  to  be  the  same  in  all  respects  as  the 
n  day.  (In  re  G.  &  H.  Papke,  1  Ben.  342;  in  re  Gebhardt,  3  B.  R.  268; 
Sherry,  8  B.  R.  142;   Clinton  v.  Mayo,  12  B.  R.  39.) 

the  petition  was  not  signed  originally  by  the  requisite  number  of  credit- 
md  was  only  made  complete  by  the  filing  of  an  intervening  petition  after 
eturn  day,  the  debtor  may  demand  a  jury  trial  on  the  day  when  such  inter- 
ig  petition  is  filed.     (In  re  J.  M.  Kintner,  22  Pitts.  L.  J.  150.) 

the  debtor  demand  a  jury  trial,  the  court  may  issue  a  special  venire  to  suxn- 
a  jury  to  try  the  issue.  (In  re  Alexander  Findlay,  9  B.  R.  83 ;  s.  c.  5 
480;  in  re  Hawkeye  Smelting  Co.  8  B.  R.  385.) 

he  district  court  may  impanel  a  jury  to  try  the  issue  of  bankruptcy  vel  non 
g  a  vacation  as  well  as  in  term  time.     (Lehman  v.  Strassberger,  2  Woods, 


Evidence. 

he  burden  of  proof  rests  upon  the  creditor.  (Brock  v.  Hoppoch,  2  B.  R. 
c.  2  Ben.  478;  m  re  Randall  &  Sunderland,  3  B.  R.  18;  s.  c.  1  Deady, 
s.  c.  2  L.  T.  B.  69 ;  in  re  Leonard,  4  B.  R.  563 ;  s.  c.  2  L.  T.  B.  177;  in  re 
&  Miller,  8  B.  R.  514;  in  re  Jelsh  &  Dunnebacke,  9  B.  R.  412;  in  re 
ler,  Wilcox  &  Ogden,  1  N.  Y.  Leg.  Obs.  325 ;  in  re  Oregon  B.  Printing  & 
shing  Co.  13  B.  R.  503 ;  s.  c.  11  Pac.  L.  R.  233 ;  s.  c.  3  Cent.  L.  J.  515.) 

paper  sworn  to  and  filed  by  an  ofBcer  of  a  corporation  is  competent  evi- 
!  against  it,  but  is  not  conclusive.  (Inre  Oregon  B.  Printing  &  Publish- 
lo.  13  B.  R.  503 ;  s.  c.  11  Pac.  L.  R.  233 ;  s.  c.  3  Cent.  L.  J.  515.) 

defense  which  has  been  stricken  out  of  the  case  may  be  given  in  evidence 
admission.  (In  re  Oregon  B.  Printing  &  Publishing  Oo.  13  B.  R.  503;  s. 
Pac.  L.  R.  2S3;  s.  c.  3  Cent.  L.  J.  515.) 

he  letters  of  the  debtor  are  admissible  in  evidence  against  an  attaching 
tor  who  intervenes  to  oppose  an  adjudication.  (In  re  Hatje,  12  B.  R.  548; 
6  Biss.  486.) 

iie  admissions  of  the  debtor  made  in  the  course  of  an  examination  upon 
emental  proceedings,  when  duly  authenticated  under  section  905,  are  ad- 
ble  in  evidence  against  him.     (In  re  Rooney,  6  B.  R.  163.) 

tie  district  court  has  plenary  power  to  compel  the  examination  of  all  papers 
oooks  of  the  debtor,  or  in  his  possession,  if  pertinent  to  the  issue  and  re- 


462  THE   BANKRUPT   LAW.  [§  505 

quired  for  the  protection  of  the  rights  and  interest  of  the  petitioning  credit 
(In  re  Mendenhall,  9  B.  R.  285.) 

The  provisions  of  section  724  are  peculiarly  stringent,  and  when  a  court 
asked  to  enforce  it,  a  plain  case  must  be  presented  for  its  interposition.  Th 
is  no  limitation  in  regard  to  the  kind  of  action  at  law  which  must  be  on  trial 
order  to  entitle  either  party  to  the  benefit  of  the  statute.  A  proceeding  in  bai 
ruptcy  is  within  its  purview.     (Tn  re  Mendenhall,  9  B.  R.  285.) 

When  the  debtor  omits  to  call  a  witness  who  is  conversant  with  all  the  fai 
and  might  explain  doubtful  points,  the  presumption  is  against  him.     (Ourran 
Hunger,  6  B.  R.  33;  in  re  Thomas  Woods,  7  B.  R.  126;  s.  c.  29  Leg.  Int.  28 
^.  c.  20  Pitts.  L.  J.  21.) 

If  the  counsel  for  the  petitioner  omits  to  prove  a  particular  fact,  under  t 
impression  that  it  has  been  proven,  the  court  may  allow  him  to  supply  the  om 
sion  even  after  the  commencement  of  the  argument  of  the  case.  {In  re  Muri 
7  B.  R.  468;  s.  c.  3  Biss.  442.) 

When  the  evidence  all  points  one  way,  and  there  is  no  question  of  fact  to 
submitted,  the  court  may  direct  the  jury  to  render  their  verdict  for  the  party  e 
titled  to  it.  {Ha/rdy  v.  ClarTc,  3  B.  R.  385;  s.  c.  1  L.  T.  B.  151 ;  s.  c.  3  L. 
B.  11 ;  s.  c.  17  Pitts.  L.  J.  61 ;  s.  c.  2  0.  L.  N.  121.) 

Under  the  issue  made  by  the  denial  of  bankruptcy,  the  debtor  can  introdu 
proof  to  contradict  all  the  material  allegations  of  the  petition.  Evidence  in  i 
gard  to  the  indebtedness  is  admissible  under  the  issue.  {In  re  Skelley,  5  B. '. 
214;  s.  c.  3  Biss.  260.) 

The  creditor  must  establish  his  debt  before  proceeding  to  show  acts  of  ban 
ruptcy.  {Broch  v.  Hoppoch,  2  B.  R.  7 ;  s.  c.  2  Ben.  478 ;  Moore  v.  National E 
change  Bank  of  Golumlus,  1  B.  R.  470;  s.  c.  2  Bond,  170;  s.  c.  I  L.  T.  B.  7 
Foster  v.  Semick,  1  N.  Y.  Leg.  Obs.  232 ;  s.  c.  5  Law  Rep.  406.) 

Qucere.  When  the  debtor  intends  to  deny  that  he  owes  the  petitionir 
creditor  debts  to  the  requisite  amount,  ought  he  not  to  raise  that  question  befo 
going  to  the  jury  on  the  alleged  acts  of  bankruptcy?  {Phelps  v.  Classen,  3  1 
R.  87;  s.  c.  1  Wool.  204;  Foster  v.  Hemick,  1  N.  Y.  Leg.  Obs.  232;  s.  c. 
Law  Rep.  406.) 

While  the  court  may  in  a  case  where  the  facts  are  undisputed  take  a  questic 

■  from  the  jury  and  dispose  of  it  as  a  matter  of  law,  and  will  generally  do  so  in 

case  entirely  free  from  doubt,  yet  whether  the  court  will  do  so  or  not  is  in  s 

cases  a  mattir  of  discretion,  and  it  is  not  error  to  send  it  to  the  jury  howevi 

clear  the  case  may  be.     {In  re  Jelsh  &  Dunnebacke,  9  B.  R.  412.) 

When  the  petition  is  against  two  partners,  one  of  whom  is  in  default,  aii 
the  other  of  whom  contests  and  succeeds,  the  petition  must  be  dismissed.  Boi 
parties  must  be  found  guilty  under  the  act  before  judgment  can  be  entert 
against  the  partnership.     {Doan  v.  Compton  &  Doan,  2  B.  R.  607.) 

If  the  petitioner  proceeds  against  joint  debtors,  he  can  not  prevail  even  as  I 
one  bv  proving  the  commission  of  an  act  of  bankruptcy  by  him.  {James  v.  A 
lantic  Delaine  Go.  11  B.  R.  390.) 

The  motive  of  the  petitioner  in  prosecuting  the, petition,  or  the  co-oper 
tion  of  one  of  the  debtors,  or  his  motive  therefor,  can  have  no  possible  efifei 
in  determining  the  quality  of  the  acts  alleged  to  be  acts  of.  bankruptcy,  or  tt 
legal  consequence  of  such  acts.  Evidence  tending  to  show  collusion  betwee 
them  should  be  rejected.  {Hardy  v.  Binninger,  4  B.  R.  262;  s.  c.  7  Blatcl 
262.) 

The  petitioning  creditor  is  confined  to  the  act  of  bankruptcy  alleged  in  tl 
petition.     {la  re  James  W.  Sj'kes,  5  Biss.  113.) 

The  debtor  can  not  be  adjudicated  bankrupt  for  committing  an  act  of  banl 
ruptcy  which  is  not  specially  set  forth  in  the  petition.     {In  re  Potts  &  Garwooi 
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e,  4R9 ;  in  re  J.  A  &  H.  W.  Shouse,  Crabbe,  482 ;  in  re  James  W.  Sykcs^ 
.  113.) 

Estoppel. 

e  pendency  of  a  suit  in  a  court  of  law  on  a  distinct  and  independent  de- 
is  not  a  bar  to  the  filing  of  a  proceeding  in  bankruptcy.  The  petitioning 
3r  may  proceed  to  an  adjudication  while  the  suit  is  pending,  but  the  suit 
e  annulled  and  surrendered  by  an  adjudication.  It  is  true  that  the  peti- 
;  creditor  can  not  carry  on  the  two  proceedings  at  the  same  time,  at  law 
e  part  of  his  demand  and  in  bankruptcy  for  another,  but  there  is  no  reason 
le  should  be  required  to  abandon  his  suit  commenced  before  the  filing  of 
tition,  until  it  is  determined  whether  the  petition  can  be  sustained.  {Ez- 
:  Derhy,  5  Law  Rep.  225.) 

le  institution  of  an  action  at  law  and  the  recovery  of  a  judgment  therein 
he  filing  of  the  petition,  is  no  ground  for  dismissing  the  proceedings.  ( Van. 
!  V.  Thurber,  1  P^nn.  L.  J.  402.) 

plaintiff  who  institutes  proceedings  in  bankruptcy  after  the  commencement 
action,  can  not  have  the  suit  postponed  until  the  proceedings  in  bankrupt- 
1  terminated.     (Stewart  v.  Sonneborn,  51  Ala.  126.) 

creditor  who  has  given  his  assent  to  a  transaction  is  estopped  from  urging 
in  act  of  bankruptcy.  {Perry  v.  Langley,  1  B.  R.  569 ;  s.  c.  1  L.  T.  B. 
A.  L.  Reg.  429 ;  in  re  Schuyler,  2  B.  R.  549 ;  s.  c.  3  Ben.  200 ;  s.  c.  2  L. 
85.) 

it  a  creditor  is  not  estopped  from  setting  up  an  assignment  as  an  act  of 
•uptcy,  because  he  has  delayed  filing  his  petition  for  seventeen  days  after 
I  executed,  and  sought  information  concerning  the  estate,  and  offered  to  sell 
lim,  and  proposed  to  assent  to  it,  if  the  debtor  and  the  assignee  would  sur- 
r  the  property  assigned,  and  commit  its  disposal  and  management  to  some 
1  more  satisfactory  to  him.     {Spicer  i.  Ward,  3  B.  R.  512.) 

the  petitioner  has  advised  the  making  of  an  assigment,  or  after  its  execu- 
as  expressly  given  his  assent  to  it,  he  will  be  precluded  from  insisting  on 
m  act  of  bankruptcy.  But  a  motion  to  have  the  penalty  of  the  assignee's 
increased  is  clearly  no  approval  of,  or  assent  to,  the  assignment.  (Perry  v. 
'ey,  1  B.  R.  559;  s.  c.  1  L.  T.  B.  34;  s.  c.  7  A.  L.  Reg.  429.) 

the  petitioning  creditor  is  a  stockholder  in  a  corporation  against  which  he 
the  claim,  and  is  present  at  a  meeting  when  a  resolution  is  passed  to  give 
irity,  it  is  his  duty  to  protest,  and  see  if  the  stockholders  deliberately  intend 
nmit  an  act  of  bankruptcy.  His  failure  to  protest  will  bind  him,  which- 
'fay  he  may  vote  upon  the  question.  (In  re  Massachusetts  Brick  Co.  5  B. 
8;  s.  c.  4  L.  T.  B.  220.) 

creditor  who  has  signed  a  composition  agreement  for  an  extension  of 
,  containing  a  stipulation  that  it  shall  not  be  binding  unless  it  is  signed  by 
3  creditors,  can  not  file  a  petition  until  a  sufiicient  time  elapses  to  ascertain 
ler  all  the  creditors  will  become  parties  thereto.  (In  re  Potts  &  Garwood, 
)e,  469.) 

a  creditor,  after  a  proposition  of  compromise  has  been  submitted  to  him 
les  the  property  of  his  debtor,  this  is  such  an  unequivocal  act  that  his  dis- 
anay  reasonably  be  presumed,  and  a  creditor  who  has  signed  the  composi- 
lay  then  file  a  petition.     (In  re  Potts  &  Garwood,  Crabbe,  469.) 

■editors  who  have  taken  possession  of  the  entire  property  of  a  debtor  under 
eral  assignment,  or  bill  of  sale  intended  to  prefer  them,  can  not  set  up  the 
ayment  of  a  note  as  an  act  of  bankruptcy.  (In  re  Elias  G.  Williams,  14 
132.) 
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Creditors  who  have  obtained  a  preference  by  a  bill  of  sale  from  the  deb 
are  estopped  to  set  up  the  execution  of  the  same  as  an  act  of  bankruptcy. 
re  Blias  G.  Williams,  14  B.  R.  132.) 

During  the  pendency  of  proceedings  in  involuntary  bankruptcy  the  deb 
can  not  be  adjudged  a  bankrupt  on  a  voluntary  petition  filed  after  the  filinj 
the  petition  of  the  creditors  against  him.  {In  re  R.  R.  Stewart,  3  B.  R.  1 
■contra,  in  re  Philemon  Oanfield,  1  N.  Y.  Leg.  Obs.  234;  s.  c.  5  Law  Rep.  41 

If  all  the  creditors  prove  their  claims  under  the  subsequent  voluntary  p 
tion,  they  thereby  waive  the  right  to  insist  upon  going  back  and  proceed 
under  the  prior  involuntary  petition.  {In  re  Nounnan  &  Co.  6  B.  R.  579;  s, 
4  L.  T.  B.  228;  s.  c.  1  Utah  Ter.  44.) 

If  the  special  verdict  found  by  the  jury  is  defective,  there  is  a  mistrial,  s 
the  case  remains  pending  in  court  after  the  verdict  is  stricken  out.  {In  re  Ri 
«rt  G.  King,  8  Dillon,  364.) 

New  Trial. 

A  proceeding  in  bankruptcy  is  not  a  quasi  criminal  proceeding.  It  does  i 
involve  any  charge  of  crime,  and  is,  like  every  other  question  of  fact,  to  be 
cided  by  the  weight  of  evidence  and  tried  like  any  civil  case.  Incidental  to  i 
trial  of  jury  causes,  all  courts  of  record,  unless  specially  restricted  from  its  i 
ercise,  possess  the  power  of  revising  verdicts  of  juries  and  setting  them  as 
in  all  civil  cases  in  their  discretion.  {In  re  R.  A.  De  Forest,  9  B.  R.  278;  in 
Dunn  et  al.  9  B.  R.  487;  s.  c.  12  Blatch.  42.) 

The  matter  decided  by  the  verdict  of  a  jury  upon  a  mere  denial  of  the  tn 
of  the  petition,  is  as  to  the  act  of  bankruptcy  alleged,  and  that  is  all  the  verd 
determines  either  by  its  terms  or  legal  effect,  and  it  can  be  pleaded  in  bar  oi 
to  a  new  proceeding  in  bankruptcy  for  the  same  act.  The  fact  of  partnership 
a  proceeding  against  alleged  partners,  while  it  is  essential  to  the  maintainin? 
the  joint  petition,  yet,  like  the  fact  of  the  petitioning  creditor's  debt,  is  really  1 
incidental  to  the  main  issue,  and  the  verdict  adverse  to  the  petitioning  credi 
is  not  a  bar  to  a  subsequent  action  at  law,  nor  does  it  conclude  either  fact.  {In 
Jelsh  &  Dunnebacke,  9  B.  R.  412.) 

A  new  trial  will  not  be  granted  on  account  of  an  error  in  the  charge,  wl 
it  could  have  been  corrected  at  the  time  without  changing  the  result.  {Ham 
V.  Pettihone,  10  B.  R.  172;  s.  c.  6  Biss.  167.) 

If  new  evidence  is  discovered  after  the  trial,  the  bankrupt  may  make  an  i 
plication  to  the  district  court  setting  forth  sufficient  facts  to  justify  the  court 
reopening  the  question  connected  with  the  decree  and  asking  for  a  rehearii 
The  district  court  has  the  power  in  a  proper  case  to  entertain  and  grant  such 
application.     {In  re  Great  West.  Tel.  Co.  6  Biss.  359.) 

If  the  court  has  no  jurisdiction  over  the  case,  an  attaching  creditor  m.iyini 
to  set  the  proceedings  aside.  {In  re  Fogerty  &  Gerrity,  4  B.  R.  451 ;  s.  c.  1  Si 
233;  s.  0.  2  L.  T.  B.  174;  in  re  John  B.  Bergeron,  12  B.  R.  385;  s.  o.  10  P 
L.  R.  259;  s.  c.  2  Cent.  L.  J.  507.) 

Notice  of  a  motion  to  annul  an  adjudication  must  be  served  upon  the  bii 
rupt,  for  he  has  an  interest  in  the  continuance  of  the  proceedings  which  may 
suit  in  his  discharge,     (in  re  Bu.sh,  G  B.  R.  179 ;  s.  c.  6  W.  J.  276.) 

The  mere  subscription  of  a  decree  is  not  per  se  an  adjudication.  The  di 
of  an  ordc-r,  though  signed,  remiiining  in  the  sole  possession  and  knowledge  of 
judge,  whether  for  the  purpose  of  further  consideration  or  for  any  other  reas 
is  subject  to  his  control,  and  ^ot  iinul  so  as  to  conclude  him ;  and  until  it  is 
some  manner  notified  to  the  clerk  of  the  court  or  to  one  of  the  parties  in  St 
wise  that  this  decision  can  be  properly  said  to  be  promulgated  or  announced 
concludes  no  one.     This  is  not  to  be  taken  to  import  that  all  orders  must 
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announced  formally  in  open  court,  or  that  orders  which  may  he  made  out  of 
court  must  be  formally  proclaimed,  but  there  must  be  something  tantamount  to 
promulgation  or  deliver}',  something  of  which  the  parties  to  be  affected  can  have 
or  can  obtain  knowledge,  before  their  rights  can  be  said  to  have  received  adjudi- 
cation, something  which  completes  and  authenticates  the  judicial  act.  {In  re 
Boston  R.  R.  Co.  6  B.  R.  222;  s.  c.  9  Blatch.  409.) 

A  memorandum  signed  by  the  initials  of  the  judge  directing  that  an  order  of 
adjudication  be  entered  is  not  an  adjudication,  nor  can  such  an  order  be  entered 
nunc  pro  tunc.  The  teat  is  whether  a  formal  order  of  adjudication  has  been 
entered.  Until  the  entry  of  such  formal  order  a  discontinuance  is  always  allowed 
to  be  entered  if  desired  by  the  petitioning  creditor.  A  direction  that  such  order 
be  entered  is  no  more  than  the  decision  of  the  judge.  It  is  not  a  judgment,  or 
an  entry  on  the  flies  of  the  court  that  the  court  adjudges  thus  and  so.  The  form 
of  an  adjudication  is  prescribed  by  Form  No.  68.  Nothing  else  is  an  adjudica^ 
tion.  (In  re  Joseph  M.  Hill,  10  B.  R.  133;  s.  c.  7  Ben.  378;  s.  c.  1  A.  L.  T. 
[N.  S.]  421.) 

A  motion  to  strike  out  a  default  and  an  adjudication  thereon  is  too  late  when 
it  is  made  after  a  delay  of  several  days,  during  which  time  the  debtor  has  deliv- 
ered the  list  of  his  creditors  to  the  marshal,  and  could  in  no  case  be  entertained 
without  the  most  ample  and  satisfactory  excuse  for  the  delay.  (In  re  J.  Neilson, 
7  B.  R.  505.) 

The  defense  that  the  debt  of  the  petitioning  creditor  is  based  upon  the  sale  of 
intoxicating  liquors  is  not  one  to  be  favored  by  the  courts,  and  hence  the  facts 
must  be  stated  fully  and  particularly,  in  order  that  the  court  may  see  that  the 
case  comes  within  the  law.     {In  re  J.  Neilson,  7  B.  R.  505.) 

The  granting  of  a  rehearing  opens  a  decree  and  suspends  its  operation.  (In 
re  Boston  R.  R.  Co.  6  B.  R.  222;  s.  c.  9  Blatch.  409.) 

No  mere  outside  creditor  has  a  right  to  ask  that  an  adjadieation  shall  be 
annulled,  {In  re  Bush,  6  B.  R.  179;  s.  c.  6  W.  J.  276;  Km-r  v.  WhitaJeer,  5B. 
R.  123.) 

An  agreement  to  dismiss  the  procee  lings  in  bankruptcy  is  to  some  extent 
under  the  jurisdiction  and  control  of  the  bankrupt  court,  and  may  be  set  aside 
even  after  the  proceedings  have  been  dismissed,  upon  satisfactory  proof  that  it  was 
obtained  by  fraud  or  given  inadvertently  or  improperly,  under  a  mistake  of  fact. 
{In  re  Francis  J.  Buler,  7  B.  R.  552.) 

A  release  given  to  the  assignee  after  the  proceedings  in  bankruptcy  have 
been  dismissed  can  not  be  set  aside  by  the  bankrupt  court.  The  case  has  passed 
out  of  the  jurisdiction  of  the  bankruptcy  court,  and  will  not  be  reinstated  for  the 
purpose  of  deciding  a  new  controversy  which  has  .arisen  since  the  dismissal. 
(In  re  Francis  J.  Buler,  7  B.  R.  552.) 

An  order  adjudicating  a  debtor  a  bankrupt,  made  after  the  return  day, 
but  upon  the  petition  of  a  creditor,  and  after  notice  to  and  appearance  by  the 
debtor,  though  it  may  be  irregular, ,  is  not  void,  and  can  not  be  collaterally 
assailed.     {Hdbson  v.  MwrTcson,  1  Dillon,  421.) 

An  adjudication  in  involuntary  bankruptcy  made  against  an  infant  can  not 
be  ratifled  by  him  after  he  becomes  of  age,  so  as  to  give  the  court  jurisdiction 
as  of  the  time  of  the  adjudication.  {In  re  Walter  S.  Derby,  8  B.  R.  106 ;  s.  c. 
6  Ben.  232.) 

An  adjudication  against  an  infant,  who  does  not  appear  by  a  guardian  ad 
litem,  can  not  be  upheld.  It  is  an  adjudication  against  a  person  who  has  no 
legal  existence  so  as  to  be  proceeded  against  in  a  court  as  if  he  were  of  full  age. 
{In  re  Walter  S.  Derby,  8  B.  R.  106 ;  s.  c.  6  Ben.  232.)    , 

If  the  debtor  was  non  compos  mentis  at  the  time  of  the  adjudication,  the 
adjudication  will  be  set  aside.     {In  re  Alonzo  Murphy,  10  B.  R.  48.) 
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Where  an  attorney  assumes  to  appear  and  give  any  waiver  of  time,  or  any- 
thing else,  and  to  admit  the  charge  brought  against  the  debtor,  the  debtor  may 
appear  within  a  reasonable  time  and  move  the  court  to  have  the  proceedings  set 
aside.  But  he  must  move  promptly,  to  show  that  he  is  standing  upon  his 
rights,  and  if  he  does  not,  the  court  will  refuse  the  motion.  {Letter  v.  Payson, 
8  B.  R.  317;  s.  c.  9  B.  R.  205;  s.  c.  6  0.  L.  N.  157.) 

The  mere  pendency  of  a  prior  petition  against  the  bankrupt  in  another  dis- 
trict which  is  thtre  contested,  is  no  ground  for  setting  aside  an  adjudication. 
{In  re  William  Harris  et  al.  6  Ben.  375.) 

If  the  debtor  appeared  and  was  adjudicated  a  bankrupt  on  his  admission  of 
the  commission  of  the  alleged  act  of  bankruptcy,  the  adjudication  will  not  sub- 
sequently be  set  aside  at  the  instance  of  other  creditors,  although  the  debtor 
did  not  commit  such  act  of  bankruptcy.     {In  re  James  S.  Thomas,  11  B.  R. 

330;  s.  c.  7C.  L.  N.  187.) 

Costs. 

When  there  is  a  trial  by  jury,  the  docket  fee  of  $20  to  the  attorney  of  the 
successful  party  is  taxable  as  part  of  the  costs.  There  is  a  distinction  between 
trial  and  judgment  without  a  trial.  The  pleadings  may  be  filed,  the  issues 
made  up,  but  until  the  jury  is  sworn  there  is  no  trial.  {Gordon,  McMillan 
&  Go.  v.  Scott  &  Allen,  2  B.  R.  86;  s.  c.  1  L.  T.  B.  99;  s.  c.  7  A.  L.  Reg. 
149.) 

When  there  is  no  denial  and  no  contest,  no  docket  fee  can  be  allowed  to  the 
attorney  for  the  petitioning  creditor.     {In  re  Mead  &  Co.  8  Phila.  174.) 

When  the  petition  is  dismissed  by  order  of  the  court,  the  debtor  is  en- 
titled to  recover  from  the  petitioner  the  same  costs  that  are  allowed  by  law  to  a 
party  recovering  in  equity.  The  attorney's  fee  is  twenty  dollars.  No  fee  caa 
be  taxed  for  the  attorney  for  the  petitioning  creditor.  {Dundore  v.  Coates,  6  B. 
R.  304.) 

When  it  appears  that  the  debtor  was  guilty  at  the  time  the  petition  was 
filed,  but  has  since  reduced  the  petitioning  creditor's  debt  below  $250,  by  pay- 
ments, a  judgment  may  be  entered  that  he  shall  pay  all  taxable  costs  except 
docket  fees  made  up  to  the  time  of  filing  his  denial,  and  that  on  such  pay- 
ment the  proceedings  shall  be  dismissed.  {In  re  Skelly,  5  B.  B.  214;  s.  c.  3 
Biss.  260.) 

When  the  petition  is  dismissed,  the  petitioning  creditor's  debt  can  not  be  set 
off  against  the  costs  taxed  in  favor  of  the  respondent.  {In  re  Lowenstein,  3  B. 
R.  269;  s.  c.  3  Ben.  422.) 

If  the  proceedings  are  dismissed  upon  payment  of  the  petitioning  creditor's 
claim,  he  is  only  entitled  to  such  costs  as  are  allowed  to  party  recovering  in  a 
suit  in  equity.  No  allowance  can  be  made  for  disbursements  or  counsel  fees. 
{In  re  Daniel  Sheehan,  8  B.  R.  353.) 

If  the  motion  to  dismiss  is  founded  upon  new  and  plausible  considerations, 
the  court  in  denying  it  may  refuse  to  award  costs  against  either  party.  {In  re 
Daniel  Sheehan,  8  B.  R.  345) 

Discontinuance. 

None  of  the  creditors  who  have  joined  in  the  petition  wjll  be  allowed  to 
withdraw  unless  all  do  so.  {In  re  Heffren,  10  B.  R.  213;  s.  c.  6  Biss.  156;  in 
re  Edward  Sargent,  13  B.  R.  144;  in  re  Philadelphia  Axle  Works,  1  W.  N. 
126.) 

If  they  were  induced  to  join  in  the  petition  by  false  representations,  they 
may  be  allowed  to  withdraw  on  discovering  the  truth.  {In  re  Heffren,  10  B.  B. 
213;  s.  c.  6  Biss.  156;  in  re  Edward  Sargent,  13  B.  R.  144.) 
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The  proceedings  in  involuntary  bankruptcy  may  be  withdrawn.  (Sastings 
V.  Belknap,  1  Denio,  190.) 

The  petitioning  creditor  may  dismiss  the  petition  without  giving  notice  to 
the  other  creditors.  There  is  nothing  in  the  bankrupt  act  to  require  such  notice 
until  the  debtor  is  adjudged  to  be  a  bankrupt;  the  only  parties  to  the  proceed- 
ings are  the  petitioning  creditor  and  the  debtor.  The  petitioning  creditor  has 
entire  control  of  the  proceedings,  and  can  have  them  dismissed  at  his  pleasure. 
The  only  right  which  any  other  creditor  has,  is  to  file  a  new  petition,  or  to  ask 
to'  be  substituted  in  place  of  the  petitioning  creditor,  under  the  last  clause  of 
section  6026.  The  order  dismissing  the  suit  may  be  made  by  the  court,  upon 
the  motion  of  the  attorney  for  the  petitioning  creditor.  (In  re  Camden  Rolling 
MUl  Co.  3  B.  R.  590;  s.  c.  2  L.  T.  B.  112.) 

A  right  to  have  a  cause  discontinued  does  not  per  se  operate  as  a  discontinu- 
ance or  divest  the  court  of  jurisdiction.  Such  jurisdiction  continues  until  there 
is  an  actual  discontinuance.  Even  if  a  court  refusing  a  discontinuance  commits 
an  error  in  such  refusal,  that  does  not  operate  as  a  discontinuance.  (In  re 
Xacey,  Downs  &  Co.  10  B.  R.  477;  s.  c.  12  Blatch.  822.) 

If  the  order  of  discontinuance  is  not  to  take  effect  until  the  fees  of  the  clerk 
and  marshal  are  paid,  the  proceedings  are  actually  pending  until  the  conditions 
■of  the  order  are  complied  with,  whatever  may  be  the  hindrances  that  arise  to 
deky  such  complianca.  {In  re  Lacey,  Downs  &  Co.  10  B.  R.  477  ;  s.  c.  12 
Blatch.  322.) 

The  proceedings  can  be  discontinued  only  by  an  order  of  the  court  on  special 
application,  especially  where  they  have  been  allowed  to  lie  for  a  considerable 
length  of  time,  and  an  intervening  petition  has  been  filed.  (In  re  William 
Buchanan,  10  B.  R.  97.) 

If  the  proceedings  are  formally  adjourned  on  the  return  day,  the  proceedings 
can  not  be  discontinued  until  the  adjourned  day.  (In  re  Lacey,  Downs  &  Co, 
10  B.  R.  477;  s.  c.  12  Blatch.  322.) 

The  dismissal  of  the  proceedings  will  not  prevent  other  creditors  from  insti- 
tuting new  proceedings.     (In  re  Mendenhall,  9  B.  R.  380;  s.  c.  6  C.  L.  N.  192.) 

The  creditor  can  not  dismiss  the  petition  after  the  debtor  has  been  adjudged 
a  bankrupt.  Other  creditors  then  have  an  iijterest  in  the  proceedings.  If  the 
parties  desire  to  make  a  settlement,  they  can  proceed  under  section  5103.  (In 
re  Sherburne,  1  B.  R.  558;  in  re  Lacey,  Downs  &  Co.,  10  B.  R.  477;  s.  c.  13 
Blatch.  322.) 

If  the  proceedings  are  dismissed,  an  order  reinstating  the  proceedings  with- 
out notice  to,  or  appearance  by,  the  debtor,  is  without  authority,  and  any  ad- 
judication following  such  reinstatement  is  void.  (Gage  v.  Gates,  15  B.  R.  145; 
s.  c.  62  Mo.  412 ) 

The  expression  "  such  debtor  "  has  relation  properly  only  to  the  debtor 
against  whom  a  petition  is  filed  by  creditors.  (In  re  Thomas  McKeon,  11  B.  R. 
182;  s.  c.  7  Ben.  513.) 

The  provisions  of  this  section  apply  solely  to  cases  where  there  has  been  an 
adjudication,  and  confer  the  power  of  discontinuance  in  such  cases.  (In  re 
Thomas  McKeon,  11  B.  R.  182;  s.  c.  7  Ben.  518.) 

The  provisions  of  this  section  do  not  apply  to  cases  of  discontinuance  where 
there  has  been  no  adjudication,  or  restrict  or  take  away  the  power  of  discontin- 
,  uance  which  existed  in  such  cases  independently  of  this  section.     (In  re  Thomas 
McKeon,  11  B.  R.  183;  s.  o.  7  Ben.  513.) 

Where  the  bankrupt  and  all  the  creditors  who  have  proved  their  debts  are 
willing,  the  petition  may  be  dismissed  and  the  proceedings  discontinued.  (In 
re  W.  D.  Miller,  1  B-  R.  410;  in  re  Stern,  6  I.  R.  R.  87;  in  re  Robert  Morris, 
Crabbe,  70;  in  re  George  R.  Magee,  1  W..N.  21.) 
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If  all  the  creditors  do  not  consent,  there  can  be  no  discontinuance  without  a 
notice  to  all  the  creditors,  and  a  hearing  of  them,  and  an  approval  by  the  court 
of  the  propriety  of  a  discontinuance.  (In  re  Thomas  McKeon,  11  B.  R.  182;  8. 
c.  7  Ben.  513.) 

If  all  the  creditors  will  not  assent  to  the  dismissal  of  the  proceedings,  thg^ 
bankrupt  may  settle  with  those  who  will  consent,  and  give  security  to  the  non- 
assenting  creditors  for  any  claim  which  they  may  have  against  the  bankrupt,  or 
be  able  to  sustain  before  a  competent  tribunal,  and  the  proceedings  will  then  be 
dismissed.  (In  re  Great  West.  Tel.  Co.  5  Biss.  859;  m  r«  Indianapolis  R.  R. 
Co.  8  B.  R.  302 ;  s.  c.  5  Biss.  287.) 

If  there  is  a  creditor  who  prima  facie  has  a  claim  against  the  bankrupt  which 
is  liable  to  be  proved,  before  the  court  can  dismiss  the  proceedings,  his  claim 
should  receive  some  security  or  protection.  (In  re  Indianapolis  R.  R.  Co.  8  B. 
R.  302;  s.  c.  5  Biss.  287.) 

Oases  may  occur  in  which  justice  to  the  bankrupt  and  to  his  creditors,  and 
the  whole  scope  and  spirit  of  the  system  require  that  an  adjudication  ought  to 
be  revoked  and  superseded.  The  district  court  has  the  power  to  revoke  it,  al- 
though the  statute  has  no  enumeration  of  such  cases  or  special  provision  or 
grant  of  power.  The  court  to  whom  the  power  is  given  to  make  an  adjudica- 
tion has  the  power  to  recall  it,  if  it  is  used  as  an  instrument  of  fraud,  oppression 
or  injustice.     (In  re  Robert  Morris,  Crabbe,  70.)  , 

It  is  not  necessary  that  a  personal  notice  of  an  application  for  a  supersedeas 
shall  be  personally  served  on  the  creditors  who  have  proved  their  debts.  A 
publication  is  sufficient.     (In  re  Robert  Morris,  Crabbe,  70.) 

The  adjudication  may  be  superseded  by  an  order  without  issuing  a  writ  of 
supersedeas.     (In  re  Robert  Morris,  Crabbe,  70.) 

The  adjudication  may  be  revoked  even  after  a  discharge  has  been  granted. 
(In  re  Robert  Morris,  Crabbe,  70.) 

The  effect  of  a  supersedeas,  if  lawfully  ordered,  is  to  annihilate  the  adjudi- 
cation, and  place  the  bankrupt  with  his  estate  and  effects  in  the  same  situation 
he  would  have  been  in  had  it  never  existed.     (In  re  Robert  Morris,  Crabbe,  70.) 

If  the  bankrupt  is  dead,  a  supersedeas  can  have  no  effect  on  him  or  his  per- 
sonal rights ;  it  can  only  operate  3n  his  estate  for  the  benefit  of  his  representa- 
tives. Their  right  does  not  descend  from  him,  but  is  cast  upon  them  by  law  by 
an  event  which,  occurring  after  his  death,  vests  no  rights  or  interests  in  him. 
The  right  arises  by  and  from  the  supersedeas,  and  has  no  existence  before  or 
without  it.     (In  re  Robert  Morris,  Crabbe,  70.) 

The  possibility  of  regaining  the  property  by  a  supersedeas  does  not  give  the 
bankrupt  any  right  or  interest  in  it  which  he  can  transmit  to  another  either  by 
an  assignment  or  a  devise.     (In  re  Robert  Morris,  Crabbe,  70.) 

Intervention  by  other  Creditors. 

The  application  of  a  creditor  to  have  the  debtor  declared  a  bankrupt  inures 
to  the  benefit  of  all  the  creditors,  any  of  whom  may  come  in  and  prosecute  the 
application  if  he  thinks  proper.  (In  re  Freedley  &  Wood,  Crabbe,  5i4;  in  re 
R.  &  L.  Calendar,  1  N.  Y.  Leg.  Obs.  200;  s.  c.  5  Law  Rep.  125.) 

Other  creditors  may  intervene  at  any  time  when  necessary  for  the  purpose 
of  preserving  and  protecting  their  interests  in  the  estate  of  the  debtor.  They 
may  therefore  intervene  before  the  return  day,  and  resist  a  motion  made  by  the 
debtor  for  a  dismissal  of  the  proceedings  upon  the  consent  of  the  petitioning 
creditor.     (In  re  Mendenhall,  9  B.  R.  380;  s.  c.  6  C.  L.  N.  192.) 

The  statute  contemplates  two  possible  exigencies;  one  that  the  petitioning 
creditor  abandoning  the  proceedings  may  not  appear ;  the  other  that  the  peti- 
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tioning  creditor  may  not  proceed  with  the  petition.  In  either  event  any  other 
creditor  may  intervene,  and,  on  his  application,  the  court  may  proceed  to  an  ad- 
judication. {In  re  Lacey,  Downs  &  Co.  10  B.  R.  477;  s.  c.  12  Blatch.  332;  in 
re  William  Buchanan,  10  B.  R.  97.) 

If  any  other  creditor  wishes  to  have  himself  substituted  in  place  of  the 
petitioning  creditor,  he  ought  to  appear  on  the  return  day,  or  adjournerl  day, 
and  present  his  petition,  if  the  petitioning  creditor  does  not  appear  and  pro- 
ceed. If  no  other  creditors  appear  upon  that  day,  the  petitioning  creditor  may 
have  his  petition  dismissed,  without  giving  notice  of  such  dismissal  to  other 
creditors,  and  the  order  of  discontinuance  will  not,  in  such  case,  be  set  aside. 
The  order  of  dismissal  may  be  made  by  the  court  on  application  of  the  petition- 
ing creditor.  (7«  re  Camden  Rolling  Mill  Co.  3  B.  R.  590 ;  s.  c.  2  L.  T.  B.  112 ; 
in  re  Freedley  &  Wood,  Crabbe,  544.) 

The  adjourned  day  on  which  another  creditor  may  appear  and  prosecute  is 
any  day  to  which  the  proceedings  on  the  order  to  show  cause  may  be  adjourned 
for  the  purpose  of  inquiring  into  the  allegations  of  the  acts  of  bankruptcy.  {In 
re  Lacey,  Downs  &  Co.  10  B.  R.  477;  s.  c.  12  Blatch.  322.) 

The  purpose  of  the  statute  is  that  if  the  petitioning  cieditor  does  not  appear 
and  prosecute  his  petition  to  an  adjudication,  another  creditor  may  do  so  while 
the  proceedings  are  pending;  that  is  to  say,  on  the  return  day  of  the  order  to 
show  cause,  or  on  any  day  to  which  the  proceedings  may  be  adjourned  for 
showing  cause.    {In  re  Lacey,  Downs  &  Co.  JO  B.  R.  477;  s.  c.  12  Blatch.  322.) 

Whether  the  party  filing  a  supplemental  petition  is  a  creditor  is  a  question 
for  the  court  and  not  for  the  j  ury,  and  must  be  established  before  the  debtor  can 
be  required  to  try  the  questions  presented  by  a  denial  of  the  acts  of  bankruptcy. 
{Kniekerhocher  Ins.  Co.  v.  Oomstock,  9  B.  R.  484 ;  s.  c.  6  0.  L.  N.  142 ;  in  re 
Richard  J.  Mendenhall,  9  B.  R.  497.) 

The  intervening  petition  may  be  filed  even  after  the  filing  of  the  petition  for 
leave  to  discontinue  the  proceedings.     {In  re  William  Buchanan,  10  B.  R.  97.) 

Where  other  creditors  have  filed  supplemental  petitions,  they  have  a  right 
on  the  return  day  to  insist  on  a  trial,  though  the  original  petitioners  consent  to 
a  continuance  of  the  case.  {Ehicheriooker  Ins.  Co.  r.Comstoch,  9  B.  R.  484;  s. 
€.  6  0.  L.  N.  142.) 

When  the  creditor  intervenes,  he  should  be  allowed  to  prosecute  the  original 
petition  in  the  same  manner  as  the  petitioning  creditor  could  have  done.  {In  re 
Lacey,  Downs  &  Co.  10  B.  R.  477;  s.  c.  12  Blatch.  323.) 

It  is  not  in  the  power  of  the  petitioning  creditor  or  of  the  bankrupt,  by  any 
-arrangement  between  them,  to  cut  oflf  or  defeat  this  right  of  intervention,  and 
any  action  of  the  court  which  prevents  or  defeats  such  right  is  in  violation  of 
the  statute.     {In  re  Lacey,  Downs  &  Co.  10  B.  R.  477;  s.  c.  12  Blatch.  322.) 

If  other  creditors  intervene  and  resist  the  motion,  the  petitioning  creditor 
will  not  be  allowed  to  dismiss  the  proceedings,  although  his  debt  and  all  of  the 
costs  have  been  paid.  {In  re  Mendenhall,  9  B.  R.  380;  s.  c.  6  0.  L.  N.  192; 
in  re  R.  &  L.  Calendar,  1  N.  Y.  Leg.  Obs.  200;  s.  c.  5  Law  Rep.  125.) 

The  application  should  be  made  on  the  return  or  adjourned  day,  because  the 
debtor  is  then  in  court,  advised  of  the  proceedings  against  him.  If  a  creditor 
allows  that  time  to  pass,  he  can  no  longer  rely  upon  the  existing  petition  as  his 
basis  of  action,  but  must  begin  anew  and  bring  the  debtor  into  court  upon  his 
«wn  motion  and  proceedings.  {In  re  Olmstead,  4  B.  R.  240;  in  re  Freedley  & 
Wood,  Crabbe,  544.) 

• 
Malicious  Prosecution. 

In  order  to  recover  in  an  action  for  maliciously  instituting  proceedings  in  bank- 
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ruptcy,  the  debtor  must  show  not  merely  a  wrongful   prosecution  of  the  pro- 
ceedings, but  a  want  of  probable  cause.     {Sonneborn  v.  Stewart,  2  Woods,  599.) 

In  order  to  justify  a  party  in  instituting  proceedings  in  bankruptcy,  he  must 
have  a  legal  debt  or  demand.  If  he  is  an  actual  criiditor,  he  can  defend  himself 
from  the  charge  of  maliciously  instituting  the  proceedings,  by  showing  that  he 
had  probable  cause  to  believe  that  the  debtor  had  committed  an  act  of  bank- 
ruptcy. But  if  he  had  no  legal  debt  or  demand,  then  he  had  no  right  to  institute 
the  proceedings,  whether  he  had  such  probable  cause  or  not.  He  can  not  allege 
that,  though  he  had  not  a  legal  debt  or  demand,  yet  he  had  probable  cause  tO' 
believe  h«  had  such  a  demand.  He  took  on  himself  the  risk  of  having  such  a. 
demand.     (Sonneborn  v.  Stewart,  2  Woods,  599.) 

If  it  is  shown  by  judicial  determination  that  a  party  had  no  legal  debt  or 
claim,  he  can  not,  in  an  action  for  maliciously  instituting-  proceedings  in  bank- 
ruptcy, show  that  he  had  probable  cause  to  believe  that  an  act  of  bankruptcy 
had  been  committed,  but  is  liable  for  the  damages  sustained  thereby.  (Sonne- 
born V.  Stewart,  2  Woods,  599.) 

If  a  party  had  reason  to  believe  that  he  had  a  legal  debt  or  claim,  and  had 
probable  cause  to  believe  that  the  alleged  debtor  had  committed  an  act  of  bank- 
ruptcy, he  can  not  be  charged  with  actual  malice.  (Sonneborn  v.  Stewart,  2 
Woods,  599.) 

A  decision  to  the  effect  that  a  certain  act  is  an  act  of  bankruptcy,  is  sufficient 
tO' protect  a  person  from  a  charge  of  actual  malice  in  reposing  on  its  authority^ 
although  it  has  since  been  modified.     {8onnd>orn  v.  Stewart,  2  Woods,  599.) 

In  order  to  recover  exemplary  damages,  the  debtor  must  show  that  the  cred- 
itor was  guilty  of  actual  malicfe,  in  other  words  that  he  willfully  instituted  and 
carried  on  the  proceedings  when  he  knew  that  there  was  no  ground  therefor. 
{Sonneborn  v.  Stewart,  2  Woods,  599.) 

Sec.  5027.— [This  section  is  repealed  by  act  of  22  June,  1874,, 
ch.  390,  §  14,  18  Stat.  182.] 

Sec.  5028. — If  upon  the  hearing  or  trial  the  facts  set  forth  in 
the  petition  are  found  to  be  true,  or  if  upon  default  made  by  the 
debtor  to  appear  pursuant  to  the  order,  due  proof  of  service  thereof 
is  made,  the  court  shall  adjudge  the'  debtor  to  be  a  bankrupt,  and 
shall  forthwith  issue  a  warrant  to  take  possession  of  his  estate. 

Statute  Revised— March  2,  1867,  ch.  176,  §  42,  U  Stat.  537.  Prior  Statute- 
— April  4,  1800,  ch.  19,  §  5,  2  Stat.  23. 

There  is  never  any  propriety  in  delaying  the  issuing  of  the  warrant  after  an 
adjudication  in  an  involuntary  case.  On  the  contrary,  it  ought  to  be  and  can  be 
issued  forthwith,  as  the  statute  requires,  so  that  the  property  of  the  bankrupt 
may  be  forthwith  taken  possession  of  by  the  marshal,  as  the  messenger  of  the 
court.     {In  re  Howes  &  Macy,  9  B.  R.  423 ;  s.  c.  7  Ben.  102.) 

A  day  for  the  first  meeting  of  creditors  can  be  named  in  the  warrant,  although 
the  schedule  of  creditors  has  not  been  prepared.  The  day  must  be  not  less  than 
ten  nor. more  than  ninety  days  after  the  issuing  of  the  warrant.  {In  re  Howes 
&  Macy,  9  B.  R.  423 ;  s.  c.  7  Ben.  102.) 

Sec.  5029. — The  warrant  shall  be  directed,  and  the  property 
of  the  debtor  shall  be  taken  thereon,  and  shall  be  assigned  and 
distributed  in  the  same  manner  and  with  similar  proceedings  to. 
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those  hereinafter  *  provided  for  the  taking  possession,  assignment, 
and  distributioa  of  the  property  of  the  debtor,  upon  his  own 
petition. 

Statute  Revised— March  2,  1867,  ch.  176,  §  43,  U  Stat.  537.  Prior  Statute 
—April  4,  1800,  ch.  19,  §  6,  2  Stat.  23. 

There  is  no  such  a  thing  as  a  surrender  in  involuntary  bankruptcy.  There 
is  a  seizure  of  property.  An  adjudication  in  involuntary  bankruptcy,  even 
though  uncontested,  does  not  make  the  debtor  a  voluntary  bankrupt  or  give  him 
the  privilege  of  making,  or  the  register  the  po»rer  of  accepting,  the  surrender 
which  onlya  voluntary  bankrupt  can  make.  Nor  can  it  mike  any  difiference, 
that  after  an  uncontested  adjudication  in  an  involuntary  case,  the  bankrupt  de- 
sires to  make  a  surrender.  The  machinery  of  an  involuntary  case  having  been 
set  in  motion,  the  case  must  proceed  as  an  involuntary  case.  The  court  has  no 
discretion  to  vary  the  mode  of  procedure,  or  to  substitute  the  register  for  the 
marshal,  as  the  officer  to  act.  (In  re  Howes  &  Macy,  9  B.  R.  433 :  s.  c.  7  Ben. 
102.) 

An  order  may  be  passed  allowing  the  debtor  to  sell  his  property  at  retail,  and 
pay  the  proceeds  to  the  messenger  d4ily.  (In,  re  Reiraan  &  Priedlander,  11  B. 
R.  21;  s.  c.  13  B.  R.  128;  s.  c.  7  Ben.  455;  s.  c.  12  Blatch.  562.) 

If  the  marshal  under  the  warrant  takes  property  out  of  the  possession  of  a  re- 
ceiver appointed  by  a  State  court,  he  must  return  it.  (In  re  Glenham  Manuf. 
Co.  1  Cent.  L.  J.  100.) 

Seo.  5030. — The  order  of  adjudication  of  bankruptcy  shall  re- 
quire the  bankrupt  forthwith,  or  within  such  number  of  days,  not 
exceeding  five,  after  the  date  of  the  order  or  notice  thereof,  as  shall 
by  the  order  be  prescribed,  to  make  and  deliver,  or  transmit  by 
mail,  post-paid,  to  the  messenger,  a  schedule  of  the  creditors  and  an 
inventory  f  and  valuation  of  his  estate  in  the  form,  and  verified  in 
the  manner  required  of  a  petitioning  debtor. 

Statutes  Revised- March  2,  1867,  ch.  176,  §  42,  14  Stat.  537;  July  27,  1868, 
ch.  258,  §  2, 15  Stat.  228. 

''■''  Sec.  5031. — If  the  debtor  has  failed  to  appear  in  person,  or  by 
attorney,  a  certified  copy  of  the  adjudication  shall  be  forthwith 
served  on  him  by  delivery  or  publication  in  the  manner  provided 
for  the  service  of  the  order  to  show  cause  :  and  if  the  bankrupt  is 
absent  or  can  not  be  found,  such  schedul,e  and  inventory  shall  be 
prepared  by  the  messenger  and  the  assignee  from  the  best  infor- 
mation they  can  obtain, 

Statute  Revised— March  2,  1867,  ch.  176,  §  42,  14  Stat.  537. 

The  service  of  the  order  of  adjudication  is  a  necessary  incident  to  the  duty  of 
serving  the  warrant,  although  it  is  not  embraced  within  the  command  of  the 
writ.  The  service  by  publication  is  m-iinly  a  right  or  privilege  personal  to  the 
bankrupt,  and  the  delay  in  such  service  should  not  retard  the  general  course  of 
proceedings.  The  return  of  the  service  of  the  order  may  be  made  wholly  on  the 
warrant  or  separately  on  the  warrant  and  order,  but  the  latter  course  is  prefer- 
able.   (In  re  Kennedy  et  al.  7  B.  R.  337.) 

*  So  amended  by  act  of  18  Februarv,  1875,  ch.  80,  18  Stat.  320. 
tSo  amended  by  act  of  22  June,  1874,  ch.  390,  §  15,  18  Stat.  182. 
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Seo.  5032. — The  notice  to  creditors  under  warrant  shall  state: 
First.     That  a  warrant  in  bankruptcy  has  been  issued  against 
the  estate  of  the  debtor. 
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Second.  That  the  payment  of  any  debts  and  the  delivery  of 
any  property  belonging  to  such  debtor  to  him  or  for  his  use,  and 
the  transfer  of  any  property  by  him,  are  forbidden  by  law. 

Third.  That  a  meeting  of  the  creditors  of  the  debtor,  giving 
the  names,  residences,  and  amounts,  so  far  as  known,  to  prove 
their  debts  and  choose  one  or  more  assignees  of  his  estate,  will  be 
held  at  a  court  of  bankruptcy,  to  be  holden  at  a  time  and  place 
designated  in  the  warrant,  not  less  than  ten  nor  more  than  ninety 
days  after  the  issuing  of  tlie  same. 

Statute  ReTised— March  2,  1867,  ch.  176,  §  11, 14  Stat.  521.  Prior  Statute- 
April  4,  1800,  ch.  19,  §  6,  2  Stat.  23. 

The  fixing  of  the  time  for  the  first  meeting  of  creditors  iS  a  matter  in  the 
discretion  of  the  register.  {In  re  Heyes,  1  B.  R.  21 ;  s.  c.  1  Ben.  333 ;  s.  c.  36 
How.  Pr.  249.) 

Where,  after  the  issuing  of  the  warrant,  an  amendment  is  made  adding  the 
names  of  a  large  number  of  creditors,  a  new  warrant  should  be  issued,  to  be 
served  on  all  the  creditors  of  the  bankrupt.  This  warrant  should  briefly  recite 
the  proceedings  that  gave  rise  to  the  new  warrant,  and  embrace  the  names  con- 
tained in  the  original  warrant,  as  well  as  those  added  by  the  amendment.  If 
the  newspaper  notices  have  been  properly  given  under  the  original  warrant,  they 
need  not  be  repeated.  {In  re  Perry,  1  B.  R.  220;  s.  o.  1  L.  T.  B.  4;  in  re 
Batcliffe,  1  B.  R.  400;  in  re  Morgenthal,  1  B.  R.  402;  in  re  Hall,  2  B.  R.  192; 
s.  c.  16  Pitts.  L.  J.  52.) 

Seo.  5033. — At  the  meeting  held  in  pursuance  of  the  notice, 
one  of  the  registers  of  the  court  shall  preside,  and  the  messenger 
sliall  make  return  of  the  -warrant  and  of  his  doings  thereon  ;  and 
if  it  appears  that  the  notice  to  the  creditors  has  not  been  given  as 
required  in  the  warrant,  the  meeting  shall  forthwith  be  adjourned, 
and  a  new  notice  given  as  required. 

Statute  Revised— March  2,  1867,  ch.  176,  §  12,  14  Stat.  522. 

The  marshal's  return  is  only  frima facie  evidence  of  the  matters  set  forth 
therein.  The  notice  required  by  the  warrant  must  be  given,  and  until  due 
notice  has  been  given,  an  assignee  can  not  be  chosen  or  appointed.  If  by  the 
return  it  appears  that  due  notice  has  been  given,  the  proceedings  go  on.  If  by 
the  return  it  appears  that  due  notice  has  not  been  given,  the  meeting  is  adjourned. 
But  the  return  is  not  conclusive.  For  if,  although  the  return  states  the  due  giv- 
ing of  the  notice,  it  satisfactorily  appears  that  due  notice  has  not  been  given,  the 
meeting  must  be  adjourned.  If,  however,  the  return  shows  that  due  notice  has 
been  given,  and  there  is  no  satisfactory  evidence  aliunde  that  due  notice  has  not 
been  given,  the  return  is  prima  facie  evidence  of  the  due  giving  of  notice,  and 
is  conclusive  until  rebutted;  and  is  sufficient  authority  for  the  register  to  pro- 
ceed and  cause  an  assignee  to  be  chosen  or  appointed.  {In  re  W.  D.  Hill,  1  B. 
R-  16;  s.  c,  1  Ben.  321 ;  in  re  J.  Pulver,  1  B.  R.  46;  s.  c.  1  Ben.  381 ;  in  re 
Hall,  2  B.  R.  192;  s.  c.  16  Pitts.  L.  J.  52.) 

When  the  papers  in  the  case  show  that  notices  of  the  issuing  of  the  warrant 
and  of  the  first  meeting  of  creditors  were  duly  published,  and  that  a  like 
notice,  containing  the  name  of  a  particular  creditor  a^  creditor,  and  a  statement 
of  his  residence,  and  of  the  amount  of  his  debt,  and  the  other  matters  required, 
was  duly  served  by  mail  upon  him,  the  fact  that  he  did  not  receive  it,  will  not 
affect  the  regularity- of  the  proceedings.  {In  re  Stetson,  3  B.  R.  726;  s.  c.  4 
Ben.  127.) 


474  THE   BANKRUPT   LAW.  [§  5034. 

The  word  "given,"  wherever  used  in  this  section,  means  published  as  well  as 
served.  To  make  the  proceedings  regular,  the  publication  must  be  completed,, 
and  the  notices  served  before  the  commencement  of  the  period  of  ten  days 
immediately  preceding  the  return  day  of  the  warrant,  {In  re  Devlin  &  Hagnn, 
]  B.  R.  35;  s.  c.  1  Ben.  335;  s.  c.  1  L.  T.  B.  32;  in  re  J.  Pulver,  1  B.  R.  46  j 
s.  c.  1  Ben.  381.) 

A  return  by  the  marshal,  in  a  case  of  involuntary  bankruotcy,  that  he  has 
sent  written  or  printed  notices  to  the  creditors  named  on  the  schedules  and  here- 
with returned,  which  schedules  were  made  up  by  him  on  the  best  information- 
he  could  obtain  in  respect  thereto,  is  sufficient,  although  it  does  not  state  the 
sources  of  the  information,  or  that  the  bankrupt  has  furnished  schedules  or 
refused  to  furnish  them,  or  that  proceedings  have  been  taken  ineffectually  to 
compel  him  to  furnish  them.     {In  re  James  M.  Adams,  5  Ben.  544.) 

A  return  that  the  marshal  has  sent  the  notices  to  the  creditors  on  the 
schedule  handed  to  him  by  the  attorney  for  the  petitioning  creditor,  is  insuffi- 
cient.    {In  re  Josiah  Ferris,  Jr.  6  Ben.  473.) 

A  notice  addressed  to  "  Levley,  New  York,"  can  not  be  presumed  to  have 
reached  Lawrence  J.  Levy,  although  he  resides  and  does  business  in  New  York.^ 
The  two  names  are  not  idem  sonans,  and  can  not,  by  any  stretch  of  construction, 
be  held  to  be  the  same  in  any  respect  whatsoever.  {In  re  Wm.  Archenbraun," 
11  B.  R.  149;  s.  0.  7  0.  L.  N.  99.) 

The  new  notice  need  only  be  given  to  remedy  the  defects  or  irregulirities 
in  the  first  notice.  If  the  defect  occurs  in  the  publication,  the  service  on  the 
creditors  being  regular,  a  new  notice  must  be  published,  but  no  new  notices 
need  be  served  on  the  creditors.  If  the  defect  occurs  in  the  service  of  the 
notice  on  the  creditors,  the  publication  being  regular,  a  new  notice  must  be 
served  on  the  creditors,  but  no  new  notice  need  be  published.  {In  re  Devlin  & 
Hagan,  1  B.  R.  35 ;  s.  c.  1  Ben.  335 ;  s.  c.  1  L.  T.  B.  32 ;  in  re  J.  Pulver,  1  B. 
R.  46 ;  s.  c.  1  Ben.  381 ;  in  re  Hall,  2  B,  R.  192 ;  s.  c.  16  Pitts.  L.  J.  52.) 

When,  in  proceedings  in  involuntary  bankruptcy,  proper  publication  has 
been  made,  but  no  notices  have  been  served  upon  creditors,  because  the  bank- 
rupt did  not  have  sufficient  time  to  pi-epare  his  schedules,  the  proper  course 
is  to  adjourn  the  meeting  to  a  day  certain,  and  to  direct  the  giving  for  the  ad- 
journed day  of  a  new  notice  in  respect  of  the  serving  by  mail  or  personally,  but 
not  in  respect  of  the  publication.  When  there  is  no  adjournment  in  a  case 
where  the  service  of  the  warrant  is  defective,  the  proceedings  fall  through,  and 
there  must  be  a  new  warrant.  {In  re  Schepeler  et  al.  3  B.  R.  170 ;  s.  c.  3  Ben. 
346.) 

A  notice  not  addressed  to  the  creditor  by  his  name  does  not  amount  to  a  no- 
tice. The  only  way  in  which  to  cure  such  an  error  is  by  issuing  and  serving  a 
new  and  correct  notice,  unless  the  creditor  will  voluntarily  appear  and  waive 
notice,  which  waiver  will,  of  course,  bind  him.     (Anon.  1  B.  R.  123.) 

All  proceedings  founded  upon  a  defective  notice  are  irregular,  and  must  b& 
set  aside.     {In  re  Hall,  2  B.  R.  192;    s.  o.  IB  Pitts.  L.  J.  52.) 

Sec.  5034. — ^The  creditors  shall,  at  the  first  meeting  held  after 
due  notice  from  the  messenger,  in  presence  of  a  register  desig- 
nated by  the  cotirt,  choose  one  or  more  assignees  of  the  estate  of 
the  debtor ;  the  choice  to  be  made  by  the  greater  pai-t  in  value 
and  in  number  of  the  creditors  who  have  proved  their  debts.  If 
no  choice  is  made  by  the  creditors  at  the  meeting,  the  judge,  or  if 
therebe.no  opposing  interest,  the  register,  shall  appoint  one  or 
more  assignees.  If  an  assignee,  so  chosen  or  appointed,  fails, 
within  five  days,  to  express  in  writing  his  acceptance  of  the  trust, 
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the  judge  or  register  may  fill  the  vacancy.  All  elections  or  ap- 
pointments of  assignees  shall  be  subject'  to  the  approval  of  tlie 
judge;  and  when,  in  his  judgment,  it  is  for  any  cause  needful  or 
expedient,  he  may  appoint  additional  assignees,  or  order  a  new- 
election. 

Statute  Revised:— March  2,  186T,  ch.  176,  §  13,  14  Stat.  522. 

Choice  of  Assigfuee  by  Creditors. 

The  meeting  should  be  organized  at  the  hour  designated  in  the  notice,  or  as 
soon  thereafter  as  practicable,  and  should  be  kept  open  until  a  choice  of  assignee- 
is  made,  or  it  is  ascertained  that  no  choice  can  be  made.  Where  the  creditors 
are  so  numerous  that  it  is  impossible  to  take  the  proofs  of  all  the  debts  on  the 
day  designated  in  the  warrant,  the  meeting  may  be  adjourned  from  day  to  day,, 
so  as  to  furnish  a  proper  opportunity  to  all  creditors  to  prove  their  debts,  and 
thus  qualify  themselves  to  join  in  selecting  an  assignee.  The  several  adjourn- 
ments will  constitute  but  one  meeting,  and  will  affect  the  proceedings  in  no 
other  way  than  would  a  necessary  postponement  of  business  from  one  to  another 
hour  in  the  same  day.  See  Rule  VT.  {In  re  Phelps,  Caldwell  &  Co.  1  B.  R. 
525;  s.  c.  2  L.  T.  B.  25.;  in  re  C.  H.  Norton,  6  B.  R.  297.) 

No  particular  mode  or  manner  of  voting  is  prescribed  by  the  act.  It  may  be 
assumed,  therefore,  that  any  mode  or  manner  of  voting,  by  which  the  choice  of 
each  creditor  entitled  to  vote  is  clearly  expressed,  is  sufficient.  It  may,  no  doubt, 
be  taken  by  ballot  or  ma  voce.  It  may  be  taken  by  calling  the  name  of  each 
creditor,  or  by  calling  upon  the  person  or  persons  representing  creditors  by 
power  of  attorney,  to  name  the  choice  of  the  creditor  or  creditors  represented  by 
him.  The  latter  mode  can  not  be  recommended  as  the  most  approved  mode,  but 
can  hardly  be  said  to  be  incompetent  or  irregular,  so  long  as  it  clearly  appears 
expressed.     {In  re  Lake  Superior  S.  C.  R.  R.  &  I.  Co.  7  B.  R.  376.) 

The  register  should  not  in  any  manner  interfere  with  or  influence,  either  di- 
rectly or  indirectly,  the  choosing  of  an  assignee  by  the  creditors.  His  action 
should  in  all  things  be  that  of  strict  impartiality,  not  only  in  fact,  but  in  appear- 
ance, and  he  should  not  present  the  semblance  of  having  any  interest  or  bias  in 
favor  of  or  against  any  particular  person  or  assignee.  {In  re  J.  0.  Smith,  1  B. 
R.  243;  s.  c.  2  Ben.  118.) 

No  creditor  has  any  right  to  be  heard,  either  in  person  or  by  attorney,  upon 
any  part  of  the  proceedings  until  he  has  proved  his  claim.  {In  re  W.  D.  Hill, 
1  B.  R.  16;  s.  c.  1  Ben.  821;  in  re  Altenhaim,  1  B.  R.  85;  s.  c.  1  Ben.  431 ;  in 
re  Brisco,  3  B.  R.  226;  in  re  Decatur  Jones,  2  B.  R.  59;  in  re  Phelps,  Caldwell 
&  Co.  1  B.  R.  525  ;   s.  c.  2  L.  T.  B.  25.) 

Votes  can  not  be  objected  to  on  the  ground  that  they  have  been  influenced 
and  procured  by  the  bankrupt  in  his  own  interest.  {In  re  Noble,  8  B.  R.  96 ;  s. 
c.  3  Ben.  832.) 

The  register  has  no  power,  without  a  special  order  of  court,  to  inquire  into 
the  rights  of  creditors  to  vote,  save  for  the  purpose  of  postponing  the  proof  of 
claims  until  an  assignee  is  chosen  pursuant  to  the  provisions  of  section  5082. 
{In  re  Noble,  8  B.  R.  96;  s.  c.  8  Ben.  332;  in  re  Herman  et  al.  3  B.  R.  618;  s. 
0.  4  Ben.  126.) 

When  objections  are  made  to  the  claim  of  a  creditor,  the  register  should  listen 
to  them,  and  i{  a.  prima  fade  case  is  made  out,  should  postpone  the  proof  of  the 
claim  till  the  assignee  is  chosen.  {In  re  Herman  et  al.  3  B.  R.  618;  s.  c.  4  Ben. 
126;  in  re  Lake  Superior  S.  C.  R.  R.  &  L  Co.  7  B.  R.  876.) 

A  claim  may  be  postponed  where  the  doubts  are  whether  the  claim  is  valid, 
in  view  of  the  receipt  of  a  preference  contrary  to  the  provisions  of  the  act  by  the 
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creditor.  The  register  ought  to  exclude  from  voting  for  an  assignee  all  persons 
who  appear  to  him,  on  proof,  to  be  inhibited  from  preying  their  debts  on  this 
account.  He  may  do  so  by  postponing  the  proof  of  such  claims  until  after  the 
election  or  appointment  of  an  assignee,  although  the  depositions  for  the  proof  of 
such  claim  have  been  produced  to  and  filed  with  him.  Taking  property  on  at- 
tachment or  execution  is  receiving  a  preference.  Merely  obtaining  a  judgment 
is  not.  {In  re  Ezra  M.  Stevens,  4  B.  R.  367;  s.  c.  4  Ben.  513;  s.  c.  2  L.  T.  B. 
121.) 

If  the  objection  to  the  right  of  a  creditor  who  has  made  the  proper  formal 
proof  of  his  debt  to  vote,  rests  on  the  sole  ground  that  he  has  security  for  the 
debt  upon  the  bankrupt's  property,  the  better,  if  not  the  only  proper  mode  of 
presenting  the  question,  is  to  move  to  expunge  the  proof.  (In  re  Jaycox  & 
<jreen,  T  B.  B.  803.) 

A  vote  may  be  taken  for  assignee  while  a  contest  is  pending  over  the  post- 
ponement of  the  proof  of  claims.  The  bankrupt  act  no  where  directs,  nor  does 
it  seem  to  contemplate,  a  postponement  of  the  vote  for  assignee,  where  some 
creditors  have  proven  their  debts,  in  order  to  enable  others  to  do  so.  On  the 
contrary,  it  seems  to  contemplate  the  utmost  practical  expedition  in  choosing 
the  assignee,  and  for  a  very  good  reason,  because'  until  there  is  an  assignee, 
there  is  no  one  to  represent,  or  whose  official  duty  is  to  look  after,  the  interests 
■of  the  estate.  The  creditors  who  have  proved  their  claim  and  are  entitled  to 
vote  for  assignee,  may,  no  doubt,  consent,  if  they  see  fit  to  wait  for  others  to 
prove,  before  proceeding  to  choose  the  assignee.  It  is,  however,  optional  with 
them.  But  even  this  power  should  be  exercised  sparingly,  and  the  vote  ought 
always  to  be  taken  at  the  earliest  practical  moment.  {In  re  Lake  Superior  S. 
C.  R.  R.  &  I.  Co.  7  B.  R.  376;  in  re  Northern  Iron  Co.  14  B.  R.  856.) 

In  any  case  where  a  creditor,  whose  proof  of  claims  has  been  postponed  by 
the  register,  is  dissatisfied  with  the  result  of  the  vote  for  assignee,  and  considers 
the  postponement  of  his  claim  erroneous,  such  creditor  may  have  the  proceed- 
ings certified  to  the  court,  and  if  the  postponement  appears  to  have  been  erro- 
neous, the  court  may  set  aside  the  result  of  the  vote,  and  refer  the  matter  back 
for  a  new  vote,  unless  it  appears  to  a  reasonable  certainty  that  the  result  would 
not  be  changed  by  another  vote.  The  postponement  of  the  proof  of  the  claim 
affects  no  right  of  a  creditor,  except  a  right  to  vote  for  assignee,  and  where  it 
appears  that  the  exercise  of  such  right  would  be  barren  of  results,  it  would  be 
useless  to  delay  the  proceedings  in  order  to  afford  such  creditor  the  opportunity 
to  exercise  such  right.     {In  re  Lake  Superior  S.  C.  R.  R.  &  I.  Co.  7  B.  R.  376.) 

If  debts  are  objected  to,  and  the  register  considers  them  clearly  valid  and 
admissible,  yet  he  can  not  admit  them  to  proof  against  objection.  In  such  an 
event  the  court  must  be  applied  to  if  the  objections  are  not  withdrawn.  The 
register  has  no  power  to.proceed  to  a  choice  of  assignee  without  the  votes  of  all 
the  creditors  who  wish  to  vote,  if  their  votes  can  influence  the  result,  unless  the 
register  himself  considers  the  claims  doubtful.  He  can  not  postpone  them 
merely  because  they  are  objected  to,     {In  re  Bartusch,  9  B.  R.  578.) 

A  creditor  who  makes  proof  of  his  debt  in  due  form,  but  retains  the  depo- 
sition in  his  own  possession,  is  not  a  creditor  who  has  proved  his  debt,  within 
the  technical  meaning  of  those  terms  as  used  in  the  bankrupt  act.  {In  re  Shep- 
pard,  1  B.  R.  439;  s.  c:  1  L.  T.  B.  49;  s.  c.  7  A.  L.  Beg.  484;  contra.  King  v. 
Bowman,  24  La.  An.  506.) 

A  creditor  holding  security  can  not  vote  for  an  assignee.  {In  re  Davis  <fc 
Son,  1  B.  R.  120;  s.  c.  7  A.  L.  Reg.  30;  in  re  Walton  et  al.  1  Deady,  442;  in 
re  S.  Hanna,  7  B.  R.  502;  s.  c.  6  Ben.  5;  in  re  J.  F.  &  C.  R.  Parkes,  10  B.  R. 
82;  contra,  in  re  Bolton,  1  B.  R  370;  s.  c.  2  Ben.  189.) 

A  secured  creditor  who  seeks  to  prOve  his  debt  before  the  choice  of  an  as- 
signee,  must  abandon  his  secuiity  :  whereas,  if  he  seeks  to  prove  his  debt  after 
the  choice  of  an  assignee,  he  is  permitted  to  do  so  when  he  has  complied  with 
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the  terms  of  section  6075.  As  he  has  security,  the  policy  of  the  act  is  to  leave  his 
rights  to  be  settled  after  there  is  an  assignee  to  contest  his  claims  to  the  prop- 
erty, and  protect  the  estate.  {In  re  High  et  al.  3  B.  R.  192;  s.  c.  1  L.  T.  B. 
175;  s.  c.  2  C.  L.N.  9.) 

But  the  security  must  be  upon  the  property  of  the  bankrupt;  otherwise  he 
may  prove  the  full  amount  of  his  claim,  and  vote.  {In  re  Cram,  1  B.  R.  504; 
s.  c.  1  L.  T.  B.  65.) 

A  creditor  who  holds  a  mortgage  upon  the  homestead  of  the  bankrupt,  has 
the  right  to  prove  his  demand  and  vote.  {In  re  J.  R.  Stillwell,  7  B.  R.  226 ;  s.  c. 
11  A.  L.  Reg.  706;  in  re  Tertelling,  2  Dillon,  342,  note.) 

Where  a  creditor  has  two  claims,  one  of  which  is  unsecured  and  the  other 
secured,  he  may  prove  the  former  and  vote.  {In  re  J.  P.  &  0.  R.  Parkes,  10 
B.  R.  82.) 

An  officer  of  a  bankrupt  corporation,  if  he  is  a  Creditor,  has  just  as  much 
right  to  vote  for  an  assignee  as  any  other  creditor.  {In  re  Northern  Iron  Co. 
14  B.  R.  356.) 

Agents  and  attorneys  at  law  can  not  vote  without  producing  letters  of  attor- 
ney. The  party  who  is  entitled  to  vote  for  another  must  be  his  duly  appointed 
attorney  in  fact.  {In  re  Purvis,  1  B.  R.  163 ;  s.  c.  1  L.  T.  B.  19 ;  in  re  Knoep- 
fel,  1  B.  R.  23;  s.  c.  1  Ben.  830.) 

A  partner  may  cast  the  whole  vote  of  his  firm,  but,  in  estimating  the  number  of 
votes,  the  firm  vote  will  only  count  as  one  vote.     One  of  several  joint  creditors, 
not  partners,  can  not  act  or  vote  without  the  consent  of  the  others.    {In  re  Purvis, 
IB.  R.  163;  s.  c.  1  L.  T.  B.  19.) 

Where  the  bankrupt  petitions  alone,  the  creditors  of  a  firm  of  which  he  was 
a  member  can  not  vote.     {In  re  Purvis,  1  B.  R.  163 ;  s.  c.  1  L.  T.  B.  19.) 

There  is  no  such  thing  known  to  the  law  as  an  informal  vote.  An  expression 
of  opinion  viva  voce  by  the  creditors  as  to  their  preference  is  a  vote.  {In  re  Pear- 
son, 2  B.  R.  477.) 

When  a  creditor  sells  or  assigns  his  debt  after  it  has  been  proved,  he  has  no 
further  business  in  court,  although  the  proceedings  must  be  carried  on  in  his 
name.  The  actual  owner  and  assignee  must  control  the  debt,  vote  upon  it  and 
receive  the  dividend.  Where  several  claims  have  been  assigned  to  one  per- 
son, he  has  but  one  vote.  {In  re  Frank,  5  B.  R.  194;  s.  c.  6  Ben  164;  s.  c.  2 
L.  T.  B.  188.) 

Form  No.  16  contemplates  that  each  creditor  shall  vote,  and  that  his  name,, 
residence,  and  amount  of  debt  shall  be  recorded.  If,  on  the  first  vote,  no  choice 
be  made,  by  reason  of  a  greater  part  in  number  and  value  failing  to  concur,  a 
second,  third,  or  any  number  of  ballots  may  be  had,  until  the  required  concur- 
rence be  obtained.  If  the  creditors  can  not  agree  upon  the  first  day  of  the  meet- 
ing, they  may  adjourn  to  another  day.  If  no  such  concurrence  is  obtained,  and 
the  meeting  adjourns  sine  die,  the  contingency  happens  which  authorizes  the 
judge,  or  if  there  be  no  opposing  interest,  the  register  to  appoint  an  assignee.  {In, 
re  Phelps,  Caldwell  &  Co.  1  B.  R.  525 ;  s.  c.  2  L.  T.  B.  25.) 

The  duty  of  preparing  the  memorandum  for  the  signatures  of  the  creditors 
devolves  on  the  register.  The  recital  it  contains  as  to  notice  must  be  within 
his  knowledge,  derived  from  the  files  in  the  office.  In  it  must  be  stated  the 
name  of  the  assignee  chosen  or  nominated,  and  to  ascertain  this  the  usual 
practice  is  to  take  a  viva  voce  vote  of  the  creditors,  and  when  the  required  con- 
currence appears  to  prepare  the  memorandum  for  the  signatures  of  tbe  electing 
creditors.  This  memorandum  constitutes  the  evidence  of  the  election  of  an  as- 
signee. iJnless  it  bears  the  signatures  of  a  majority  in  number  and  value  of  the 
creditors  who  have  proved  their  claims,  there  is  no  authentic  evidence  of  an 
lection,  and  the  register  must  certify  a  failure  to  make  choice  by  the  creditors. 
(7n  re  Pfromm,  8  B.  R.  357.) 
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A  creditor  who  has  given  a  viva  voce  rote  in  favor  of  a  party  may  refuse  to 
sign  the  memorandum,  for  he  has  the  right  to  change  his  vote  at  any  period 
during  the  progi'ess  of  the  election.     (In  re  Pfromm,  8  B.  R.  357.) 

No  creditor  can  change  his  vote  after  a  final  adjournment.  (In  re  Scheifier 
■&,  Garrett,  2  B.  R.  591;  s.  c.  1  0.  L.  N.  261.) 

Proofs  which  are  filed  after  a  vote  is  taken,  can  not  be  allowed  to  come  in 
and  change  the'  result.      {In  re   Lake  Superior  S.  0.  R.  R.  &  I.  Co.  7  B.  R. 

376.) 

The  choice  is  to  be  made  by  the  greater  part  in  value  and  number  of  those 
•who  have  proved  their  debts,  and  not  the  greater  part,  &c.,  of  those  present 
and  voting.  Such  is  the  plain  import  of  the  statute.  If  the  greater  part  in 
number  and  value  of  those  who  have  proved  their  debts  do  not  appear  and  vote 
for  the  same  person,  then  there  is  a  failure  on  the  part  of  the  creditors  to  make 
a  choice.  (ira  r«  Purvis,  1  B.  R.  163;  s.  c.  1  L.  T.  B.  19;  in  r«  Scheifier  & 
Barrett,  2  B.  R.  591 ;  s.  c.  1  C.  L.  N.  261 ;  in  re  Pearson,  2  B.  R.  477.) 

Where,  at  the  first  meeting  of  the  creditors,  only  one  creditor  appears  and 
proves  his  debt,  and  there  are  no  other  debts  proven,  the  right  to  choose  an  as- 
signee belongs  to  the  sole  creditor  who  has  proved  his  claim.  {In  re  Haynes,  2 
B.  R.  227;  s.  c.  1  L.  T.  B.  121.) 

It  is  the  policy  of  the  bankrupt  act  to  give  the  creditors  of  the  bankrupt  the 
•choice,  in  the  first  instance,  of  the  person  who  is  to  take  assets  and  manage 
them.  It  is  only  when  the  creditors  fail  to  elect,  that  the  register  or  judge  can 
appoint  an  assignee.  {In  re  J.  0.  Smith,  1  B.  R.  243;  s.  c.  2  Ben.  113;  in  re 
^Scheifi'er  &  Garrett,  2  B.  R.  591 ;  s.  c.  1  0.  L.  N.  261.) 

Where,  after  the  issuing  of  the  warrant,  an  amendment  is  made,  adding  the 
names  of  a  large  number  of  creditors,  and  a  new  warrant  has  been  issued,  the 
creditors,  if  they  deem  it  expedient,  may,  on  the  return  day  of  the  second  war- 
rant, elect  an  assignee,  and  take  steps  to  remove  any  assignee  that  may  have 
been  elected  or  appointed  in  the  proceedings  under  the  first  warrant.  {In  re 
Perry,  1  B.  R.  220;  s.  o.  1  L.  T.  B.  4;  in  re  BatclifFe,  1  B.  R.  400;  in  re  Mor- 
genthal,  1  B.  R.  402.) 

When  the  name  of  only  one  creditor  is  added  by  an  amendment,  after  the 
meeting  has  been  held,  it  is  not  necessary  or  proper  that  a  new  meeting  of  the 
•creditors  to  choose  an  assignee  should  be  held.  The  creditor  should  be  formally 
informed  of  the  existence  and  condition  of  the  suit,  and  notiSed  to  prove  his 
claim  if  he  so  desires.  {In  re  Carson,  5  B.  R.  290;  s.  c.  5  Ben.  277;  s.  c  2  L. 
T.  B.  194.) 

Appointment  of  Assignee  by  tlic  ISei^ister  or  the  Court. 

The  opposing  interest  which  precludes  the  register  from  appointing  an  as- 
signee is  not  merely  an  interest  contending  by  vote,  but  an  interest  in  oppo- 
sition to  the  exercise  of  the  power  of  a.ppointment  by  the  register.  {In  re 
<3eorge  Jackson  et  al.  14  B.  R.  449.) 

Where  there  is  a  failure  on  the  part  of  the  creditors  assembled  at  a  meeting 
to  choose  an  assignee,  the  register  should  state  to  them  that  the  duty  of  appoint- 
ing an  assignee  devolves  upon  the  register,  unless  there  is  an  opposing  interest; 
and  that  any  creditor  has  the  right  to  object  to  the  register's  making  the  ap- 
pointment.    {In  re  Pearson,  2  B.  R.  477.) 

When  the  register  announces  that  he  has. the  right  to  appoint  an  assignee, 
unless  there  is  an  opposing  interest,  distinct  disrlosure  should  be  made  if  there 
is  any  opposing  interest.     {In  re  George  Jackson  et  al.  14  B.  R.  449.) 

The  appointment  by  the  register  is  irregular  where  there  is  an  opposing  in- 
terest.    {In  re  Pearson,  2  B.  R.  477 ;  in  re  C.  H.  Norton,  6  B.  R.  297.) 
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There  can  be  only  one  first  meeting,  and  all  adjoiirnnients  are  but  a  continu- 
ance of  the  same,  and  if  there  is  any  opposition  or  opposing  interest  to  an  as- 
signee at  any  stage  of  such  first  meeting,  such  opposition  is  to  be  considered  as 
continuing  until  the  termination  of  such  first  meeting,  whether  upon  the  day 
first  appointed  or  any  other  day  to  which  such  meeting  may  be  continued,  un- 
less it  affirmatively  appears  that  such  opposition  has  been  withdrawn.  (In  re 
■C.  H.  Norton,  6  B.  R.  297.) 

If  the  register  attends  at  the  time  and  place  specified  in  the  warrant  and  no- 
tice for  the  first  meeting  of  creditors,  and  no  creditor  appears,  or  is  represented, 
the  meeting  is  held  within  the  provisions  of  the  abt  as  fully  and  effectually  as  if 
creditors  had  appeared  or  been  represented  at  the  meeting,  and  the  contingency 
happens  which  the  section  speaks  of,  namely,  that  no  choice  of  assignee  has  been 
made  by  the  creditors  at  the  meeting,  and  the  register  is  authorized  to  appoint 
one.     {In  re  Cogswell,  1  B.  R.  62;  s.  c.  1  Ben.  388.) 

.\n  assignee  should  be  appointed,  even  though  no  debts  have  been  proved. 
(In  re  Cogswell,  1  B.  R.  62;  s.  c.  1  Ben.  388;  in  re  Anon.  1  B.  R.  123.) 

An  assignee  should  be  appointed,  even  though  there  are  no  apparent  assets, 
for  he  is  designed  by  the  statute  to  act  as  a  trustee  on  behalf  of  the  creditors,  and 
it  is  his  duty  to  search  out  and  collect  every  species  of  property  belonging  to  the 
bankrupt.  (In  re  Alexander  Graves,  1  N.  Y.  Leg.  Obs.  213 ;  s.  c.  5  Law  Rep. 
25.) 

If  the  resolution  to  appoint  a  trustee  is  not  confirmed  by  the  court,  and  the 
first  meeting  has  been  adjourned  without  the  election  of  an  assignee,  the  court 
may  appoint  an  assignee.     (In  re  Stuyvesant  Bank,  6  B.  R.  272.) 

A  general  order  appointing  a  person  assignee  in  a_  class  of  many  cases,  is  in- 
valid unless  it  enumerates  the  particular  cases  in  which  the  person  is  intended 
to  be  appointed.     (In  re  William  Major,  14  B.  B.  71.) 

A  general  order  appointing  an  assignee  will  not  be  recognized  as  valid  in 
any  case  unless  the  assignee  qualifies  specially  in  such  case.  (In  re  Wm.  Major, 
14  B.  R.  71.) 

Approval  of  tlie  As§ignee  by  the  Judge. 

The  creditors  are  alone  interested  in  the  distribution  of  the  estate,  and  it  is 
to  be  supposed  that  creditors  having  pecuniary  interests  will  carefully  canvass 
and  inquire  into  the  qualifications  of  the  assignee  to  whom  they  recommend  the 
estate  to  be  intrusted.  They  are  supposed  to  be  commercial  men,  intimately 
acquainted  with  the  affairs  of  the  bankrupt  and  the  qualifications  essential  and 
proper  to  fit  a  man  to  act  as  their  trustee,  and  unless  good  and  strong  reasons 
are  presented  to  the  court,  the  opinion  of  the  creditors,  representing  a.  large 
majority  in  amount  and  number  of  the  parties  interested,  is  entitled  to  great 
weight  in  determining  who  is  the  proper  person  to  administer  the  estate  in  which 
they  are  interested.  The  discretion  vested  in  the  court  of  approving  or  dis- 
approving of  an  assignee,  is  a  legal  discretion — one  that  must  be  controlled,  not 
by  caprice,  prejudice,  partiality,  likes  oi^  dislikes,  or  any  other  reason  than  a  due 
regard  to  the  fitness  of  the  proposed  assignee  for  the  position.  (In  re  Funken- 
stein  &  Co.  1  Pac.  L.  R.  11.) 

When  the  register  is  satisfied  that  any  reasons  exist  why  an  assignee  elected 
or  appointed  should  not  be  approved  by  the  judge,  it  is  his  duty  to  state  such 
reasons  freely  in  submitting  the  question  of  approval.  (In  re  Bliss,  1  B.  R.  78; 
s.  c.  1  Ben.  ^07;  in  re  Scheiffer  &  Garrett,  2  B.  R.  591;  s.  c.  1  C.  L.  N.  261.) 

Appointments  made  by  registers,  as  well  as  selections  made  by  creditors,  are 
in  all  cases  subject  to  the  approval  of  the  judge.  In  other  words,  until  the 
judge  has  approved  the  selection,  no  one  should  enter  upon  the  duties  of  as- 
signee. If  the  judge  disapproves,  the  election  or  appointment  fails.  The  reg- 
ister has  no  power  to  approve,  nor  is  his  appointment  more  than  the  designation 
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to  the  judge  of  a  suitable  person  for  the  trust.     {In  re  Scheiffer  &  Garrett,  2  B.. 
R.  591 ;  s.  c.  1  C.  L.  N.  261.) 

When  there  is  no  imputation  upon  the  competency  or  character  of  an  as- 
signee duly  elected  by  the  creditors,  the  judge  will  not  withhold  his  approval. 
The  assignee  is  entitled  to  the  position  by  virtue  of  the  law.  (In  re  John  0. 
Grant,  2  B.  R.  106;  m  re  J,  0.  Smith,  1  B.  R.  243;  s.  c.  2  Ben.  113;  in  re 
Joseph  Barrett,  2  B.  R.  533 ;  s.  c.  1  L.  T.  B.  144;  s.  c.  1  C.  L.  N.  202.) 

When  objection  is  taken  to  the  approval  of  an  assignee,  the  burden  of  proof 
is  upon  the  objector ;  but  in  so  delicate  a  matter,  and  one  in  which  direct  evi- 
dence is  not  always  possible,  reasonable  cause  of  suspicion  may  in  some  cases 
be  sufBcient.  {In  re  Clairmont,  1  B.  B.  276;  s.  c.  Lowell,  230;  s.  c.  1  L.  T. 
B.  6.)' 

If  the  judge  is  advised  that  in  any  particular  case  the  bankrupt  has  brought 
in  one  or  more  of  his  particular  friends,  and  has  by  them  chosen  an  assignee, 
who  is  also  his  friend  and  in  his  interest,  he  will  withhold  his  approval.  It  is 
certainly  against  the  policy  of  the  bankrupt  act  that  a  bankrupt  should  select 
his  assignee.  It  is  time  that  if  the  creditors  do  not  care  sufSciently  for  the 
matter  to  attend  the  meeting,  they  ought  not  to  complain.  But  still  the  law  is 
no  less  brought  into  contempt.  The  discharge  of  a  debtor  who  does  not  sur- 
render all  his  assets  is  precisely  what  those  charged  with  the  execution  of  the 
law  are  bound  to  guard  against.     {In  re  Bliss,  1  B.  R.  78 ;  s.  c.  1  Ben.  407.) 

A  person  will  not  be  allowed  to  make  a  regular  business  of  seeking  out  cred- 
itors of  bankrupts,  and  soliciting  them  to  prove  their  debts  and  vote  for  him  as 
assignee,  with  a  view  to  such  pecuniary  emolument  as  may  legitimately  belong 
to  the  position.  Such  a  course  opens  the  door  to  abuses.  {In,  re  A.  B.  2  B.  R. 
308;  s.  c.  3  Ben.  66.) 

It  is  improper  for  a  party  see  king  to  be  assignee  to  promise  to  pay  the  claim 
of  a  creditor  in  full,  in  order  to  obt^iin  his  vote,  and  an  election  so  obtained  will 
not  be  approved.     {In  re  Haas  &  Sampson,  8  B.  R.  189.) 

Whether  there  has  been  such  an  influence  exercised  by  the  assignee  or  not 
as  to  invalidate  his  election,  must  be  left  to  depend  upon  the  circumstances  of 
each  case.  There  might  be  some  solicitation  on  the  part  of  the  assignee,  which 
would  in  no  way  influence  the  choice  of  the  creditors.  Neither  the  bankrupt 
nor  his  solicitor  can  make  the  proceedings  in  bankruptcy  the  proceedings  of  the 
bankrupt  alone.  The  bankrupt  can  not  be  allowed  to  elect  his  assignee.  Such 
an  assignee  might  favor  the  bankrupt  at  the  expense  of  the  creditors'  interest. 
That  the  assignee  is  the  confidential  clerk  of  the  bankrupt's  attorney,  may  be  a 
good  reason  for  withholding  the  approval  of  the  choice,  if  objections  are  made 
by  the  creditors  before  approval ;  but  such  objections  should  be  made,  if  the 
facts  are  known  to  the  creditors,  immediately  after  the  election.  And  if,  with 
full  knowledge  of  the  facts,  the  assignee  is  allowed  to  go  on  and  exercise  his 
duties,  something  more  ought  to  be  shown — some  misconduct,  or  that  the  rela- 
tion existing  is  in  some  way  prejudicial  to  the  rights  or  interests  of  the  credit- 
ors. If  the  creditors,  without  any  undue  influence,  and  with  knowledge  of  the 
facts,  choose  such  an  assignee,  and  the  judge  approves,  without  objection,  it  i& 
too  late  to  object.     {In  re  Mallory,  4  B.  R.  153 ;  s.  c.  2  L.  T.  B.  130.) 

Any  general  bias  either  for  or  against  the  bankrupt,  or  his  dealings,  will  not 
disqualify  a  person  of  standing  and  character.  In  contested  cases  it  would  be 
almost  impossible  to  find  any  suitable  assignee  connected  in  any  way  with  the 
estate,  who  had  not  formed  such  an  impression.  The  creditors,  moreover,  re- 
tain an  important  power  over  the  settlement  of  the  estate,  and  ought  to  exercise 
an  oversight  of  the  affairs  pertaining  to  it.  {In  re  Clairmont,  1  B.  R  276  ■  s  c 
Lowell,  230;  s.  c.  1  L.  T.  B.  6.) 

Under  certain  circumstances,  a  relative  of  the  bankrupt  will  not  be  ap- 
proved.    {In re  Powell,  2  B.  R.  45;  inre  Bogert&  Ockley,  3  B.  R.  651.) 
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The  director  of  a  corporation  to  which  a  judirment  was  confessed  by  the 
bankrupt  shortly  before  the  filing  of  his  petition  will  not  be  approved.  ^He  comes 
within  the  spirit,  if  not  the  letter,  of  the  clause  which  declares  that  a  preferred 
<;reditor  shall  not  be  eligible  as  assignee.     {In  re  Powell,  2  B.  E.  45.) 

The  assignee  must  reside  in  the  judicial  district  in  which  the  proceedings 
are  pending.     {In  re  Havens,  1  B.  R.  485.) 

Where  a  person  resides  out  of  the  district,  but  has  a  permanent  place  of  busi- 
ness in  the  district,  he  may  be  appointed  assignee  in  conjunction  with  another 
who  resides  in  the  district.     {In  re  Loder  et  al.  2  B.  R.  515.) 

If  the  assignee  does  not  reside  in  the  same  place  as  the  bankrupt,  a,  person 
residing  in  that  place  may  be  associated  with  him  as  co-assignee.  {In  re  Jiicoby, 
1  W.  N.  15.) 

An  attorney  for  a  creditor  of  the  bankrupt  may  be  assignee.  Section  5035 
declares  who  shall  be  ineligible  as  assignee.  There  is  no  other  provision  in  the 
bankrupt  act  rendering  a  person  ineligible  for  tfiis  position.  {Iriwre  Joseph  Bar- 
rett, 2  B.  R.  5b3 ;  s.  c.  1  L.  T.  B.  144 ;  s.  c.  1  C.  L.  N.  202 ;  in  re  Lawson,  2  B. 
E.  396.) 

The  attorney  of  the  bankrupt  may  be  chosen  assignee,  but  he  can  not  occu- 
py the  position  of  counsel  and  assignee  at  the  same  time.  He  must  withdraw 
from  the  former  position.  {In  re  Olairmont,  1  B.  R.  276;  s.  c.  Lowell,  230;  s. 
c.  1  L.  T.  B.  6.) 

When  an  adjudication-  of  bankruptcy  is  made  against  the  debtor  in  three 
different  districts,  each  district  should  have  an  assignee  within  its  jurisdictional 
limits  and  a  resident  thereof.     {In  re  Boston  R.  R.  Co.  5  B.  R.  233.) 

A  person  can  not  act  both  as  receiver  and  as  assignee,  and  have  his  acts 
authorized  by  the  State  court,  which  appointed  him  receiver,  and  by  the  bank- 
rupt court.  This  is  a  position  of  incompatibility  which  the  bankrupt  court  can 
not  permit  one  of  its  officers  to  occupy.  If  he  is  to  be  assignee,  he  must  look  to 
the  bankrupt  court  alone  as  the  source  of  his  authority.  If  he  is  to  hold  and 
administer,  as  receiver  under  the  State  laws,  the  property  which  he  has  received 
as  receiver,  he  must  so  administer  it,  without  looking  to  the  bankrupt  court  for 
any  authority  or  direction.  I  f  he  is  to  administer  such  property  as  an  assignee,  he 
must  so  administer  it,  without  looking  to  the  State  court,  or  to  any  other  court 
but  the  bankrupt  court,  for  authority  or  direction.  He  must,  moreover,  account 
for  the  property  received  by  him,  and  it  is  not  proper  that  an  assignee  be  plaint- 
iff, and,  as  receiver,  be  defendant  in  respect  to  these  matters.  (/»r«Stuyvesant 
Bank,  6  B.  R.  272.) 

Upon  the  petition  of  a  creditor,  an  additional  assignee  may  be  appointed. 
{In  re  Overton,  5  B.  R.  366.) 

An  additional  assignee  will  not  in  general  be  appointed  at  the  request  of  the 
minority,  for  the  statute  does  not  appear  to  intend  a,  minority  representation. 
The  creditors  have  theright  to  decide  upon  the  number  of  assignees  as  well  as  to 
•choose  them.  {In  re  Olairmont,  1  B.  R.  276;  s.  o.  Lowell,  330;  s.  c.  1  L.  T. 
B.  6.) 

When  the  judge  refuses  to  approve  the  choice  made  by  the  creditors,  he 
should  order  a  new  election.  {In  re  Soheiffer  &  Garrett,  2  B.  R.  591 ;  s.  c.  1 
0.  L.  N.  2B1.) 

The  court  will  not  send  a  case  back  for  a  new  election  when  it  is  not  appa- 
rent that  a  different  result  would  or  might  be  thereby  attained.  {In  re  Pfromm, 
8  B.  R.  357.) 

The  court  will  not  set  aside  an  election  of  an  assignee  on  account  of  any 
irregularity  in  admitting  a  claim  when  its  exclusion  could  not  affect  the  result. 
iln  re  George  Jackson,  14  B.  E.  449.) 

Where  a  person  acts  as  assignee  in  a  particular  case  and  is  so  treated  by  the 
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register  and  the  judge,  he  may  be  deemed  the  assignee  pro  ha c  vice  as  to  that 
particular  traDsaction,  although  he  was  never  legally  appointed  and  never  qual- 
ified.    (In  re  Wm.  Major,  14  B.  R.  71.) 

The  courts  uniformly  disapprove  of  the  same  person  acting  as  attorney  for  the 
bankrupt  and  the  assignee,  not  because  the  duties  always  are  conflicting  and 
adverse,  but  because  they  may  be  so.  The  assignee's  attorney  is  a  minister 
of  the  court,  and  his  duty  is  to  attend  to  the  estate,  even  to  the  prejudice 
of  his  own  claims,  and  it  is  considered  inconsistent  with  his  duty  if  he  act 
also  as  attorney  for  the  bankrupt.  {In  re  Mallory,  4  B.  R.  153;  s.  c.  2  L.  T. 
B.  130.) 

Sec.  6035. — No  person  who  lias  received  any  preference  con- 
trary to  the  provisions  of  this  Title  shall  vote  for  or  be  eligible 
as  assignee  ;  but  no  title  to  propert}',  real  or  personal,  sold,  trans- 
ferred, or  conveyed  by  an  assignee,  shall  be  affected  or  impaired 
by  reason  of  his  ineligibility. 

Statute  Revised— March  2, 1867,  oh.  176,  §  18,  14  Stat.  525. 

This  clause  declares  who  shall  be  ineligible  as  assignee.  There  is  no  other 
provision  in  the  act  rendering  a  person  ineligible  for  this  position.  (In  re  Joseph 
Barrett,  2  B.  R.  533;  s,  c.  1  L.  T.  B.  144;  s.  c.  1  0.  L.  N.  202.) 

The  director  of  a  corporation  to  which  a  judgment  was  confessed  by  the 
bankrupt  shortly  before  the  filing  of  his  petition,  comes  within  the  spirit,  if  not 
within  the  letter,  of  this  clause.     (In  re  Powell,  2  B.  R.  45.) 

Sec.  5036. — The  district  judge  at  any  time  may,  and  upon  the 
request  in  writing  of  any  creditor  who  has  proved  his  claim  shall, 
require  the  assignee  to  give  good  and  sufficient  bond  to  the  United 
States,  with  a  condition  for  the  faithful  performance  and  dis- 
charge of  his  duties;  the  bond  shall  be  approved  by  the  judge 
or  register  by  his  indorsement  thereon,  shall  be  filed  with  the 
record  of  the  case,  and  inure  to  the  benefit  of  all  creditors  prov- 
ing their  claims,  and  may  be  prosecuted  in  the  name  and  for  the 
benefit  of  any  injured  party.  If  the  assignee  fails  to  give  the 
bond  within  such  time  as  the  judge  or  register  orders,  not  exceed- 
ing ten  days  after  notice  to  him  of  such  order,  the  judge  shall 
remove  him  and  appoint  another  in  his  place. 

Statute  Revised— March  2,  1867,  ch.  176,  §  13,  14  Stat.  522.  Prior  Statute- 
—August  19,  1841,  ch.  9,  §  9,  5  Stat  4i7.) 

When  a  creditor  demands  it,  an  assignee  should  be  required  to  give  bond. 
(In  re  Fernberg,  2  B.  R.  353  ) 

No  one  but  the  district  judge  can  require  the  assignee  to  execute  a  bond 
(In  re  John  W.  Dean,  1  B.  R.  249 ;  s.  c.  1  L.  T.  B.  9.) 

The  assignee  should,  if  required,  give  a  separate  and  distinct  bond  for  each 
case  in  which  he  is  appointed.     A  general  bond,  conditioned  for  the  faithful, 
discharge  of  his  duties  in  all  cases  in  which  he  may  be  appointed,  is  not  suffi- 
cient.    In  Texas,  a/ems  covert  can  not  be  a  security.     (In  re  McFaden  8  B  R 
104.) 

The  register  has  the  power  to  require  the  assignee,  upon  the  request  of  cred- 
itors, to  give  bond,  and  may  take  testimony  to  determine  the  amount  thereof. 
(In  re  Binninger  &  Clarke,  9  B.  R.  568.) 
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An  order  requiring  an  assignee  to  give  bond  'must  specify  the  time  within 
which  the  bond  shall  be  filed,  and  if  it  omits  to  do  so,  the  assignee  can  not  be 
deemed  in  default  for  not  filing  a  bond.     {In,  re  George  B.  vSands,  7  Ben.  19.) 

Sec.  5037. — Any  assignee  who  refuses  or  unreasonably  neg- 
lects to  execute  an  instrument  when  lawfully  required  by  the 
court,  or  disobeys  a  lawful  order  or  decree  of  the  court  in  the 
premises,  may  be  punished  as  for  a  contempt  of  court. 
Statute  Revised— March  2,  1867,  ch.  176,  §18,  14  Stat.  525. 

A  list  of  the  creditors  who  have  proved  their  claims  is  an  instrument  withirt 
the  meaning  of  this  section,  and  the  a.ssi!;nee  may' be  compelled  to  furnish  it  to 
the  bankrupt.  {In  re  Blaisdell  et  al.  6  B.  R.  78 ;  s.  c.  42  How.  Pr.  274;  s.  c.  5 
Ben.  420.) 

Sec.  5038. — An  assignee  may,  with  the  consent  of  the  judge, 
resign  his  trust  and  be  discharged  therefrom. 

Statute  Revised— jMarch  2,  1867,  ch.  178,  §  18,  14  Stat.  525. 

Sec.  5039. — The  court,  after  due  notice  and  hearing,  may  re- 
move an  assignee  for  any  cause  which,  in  its  judgment,  renders 
such  removal  necessary  or  expedient.  At  a  meeting  called  for 
the  purpose  by  order  of  the  court  in  its  discretion,  or  called  upon 
the  application  of  a  majority  of  the  creditors  in  number  and  value, 
the  creditors  may,  with  consent  of  the  court,  remove  any  assignee 
by  such  a  vote  as  is  provided  for  the  choice  of  assignee. 

Statute  Revised— March  2,  1867,  ch.  176,  §  18,  14  Stat.  525.  Prior  Statutes 
—April  4, 1800,  ch.  19,  §8,  2  Stat.  23 ;  Aug.  19, 1841,  ch.  9,  §  3,  5  Stat.  442. 

A  motion  to  remove  an  assignee  can  be  entertained  by  the  court  alone,  and 
not  by  the  register.  {In  re  Stokes,  1  B.  R.  489 ;  in  re  New  York  Mail  Steam- 
ship Co.  2  B.  R.  423.) 

The  removal  of  an  assignee  is  a  matter  in  the  discretion  of  the  court.  Such 
discretion  is,  however,  a  legal  discretion,  and  can  only  be  exercised  to  remove 
an  assignee  when  cause  is  shown  rendering  such  removal  expedient  or  necessary. 
{In  re  Blodgett  &  Sanford,  5  B.  R.  472 ;  in  re  Mallory,  4  B.  R.153 ;  s.  c.  2  L.  T. 
B.  130.) 

Upon  a  petition  to  remove  the  assignee  for  misconduct  in  instituting  a  suit, 
the  question  is  not  whether  the  suit  was  without  a  proper  legal  foundation,  but 
whether  its  prosecution  was  fraudulent,  malicious,  or  from  unjust  motive,  and 
not  in  good  faith  for  the  benefit  of  the  general  creditors.  {In  re  Sacchi,  6  B.  R. 
398;  s.  c.  6  B.  B.  497;   s.  c.  43  How.  Pr.  250.) 

If  one  creditor  becomes  the  sole  creditor  by  the  purchase  of  all  the  other 
claims,  a  new  assignee  may,  upon  the  application  of  the  bankrupt  and  such  sole 
creditor,  be  substituted  for  the  one  originally  elected  by  the  creditors.  {In  re 
Sacchi,  6  B.  R.  398;  s.  c.  6  B.  R.  497;  s.  c.  43  How.  Pr.  250.) 

An  assignee  is  not  appointed  simply  for  his  own  profit,  but  as  trustee  for 
the  creditors,  and  he  is  bound  to  exercise  due  diligence  in  collecting  and  dispos- 
ing of  the  property  of  the  bankrupt,  and  in  distributing  its  proceeds  among  the 
creditors.  If  he  is  guilty  of  gross  and  culpable  neglect  of  duty  in  this  respect, 
he  may  be  removed.     {In  re  Morse,  7  B.  R.  56.) 

When  creditors  apply  to  an  assignee  to  ascertain  the  condition  of  the  estate, 
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it  is  his  duty  to  communicate  all  material  facts  within  his  knowledge,  and  the 
\rtllful  suppression  of  such  facts  is  a  ground  for  removal.  (In  re  Perkins,  8  B. 
K.  56 ;  s.  c.  5  Biss.  2D4.) 

Such  removal  will  be  made  where  there  is  an  irreconcilable  disagreement  be- 
tween the  assignee  and  a  large  portion  of  the  creditors.  The  assignee  is  a  trus- 
tee of  each  9.nd  every  creditor.  He  receives  a  compensation  for  his  services,  and 
is  held  to  strict  diligence  in  watching  the  interests  of  the  creditors.  The  credit- 
ors are  the  beneficiaries  of  the  court,  and  have  a  direct  pecuniary  interest  in  the 
bankruptcy  proceedings.  Courts  of  equity  sometimes  decree  a  substitution  of 
trustees  where  there  has  been  no  fault  on  the  part  of  the  trustee.  Substitution 
has  been  made  where  the  trustees  would  not  act  together.  The  assignee  must 
be  allowed  some  discretion  in  the  prosecution  of  suits,  and  if  he  believes  the  ex- 
pense of  a  suit  to  recover  property  will  be  greater  than  the  benefit  to  be  derived 
from  the  suit,  if  successful,  he  ought  not  to  proceed.  The  court  will  not  consti- 
tute itself  the  legal  adviser  of  the  assignee.  He  has  a  right  to  choose  his  own 
counsel,  and  must  proceed  with  his  duties  according  to  his  best  judgment,  being 
held  to  no  more  than  a  just  and  reasonable  accountability.  Should  the  court 
direct  him  when  to  proceed  in  a  suit,  it  would  find  that  it  had  practically  decided 
questions  ex  parte  which  ought  to  have  been  decided  only  on  a  hearing  of  both 
parties  interested.  {In  re  Mallory,  4  B.  R.  153;  s.  c.  2  L.  T.  B.  130;  in  re 
Perkins,  8  B.  E.  56;  s.  c.  5  Biss.  254.) 

Brroneous  legal  advice,  where  the  errors  are  so  gross  and  frequent  as  to  be 
evidence  of  the  incompetency  of  the  legal  adviser  he  has  chosen,  may  be  cause 
for  ordering  the  assignee  to  employ  other  counsel,  but  not  necessarily  for  re- 
moving the  assignee.     {In  re  Blodgett  &  Sandford,  5  B.  R.  472.) 

After  the  majority  of  the  creditors  have  voted  to  remove  an  assignee,  the 
court  will  exercise  a  judicial  discretion  in  the  matter,  notwithstanding  the  action 
of  the  creditors.  Parties  opposed  in  interest  to  the  ofBcial  action  of  an  assignee, 
do  not  have  the  power  to  dictate  his  conduct,  even  if  they  happen  to  be  able  to 
command  a  majority  vote  of  the  creditors  themselves.  It  is  not  the  intention  of 
the  law  that  the  majority  should  have  the  absolute  control  over  the  rights  and 
interests  of  the  minority.  {In  re  Dewey,  4  B.  R.  412;  s.  c.  Lowell,  493;  s.  c. 
2  L.  T.  B.  184.) 

When  an  assignee  is  guilty  of  misconduct,  the  register  may  be  directed, 
under  an  order  of  the  court,  to  serve  a  notice  on  the  assignee  to  show  cause  why 
he  should  not  be  removed,  and  to  employ  counsel  to  represent  the  estate  and  the 
creditors.     {In  re  Price,  4  B.  R.  40ti.) 

When  the  costs  have  been  necessarily  augmented  by  a  charge  of  fraud 
against  the  assignee,  they  must  all  be  paid  out  of  the  estate,  fie. is  fully  justi- 
fied in  rebutting  the  charge  and  vindicating  himself,  and  the  estate  must  bear 
the  costs.  {In  re  Mallory,  4  B.  R.  158;  s.  c.  2  L.  T.  B.  130;  in  re  Blodgett  & 
Sanford,  5  B.  R.  472.) 

When  the  assignee  is  removed  for  misconduct,  he  might  be  compelled  to  pay 
the  costs  of  the  proceedings  for  his  removal.     {In  re  Morse,  7  B.  R.  56.) 

At  the  meeting  held  under  the  second  warrant  issued  in  a  case  where  au 
amendment  has  been  made,  after  the  issuing  of  the  first  warrant,  adding  the 
names  of  other  creditors,  the  creditors  may  choose  a  new  assignee,  and  apply 
for  the  removal  of  any  assignee  that  may  have  been  elected  under  the  first  war- 
rant. Notice  of  such  application  should  be  given  to  all  creditors  who  have 
proved  their  debts.  {In  re  Perry,  1  B.  R.  220;  s.  c.  1  L.  T.  B.  4;  in  re  Rat- 
cliffe,  1  B.  R.  400.) 

The  right  of  compelling  an  assignee  to  account  is  a  necessary  incident  to  the 
power  of  removal.  {Lucas  v.  Morris,  1  Paine,  396;  in  re  Oomlbrt  Sands,  1  U. 
S.  L.  J.  15.) 
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Sec.  5040. — The  resignation  or  removal  of  an  assignee  shall  in 
no  way  release  him  from  performing  all  things  requisite  on  his 
part  for  the  proper  closing  up  of  his  trust,  and  the  transmission 
thereof  to  his  successors,  nor  shall  it  affect  the  liability  of  the 
principal  or  surety  on  the  bond  given  by  the  assignee. 

Statute  Revised— March  2,  1867,  ch.  176,  §  18,  14  Stat.  525. 

Seo.  5041. — Yacanciies  caused  by  death  or  otherwise  in  the 
office  of  assignee  may  be  filled  by  appointment  of  the  court  or  at 
its  discretion  by  an  election  by  tiie  creditors,  in  the  same  manner 
as  in  the  original  choice  of  an  assignee,  at  a  regular  meeting,  or 
at  a  meeting  called  for  the  purpose,  with  such  notice  thereof  in 
writing  to  all  known  creditors,  and  by  such  persons  as  the  court 
shall  direct. 

Statute  Revised— March  2,  1867,  ch.  176,  §  18,  14  Stat.  525. 

This  clause  more  properly  pertains  to  a  vacancy  caused  after  an  assignee 
has  been  duly  appointed  and  approved.  {In  re  Scheiffijr  &  Garrett,  2  B.  R. 
591;  s.  c.  1  C.  L.N.  261.) 

The  removal  of  an  assignee  from  office  is  necessary  before  another  assignee 
can  be  appointed  in  his  place.     (Jn  re  George  E.  Sands,  7  Ben.  19.) 

Sec.  5042. — When,  by  death  or  otherwise,  the  number  of 
assignees  is  reduced,  the  entate  of  the  debtor  not  lawfully  disposed 
of  shall  vest  in  the  remaining  assignee  or  assignees,  and  the  per- 
sons selected  to  fill  vacancies,  if  any,  with  the  same  powers 
and  duties  relative  tliereto  as  if  they  were  originally  chosen. 

Statute  Revised— March  2,  1867,  ch.  176,  §  18,  14  Stat.  525. 

An  action  by  a  surety  in  a  custom  house  bond  against  the  assignee  of  the 
principal  does  not  survive  against  the  personal  representatives  of  the  assignee. 
{Sail  V.  Gushing,  8  Mass.  521.) 

Prior  to  the  adoption  of  this  provision,  it  was  held  that  the  right  to  prose- 
cute an  action  pending  at  the  time  of  the  death  of  an  assignee  vested  in  his 
personal  representatives.     {Richards  v.  Md.  Ins.   Co.  8  Cranch,  84.) 

Seo.  5043. — Any  former  assignee,  his  executors  or  administra- 
tors, upon  request,  and  at  tlie  expense  of  the  estate,  shall  make 
and  execute  to  tlie  new  assignee  all  deeds,  conveyance8,and  assur- 
ances, and  do  all  other  lawful  acts  requisite  to  enable  him  to  re- 
cover and  receive  all  the  estate.  And  the  court  may  make  all 
orders  which  it  may  deem  expedient  to  secure  the  proper  fulfill- 
ment of  the  duties  of  any  former  assignee^  and  the  rights  and 
interests  of  all  persons  interested  in  the  estate. 

Statute  Revised— March  2, 1867,  ch.  176,  §  18,  14  Stat.  525.  Prior  Statute- 
April  4, 1800,  oh.  l9,  §  8,  2  Stat.  23. 

Sec.  5044. — As  soon  as  an  assignee  is  appointed,  and  qualified 
the  judge,  or,  where  there  is  no  opposing  interest,  the  register 
shall,  by  an  instrument  (a)  under  his  hand,  assign  and  convey  to 
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the  assignee  all  the  estate,  (b)  real  and  personal,  of  the  bankrupt, 
with  all  his  deeds,  books  and  papers  relating  thereto,  and  such 
assignment  shall  relate  back  to  the  commencement  of  the  proceed- 
ings in  bankruptcy  and  by  operation  of  law  shall  vest  the  title  to 
all  such  property  and  estate,  both  real  and  personal,  in  the 
assignee,  although  the  same  is  then  attached  on  mesne  (c)  process  as 
the  property  of  the  debtor,  and  shall  dissolve  any  such  attach- 
ment made  within  four  months  next  preceding  the  commence- 
ment of  the  bankruptcy  proceedings. 

Statute  Revised— March 2, 1867,  ch.  176,  §  U,  14  Stat.  522.  Prior  Statutes- 
April  4,  1800,  ch.  19,  §§  6, 10, 11, 18,  27,  50,  2  Stat.  23,  24,  26, 28,  34;  August  19, 
1841,  ch.  9,  §3,  5  Stat.  442.) 

Assignment  of  tbe  Bankrupt  Estate. 

(a)  The  register  should  not  make  an  assignment  of  the  bankrupt's  estate 
until  he  receives  a  certificate  of  the  judge's  approval  of  the  assignee  elected  or 
appointed.     (In  re  Scheiffer  &  Garrett,  2  B.  R.  591 ;  s.  c.  1  0.  L.  N.  261.) 

The  adjudication  of  bankruptcy  is  an  essential  prerequisite  and  precedent 
condition  of  the  power  of  the  register,  to  make  an  assignment.  The  adjudication 
is  the  judicial  ascertainment  and  declaration  of  the  fact  that  the  debtor  is  legally 
bankrupt,  upon  which  all  the  subsequent  proceedings  are  founded.  It  is  the  act 
by  which  the  court  takes  hold  of  the  subject-matter,  applies  to  its  jurisdiction, 
and  gives  legal  effect  to  what  the  statute  declares  to  be  an  act  of  bankruptcy. 
Until  that  adjudication.'the  debtor  may,  in  a  voluntary  case,  withdraw  bis  appli- 
cation.    {Wright  v.  Johnson,  4  B.  R.  627;  s.  c.  8  Blatch.  150.) 

The  register  should  make  the  assignment  when  there  is  no  opposing  interest, 
even  though  the  title  to  the  property  is  in  dispute.  {In  re  Wm.  H.  Wylie,  2  B. 
R.  137.) 

The  assignment  should  be  handed  to  the  clerk  and  recorded,  and  should  then 
be  delivered  to  the  assignee.  {In  re  A.  Alexander,  3  B.  R.  quarto,  20 ;  s.  c.  2 
L.  T.  B.  137.) 

The  assignment  when  made  by  a  register,  should  be  under  the  hand  of  the 
register  and  the  seal  of  the  court.  The  State  laws  in  regard  to  the  acknowl- 
edgment of  deeds  need  not  be  complied  with.  The  only  system  of  bankrupt 
laws  which  Congress  has  the  power  to  pass  is  a  uniform  one — one  which  requires 
the  same  acts  and  the  same  duties  from  the  ofiBcers  appointed  to  execute  the  law 
in  all  the  States,  and  producing  the  same  general  results  in  all  the  States,  with- 
out regard  to  the  important  differences  existing  in  the  laws  of  the  different  States. 
If,  in  preparing  and  passing  the  present  system  of  bankrupt  laws.  Congress  had 
omitted  to  make  any  provision  in  regard  to  executing  and  registering  the  con- 
veyances or  assignments  required,  then  the  State  laws  would  have  to  be  con- 
formed to.  The  act  prescribes  the  forms  to  be  observed  in  preparing  and  exe- 
cuting an  assignment.  Registers  of  deeds  must  record  the  same  upon  a  certificate 
of  the  clerk  of  the  district  court  that  the  same  is  a  copy  of  the  assignment  on  file 
in  his  ofiSce,  with  his  se^l  affixed,  upon  demand  that  the  same  shall  be  recorded, 
and  a  tender  to  them  of  the  fees  allowed  to  them  for  such  service  by  the  laws  of 
the  State.  {Lire  Neale,  3  B.  R.  177 ;  s.  c.  1  L.  T.  B.  295 ;  contra,  Zdgkr  v.  Shomo, 
78  Penn.  357.) 

Although  the  act  prescribes  that  as  soon  as  the  assignee  is  appointed  and 
qualified,  the  judge  or  register  shall,  by  an  instrument  under  his  hand,  assign 
and  convey  all  the  estate,  real  and  personal,  of  the  bankrupt,  yet  this  provision 
must  be  regarded  as  directory,  and  not  essential  to  the  assignment  where  some 
equally  formal  mode  has  been  adopted,  sanctioned  by  the  seal  of  the  court,  which 
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imparts  verity  and  gives  authenticity  to  all  judicial  acts  of  the  judge.  (Zantzin- 
^er  V.  Biihle,  4  B.  R.  724;  s.  c.  86  Md.  82.) 

The  language  of  the  statute  will  not  be  controlled  or  modified  by  any  inadvert- 
ence or  mistake  on  the  part  of  the  register  in  stating  the  time  from  which  the 
assignment  operates.     (In  re  Wm.  H.  Pierson,  10  B.  R.  107.) 

Riglits  of  the  Bankrupt. 

Until  an  assignee  is  appointed  and  qualified,  and  the  conveyance  or  assign- 
ment is  made  to  him,  the  title  to  the  propertv  remains  in  the  bankrupt.  {Hamp- 
ton V.  Bouse,  11  B.  R.  472;.  s.  o.  22  Wall.  268.) 

The  bankrupt  has  the  right,  prior  to  the  appointment  of  an  assignee,  to  offer 
to  redeem  property  sold  for  taxes.  {Hampton  v.  Mouse,  11  B.  R.  472;  s.  c.  22 
Wall.  263.) 

Under  the  act  of  1841,  the  decisions  were  conflicting  as  to  whether  the  title 
of  the  assignee  related  back  farther  than  the  decree,  {Berthelon  v.  Betts,  4  Hill, 
577;  in  re  John  Ziegenfiiss,  2  Ired.  463;  Miller  v.  Black,  1  Penn.  420;  Smith 

V. ,  4  Edw.  Ch.  653 ;  Spa^ilding  v.  Dixon,  21  Vt.  45 ;  in  re  Anon.  1  Penn. 

L.  J.  833 ;  in  re  Bennet,  1  Penn.  L.  J.  145 ;  in  re  Dudley,  1  Penn.  L.  J.  302 ;  vide 
in  re  Jfellor  &  Co.  1  Penn.  L.  J.  135 ;  McLean  v.  RocToey,  3  McLean,  235 ;  Bueh- 
ingham  v.  McLean,  3  McLean,  185;  s.  c.  13  How.  151 ;  in  re  Newhall,  2  Story, 
360;  in  7-e  W.  C.  H.  Waddell,  1  N.  Y.  Leg.  Obs.  53;  in  re  Samuel  Harris,  3  N. 
Y.  Leg.  Obs.  152;  inre  Abner  H.  Allen,  1  N.  Y.  Leg.  Obs.  115;  s.  c.  5  Law  Rep. 
362;  in  re  Elam  Rust,  1  N.  Y.  Leg.  Obs.  326.) 

The  intent  and  purport  of  this  provision  is  that  the  property  which  was  the 
property  of  the  bankrupt  at  the  time  of  the  filing  of  the  petition  in  bankruptcy, 
and  no  other  property,  shall  vest  in  the  assignee.  Property  acquired  by  the 
bankrupt  after  the  petition  is  filed  belongs  to  the  bankrupt  alone.  {In  re  Patter- 
son, 1  B.  R.  125 ;  s.  c.  1  Ben.  508 ;  in  re  Barnett,  16  Pitts.  L.  J.  73 ;  in  re  Levy 
el  al.  1  B.  R.  136 ;  s.  c.  1  Ben.  496 ;  in  re  Rosenfield,  1  B.  R.  319 ;  s.  o.  1  L.  T. 
B.  81 ;  Rugely  v.  Bobinson,  19  Ala.  404;  Bond  v.  Baldwin,  9  Geo.  9 ;  DeadricTc  v. 
Armour,  10  Humph.  588.) 

A  debtor  has  no  right  to  reserve  from  his  estate  a  sum  of  money  sufficient  to 
meet  the  expenses  of  procuring  his  discharge.  {In  re  James  Thompson,  13  B. 
R.  300.) 

If  the  debtor  does  not  set  up  the  bar  of  the  limitation,  the  bankrupt  can  not 
claim  the  money  after  a  recovery  on  the  ground  that  it  did  not  belong  to  the 
assignee.     {Mayhin  v.  Bm/morod,  15  B.  R.  358;  s.  c.  4  A.  L.  T.  [N,  S.]  21.) 

The  earnings  and  acquisitions  of  the  bankrupt  subsequent  to  the  commence- 
ment of  the  proceedings  are  his  own,  subject  to  his  eventual,  discharge.  If  he 
does  not  succeed  in  procuring  that,  they  remain  liable  to  execution  or  attach- 
ment by  his  former  creditors.  {Mays  v.  Manufacturers'  National  Banh,  4  B. 
R.  446 ;  s.  c.  4  B.  R.  660;  s.  c.  64  Penn.  74.) 

When  the  contract  of  an  attorney  is  that  of  an  ordinary  retainer  to  conduct 
a  cause,  he  is  entitled  to  be  paid  for  his  services  as  he  renders  them.  For  the 
-services  rendered  before  the  filing  of  his  petition  he  had  a  claim  upon  his  clients, 
and  that  passes  to  his  assignee,  but  for  the  value  of  services  subsequently  ren- 
dered in  the  cause,  he  is  entitled  to  retain  the  compensation.  {In  re  Jones,  4  B. 
R.  347.) 

If  the  stock  has  not  been  transferred  on  the  books  of  the  corporation,  the 
bankrupt,  with  the  consent  of  the  assignee,  may  vote  thereon  at  a  meeting  of 
stockholders.     {Btate  v.  Ferris,  42  Conn.  560.) 

If  the  bankrupt's  wife  takes  out  a  policy  of  insurance  upon  her  life,  payable 
upon  her  death  to  her  husband,  paying  one  premium  out  of  her  separate  estate 
'before  the  commencement  of  proceedings  in  bankruptcy,  and  others  afterwards, 
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without  a  claim  to  the  policy  being  made  by  the  assignee,  the  money  upon  her 
death  belongs  to  her  husband,  and  not  to  his  assignee.  {In  re  Owin  &  Murrin,. 
8B.  R.  6;  B.  c.  2  Dillon,  120.) 

The  moment  the  petition  is  filed,  the  bankrupt  is  civilly  dead.  During  the 
interval  existing  between  the  filing  of  the  petition  and  the  appointment  of  the 
assignee,  a  condition  of  things  exists  not  unlike  that  in  the  case  of  a  person  dy- 
ing intestate  and  before  the  appointment  of  an  administrator.  On  the  death  of 
a  person  intestate,  no  one  is  authorized  to  dispose  of  or  assign  his  assets.  A  bank- 
rupt is  civiliter  mortuus  from  the  day  on  which  he  files  his  petition,  and  during 
the  interval  between  the  filing  of  his  petition  and  the  appointment  of  the  as- 
signee no  assignment  of  his  assets  can  be  made.  (JoJmson  v.  Geuriter,  26  Ark. 
44 ;  Barron  v.  Newberry,  1  Biss.  149.) 

The  expression  that  a  bankrupt  is  civiliter  mortuus  means  that  he  is  dead 
only  as  to  the  control  of  his  old  property  and  contracts.  His  assignee  stands^ 
like  an  administrator  in  respect  to  these.  But  the  bankrupt  is  still  alive  for  other 
purposes  in  law,  as  he  is  in  fact.  He  is  alive  to  acquire  new  property,  to  do  and 
to  receive  wrong,  to  committ  trespasses  or  crimes,  and  to  be  prosecuted  for 
either,  and  to  prosecute  for  either  when  committed  on  himself.  {Carr  v.  Oale, 
3  W.  &  M.  38;  s.  c.  2  Ware,  330.) 

The  bankrupt  may,  after  the  commencement  of  the  proceedings  in  bank- 
ruptcy, enter  into  business  and  hold  property,  subject  to  the  contingency  of 
obtaining  a  discharge.     {In  re  Benjamin  B.  Grant,  2  Story,  312.) 

An  agreement  signed  by  the  bankrupt  after  the  commencement  of  proceed- 
ings in  bankruptcy  is  a  nullity  so  far  as  the  estate  is  concerned.  {In  re  Geo. 
W.  Anderson,  9  B.  R.  360.) 

By  the  bankrupt  act  the  records  of  the  court  in  bankruptcy  are  always 
open  for  inspection,  and  it  is  not  until  the  petition  is  filed  in  court  that  the 
statute  declares  that  the  property  shall  be  divested.  The  fact  is,  therefore^ 
within  the  means  of  knowledge  of  any  one  dealing  with  another,  if  he  will  take 
the  trouble  to  consult  the  records  of  the  court.  It  is  a  record  of  the  same  pub- 
lic nature  as  the  registry  of  deeds.  The  record  of  a  deed  is  legal  notice  to  all 
parties  interested,  and,  in  the  same  manner,  Congress  has  enacted  that  the  fil- 
ing of  the  petition  in  court  shall  be  conclusive  upon  the  rights  of  all  parties, 
and  from  that  time  the  bankrupt  shall  have  no  control  or  disposition  of  the 
property  formerly  belonging  to  him.  Any  subsequent  conveyance  or  transfer 
by  him  is  a  nullity,  and  absolutely  void  as  against  the  assignee.  This  assign- 
ment is  subsequently  executed,  but  its  efiect  must  depend  entirely  on  the 
language  of  the  act,  and  it  is  expressly  enacted  that  the  assignment,  when 
made,  shall  relate  back  to  the  commencement  of  the  proceedings,  which  is  de- 
clared to  be  the  filing  of  the  petition.  Parties  must,  in  law,  be  deemed  to  have 
constructive  notice  of  the  filing  of  the  petition,  and  of  its  effects  under  the  op- 
eration of  the  bankrupt  law.  {In  re  Gregg,  3  B.  R.  D29 ;  s.  c.  1  L.  T.  B. 
298;  Mays  v.  Manufacturers'  JS'ational  Banlc,  4  B.  R.  446;  s.  c.  4  B.  R.  660;  s. 
c.  64  Penn.  74;  inrt  J.  J.  Lake,  6  B.  R.  5i2;  s.  c.  3  Biss.  204;  Perky  v.  Dole^ 
88  Me.  558;  Oaley  v.  Oorry,  10  La.  An.  602.) 

If  the  notice  that  a  warrant  has  been  issued,  and  that  the  payment  of  any 
debts  to  the  bankrupt  is  forbidden  by  law,  is  published,  as  required  by  the  act, 
it  is  binding  upon  all  persons,  whether  they  have  or  have  not  actual  knowledge 
thereof,  and  any  subsequent  payment  to  the  bankrupt  will  not  discharge  the 
debt,  nor  afford  any  greater  protection  than  if  it  had  been  made  to  any  other 
person  not  authorized  to  receive  it  as  against  the  assignee.  {Stevens  v.  Me- 
chanics^ Savings  Banlc,  101  Mass.  109.) 

When  the  debtor  of  a  bankrupt,  in  good  faith  and  without  knowledge  or 
notice  of  the  proceedings  in  bankruptcy,  pays  him  a  debt  after  the  commence- 
ment of  such  proceedings,  he  can  be  compelled  to  pay  it  over  again  to  the  as- 
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sie:nee.      {Mwys  v.    Manvfacturers'  National  Banh,  4  B.  R.  416 ;  g.  c.  4  B.  E. 
660;  s.  c.  64Penn.  74.) 

The  burden  of  proving  that  the  property  did  belong  to  the  bankrupt  prior  to 
.  the  filing  of  the  petition  rests  upon  the  assignee.     {Mays  v.  Manufacturer^' 
National  Bank,  4  B.  R.  446 ;  s.  c.  4  B.  R.  660 ;  s.  c.  64  Penn.  74.) 

A  purchaser  of  negotiable  paper,  who  is  domiciled  in  the  district  where  the 
proceedings  in  bankruptcy  are  pending,  is  concluded  by  the  notice  given  to  him 
by  the  records  of  the  bankrupt  court,  and  can  not  claim  to  be  an  innocent  pur- 
chaser.    {In  re  J.  J.  Lake,  7  B.  R.  542 ;  s.  c.  3  Biss.  204.) 

If  the  sheriff,  after  the  commencement  of  proceedings  in  bankruptcy,  levies 
an  execution  upon  and  sells  the  bankrupt's  property,  he  is  liable  to  the  assignee, 
although  he  pays  the  proceeds  of  the  sale  to  the  execution  creditor  before  he 
receives  actual  notice  of  the  bankruptcy.  This  principle  does  not  involve  any 
conflict  between  the  State  courts  and  the  Federal  courts.  If  the  property  is  no 
longer  liable  to  levy  for  the  satisfaction  of  the  judgment,  it  is  no  matter  of  con- 
flict between  the  one  court  and  the  other,  which  of  them  is  called  upon  to  recog- 
nize or  administer  the  la<v.     {Miller  v.  O'Brien,  9  B.  R.  26 ;  s.  c.  9  Blatch.  270.) 

Payments  made  after  the  filing  of  the  petition  in  bankruptcy,  malafde,  or 
with  a  view  of  defeating  the  bankrupt  act  in  any  of  its  essential  requirements, 
are  void,  and  the  person  by  whom  such  payment  is  made  can  be  held  to  answer 
to  the  original  demand  to  the  assignee.  {BahUtt  v.  Burgess,  7  B.  R.  561 ;  s.  c. 
2  Dillon,  169;  Turner  v.  ShenTcmeyer,  1  W.  N.  266.) 

If  the  bankrupt  passes  a  note  to  another  before  the  commencement  of  the 
proceedings  in  bankruptcy,  with  the  intent  thereby  to  transfer  the  property,  but 
omits  to  endorse  it,  he  may  endorse  it  after  that  time.  {Smoot  v.  Morehouse,  8 
Ala.  370.) 

Where  the  right  to  use  an  alley  is  reserved  in  a  deed  so  long  as  the  grantor 
shall  continue  to  own  an  adjoining  piece  of  land,  the  right  is  not  terminated  by 
the  grantor's  bankruptcy,  if  the  proceedings  are  settled,  and  the  property  recon- 
veyed  to  him  by  the  a-ssignee.  {Oolie  v.  Jameson,  13  B.  R.  1 ;  s.  c.  6  N.  Y. 
Supr.  576;  s.  c.  11  N.  Y.  Supr.  281.) 

A  party  who  borrowed  property  from  the  bankrupt,  after  the  commencement 
of  the  proceedings  in  bankruptcy,  can  not  defeat  an  action  to  recover  the  same 
by  proof  that  it  passed  to  the  assignee,  without  connecting  himself  with  the 
assignee's  title.     {Lain  v.  Gaither,  72  N.  0.  234.) 

Acts  of  Third  Parties  to  the  Estate. 

A  creditor  can  not,  by  a  bill  in  equity,  obtain  payment  out  of  property 
which  passed  to  the  assignee.     {MeCabe  v.  Cooney,  2  Sandf.  Ch.  314.) 

If  a  creditor's  bill  is  filed  after  the  commencement  of  the  proceedings  in 
bankruptcy,  the  objection  that  the  property  belongs  to  the  assignee  must  be 

taken  bv  the  assignee,  and  not  by  the  debtor.     {Smith  v. ,  4  Edw.  Oh. 

653.) 

A  judgment  creditor  can  not  file  a  bill  in  equity,  alleging  that  an  execution 
has  been  issued  on  the  judgment  _and  returned  unsatisfied,  and  seek  to  have 
property  alleged  to  have  belonged  to  the  bankrupt  prior  to  the  commencement 
of  the  proceedings  in  bankruptcy  applied  to  the  payment  of  his  judgment  in 
preference  te  the  claims  of  the  other  creditors.  {Haxtun  v.  Corse,  4  Edw.  Ch. 
585;  s.  c.  2  Barb.  Oh.  506;  Kane  v.  Pilcher,  7  B.  Mon.  651.) 

A  party  who  holds  funds  or  property  belonging  to  the  bankrupt  may,  in  an 
action  brought  by  a  creditor  to  subject  the  same  to  the  payment  of  his  debt, 
plead  that  the  assignee  alone  has  the  right  to  claim  the  same.  {David  v.  Ferrand^ 
2  La.  An.  596.) 
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A  plea  by  a  third  party  to  show  that  the  property  vested  in  the  assignee, 
must  show  that  the  district  court  had  jurisdiction  to  entertain  the  petition,  and 
that  the  requirements  of  the  act  were  complied  with.  {Seaman  v.  StougMon,  3 
Barb.  Ch.  344.) 

Where  a  petition  for  a  partition  merely  alleges  that  the  petitioner  claims 
title  under  an  attachment,  a  plea  of  the  bankruptcy  of  the  defendant  prior  to 
the  issuing  of  the  attachment,  without  averring  that  the  attachment  was  issued 
against  him,  is  insufBcient.     {Onion  v.  Clarh,  18  Vt.  303.) 

What  Property  Ve§ts  in  tlie  As§ignee. 

(J)  The  expression,  "  estate  of  a  bankrupt,"  means  such  property  and  rights 
of  property  of  the  bankrupt  as  the  bankrupt  act  vests  in  the  assignee.  The  as- 
signee can  not  take  anything  more  than  the  bankrupt  himself  had,  in  any  case, 
-except  the  case  of  a  fraudulent  conveyance  by  the  bankrupt.  {In  re  Hambright, 
2  B.  R.  498;  s.  c.  2  L.  T.  B.  61-,  s.  c.  1  0.  L.  N.  201.) 

The  words,  "  all  the  estate  real  and  personal,"  are  broad  enough  to  cover 
every  description  of  vested  right  and  interest  attached  to  and  growing  out  of 
property.  Under  such  words,  the  whole  property  of  a  testator  would  pass  to 
his  devisee.     {Comegys  v.  Vaaae,  1  Pet.  193;  s.  c.  4  Wash.  670.) 

The  language  of  the  statute  is  sufficiently  comprehensive  to  embrace  the 
most  minute  and  temporary  interest  in  property.     {French  v.  Carr,  1  111.  664.) 

Every  definition  of  property  ignores  the  idea  of  value  in  the  thing  owned.  If 
there  is  an  exclusive  right  to  a  thing,  the  law  immediately  presumes  it  to  have 
at  least  a  nominal  value  to  the  owner.  {Eimie  v.  Winston,  4  B.  K.  21 ;  s.  c.  56 
111.  56.) 

The  assignment  vests  the  property  in  the  assignee,  although  it  was  not 
placed  on  the  bankrupt's  schedules,  {Uolhrooh  v.  Coney,  25  111.  543 ;  Burton  v. 
Zoehert,  9  Ark.  411 ;  Jewett  v.  Preston,  27  Me.  400.) 

A  certificate  of  title  to  a  burying  vault,  granted  by  a  corporation  whose 
charter  limits  its  use  to  the  interment  of  the  dead,  and  declares  that  it  shall  not 
be  reached  by  private  creditors  nor  for  public  dues,  is  no  more  than  a  license  to 
the  bankrupt  to  hold  personally  the  privilege  of  sepulchre  for  his  friends,  and 
does  not  pass  to  the  assignee.  The  interest  is  no  more  than  the  charter  generates 
or  declares,  and  the  charter  denotes  a  purpose  to  separate  this  acquisition  from 
the  estate  or  property  of  the  holder.  {In  re  Abner  S.  Ely,  1  N.  Y.  Leg.  Obs. 
131.) 

The  title  to  real  estate  situated  in  a  foreign  country  does  not  vest  in  the  as- 
signee, for  a  statutory  conveyance  can  have  no  extraterritorial  eiFect  upon  real 
estate.     {Oaley  v.  Bennett,  11  How.  83;  Barnett  v.  Pool,  23  Tex.  517.) 

Where  the  services  have  been  rendered  by  the  bankrupt,  the  right  to  the 
•  compensation  passes  to  the  assignee,  although  it  depends  on  a  contingency. 
.{Burton  v.  LocTcert,  9  Ark.  411.) 

The  right  to  redeem  property  sold  under  an  execution  passes  to  the  assignee, 
and  can  not  be  exercised  by  any  judgment  creditor  after  the  commencement  of 
the  proceedings  in  bankruptcy.     {Pillow  v.  Langtree,  5  Humph.  389.) 

If  the  rights  of  the  debtor  and  of  a  creditor  to  redeem  property  sold  under 
an  execution  are  distinct  and  independent,  the  right  of  the  creditor  is  not  de- 
feated by  the  bankruptcy  of  the  debtor,  but  is  a  right  or  incident  attached  to 
the  judgment,  and  may  be  deemed  a  part  of  its  lien.  {Trimble  v.  Williamson,  49 
.Ala.  525.), 

A  claim  for  improvements  made  on  the  public  lands  of  the  United  States 
passes  to  the  assignee.     {French  v.  Carr,  7  111.  664.) 

A  franchise  consisting  of  a  right  to  take  tolls  for  crossing  at  a  bridge  is  prop- 
erty that  passes  to  the  assignee.     {Stewart  v.  Hargrove,  23  Ala.  429.) 
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A  receiver  appointed  under  a  creditor's  bill  in  a  State  court,  can  not  enter  an- 
other political  jurisdiction  and  claim  a  fund  allowed  on  a  claim  against  a  foreign 
government  in  preference  to  an  assignee  appointed  in  proceedings  instituted  after 
the  filing  of  the  bill.     {Booth  v.  Clark,  17  How.  322.) 

If  a  party  in  pursuance  of  a  decree  delivers  property  of  a  bankrupt  to  a  re- 
ceiver before  any  notice  or  demand  by  an  assignee,  the  surrender  is  k  complete 
defense  to  any  future  action  by  the  assignee.     {Long  v.  Converse,  91  U.  S.  105  ) 

If  by  the  terms  of  the  trust,  the  income  of  a  Certain  fund  is  to  be  paid  to  the 
bankrupt  or  his  wife,  to  be  applied  to  the  support  of  the  bankrupt,  his  wife  and 
children,  the  assignee  is  not  entitled  to  any  part  thereof.  {Dvrant  v.  Mass. 
Eosp.  L.  Ins.  Co.  15  A.  L.  J.  436.) 

As  soon  as  a  will  of  real  or  personal  estate  is  admitted  to  probate,  the  title  of 
the  legatee  or  devisee  takes  effect  by  relation  from  the  death  of  the  testator.  If 
the  devisee  or  legatee  is  declared  a  bankrupt  in  proceedings  commenced  after 
such  death  and  before  the  probate  of  the  will,  the  legacy  or  devise  will  pass  to 
his  assignee  if  he  has  never  renounced  or  disclaimed  the  legacy  or  devise.  After 
the  cOQimencement  of  the  proceedings  in  bankruptcy  he  has  no  right  to  disclaim 
or  renounce  it.     {In  re  Henry  W.  Fuller,  2  Story,  827.) 

If  the  bankrupt  was  entitled  to  a  distributive  share  in  the  estate  of  a  de- 
ceased person,  and  was  also  indebted  to  that  estate,  the  assignee  can  only  claim 
the  balance  that  remains  after  deducting  the  debt  from  such  distributive  share. 
{In  re  Newhall,  2  Story,  360.) 

A  devise  of  property  to  cease  on  the  bankruptcy  of  the  devisee  is  good,  and 
the  limitation  valid.     {Nichols  v.  Baton,  18  B.  R.  421 ;  s.  o.  91  U.  S.  716.) 

If  a  will  confers  an  absolute  discretion  on  a  trustee  which  he  is  under  no  ob- 
Jigation  to  exercise  in  favor  of  the  bankrupt,  it  does  not  grant  such  an  interest 
to  the  latt.er  as  his  assignee  can  assert.  {Nichols  v.  Eaton,  13  B.  R.  421;  s.  c. 
81  U.  S.  716.) 

A  devise  of  property  to  a  trustee,  to  pay  the  income  thereof  to  a  third  person 
free  from  liability  for  his  debts,  is  not  such  an  interest  as  will  pass  to  the  latter's 
assignee.     {Nichols  v.  Maton,  13  B.  R.  421;  s.  o.  91  U.  S.  716.) 

.  Where  a  will  devises  property  to  trustees  to  hold  until  the  devisee  reaches  a 
certain  age,  the  estate  passes  to  the  assignee  of  the  devisee,  although  the  devisee 
had  not  attained  that  age  at  the  time  of  the  commencement  of  proceedings  in 
bankruptcy.     {Sandford  v.  Lackland,  2  Dillon,  6.) 

If  an  estate  is  devised  to  A.,  subject  to  the  payment  of  a  certain  sum  to  B. 
in  trust  for  C,  A.  is  not  a  trustee  for  0.  By  the  terms  of  the  devise,  B.  is  the 
person'in  whom  the  trust  is  reposed,  and  is  the  direct  trustee,  made  so  by  the 
act  and  choice  of  the  devisor.  If  A.  becomes  a  trustee,  he  will  only  be  an  im- 
plied trustee.  The  statute  of  limitations  will  run  in  favor  of  a  party  who  enters 
into  possession  of  property  in  his  own  right  and  holds  for  his  own  benefit,  but 
whose  title  is  subsequently,  by  matter  of  evidence  or  construction  of  law,  turned 
into  that  of  trustee.     {In  re  A.  G.  O'Neale,  6  B.  R.  425.) 

If  a  mortgagee  devises  his  interest  in  the  land  on  which  he  holds  a  mortgage, 
to  the  mortgagor  and  others,  this  will  pass  the  mortgage  debt,  and  the  mortga- 
gor's interest  therein  will  pass  to  his  assignee.     {Clarh  v.  Clarh,  56  N.  H.  105.) 

A  claim  to  indemnity  for  an  illegal  capture  of  a  vessel  by  a  foreign  govern- 
ment passes  by  abandonment  to  the  insurer,  and  upon  his  bankruptcy  vests  in 
his  assignee.  {Comegys  v.  Taise,  1  Pet.  193;  s.  c.  4  Wash.  570;  Plielpsw.  Mc- 
Donald, 2  McArthur,  375.) 

If  money  is  to  be  paid  under  a  treaty  to  a  foreign  government  on  account  of 
a  claim  due  to  a  bankrupt,  the  court  has  no  jurisdiction  to  compel  the  bankrupt 
to  make  an  assignment  thereof.     {Phelps  V.  McDonald,  2  McArthur,  375.) 
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If  the  surety,  upon  a  note  given  to  a  guardian,  marries  the  ward,  his  assignee 
can  not  maintain  an  action  against  the  maker  before  a  settlement  and  adjustment 
of  the  guardian's  account.     (OMlton  v.  Gabiness,  14  Ala.  447.) 

Property  which  has  been  transferred 'by  a  deed  contrary  to  law  will  pass  to- 
a  trustee  appointed  under  a  deed  of  trust  subsequently  executed,  and  when 
such  deed  was  made  more  than  six  months  prior  to  the  commencement  of  pro- 
ceedings in  bankruptcy,  and  is  not  assailed  as  fraudulent,  no  claim  to  the  prop- 
erty vests  in  the  assignee.  {Stewart  v.  National  Union  Bank  et  al.  2  Abb.  0. 
0. 424.) 

When  an  execution  attachment  is  laid  in  the  hands  of  a  tenant  for  a  term  of 
years  under  rent  reserved,  payable  quarterly,  and  the  owner  of  the  reversion  is 
adjudged  a  bankrupt,  after  the  laying  of  the  attachment,  but  before  the  rent  be- 
comes due,  the  attachment  will  not  bind  the  rent.  The  rent  which  had  not 
fallen  due  was  an  incident  of  the  reversion,  followed  it,  and  passed  with  it  to  the 
assignee.  There  was,  therefore,  no  debt  of  the  bankrupt  for  the  attachment  to 
operate  upon.  .  When  the  rent  became  due  it  belonged  to  the  assignee.  A  levy 
upon  the  reversion  would  have  fastened  upon  the  rent  as  its  incident.  {Er>an& 
V.  SamricJs,  61  Penn.  19.) 

The  growing  crop  passes  to  the  assignee,  and  should  be  placed  upon  the 
schedules  as  personal  property.     (In  re  Schumpert,  8  B.  R.  415.) 

A  franchise  to  jconstruct  a  turnpike  road  and  collect  the  tolls  thereon  is  a 
personal  trust,  not  assignable  without  the  consent  of  the  granting  power,  and 
does  not  pass  to  the  assignee  by  virtue  of  the  assignment.  The  assignee  can 
take  nothing  which  the  bankrupt  could  not  voluntaiily  assign.  {People  v.  Iki- 
nean,  41  Oal.  507.) 

Where  an  instrument  executed  at  the  same  time  with  an  absolute  deed,  de- 
clares that  the  grantee  holds  two-thirds  of  the  estate  for  oLliers,  the  assignee,  of 
the  grantee  is  only  entitled  to  one-third.  {Ford  v.  Belmont,  7  Robt.  97,  508 ;  s. 
c.  35  N.  Y.  Sup.  135.) 

A  purchaser,  at  a  sale  under  a,fi.fa.  of  a  debtor's  interest  in  a  firm,  only  ac- 
quires his  interest  in  the  chattels  actually  seized,  and  the  interest  in  the  credits 
passes  to  the  assignee.     {Moore  v.  Bosenberger,  7  Phila.  576.) 

A  purchaser  of  firm  property  at  a  sale  under  an  execution  against  an  individ- 
ual partner,  obtains  only  the  interest  of  such  partner  in  the  surplus  that  may 
remain  after  the  firm  debts  are  paid.  {Osborn  v.  McBride,  16  B.  R.  22:  s.  c.  3 
Saw.  570  ) 

The  fact  that  the  purchaser  obtains  the  interest  of  both  partners  on  separate 
executions,  does  not  enlarge  the  interest  acquired  on  tbe  separate  interest 
against  either.     {Osborn  v.  McBride,  16  B.  R.  22;  s  c.  3  Saw.  570.) 

On  an  individual  petition,  property  in  tbe  possession  of  the  bankrupt  at  the 
time  of  the  commencement  of  proceedings  in  bankruptcy,  which  belongs  to  a 
firm  of  which  he  has  been  a  member,  passes  to  the  assignee,  who  will  hold  as 
tenant  in  common  with  the  solvent  partner.  (7>i  r«  Beal,  2  B.  R.  587;  s.  c. 
Lowell,  823;  s.  c.  2  L.  T.  B.  95.) 

A  legal  possibility  is  an  estate  founded  on  a,  contingency.  The  fee  simple 
title  to  a  street,  with  the  right  to  accretions  thereto,  is  not  in  the  eye  of  the  law 
a  possibility,  for  the  estate  is  not  founded  on  a  contingency.  {Kimie  v.  Winston, 
4  B.  R.  21 ;  s.  c.  56  111.  56;  Banks  v.  Ogden,  2  Wall.  58  ) 

The  bankrupt  is  personally  released  by  a  discharge,  but  the  property  and 
rights  of  property  vested  in  the  assignee  are  subject  to  the  creditors,  and  are 
held  in  trust  for  them  in  whatsoever  hands  these  may  be  found.  {Clark  v.  Clark, 
17  How.  315.) 

The  statute  does  not  create  any  estate  of  inheritance  in  the  assignee  himself, 
although  he  miy  by  his  official  action  convey  lands.     Whatever  rights  vest  in 
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bim  are  official,  and  not  personal,  and  are  not  heritable  or  corporate.      (Steevena 
T.  Sarles,  25  Mich.  40.) 

Assignees  in  bankruptcy  do  not,  like  heirs  and  executors,  take  -the  whole 
legal  title  in  the  bankrupt's  property.  They  take  such  estate  only  as  the  bank- 
rupt had  a  beneficial,  as  well  as  legal,  interest  in,  and  which  is  to  be  applied 
for  the  payment  of  his  debts.  {Bhoades  v.  BlacMston,  106  Mass.  334;  Elin  v. 
Pierce,  20  Vt.  25 ;  Ontario  Bank  v.  Mumford,  2  Barb.  Ch.  596 ;  Eynaon  v.  Bur- 
ion,  5  Ark.  492.) 

The  assignee  can  not  have  a  sale  made  by  a  trustee  in  insolvency  for  a  nom- 
inal consideration  set  aside  if  it  was  made  in  good  faith  and  the  value  of  the 
property  was  not  equal  to  the  debts  due  by  the  estate.  (Goldsmith  v.  Hapgood, 
1  Holmes,  454.) 

If  the  assignee  forecloses  a  mortgage  which  the  bankrupt  had  fraudulently 
taken  with  the  funds  of  another  and  receives  the  money,  the  fraudulent  grantor's 
creditors  can  not  recover  the  money  from  the  assignee.  (AiJcen  v.  Edrington, 
15  B.  K.  271.) 

A  certificate  of  membership  in  a  board  of  trade  where  no  profits  are  given  to 
the  members  further  than  what  is  derived  from  the  incidental  use  made  by  a 
member  of  the  privileges  which  his  membership  gives  him,  is  a  mere  personal 
'  privilege,  and  does  not  pass  to  the  assignee.  (7?i  r«  Israel  Sutherland,  6  Bias. 
526.) 

» 

Rights  Under  Contracts. 

In  general,  the  assignee  does  not  stand  in  a  better  predicament  than  the 
bankrupt  himself,  and  can  claim  only  what  the  latter  might  claim.  {Winsor  v. 
Kendall,  3  Story,  507;  Fishe  v.  Hunt,  2  Story,  582.) 

A  transfer  of  an  attorney's  receipts  entitles  the  party  in  equity  to  the  pro- 
ceeds of  the  judgment,  and  the  title  to  the  judgment  does  not  pass  to  the  as- 
signee.    {Anderson  v.  Miller,  15  Miss.  586.) 

The  interest  and  rights  of  the  bankrupt  under  contracts  are  transferred  to  the 
assignee.  Whatever  the  rights  are,  the  assignee  can  claim  and  enforce.  It  is 
not  the  purpose  of  the  bankrupt  law  to  interfere  with  or  avoid  contracts  made 
by  the  bankrupt  with  other  parties,  or  to  prevent  their  execution.  {Foster  v. 
Hockley  &  Sons,  2  B.  R.  406;  s.  c.  2  L.  T.  B.  8;  s.  c.  1  C.  L.  N.  137.) 

If  goods  are  actually  delivered  to  the  vendee,  the  vendor  has  not,  indepen- 
dent ot  any  special  agreement,  any  lien  entitling  him  to  claim  or  hold  the  goods 
as  against  the  assignee  of  the  vendee.  If  there  is  a  special  agreement,  he  must 
abide  by  the  actual  agreement  made.  If  the  instrument  is  not  effectual  by 
reason  of  the  failure  of  the  vendor  to  do  what  is  by  law  necessary  for  his  pro- 
tection, he  can  not  fall  back  upon  any  supposed  or  possible  agreement  qualifying 
the  delivery,  and  securing  a  lien  for  the  price.  (In  re  Simeon  Leland  et  at.  10 
Blatch.  503.) 

An  agreement  that  the  title  to  property  sold  to  the  bankrupt  should  not  vest 
in  him  until  all  the  purchase  money  had  been  paid,  binds  the  assignee,  even  if 
the  bankrupt  has  paid  all  but  a  small  portion  of  the  purchase  money.  The 
ownership  remains  in  the  vendor  until  the  final  payment.  Creditors  can  not 
enforce  their  claims  without  paying  to  the  vendor  the  remaining  portion.  (In  re 
J.  H.  Lyon,  7  B.  R.  182;  s.  c.  4  0.  L.  N.  421.) 

The  condition  that  the  title  shall  not  vest  in  the  vendee  until  all  the  purchase 
■money  is  paid,  is  not  waived  by  taking  indorsed  notes  from  the  vendee.  (In  re 
■J.  H.  Lyon,  7  B.  R.  182;  s.  c.  4  0.  L.  N.  421.) 

Where  the  sale  is  absolute,  the  vendor  can  not  claim  the  property  from  the 
assignee.     (  Woods  v.  Oakman,  116  Mass.  599.) 

A  contract  to  deliver  and  set  up  scales  and  receive  a  note  and  security  on 
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the  scales  for  the  price,  is  entire,  and  no  note  or  security  can  be  demanded  until 
the  scales  have  been  all  delivered  and  set  up,  and,  until  so  delivered  and  set  up^. 
and  the  note  and  security  given,  the  property  in  the  scales  does  not  pass  to  the 
vendee,  unless  there  is  a  waiver  of  the  conditions.  The  assignee  of  the  vendee 
can  claim  no  greater  rights  in  the  scales  than  the  vendee  had.  {In,  re  Pusey,  ft 
B.  R.  40.) 

The  delivery  of  the  goods  to  the  marshal  who  is  in  possession  of  the  store 
of  the  vendee  under  a  warrant  does  not  terminate  the  right  of  stoppage  in 
transitu.     {8ut/ro  v.  Hoile,  2  Neb.  186.) 

If  the  delivery  of  a  note  in  payment  for  the  goods  is  a  condition  of  the  sale, 
a  delivery  to  the  marshal  who  is  in  possession  of  the  vendee's  store  under  a 
warrant,  is  not  a  waiver  of  the  condition,  and  the  vendor  is  entitled  to  the 
goods.     {Sutro  V.  Hoile,  2  Neb.  186.) 

If  the  debtor  at  the  time  of  the  purchase  did  not  believe  or  expect  that  the 
go^ds  would  ever  be  paid  for,  the  vendor  may  reclaim  them  on  the  ground  of 
fraud,  and  has  a  better  title  than  the  assignee.  {Donaldson  v.  Farwell,  6  Biss. 
451.) 

In  order  to  render  a  sale  void  as  against  the  assignee,  the  vendor  must  show 
a  fraud  which  enters  into  and  forms  a  part  of  the  purchase.  If  the  purchase 
was  made  without  fraud  and  in  good  faith,  the  mere  fact  that  the  bankrupt  had 
concealed  a  crime  committed  by  him,  the  exposure  of  which  would  render 
him  insolvent,  does  not  make  a  purchase  voidable.  {Coming  v.  Coe,  117  Mass. 
45.) 

If  a  warehouse  receipt  is  sent  by  mail  to  a  creditor  who  has  not  previously 
agreed  to  accept  grain  in  payment  of  his  debt,  and  is  received  by  him  after  the 
commencement  of  the  proceedings  in  bankruptcy,  the  assignee  is  entitled  to 
recover  the  grain,  although  the  receipt  was  mailed  before  the  commencement 
of  the  proceedings.     {Brooke  v.  Seoggins,  11  B.  R.  258;  s.  c.  9  Pac.  L.  R.  12.) 

Where  the  vendor  reserves  the  right  to  take  possession  of  the  chattels  in  case 
of  the  nonpayment  of  the  purchase  money,  and  does  take  possession  before  the 
commencement  of  the  proceedings  in  bankruptcy,  his  title  is  valid,  although  the 
right  was  reserved  in  a  mortgage  which  was  not  recorded.  {Field  v.  Baker,  11 
B.  R.  415;  s.  c.  12  Blatch.  438.) 

If  the  goods  are  detained  in  the  course  of  transportation  and  deposited  in  a 
warehouse,  the  giving  of  a  conditional  authority  to  the  warehouseman  to  sell  is 
not  such  an  assumption  of  possession  as  to  terminate  the  right  of  stoppage  in^ 
transitu.     {In  re  Norqjan  B.  Foot,  11  B.  R.  153;  s.  c.  11  BUtch.  530.) 

The  acceptance  of  a  delivery  order  by  a  warehouseman  where  the  goods  are 
in  a  bonded  warehouse  and  the  duties  thereon  are  unpaid,  is  not  a  sufiBcient  ac- 
ceptance of  the  goods  within  the  statute  of  frauds,  and  the  vendor,  if  the  price 
i-emains  unpaid,  has  a  better  title  than  the  assignee  of  the  vendee.  {Inre  George 
OliflFord,  2  Saw.  428.) 

If  the  vendor  has  complied  with  his  part  of  the  contract,  the  assignee  of  the 
vendee  can  not  recover  the  partial  payments  made  by  the  vendee  where  the  ven- 
dor has  sold  the  property  to  another  in  consequence  of  the  vendee's  default. 
{Kane  v.  Jenhinson,  10  B.  R.  316.) 

If  the  vendor  has  been  in  no  manner  in  fault,  he  may,  in  an  action  by  the 
assignee  to  recover  partial  payments  made  by  the  vendee,  recoup  the  damages 
which  he  may  have  suffered  in  consequence  of  the  non-performance  on  the  part 
of  the  purchaser.     {Kane  v.  Jenhinson,  10  B.  R.  316.) 

Where  the  depositor  of  grain  in  a  grain  elevator  knows  that  by  the  custom 
of  the  trade  it  will  be  mingled  with  other  grain  and  its  identity  lost,  the  bulk  in 
the  elevator  being  subject  to  constant  fluctuations,  and  that  he  has  only  the 
right  to  call  for  an  equal  amount  of  grain  or  the  value  thereof,  the  transaction 
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constitutes  a  sale  and  not  a  bailment,  and  he  can  not  claim  the  grain  in  the  ele^ 
vator  at  the  time  when  the  warehouseman  becomes  bankrupt.  {Rahilly  v.  Wil- 
sort,  3  Dillon,  420;  s.  c.  5  0.  L.  N.  217.) 

If  a  millf  r  converts  grain  deposited  with  him  to  his  own  use,  the  depositor 
has  no  interest  in  other  grain  owned  by  the  miller.  His  only  interest  is  that  of 
a  general  creditor  of  the  «state.     {Adams  v.  Myers,  1  Saw.  306.) 

A  party  can  not  recover  specific  property  from  the  assignee,  unless  it  pos- 
sesses indicia  or  earmarks  by  which  it.  may  be  distinguished  from  all  others  of 
the  same  description.     {Wood  M.  &  B.  Co.  v.  BrooJce,  9  B.  R.  395.) 

An  agreement  concerning  the  sale  of  specific  and  ascertained  chattels  is 
prima  facie  a  bargain  and  sale,  and  transfers  the  property  therein  to  the  pur- 
chaser in  consideration  of  his  becoming  bound  to  pay  the  price  therefor,  and  the 
vendor  can  not  reclaim  the  property,  unless  he  proves  that  there  was  an  agree- 
ment that  the  title  should  not  pass  until  payment  should  be  made  therefor.. 
{Wood  M.  &  B.  Co.  V.  Broohe,  9  B.  R.  895.) 

A  bond  under  seal,  with  coupons  attached,  is  a  negotiable  instrument  if  it  is 
made  payable  to  bearer,  and  a  purchaser  in  good  faith  for  a  valuable  considera- 
tion obtains  a  good  title  against  the  assignee.  {In  re  Simeon  Leland  et  al.  6 
Ben.  175.) 

If  parties  by  their  bond,  given  on  the  dissolution  of  a  firm,  covenant  to  in- 
demnify the  retiring  partner,  and  to  pay  the  firm  debts,  the  right  of  action  ypill 
vest  in  his  assignee,  although  he  receives  a  discharge,  for  the  covenant  is  to  pay 
as  well  as  indemnify.     {Hood  v.  Spencer,  4  McLean,  168.) 

If  an  attorney  and  a  debtor  agree  that  an  assignment  shall  be  made  of  divi- 
dends to  be  received  from  an  estate  of  which  the  former  is  assignee,  to  be 
credited  upon  an  account  held  by  him  against  the  debtor  for  collection,  the  as- 
signee of  the  debtor  may  recover  the  money,  if  he  is  declared  a  bankrupt  before 
the  assignment  of  the  dividends  is  made  or  the  dividends  credited  upon  the 
claim,  for  the  courts  can  not  enforce  such  loose,  incomplete,  and  unexecuted 
contracts.     {Poster  v.  Lowell,  4  Mass.  408.) 

If  the  bankrupt  transferred  his  property  to  another  under  an  agreement  that 
the  latter  should  sell  it  and  apply  the  procee.ds  to  pay  the  former's  debts,  the 
bankrupt  has  a  beneficial  interest  in  the  agreement,  which  passes  to  his  as- 
signee, and  the  assignee  may  bring  a  suit  on  the  agreement.  {Steene  v.  Ayles- 
worth,  18  Conn.  244.) 

Where  the  right  to  a  conveyance  under  a  bond  has  been  forfeited  by  a  fail- 
ure to  comply  with  its  terms,  the  right  which  the  bankrupt  may  acquire  after 
the  commencement  of  the  proceedings  in  bankruptcy  by  a  waiver  of  the  forfeit- 
ure, will  not  pass  to  the  assignee.     {Kittridge  v.  McLaughlin,  33  Me.  327.) 

Although  the  assignment  of  a  bond  is  made  and  signed  by  the  obligee,  yet 
if  it  is  never  accepted,  either  actively  or  constructively,  by  the  party  to  whom 
it  was  to  be  assigned  prior  to  the  commencement  of  the  proceedings  in  bank- 
ruptcy, the  bond  will  pass  to  the  assignee.     {Perley  v.  flole,  38  Me.  558.) 

If  a  party  buys  a  judgment  against  the  bankrupt,  and  purchases  land  at  a 
sale  under  an  execution  issued  thereon,  under  a  parol  agreement  that  out  of  the 
proceeds  he  shall  retain  a  debt  due  to  him  and  the  money  paid  to  purchase  the 
judgment,  and  pay- the  balance  to  the  bankrupt,  the  agreement  is  without  con- 
sideration.    {Hyde  v.  Findlay,  8  Pac.  L.  R.  147.) 

Under  the  warrant,  the  marshal  has  the  right  to  take  possession  of  personal 
property  leased  by  the  bankrupt.  If  the  lease  stipulates  that  the  lessor  may 
take  possession  of  the  property  whenever  he  deems  himself  unsafe  or  the  prop- 
erty not  well  taken  care  of,  the  lessor  must  show  that  fact  in  order  to  entitle 
himself  to  take  the  property.     {Hathaway  v.  Quimhy,  1  N.  Y.  Supr.  386.) 

If  the  assignee  sells  the  equity  of  redemption  in  realty,  to  which  fixtures 
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are  attached,  for  a  sum  equal  to  the  value  of  the  fixtures,  he  must  be  considered 
to  have  received  it  for  the  fixtures,  clear  of  the  mortgage.  The  owner  of  fix- 
tures can,  in  writing,  and  for  a  valuable  consideration,  convey  severable  chattels 
in  such  a  way  as  to  bind  himself  and  his  assignee  in  bankruptcy  at  least,  and  if 
he  has  done  so,  the  grantee  will  be  entitled  to  the  proceeds.  {In  re  McKay  & 
Aldus,  7  B.  R.  230;  s.  c.  Lowell,  561) 

An  agreement  that  a  building  erected  upon  land  owned  by  the  bankrupt 
shall  be  considered  personal  property,  may  be  shown  by  inference  from  the  sub- 
sequent recognition  of  rights  which  can  result  only  from  its  existence.  A  pur- 
chaser from  the  assignee,  with  notice  of  the  (acts,  can  make  no  better  title 
than  the  assignee,  notwithstanding  the  representations  made  by  the  latter. 
{Morris  V.  French,  106  Mass.  326.) 

The  bankrupt  having  been  directed  to  invest  a  certain  sum  of  money  in 
stock  for  a  party,  purchased  the  stock  in  his  own  name,  and  hypothecated  it 
for  money  loaned  to  him.  Being  embarrassed,  he  deposited  securities  in  the 
hands  of  another,  to  be  used  for  jthe  purpose  of  purchasing  or  replacing  the 
stock,  and  these  securities  were  subsequently  sold,  but  the  stock  could  not  be 
repurchased.  The  securities,  whose  sale  resulted  in  the  proceeds  in  question, 
never  belonged,  to  the  party,  and  were  not,  prior  to  the  time  when  the  rights  of 
the  assignee  in  bankruptcy  intervened,  put  into  the  hands  of  the  party,  or  any 
agent  of  his,  or  of  any  person,  with  his  assent  or  privity,  nor  was  the  placing  of 
such  securities  in  the  hands  ol-  the  bailee  made  known  to  the  party,  or  adopted 
or  ratified  by  hira  prior  to  the  transfer  of  the  title  to  them  to  the  assignee  in 
bankruptcy.  The  property  in  them  was  in  no  manner  changed,  nor  did  any 
legal  or  equitable  lien,  or  interest,  or  trust,  or  charge  arise  in  respect  to  them 
which  would  not  have  been  revocable  by  the  bankrupt  himself;  at  least,  at  all 
times  before  the  transaction  was  made  known  to  the  party.  It  was  not  made 
known  to  him,  or  to  any  agent  of  his,  until  some  time  after  the  appointment  of 
the  assignee  in  bankruptcy,  and  such  appointment  must  be  considered  a  re- 
vocation of  anything  done  by  the  bankrupt,  if  such  revocation  were  needed. 
Moreover,  the  delivery  of  the  securities  having  been  made  for  a  specified  pur- 
pose, and  the  purpose  not  having  been  carried  out,  the  property  in  the  securities 
remained  in  the  bankrupt,  and  passed  to  his  assignee  free  and  clear  from  any 
charge  in  favor  of  the  party.  {Ungewitter  v.  Von  Sachs,  3  B.  R.  723;  s.  c  4 
Beri.  167;  s.  c.  1  L.  T.  B.  224;  s.  c.  3  L.  T.  B.  195.) 

To  succeed  in  a  suit  for  the  recovery  of  property,  the  assignee  must  show 
title  in  himself.  When  the  bankrupt  has  formed  a  bank  with  other  associates, 
but  is  himself  the  sole  owner,  the  assignee  is  not  entitled  to  its  assets  as  against 
a  receiver  appointed  under  a  State  law  relating  to  insolvent  banks.  The  making, 
recording,  and  tiling  of  the  certificate  of  the  organization,  and  the  acts  of  user 
under  it,  must  be  held  to  be  sufBcient  to  establi^sh  the  existence  of  the  bank  as  a 
corporation,  as  against  the  associates  and  third  persons.  {Goodrich  v.  Hemirwton 
6  Blatoh.  515 )  ' 

A  covenant  in  a  lease  that  fixtures  shall  not  be  removed  until  the  rent  is 
paid,  binds  the  assignee.  The  act  of  affixing  them  to  the  freehold  takes  them 
out  of  the  category  of  chattels,  and  is  notice  to  creditors  and  to  all  the  world 
that  the  right  of  removal  will  depend  on  the  contract  between  landlord  and 
tenant.  The  right  of  a  tenant  to  remove  trade  fixtures  may  well  enough  be 
called  rather  a  privilege  than  property,  and  it  is  one  that  he  may  lawfully  waive 
or  modify  by  the  terms  of  the  lease,  without  the  form  of  ekher  a  pledge  or  a 
mortgage.     {In  re  J.  H.  Morrow,  2  B.  R.  665;  s.  c.  Lowell,  386.) 

An  agreement  that  chattels  on  the  premises  shall  be  at  the  disposal  of  the 
lessor  as  security  for  rent,  is  not  valid  against  creditors  of  the  lessee  before 
entry,  where  distress  for  rent  is  not  allowed.  The  bankrupt  law  does  not 
undertake  to  enforce  a  mere  covenant  of  this  kind,  which  by  the  law  of  the 
place  creates  no  valid  lien.  {In  re  J.  H.  Morrow,  2  B.  R.  665;  s.  c.  Lowell, 
^86.) 
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If  the  bankrupt,  by  the  terms  of  the  lease,  merely  has  the  right  to  possess 
and  enjoy  the  use  of  the  property,  without  any  power  to  convey  it  to  a  third 
person  unless  the  lessor  consents,  the  estate  will  not  pass  to  the  assignee.  {In 
re  Michael  O'Dowd,  8  B.  R.  451.) 

Property  owned  by  the  bankrupt,  and  used  in  carrying  on  business  in  the 
name  of  another,  will  pass  to  the  assignee,  free  from  all  claims  to  priority  for 
debts  contracted  in  such  business.  There  can  not  be  any  fair  suggestion  of  con- 
siderations of  supposed  hardship  to  such  third  person.  If  he  choose  to  suffer 
himself  to  be  involved  in  debts  incurred  in  carrying  on  the  bankrupt's  business 
in  order  to  cover  it  against  former  creditors,  those  former  creditors  ought  not,  for 
this  reason,  to  be  postponed  in  the  distribution  of  such  property  to  other  credit- 
ors, whose  debts  may  have  been  afterward  contracted  in  his  name.  Nor,  in  case 
of  his  death,  are  there  any  equities  in  favor  of  the  creditors  of  his  estate,  against 
the  interests  of  the  general  body  of  the  bankrupt's  creditors.  (In  re  Wm.  H. 
Long,  3  B.  R.  quarto,  66.) 

The  assignee  of  a  bankrupt  corporation  may  sue  stockholders  to  recover  un- 
paid subscriptions  sufficient  to  meet  all  the  debts  and  liabilities  of  the  corpora- 
tion.    {Paymn  v.  Stoever,  2  Dillon,  427.) 

The  estate  of  the  bankrupt  is  not  liable  for  the  tortious  acts  of  the  assignee. 
{Adams  v.  Meyers,  1  Saw.  306.) 

At  common  law  the  termination  of  all  interest  of  the  insured  in  the  property 
defeats  the  policy.  The  transfer  to  the  assignee  in  bankruptcy  terminates  all 
interest  of  the  bankrupt  in  the  property  insured.  A  transfer  to  an  assignee  in 
bankruptcy  is  within  the  terms  of  a  provision  of  the  policy,  which  declares  that 
the  policy  shall  be  void  in  case  of  any  change  or  transfer  of  the  title  to  the  prop- 
erty insured.  The  fact  that  the  bankruptcy  is  involuntary,  or  that  the  transfer 
is  made  by  operation  of  law,  is  immaterial.  {Stn/ricweather  v.  Oleiieland  Ins.  Co. 
4  B.  R.  341 ;  s.  c.  2  Abb.  C.  C.  67;  Perry  v.  LorilUrd  Ins.  Co.  14  B.  R.  339 ; 
s.  c.  6  Lans.  201 ;  s.  c.  61  N.  Y.  214.) 

The  assignee  of  a  bankrupt  insurance  company  may  recover  upon  a  note 
given  for  the  payment  of  the  annual  premium  upon  a  policy  issued  by  the  com- 
pany to  the  maker.     {Carey  v.  Nagel,  2  Abb.  0.  C.  156;  s.  c.  2  Biss.  -244.) 

An  insured  who  has  given  a  note  for  the  premium  can  not  surrender  the 
policy  and  have  the  note  delivered  to  him  upon  paymg  the  amount  due  for  the 
time  that  the  policy  has  run,  for  there  is  no  implied  contract  that  he  shall  have 
the  right  to  surrender  the  policy  and  receive  back  a  portion  of  the  premium  as 
unearned.     {In  re  Western  Ins.  Co.  6  Ben.  159.) 

If  the  drawer  of  a  check  becomes  bankrupt  before  the  presentation  and  ac- 
ceptance thereof  by  the  bank,  the  holder  is  not  entitled  to  any  priority  as  against 
the  a.ssignee.     {In  re  Charles  A.  Smith,  15  B.  R.  459 ;  s.  c.  2  0.  L.  B.  119.) 

A  party  who  gave  his  check  to  the  bankrupt  on  account  of  a  debt  due  to 
him,  is  not  liable  to  an  action  by  the  assignee  for  the  original  debt  without  a 
surrender  of  the  check,  although  he  stopped  the  payment  thereof,  and  it  has 
been  outstanding  for  a  long  time.     {Woodin  v.  Frazee,  38  N.  Y.  Sup.  190.) 

Where  a  party  advances  money  to  a  corporation  upon  an  agreement  that  he 
shall  collect  certain  calls  on  its  stockholders  and  apply  them  to  the  debt,  and  in 
pursuance  of  this  agreement  receives  a  list  of  the  stockholders,  an4  the  amount 
due  from  each,  this  is  an  equitable  assignment  of  the  calls  that  is  not  defeated 
by  the  subsequent  bankruptcy  of  the  corporation.  {Farmers'  &  Drowri  Savings 
Bank  v.  Publishing  Co.  3  Dillon,  287.) 

If  a  note  is  discounted  by  a  bank,  and  the  proceeds  credited  to  the  account 
of  the  depositor,  which  is  then  overdrawn,  he  will  not,  upon  subsequently 
making  his  account  good  by  other  deposits,  be  entitled  to  demand  the  drafts  re- 
ceived for  the  note  from  the  bank  or  its  assignee,  although  the  note  was  also 
taken  for  collection.     {In  re  Bank  of  Madison,  9  B.  R.  184;  s.  c.  5  Biss.  515.) 
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A  party  dealing  with  an  insolvent  bank  in  the  ordinary  way  must  make  out 
a  very  clear  case  before  a  court  will  sustain  a  preference  in  his  favor  over  other 
creditors.     (In  re  Bank  of  Madison,  9  B.  E.  184;  s.  c.  5  Biss.  515.) 

A  banker,  in  receiving  a  note  for  collection  from  one  of  his  customers,  does 
not  act  as  an  agent,  but  is  presumed  to  undertake  the  collection  for  the  profit 
that  may  result  from  the  deposit  and  use  of  the  money.  When  he  collects 
money  for  his  customer,  it  is  regarded  as  deposited,  and  in  the  light  of  any 
other  deposit,  not  as  the  money  of  the  customer,  nor  is  the  customer  entitled  to 
it,  but  only  to  its  equivalent  as  any  other  deposit.  If  the  collection  is  remitted 
by  a  draft,  the  cusiomer  is  not  entitled  to  demand  the  draft  from  the"  banker  or 
his  assignee.     (7?i  re  Bank  of  Madison,  9  B.  R.  184;  s.  c.  5  Biss.  515.) 

A  draft  drawn  for  a  part  of  a  fund  in  bank  is  not  an  equitable  assignment  of 
the  money,  and  does  not  entitle  the  holder  to  a  priority  ot  payment  out  of  such 
money  in  the  hands  of  the  assignee.     (BanJe  of  Commerce  v.  Sussell,  2  Dillon, 
215 ;  'Bandolph  v.  Caniy,  U  B.  R.  296 ;  Dicley  v.  Harmon,  1  Cranch  C.  C.  201 ;  . 
Walher  v.  8eigel,  12  B.  R.  394;  s.  c.  2  Cent.  L.  J.  508.) 

If  a  party  draws  a  check  for  a  sum  in  bank,  which  is  presented  after  he  has 
made  an  assignment  to  a  trustee  for  the  benefit  of  creditors,  the  assignee,  if  the 
trustee  subsequently  transfers  all  his  rights  under  the  assignment  to  him,  may 
recover  the  sum  from  the  bank,  although  the  latter  holds  a  note  not  due  at  the 
time  of  the  assignment  or  the  commencement  of  the  proceedings  in  bankruptcy. 
{^irat  National  Baiik  of  Mount  Joy  v.  Wihon,  72  Penn.  13.) 

If  the  bankrupt  has  his  note  discounted  and  leaves  the  proceeds  on 
deposit,  the  holder  in  good  faith  and  for  value  of  a  check,  which  was  presented 
for  payment  before  the  maturity  of  the  note  and  before  the  commencement  of 
the  proceedings  in  bankruptcy,  is  entitled  to  be  paid  out  of  the  proceeds. 
{Fourth  National  Bank  v.  City  National  Banh,  10  B.  R.  44;  s.  c.  68  111.  398;  s. 
C  1  A.  L.  T.  [iSr.  S.]  386.) 

If  an  agent  procures  the  discounting  of  a  draft  upon  the  bankrupt,  at  a  time 
when  the  latter  has  determined  to  stop  payment,  and  the  package  of  notes  de- 
livered to  the  agent  on  such  draft  is  intercepted  before  delivery  to  the  bankrupt, 
and  the  contract  rescinded,  the  assignee  has  no  title  to  the  notes.  (Purviance  v. 
Union  NatH  Bank,  8  B.  R.  447;  s.  c.  21  Pitts.  L.  J.  33;  s.  c.  30  Leg.  Int. 
392.) 

If  an  order  for  the  whole  of  a  fund  is  given  for  a  valuable  consideration  to  a 
third  person  prior  to  the  commencement  of  the  proceedings  in  bankruptcy,  it 
amounts  to  an  equitable  assignment  of  the  fund,  although  the  drawee  did  not 
accept  the  order,  and  the  right  to  the  fund  does  not  pass  to  the  assignee.  (Blin 
y.  Pierce,  20  Vt.  25.) 

If  the  holder  of  an  order  on  a  general  fund,  the  acceptance  whereof  has  been 
refused,  proves  his  claim,  he  will  be  restrained  from  subsequently  prosecuting  a 
suit  against  the  holder  of  the  fund  in  a  State  court.  (  Walker  v.  Seioel,  12  B.  R. 
3.94;  s.  c.  2  Cent.  L.  J.  508.) 

An  order  drawn  upon  an  agent  not  in  possession  of  the  fund  out  of  which 
it  is  to  be  satisfied,  and  accepted  by  him,  fixes  the  fund  irrevocably,  and  amounts 
to  an  equitable  assignment.  Nothing  vests  in  the  assignt;e  of  a  bankrupt  but 
the  real  and  personal  estate  of  which  the  bankrupt  had  the  equitable  as  well  as 
legal  interest.  The  moment  the  money  comes  into  the  hands  of  the  agent,  he  is 
bound  to  pay  it  over  to  the  holder  of  the  accepted  order,  although  bankruptcy  of 
the  drawer  lias  occurred  between  the  acceptance  and  the  receipt  of  the  money. 
(JIfcMenomy  v.  Ferrers,  3  Johns.  71.) 

The  tiling  of  a  petition  in  bankruptcy  is  an  attempt  to  sell  within  the  mean- 
ing of  a  clau.se  giving  the  mortgagee  the  right  to  take  possession  in  case  of  an 
attempt  t)  sell.     (Moore  v.  Young,  4  Biss.  128.) 

If  a  deed  is  dated  prior  to  the  commencement  of  proceedings  in  bankruptcy 
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the  bare  fact  that  the  acknowledgement  is  dated  after  that  time  is  not  sufBcient 
■to  defeat  the  grantee's  title.  The  deed  vested  the  legal  title  in  the  grantee  at 
the  time  of  its  delivery.  In  the  absence  of  proof  to  the  contrary,  the  presump- 
tion of  law  is  that  it  was  delivered  on  the  day  of  its  date,  and  the  subsequent 
<late  of  the  certificate  of  acknowledgement  can  not  overcome  this  presumption. 
iSardin,  v.  Osborne,  60  111.  93.) 

A  deed  of  the  bankrupt  without  any  certificate  of  acknowledgement  is  good 
against  the  assignee,  for  he  is  a  grantee  with  full  notice,  and  takes  no  greater 
interest  or  right  than  the  bankrupt  had.  {In  re  Kansas  City  Manuf  Co.  9  B. 
R.  76.) 

The  doctrine  that  ratification  relates  back  to  the  inception  of  the  transactions 
and  renders  the  ratified  act  the  same  as  if  it  had  been  originally  authorized  by 
the  principal,  is  a  fiction  of  the  law,  for  the  act  of  one  can  not  be  made  the  act 
of  another;  but  by  relation  the  law  gives  to  the  act  of  one  the  effect  of  an  act 
of  another.  The  law,  however,  will  not  feign  a  fiction  to  do  a  wrong,  to  make 
valid  an  invalid  act,  or  to  defeat  the  rights  of  others.  Hence  this  doctrine  can 
not  be  extended  to  the  prejudice  of  strangers  to  the  transaction.  The  act  of 
ratification,  in  order  to  have  a  retroactive  effect,  must  take  place  at  a  time  and 
undm  circumstances  when  the  ratifying  party  may  himself  lawfully  do  the  act 
which  he  ratifies.  The  validity  of  an  unauthoriztd  deed  of  a  corporation  must 
be  determined  according  to  the  circumstances  which  exist  at  the  time  when  it  s 
ratified.     {In  re  Kansas  City  Manuf.  Co.  9  B.  R.  76.) 

Where  a  party  purchased  from  the  bankrupt  a  part  of  certain  bonds  to  which 
"the  latter  was  entitled  upon  complying  with  certain  conditions,  he  obtained  a 
right  that  may  be  enforced  against  the  assignee  if  the  conditions  were  performed, 
although  the  bonds  were  not  separated  from  the  others  if  they  were  all  alike. 
^Hamilton  v.  National  Loan  Bank,  3  Dillon,  230.) 

If  the  bankrupt  proved  and  filed  his  claim  in  the  probate  court  and  then 
transferred  it,  the  dividends  should  be  paid  to  the  assignee,  and  not  to  the  trans- 
feree, irrespective  of  any  question  of  fraud  on  the  bankrupt  law.  {Miller  v. 
J>arJeer,  47  Ala.  312.) 

If  a  deed  of  trust  to  secure  the  payment  of  a  note  contains  a  power  authoriz- 
ing the  creditor,  his  agent,  attorney  or  assignee,  to  sell  the  property  in  default 
of  payment  of  the  note,  the  assignee  of  the  creditor  may  sell  under  the  power, 
and  his  deed  will  convey  a  legal  estate.     {Wood  v.  Boyd,  28  Ark.  75.) 

A  claim  for  compensation  for  the  destruction  of  a  vessel  by  a  confederate 
icruiser,  equipped  and  sent  out  in  England  through  the  negligence  of  the  British 
Government,  is  susceptible  of  a  transfer  that  may  be  sustained  in  equity. 
{Williamson  v.  Colcord,  13  B.  R.  319.) 

A  mere  agreement  to  give  what  may  be  realized  from  a  claim  is  a  promissory 
arrangement,  and  does  not  constitute  a  complete  and  perfect  gift.  (  Williamson 
y.  Oolcm-d,  13  B.  R.  319.) 

An  agreement  by  a  guardian  to  discharge  one  mortgage  and  take  a  new  one, 
although  he  transcends  his  power  in  making  it,  is  not  absolutely  void  but  is 
voidable  only  at  the  election  of  the  infant  on  coming  of  age,  and  until  so  avoided 
is  valid  as  against  the  assignee  of  the  mortgagor.  {Bardiak  v.  Jackson,  15  B. 
R.  318;  s.  c.  14  N.  Y.  Supr.  488.) 

If  the  bankrupt,  being  the  holder  of  a  mortgage  pledged  to  secure  a  loan,  and 
then  for  a  valuable  consideration  promised  the  morti^agor  to  redeem  and  cancel 
it,  the  assignee,  if  he  redeems  it  may  enforce  it.  {McLean  v.  Gadwallader,  15  B. 
R.  383 ;  s.  c.  34  Leg.  Int.  140.) 

If  ah  attorney  institutes  a  suit  under  an  agreement  with  the  bankrupt  for  a 
certain  portion  of  what  may  be  recovered,  he  is  entitled  to  that  share  nlthough 
the  recovery  took  place  after  the  commencement  of  the  proceedings  in  bankrupt- 
■cy.     {Mayhin  v.  Raymond,  15  B.  R,  353 ;  4  A.  L.  T.  [N.  S.]  21.) 
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Where  goods  are  obtained  through  a  misrepresentation  by  a  firm  composed 
of  three  members,  a  return  of  the  goods  or  their  proceeds  to  the  creditor  will  be 
valid  as  against  the  assignee  of  two  of  the  partners,  if  they  have  not  lost  their  iden- 
tity so  as  to  form  a  part  of  the  property  of  the  bankrupts.  {Montgomery  v. 
Bucyrui  Machine  Co.  14  B.  E.  193;   s.  c.  92  U.  S.  257.) 

The  creditor  who  holds  collaterals  as  securities  need  not  sell  them  at  public 
auction,  but  may  sell  them  at  the  stock  exchange  or  brokers'  beard.  {SparTiamh 
V.  Dr&cel,  12  B.  R.  450.) 

Where  an  insolvent  debtor  acquiesces  in  a  sale  of  the  securities,  the  assignee  is 
bound  by  his  acquiescence,  although  the  securities  are  sacrificed.  {Spa/rhawh  v. 
Drexel,  12  B.  E.  450.) 

A  creditor  who  is  vested  with  the  power  to  sell  securities  holds  it  in  trust  for 
the  debtor's  benefit  as  well  as  his  own,  and  can  not  sacrifice  the  securities. 
(BpwrhawTc  v.  Drexel,  12  B.  E.  450.) 

A  voluntary  agreement  between  certain  persons  to  which  the  debtor  is  in  no 
wise  a  party,  to  make  a  contribution  to  him,  does  not  create  an  indebtedness  to 
him.  (In  re  Oregon  B.  Printing  &  Publishing  Co.  13  B.  E.  503 ;  s.  c.  11  Pao. 
L.  E.  233 ;  s.  c.  a  Cent.  L.  J.  515.) 

An  order  passed  in  proceedings  supplemental  to  an  execution  restraining  a 
bank  from  paying  money  to  the  bankrupt  is  no  defense  to  any  action  brought  by 
an  assignee  subsequently  appointed  in  proceedings  instituted  before  that  time. 
{Morris,  v.  Mrat  NaVl  Bank,  15  B.  R.  281.) 

Title  Subject  to  Equities. 

The  assignee  takes  the  property  of  the  bankrupt,  subject  to  all  legal  and 
equitable  claims  of  others.  He  is  affected  by  all  the  equities  vyhich  can  be 
urged  against  the  bankrupt.  {Cook  v.  Tullis,  9  B.  E.  483;  s.  c.  18  Wall.  332;, 
Kelly  V.  Scott,  49  N.  Y.  595;  Pm-her  v.  Muggridge,  2  Story,  334;  Fletcher  v. 
Morey,  2  Story,  555 ;  Mitchell  v.  Winslow,  2  Story,  630 ;  Winsor  v.  McLeUan,  2 
Story,  492;  Talcot  v.  Dudley,  5  111.  427.) 

If  the  bank  is  estopped,  his  assignee  is  also  estopped.  {Kelly  v.  Scott,  49  N. 
Y.  595 ;  Romford,,  Bock  Island  &  St.  Louis  R.  B.  Co.  v.  McKay  &  Aldus,  3  B. 
E.  50;  s.  c.  Lowell,  345;  s.  c.  1  L.  T.  B.  133.) 

When  the  bankrupt  has  contracted  to  manufacture  an  engine,  and  on  the 
representation  that  it  had  been  finished  and  delivered  to  a  company  for  trans- 
portation to  the  purchaser,  has  obtained  payment  therefor,  but  the  engine  in  fact 
was  not  finished  or  delivered  for  transportation,  remaining  in  the  possession  of  the 
bankrupt,  and  being  designated  as  belonging  to  the  purchaser,  it  belongs  to  the 
purchaser,  and  not  to  the  assignee.  The  bankrupt  and  the  assignee  are  estopped 
to  say  that  the  engine  was  not  set  apart,  or  that  it  was  not  in  esse  when  the 
representations  were  made.  {Rockford,  Rock  Island  &  St.  Louh  R.  B.  Co.  v. 
McKay  &  Aldus,  3  B.  E.  50;  s.  c.  Lowell,  345;  s.  c.  1  L.  T.  B.  183.) 

If  the  resolution  of  the  directors  of  the  bankrupt  corporation  approving  of  a 
deed  of  trust  previously  executed  by  its  oflBcers,  and  purporting  to  be  passed  by 
a  proper  quorum,  was  shown  to  the  creditor  before  he  discounted  the  note  thus 
secured,  the  assignee  is  estopped  from  proving  that  it  is  untrue,  and  that  a  quo- 
rum was  not  present.     {In  re  Kansas  City  Manuf.  Co.  9  B.  E.  76  ) 

An  agreement  to  sign  a  bond  to  a  person  to  indemnify  him  for  his  liability 
in  becoming  surety  for  the  bankrupt  confers  a  right  to  an  assignment  which  may 
be  enforced  in  a  court  of  equity  and  binds  the  assignee.  {Tucker  v.  Daly  T 
Gratt.  330.) 

If  a  bill  of  sale  is  recorded  in  the  clerk's  office  at  one  place,  upon  a  representa- 
tion by  the  bankrupt  that  he  resided  there,  it  will  bind  the  assignee  although 
the  bankrupt  actually  resided  in  another  place.  {Allen  v.  Whittemoie  14  B 
E.  189.) 
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Riglit§  under  Statutes. 

The  assignee  has  no  larger  interests  in  regard  to  usurious  contracts  than  the 
bankrupt  had,-although  they  are  void  in  law.  {Tiffany  v.  Boatman's  Sav.  Inst. 
4B.  R.  601;  s.  c.  9  B.  E.  243;  s.  c.  1  Dillon,  14;  s.  c.  18  Wall.  376.) 

The  assignee  has  no  power  to  institute  proceedings  for  the  recovery  of  a 
statutory  forfeiture  claimed  by  the  bankrupt,  either  prior  or  subsequent  to  pro- 
ceedings against  him  in  bankruptcy.  The  power  to  institute  proceedings  for  a 
forfeiture  under  the  laws  of  Wisconsin  against  usury,  is  a  privilege  conferred 
upon  the  borrower  alone,  and  the  assignee  is  not  the  borrower  in  the  smse  of 
the  law,  but  a  purchaser.     {Bromley  v.  Smith,  5  B.  R.  153;  s.  c.  2  Biss.  511.) 

Section  5198  o^ly  forfeits  the  interest  for  usury,  but  does  not  aifect  the 
principal.     {First  2fafl  BanTc  of  Mount  Joy  v.  Wilson,  72  Penn.  13.) 

Mere  accommodation  paper  can  have  no  effective  or  legal  existence  until  it  is 
transferred  to  a  ionafide  holder.  The  discounting  of  such  paper  at  a  higher 
rate  of  interest  than  the  law  allows  is  usurious,  and  not  defensible  as  a  purchase 
of  the  paper.  {Tiffany  v.  Boatmanh  Sav.  Inst.  4  B.  R.  601;  s.  c.  9  B.  R.-245; 
s.  c.  1  Dillon,  14;  s.  c.  18  Wall.  376.) 

If  a  party  purchase  a  negotiable  note  at  a  discount  greater  than  the  legal 
rate  of  interest  from  a  broker  in  the  usual  course  of  business,  and  without  any 
notice  that  the  broker  is  acting  for  the  maker,  the  assignee  of  the  maker  can  not 
recover  the  excess  above  the  legal  rate  of  interest  as  usury.  {Sparhawh  v. 
■Cochran,  30  Leg.  Int.  232.) 

Where  the  right  to  recover  usurious  interest  is  a  redress  for  a  personal 
wrong,  it  does  not  pass  the  assignee.     {Nichols  v.  Bellows,  22  Vt.  581 .) 

Where  the  statute  gives  to  the  party  paying  usurious  interest  the  right  to 
recover  it  back,  that  right  passes  to  the  assignee.  {Moore  v.  Jones,  23  Vt.  739 ; 
Wheeloel  v.  Lee,  10  B.  R.  863 ;  s.  c.  64  N.  Y.  242.) 

The  assignee  has  all  the  rights  and  powers  which  are  given  to  the  whole 
body  of  creditors,  or  to  the  whole  of  any  one  class  of  creditors  whether  at  law  or 
in  equity.     (  Wilkins  v.  Davis,  15  B.  R.  60.) 

An  assignee  of  a  general  partner  may  maintain  an  action  to  recover  a  division 
of  profits  made  to  a  special  partner  in  reduction  of  the  capital.  {Wilkins  v. 
Davis,  15  B.  R.  60.) 

The  assignee  of  a  bankrupt  corporation  can  not  maintain  an  action  to  enforce 
the  collateral  liability  of  the  stockholders  for  the  debts  of  the  corporation. 
{Dutcher  V.  Marine  NaVl  Bank,  11  B.  R.  457;  s.  c.  12  Blatch.  435.) 

An  assignee  can  not  under  the  laws  of  New  York  recover  money  paid  by  an 
insolvent  bank  in  the  usual  and  ordinary  course  of  its  business  to  a  creditor  who 
was  ignorant  of  its  insolvency.  {Dutcher  v.  Importers''  &  Traders'  Nat.  Bank, 
59  N.  Y.  5;  s.  c.  1  N.  Y.  Supr.  400.) 

The  Property  of  the  Baukrnpt'§  W^ife  and  Children. 

Marriage  is  a  qualified  gift  to  the  husband  of  the  wife's  cTioses  in  action,  upon 
•condition  that  he  reduces  them  to  possession  during  its  continuance.  The  as- 
signment in  bankruptcy  vests  in  the  assignee  all  the  rights  of  the  husband  of 
the  choses  in  action  of  the  wife,  and,  as  a  consequence,  the  assignee  may  do  all 
that  the  husband  could  do  prior  to  the  assignment,  and  this  embraces  the  right 
to  sue  for,  recover  and  receive  them.  It  makes  no  difference  in  regard  to  the 
rights  of  the  assignee,  whether  the  choses  in  action  have  or  have  not  been 
placed  upon  the  schedules  by  the  bankrupt.  {In  re  Boyd,  5  B.  B.  199 ;  Butler 
T.  Merchants'  Ins.  Oo.  8  Ala.  146.) 

The  husband's  interest  in  his  wife's  choses  in  action  is  not  ownership  but 
jower,  and  does  not  pass  to  his  assignee.     If  they  have  not  been  reduced  to 
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possession  by  him  at  the  time  of  the  bankruptcy,  they  do  not  pass  to  the  as- 
signee.    (^WicJcham  V.  Valle,  11  B.  R.  83.)     ^ 

If  the  distributive  share  of  the  bankrupt's  wife  in  her  father's  estate  remains 
in  the  hands  of  the  administrator  or  executor  at  the  time  of  the  commencement 
of  the  proceeding^  in  bankruptcy,  it  does  not  pass  to  the  assignee.  (Shaw  r.. 
Mitchell,  'i  Ware,  220-  Shay  v.  Sessaman,  10  Penn.  432;  Wiekham  v.  Valle,  11 
B.  R.  88.) 

The  wife's  distributive  share  will  not  vest  in  the  assignee,  although  the  hus- 
band is  administrator,  for  be  holds  the  property  in  his  representative  and  not  in 
his  personal  character.     {Shaw  v.  Mitchell,  2  Ware,  220.) 

A  conveyance  by  the  bankrupt  to  his  wife  of  his  interest  in  her  choses  in 
action  is  inoperative  and  void,  and  they  pass  to  the  assignee.  (Butler  v.  Mer- 
chanti'  Ins.  Co.  8  Ala.  146.) 

If  the  bankrupt's  wife  has  no  other  means  of  support,  she  may  be  allowed  a 
portion  of  the  income  derived  from  real  estate  owned  by  her.  (In  re  Ernst. 
Brandt,  5  Biss.  217.) 

If  the  husband  at  the  time  of  joining  with  his  wife  in  a  mortgage  on  her  real 
estate,  received  a  sum  of  money  equal  to  the  value  of  his  estate  by  curtesy,  the 
assignee  will  not  be  entitled  to  any  part  of  the  residue  on  a  sale  under  the  mort- 
gage.    (Shippen's  Appeal,  15  B.  R.  553.) 

If  the  wife,  without  the  knowledge  of  her  husband,  takes  a  note  payable  to. 
her  husband  or  bearer  for  a  debt  due  to  her  before  marriage,  and  the  husband 
asserts  no  title  to  it  or  authority  over  it,  but  allows  her  to  keep  possession  of  it 
and  collect  the  interest,  she  is  entitled  to  it  a'S  against  the  assignee.  (In  re 
George  W.  Snow,  1  N.  Y.  Leg.  Obs.  264;  s.  c.  5  Law  Rep.  369.) 

A  possibility  which  is  held  under  a  will  by  the  bankrupt's  wife,  and  made 
dependent  upon  her  surviving  another  legatee,  does  not  pass  to  the  assignee. 
(Krumlaar  v.  Burt,  2  Wash.  C.  0.  405.) 

Articles  of  jewelry  given  to  the  wife  previous  to  marriage,  and  continuing  in 
her  use  since,  do  not  pass  to  the  assignee.  (In  re  Edward  H.  Ludlow,  1  N.  Y.. 
Leg.  Obs.  322;  in  re  Chester  S.  Kasson,  4  Law  Rep.  489.) 

Gifts  from  the  husband  to  the  wife  of  personal  ornaments  or  attire,  compati- 
ble in  value  and  character  with  his  circumstances  at  the  time,  are  her  sole  prop- 
erty as  paraphernalia,  and  do  not  pass  to  the  assignee.  (In  re  Edward  H.  Lud- 
low, 1  N.  Y.  Leg.  Obs.  822;  in  re  Chester  S.  Kasson,  4  Law  Rep.  489;  contra, 
in  re  Benjamin  B.  Grant,  2  Story,  312.) 

Mourning  rings  given  to  the  bankrupt's  wife  since  her  marriage  are  from  their 
very  nature  and  character  purely  personal  and  for  her  sole  and  separate  use,  and 
do  not  pass  to  the  assignee.     (In  re  Benjamin  B.  Grant,  2  Story,  312.) 

The  legal  title  to  an  insurance  policy  on  the  life  of  the  bankrupt  for  the  bene- 
fit of  his  wife,  belongs  to  the  wife,  and,  if  he  is  solvent  when  the  premiums  are 
paid,  the  policy  can  not  be  assigned  by  him.  (In  re  Bear  &  Steinberg,  1 1  B. 
R.  46 ;  s.  c.  1  Cent.  L.  J.  607.) 

If  the  husband  pays  premiums  on  a  policy  upon  his  life  for  the  beneflt  of  his 
wife  after  he  becomes  insolvent,  the  assignee  may  recover  from  the  wife  the 
amount  so  advanced,  with  interest,  to  be  taken  out  of  the  policy  when  that  shall 
be  paid.     (In  re  Bear  &  Steinberg,  11  B.  R.  46;  s.  c.  1  Cent.  L.  J.  607.) 

Gifts  made  by  a  bankrupt  to  his  children  which  were  proper  and  suitable  to 
him  in  his  circumstances  and  condition,  may  be  retainjid  by  them.  (In  re  Ben- 
jamin B.  Grant,  2  Story,  312.) 

The  children  of  the  bankrupt  may  retain  watches  given  to  them  by  persons- 
other  than  their  parents.     (In  re  Benjamin  B.  Grant,  2  Story,  312.) 

If  the  bankrupt,  when  insolvent,  paid  only  part  of  the  money  to  purchase  a 
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watch  for  his  child,  the  assignee  is  only  entitled  to  the  amount  so  paid.     {In  re 
Benjamin  B.  Grant,  2  Story,  312.) 

Where  the  bankrupt  has,  in  good  faith,  made  an  agreement  with  his  minor 
children  that  they  shall  have  a  certain  share  of  their  earnings,  and  such  share 
has  always  been  kept  by  them  in  their  own  name,  separate  from  his  property, 
the  share  will  not  pass  to  the  assignee.     {Tebbets  v.  Torr,  5  Law  Rep.  503.) 

Gifts  made  by  the  bankrupt  to  his  children  which  were  not  suitable  and  ap' 
propriate  to  his  circumstances  are  fraudulent,  and  pass  to  the  assignee.  {In  re 
Benjamin  B.  Grant,  2  Story,  312.) 

Rights  in  Representative  Character. 

An  adjudication  of  bankruptcy  is  in  the  nature  of  a  statute  execution  for  alt 
the  creditors.     {In  re  Elam  Rust,  1  N.  Y.  Leg.  Obs.  326.) 

Proceedings  in  bankruptcy  are  in  the  nature  of  an  equitable  attachment  ftS 
against  the  equitable  estate  of  the  bankrupt,  and  the  assignee,  as  the  representa^ 
tive  of  all  the  creditors  of  the  bankrupt,  thereby  becomes  the  owner  of  such 
equitable  interest,  with  an  equity  superior  even  to  a  j  udgment  creditor  who  has 
an  execution  returned  unsatisfied,  but  who  had  not  obtained  an  equitable  lien 
by  filing  a  creditor's  bill  or  taking  other  proceedings  to  reach  such  equitable 
estate  before  the  filing  of  the  petition  in  bankruptcy.  {In  re  Hinds  et  al.  3  B. 
E.  351.) 

The  assignee  represents  the  creditors,  and  for  their  benefit  the  ratification  of  ■ 
an  unauthorized  deed  will  not  be  permitted   to  relate  back  to  the  time  of  its 
execution,  so  as  to  bind  him,  where  it  would  be  void  under  the  bankrupt  law  if 
executed  at  the  time  of  the  ratification.     {In  re  Kansas  City  Manuf.  Co.  9  B> 
R.  76.) 

The  assignee  in  bankruptcy  more  nearly  resembles  a  purchaser  of  the  bank- 
rupt's property  at  an  executor's  sale  than  any  other  familiar  character  to  which 
he  may  be  likened.  He  acquires  the  rights  of  the  debtor  in  the  property,  and 
also  the  rights  of  creditors  to  impeach  any  prior  fraudulent  conveyance,  but 
takes  subject  to  all  equities  against  the  debtor  in  the  property  purchased.  A 
fund  paid  into  a  State  court  upon  a  judgment  rendered  in  favor  of  the  bankrupt 
is  subject  to  be  applied  according  to  its  usual  practice.  The  clerk  may  retain 
the  costs  due  his  office  out  of  the  fund,  and  pay  the  residue  to  the  assignee. 
{Glerlc'i  Office  v.  Banh,  66  N.  0.  214) 

The  assignee  succeeds  to  the  rights  of  the  creditors  as  well  as  to  those  of 
the  bankrupt,  and  may  contest  the  validity  of  a  conveyance,  even  though  the 
bankrupt  could  not.  He  may  institute  a  suit  to  recover  properl^y  conveyed  in 
fraud  of  creditors,  as  well  as  to  recover  property,  or  its  value,  which,  by  sections 
5128  or  5021,  has  been  transferred  in  fraud  of  the  bankrupt  act.  {In  re  Metz- 
ger,  2  B.  R.  855;  Foster  v.  Eackley  &  Soni,  2  B.  R.  406;  s.  c.  2  L.  T.  B.  8;  s. 
c.  1  C.  L.  N.  137;  BradsMw  v.  Klein,  IB.  R.  542;  s.  o.  2  Biss.  20;  s.  c.  1  L. 
T.  B.  72;  Buclcingham  v.  McLean,  3  McLean,  185;  s.  c.  13  How.  151.) 

The  proceedings  in  bankruptcy  arrest  the  ordinary  proceedings  of  creditors 
to  obtain  judgments,  and  thereby  to  secure  an  appropriation  of  the  debtor's 
property  to  their  use,  and  the  assignee  represents  them.  He  is  trustee  for  them, 
and  whatever  right  they  might  assert  as  cretlitors  if  they  had  obtained  judg'- 
ments,  he  may  assert  for  their  benefit,  whether  it  be  to  set  aside  conveyances 
which  are  fraudulent  and  void  as  against  creditors,  or  which  are  otherwise  as 
against  them  invalid.     {In  re  Simeon  Leland  et  al.  10  Blatch.  503.) 

Transactions  by  or  with  debtors  which  are  void  as  to  creditors,  whether 
for  fraud,  want  of  completeness  in  any  of  their  incidents,  or  for  any  cause 
whatever,  are  equally  void  as  against  the  assignee.  {Kane  v.  Sice,  10  B.  R. 
469.) 
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The  assignee  is  not  bound  by  any  lien  or  incumbrance  which  is  not  valid 
against  creditors.     {In  re  Tills  &  May,  11  B.  R.  214.) 

The  assignee  occupies  the  position  of  a  judgment  creditor  to  all  intents  and 
purposes,  so  far  as  he  represents  creditors,  and  whenever  such  creditor  can  enforce 
lights  which  the  debtor  could  not,  the  assignee  can  also  enforce  them.  (Kane 
V.  Me,  10  B.  R.  469;  MUler  v.  Jones,  15  B.  R.  150.) 

Any  defense  that  would  not  be  good  as  against  creditors  in  an  equitable  suit, 
can  not  be  maintained  against  the  assignee.  His  position  is  analogous  to  that  of 
a  receiver  appointed  by  a  court  of  chancery.  A  resolution  releasing  stockholders 
from  their  liability  is  not  good  as  against  him  when  it  is  not  valid  as  against 
creditors.     {Upton  v.  Hanebrough,  10  B.  R.  369;  s.  c.  3  Biss.  417.) 

The  assignee  of  a  bankrupt  corporation  may  recover  money  or  property  ob- 
tained from  the  corporation  under  a  void  contract,  and  will  not  be  affected  by  the 
illegal  acts  of  the  corporation  or  its  oflBcers.  {In  re  Jaycox  &  Green,  7  B.  R. 
578;  s.  c.  13  B.  R.  122;  s.  c.  12  Blatch.  209;  s.  c.  18  Blatch.  70.) 

The  assignee  may  impeach  a  transaction  between  a  bankrupt  corporation  and 
its  stockholders,  which  creditors  could  impeach.  {Sawyer  v.  Hoag,  9  B.  R.  145 ; 
s.  c.  3  Biss.  293;  s.  c.  17  Wall.  610.) 

The  capital  stock  of  a  corporation,  especially  its  unpaid  subscriptions,  is  a 
trust  fund  for  the  benefit  of  the  general  creditors  of  the  corporation.  The 
assignee  has  a  right  to  inquire  into  a  conventional  payment  of  his  stock  by  one 
of  the  shareholders  of  the  company.  If  the  payment  is  merely  conventional 
through  the  exchange  of  checks,  thus  changing  the  character  of  the  debt  from 
one  of  a  stock  subscription  unpaid  to  that  of  a  loan  of  money,  it  is  void.  It 
would  be  just  the  same  if  agreeing  beforehand  to  turn  the  stock  debt  into  a 
loan,  the  shareholder  should  bring  the  money  with  him,  pay  it,  take  a  receipt 
for  it,  and  carry  it  away  with  him.  This  would  be  precisely  the  equivalent 
of  the  exchange  of  checks  between  the  parties.  It  is  the  intent  and  purpose 
of  the  transaction  which  forbids  it  to  be  treated  as  a  valid  payment.  {Sawyer 
V.  Hoag,  9  B.  R.  145 ;  s.  c.  3  Biss.  293 ;  s.  c.  17  "Wall.  610.) 

A  judgment  confessed  upon  an  insufHoient  verification  is  valid  against  all  ex- 
cept judgment  creditors,  who  may  institute  proceeding  to  set  it  aside.  The  as- 
signee is  not  a  judgment  creditor,  and  the  bankrupt  act  nowhere  confers  upon 
him  the  rights  of  such  creditors.  {Oooh  y.  Whipple,  9  B.  R.  155;  s.  c.  55  N. 
T.  150.) 

Although  the  property  at  the  time  of  the  commencement  of  proceedings  in 
bankruptcy  is  held  by  one  who  claims  it  by  transfer,  still,  if  it  be  shown  that 
such  transfer  is  void,  it  follows  that  the  bankrupt  did  own  such  property  at  the 
time  when  bankruptcy  proceedings  were  commenced,  and  therefore  the  title  to 
such  property  vests  in  the  assignee  under  the  deed  of  assignment.  {Foster  v. 
Eaclcley  &  Sons  2  B.  R.  406;  s.  c.  2L.  T.  B.  8;  s.  c.  1  0.  L.  N.  137;  in  re  Huss- 
raan,  2  B.  R.  437;  s.  c.  2  L.  T.  B.  53;  s.c.  1  C.  L.  N.  177;  Shackhford  v.  Col- 
lier, 6  Bush.  149.) 

If  a  party  refuses  to  take  less  than  the  full  amount  of  his  demand,  and  on  re- 
ceiving that  signs  a  composition  article,  the  assignee  may  recover  the  money,  al- 
though the  composition  failed  because  it  was  not  signed  by  all  the  credilors  ac- 
cording to  the  requirement  of  its  terms.  {Bean  v.  Broohmire.  7  B.  R.  568-  s. 
c.  2  Dillon,  108;  s.  c.  6  L.  T.  B.  114;  s.  c.  3  0.  L.  N.  314;  Amsinch  v.  Bean 
8  B.  R.  228;  s.  c.  11  B.  R.  495;  s.  c.  10  Blatch.  361 ;  s.  c.  22  Wall.  395.) 

An  assignee  does  not  represent  creditors  so  as  to  be  able  to  prosecute  their 
claims  against  a  trustee  of  a  corporation  who  has  rendered  himself  liable  to 
them  for  filing  a  false  report.  {Bristol  v.  Sandford,  13  B  R  78-  s  c  12 
Blatch.  341.)  •       .     •    • 

Although  a  composition  is  not  by  its  terms  to  be  valid  unless  signed  by  all 
the  creditors,  yet,  if  the  signature  of  a  party  misleads  and  injures  other  creditors. 
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lie  is  estopped  as  against  them  to  deny  its  validity,  even  though  it  is  not  signed 
by  all.  {Bean  v.  Brookmire,  7  B.  R.  568;  s.  c.  2  Dillon,  108;  s.  c.  6  L.  T.  B. 
114;  s.  c.  3  0.  L.  N.  314;  Amsinch  v.  Bean,  8  B.  R.  228;  s.  o.  11  B.  R.  495; 
«.  c.  10  Blatch.  361 ;  s.  c.  22  Wall.  395.) 

If  the  compromise  agreement  stipulates  for  the  payment  of  seventy  per  cent, 
in  six,  twelve,  and  eighteen  months,  a  secret  agreement  whereby  a  creditor  ac- 
cepts fifty  per  cent,  in  cash  in  full  of  his  claim,  is  a  fraud  on  the  agreement. 
iAmiinck  v.  Bean,  8  B.  R.  228;  s.  c.  11  B.  R.  495;  s.  c.  10  Blatch.  361 ;  s.  c. 
22  Wall.  395.) 

If  one  partner  receives  all  the  assets  of  the  firm,  and  executes  a  compromise 
agreement  with  the  firm  creditors,  his  assignee  may  recover  money  given  to  a 
■creditor  in  fraud  of  such  agreement,  although  the  firm  is  not  declared  bankrupt. 
{Amsinch  v.  Bean,  8  B.  R.  228;  s.  c.  11  B.  R.  495;  s.  c.  10  Blatch.  361;  s.  c. 
■22  Wall.  395.) 

It  is  now  held  to  be  the  better  policy  to  allow  the  debtor,  though  a  partici- 
pant in  the  fraud,  to  recover  the  amount  paid  to  a  creditor  who  refuses  to  join 
in  a  composition  agreement,  unless  he  can  obtain  a  preference,  and  having  ob- 
tained it,  pretends  to  come  into  the  composition  with  other  creditors  on  equal 
terms.  The  right  to  recover  such  bonus  passes  to  the  assignee.  {Bean  v.  Broolc- 
mire,  1  Dillon,  151.) 

Ilnrccorded  Deeds. 

If  a  mortgage  has  never  been  delivered,  the  property  passes  to  the  assignee 
free  from  the  incumbrance,  although  the  mortgage  was  made  prior  to  the  com- 
mencement of  the  proceedings  in  bankruptcy.     {Jewett  v.  Preston,  27  Me.  400.) 

When  the  statutes  of  a  State  expressly  declare  that  a  deed  shall  be  void  as 
to  creditors  until  and  except  from  the  time  it  is  duly  admitted  to  record,  the 
title  of  the  assignee  will  prevail  against-  any  claim  under  a  deed,  if  it  remained 
unrecorded  when  the  petition  in  bankruptcy  was  filed.  It  is  not  an  unreason- 
able construction  of  the  bankrupt  act  which  regards  it  as  vesting  in  the  as- 
signee, for  the  benefit  of  creditors  in  general,  the  estate  of  the  bankrupt  dis- 
charged of  liens  or  trusts,  which,  at  the  time  of  the  filing  of  the  petition,  are 
valid  only  inter  partes  under  the  statute  of  the  State  in  which  they  are  claimed 
to  exist.  {In  re  Wynne,  4  B.  R.  23;  s.  c.  Chase,  227;  s.  c.  2  L.  T.  B.  316; 
BrocTc  V.  Terrell,  2  B.  R.  643;  Allen  <r.  Massey,  4  B.  R.  248;  s.  c.  7  B.  R.  401 ; 
s.  c.  2  Abb.  C.  C.  60;  s.  c,  1  Dillon,  40;  s.  c.  17  Wall.  351;  s.  c.  1  L.T.  B. 
218;  National  Bank  v.  Hunt,  4  B.  B.  616;  s.  c.  11  Wall.  391 ;  Harvey  v.  Grane, 
6  B.  R,  218 ;  s.  c.  2  Biss.  496 ;  Edmondson  v.  Hyde,  7  B.  R.  1 ;  s.  c.  2  Saw.  205 ; 
s.  c.  5  L.  T.  B.  380 ;  in  re  Perrin  &  Hance,  7  B.  R.  283 ;  Moore  v.  Young,  4  Biss. 
128;  Barkers.  Smith,  12  B.  R.  474;  s.  c.  2  Woods,  87;  in  re  Thomas  C.  Gurney, 
15  B.  R.  373;  s.  c.  9  C.  L.  N.  255;  contra,  in  re  Charles  CoUins,  12  B.  R.  379; 
s.  c.  12  Blatch.  548;  National  Bank  v.  Conway,  14  B.  R.  175,  513;  Winsor  v. 
MeLdlan.  2  Story,  493;  in  re  Griffiths,  3  B.  R.  731;  s.  c.  Lowell,  431;  Oogge- 
*hall  V.  Potter,  4  B.  R.  73;  s.  c.  fi  B.  R.  10;  s.  c.  1  Holmes,  75;  Sawyer  v. 
Turpin,  5  B.  R.  339;  s.  c.  13  B.  R.  271;  s.  c.  91  U.  S.  114;  s.  c.  1  Holmes, 
251.) 

If  the  State  statute  deprives  the  mortgage  of  effect  until  it  is  deposited  with 
the  proper  offl'er,  as  to  creditors,  subsequent  purchasers,  and  mortgageosin 
good  faith,  it  will  be  valid  against  the  assignee  if  it  is  deposited  for  record  prior 
to  the  commencement  of  proceedings  in  bankruptcy,  for  the  assignee  does  not 
belong  to  either  of  the  classes  protected  by  the  statute.  ( Q-ibssm  v.  Warden,  14 
Wall.  244.) 

Where  a  chattel  mortgage  takes  etfcct  as  against  third  persons  as  well  as  be- 
tween the  parties  from  the  time  of  its  execution,  although  it  is  not  recorded  or 
accompanied  by  possession,  unless  intervening  rights  have  been  obtained,  it  will 
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be  valid  ag-ainst  the  assignee  if  it  is  recorded  before  the  commencement  of  the 
proceedings  in  bankruptcy. .  {Sawyer  v.  Turpin,  5  B.  R.  339;  s.  c.  13  B.  R. 
271;  s.  c.  91  U.  S.  Hi;  s.  c.  1  Holmes,  251.) 

If  a  deed  of  trust  is  actually  delivered  to  a  trustee  with  power  to  record  it 
when  he  deems  proper,  it  is  valid  as  against  the  assignee,  although  it  is  not  re- 
corded until  after  the  grantor's  failure.  {National  Bank  v.  Conway,  14  B.  R. 
175,  513.) 

Although  a  mortgage  be  regarded  as  having  no  validity  whatever  until  it  is 
filed,  as  against  creditors  of  the  mortgagor,  yet  it  will  be  valid  if  it  is  filed  before- 
the  filing  of  the  petition  in  bankruptcy,  for  the  title  of  the  assignee  relates  back, 
only  to  the  filing  of  the  petition.     {In  re  Perrin  &  Hance,  7  B.  R.  283 ) 

If  a  mortgage,  although  it  is  not  recorded  in  time,  is  valid  as  against  genera? 
creditors  and  there  are  only  general  creditors  at  the  time  of  the  filing,  it  will  be 
valid  as  against  the  assignee.     {Johnson  v.  Patterson,  2  Woods,  443.) 

If  judgment  creditors  have  levied  upon  the  property  covered  by  a  chattel! 
mortgage,  which  is  void  under  the  recording  laws  of  the  State,  the  assignee  may 
maintain  an  action  to  set  it  aside.     {Piatt  v.  Stewart,  13  Blatch.  481.) 

Under  the  laws  of  Illinois,  a  mortgagee  who  takes  possession  of  the  property, 
before  any  other   person  has  acquired  any  lien  or  vested  rights  therein,  has  a 
better  title  than  the  assignee,  although  the  mortgage  was  not  properly  acknowl- 
edged.    {In  re  Burnett,  6  0.  L.  N.  366.) 

Where  the  statute  declares  that  a  mortgage  of  chattels  shall  be  void,  i  f  th* 
mortgagor  remain  in  possession,  unless  the  mortgage  is  filed  in  the  record  ofiice 
of  the  place  where  the  mortgagor  resides,  the  mortgage  will  be  void  as  against 
the  assignee  for  want  of  filing,  although  it  was  given  to  secure  a  note  payable 
one  day  after  date.     {In  re  Simeon  Leland,  10  Blatch.  503.) 

Under  the  laws  of  Iowa,  the  assignee  in  assailing  a  mortgage  which  was  re- 
corded at  the  time  of  the  commencement  of  proceedings  in  bankruptcy, 
must  show  something  more  than  that  debts  were  created  without  notice  of  it  be- 
fore it  was  recorded.     {Cragin  v.  Garmichael,  11  B.  R.  511 ;  s.  c.  2  Dillon,  519.) 

By  the  laws  of  Michigan,  a  mortgage  of  chattels  is  absolutely  void  as  against 
the  creditors  of  the  mortgagor  unless  it  is  filed  in  the  clerk's  office  in  the  town- 
ship where  the  mortgagor  resides.  If  the  mortgage  is  given  by  more  than  one, 
and  the  mortgagors  reside  in  different  townships,  it  will  be  void,  although  it 
is  filed  in  the  clerk's  office  in  the  township  where  one  of  then»  resides  and  where 
the  property  is  located.     {Kane  v.  Biee,  10  B.  R.  469.) 

If  a  mortgage  of  chattels  is  void  on  account  of  the  omission  to  record  it,  the 
mortgagee  does  not  obtain  a  right  to  them  by  taking  possession  before  the  com- 
mencement of  proceedings  in  bankruptcy.  {Harvey  v.  Crane,  5  B.  R.  218;  s. 
c.  2  Biss.  496;  Kane  v.  Rice,  10  B.  R.  469;  contra.  Miller  v.  Jones,  15  B.  R. 
160.) 

The  assignee  in  attacking  a  conveyance  as  Invalid  under  the  laws  of  the 
State  has  precisely  the  rights  which  an  attaching  or  judgment  creditor  would 
have,  and  no  more.  {Cragin  v.  Carmichael,  11  B.  R.  511 ;  s.  c.  2  Dillon,  519; 
Miller  v.  Jones,  15  B.  R.  150.) 

Rejection  l»y  Assignee. 

As  a  general  rule,  contracts  to  be  performed  to  a  party  and  his  rights  of  ac- 
tion are  deemed  property,  and  such  contracts  and  rights  of  action  pass  by  the 
operation  of  the  bankrupt  law  to  the  assignee.  But  to  this  general  rule  there 
are  many  exceptions,  some  from  the  natuie  of  the  contracts,  and  some  from  the 
nature  of  the  interests  involved.     {Streeter  v.  Sumner,  31  N.  H.  542) 

The  assignee  has  an  election  to  repudiate  a  contract,  if  it  may  more  prop- 
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eriy  be  regarded  as  a  burden  than  a  privilege,  as  for  instance,  where  from  the 
conditions  of  the  contract,  he  can  derive  no  benefit  for  the  creditors,  and  may 
subject  the  estate  to  loss  if  he  assumes  the  contract.  Such  a  contract  is  not 
property  within  the  meaning  of  the  law.  {Streeter  v.  Sumner,  31  N.  H.  542; 
Oaiey  v.  Gardner,  2  La.  An.  1005;  Rugley  v.  Robinson,  19  Ala.  404.) 

The  assignee  is  not  at  least  ordinarily  bound  to  take  into  his  possession 
property  which  will  be  a  burden  instead  of  a  benefit  to  the  estate.  If  he  elects 
not  to  tuke,  the  property  remains  in  the  bankrupt,  and  no  one  has  a  right  to 
dispute  his  possession.  His  possessory  title  is  good  against  all  the  world  but 
his  assignee.    {Smith  v.  Gordon,  2  N.  Y.  Leg.  Obs.  325;  s.  c.  6  Law  Rep.  318.) 

If  the  assignee  may  elect  to  take  or  net  to  take  any  part  of  the  bankrupt's 
property,  some  period  of  time  must  be  limited,within  which  the  election  is  to  be 
made,  for  he  can  not  be  allowed  to  hold  the  title  in  abeyance  for  an  indefinite 
period.  If,  with  the  knowledge  of  the  bankrupt's  title  or  with  means  of 
knowledge,  he  stands  by  for  a  length  of  time  without  asserting  his  claim,  and 
allows  third  per.sons  to  acquire  an  interest  in  the  property,  it  is  too  late  to  assert 
bis  claim,  and  the  time  for  an  election  is  past.  {Smith  v.  Gordon,  2  N.  Y.  Leg. 
Obs.  325;  s.  c.  6  Law  Rep.  313  ) 

The  right  of  the  assignee  to  reject  property  is  confined  to  those  cases  where- 
he  would  be  charged  with  a  burden  or  liability  if  the  property  passed  to  him. 
{Berry  v.  Oillis,  17  N.  H.  9.) 

The  neglect  of  the  assignee  to  impeach  a  fraudulent  conveyance  does  not  en- 
able a  creditor  to  pursue  it  and  appropriate  it  to  the  payment  of  his  debt- 
{King  v.  Dietz,  12  Penn.  156.) 

The  assignee  of  an  individual  partner  may  relinquish  all  rieht  to  a  judgment 
rendered  in  favor  of  the  firm  if  the  firm  is  insolvent.  {Oahley  v.  Gardner,  2 
La.  An.  1005.) 

The  taking  of  the  title  to  a  debt  or  claim  does  not  charge  the  assignee  with  a 
liability  to  the  party  from  whom  it  appears  to  be  due.  He  can  not  therefore 
reject  it  The  debtor  is  entitled  to  know  to  whom  he  is  indebted,  and  it  should 
not  be  left  to  the  election  of  the  assignee  to  determine  whether  he  shall  be  a 
debtor  to  the  bankrupt  or  a  debtor  to  the  assignee.  {Berry  v.  Gillis,  17  N.  H- 
9;  Deadrick  v.  Armour,  10  Humph.  588.) 

The  assignee  may  elect  to  abandon  a  contract  which  stipulates  for  the  per- 
sonal services  of  the  bankrupt.     {Streeter  v.  Sumner,  31  N.  H.  542.) 

If  the  assignee  of  a  lease  under  seal  continues  to  occupy  the  premises  after 
the  commencement  of  the  proceedings  in  bankruptcy,  without  any  arrangement 
with  the  assignee  in  bankruptcy,  he  holds  under  the  landlord  as  a  tenant  at 
will,  and  is  liable  in  assumpsit  and  not  in  covenant  upon  the  lease.  {Syerss  v. 
Farwelt,  6  Barb.  615.) 

Effect  of  Surrender  to  the  Assignee. 

When  the  defendant  in  an  action  pf  replevin,  after  the  commencement  of 
the  suit,  delivers  the  property  in  controversy  to  the  assignee  of  the  party  from 
whom  the  plaintiff  obtained  it,  by  a  transfer  which  is  void  under  the  bankrupt 
law,  he  may  set  up  such  delivery  as  a  defense  to  the  action  of  replevin.  {Bo- 
lander  V.  Genl/ry,  36  Cal.  105.) 

A  sheriff  who  is  sued  for  the  conversion  of  certain  property,  seized  by  him 
under  an  attachment,  which  is  claimed  by  the  plaintiff  under  a  mortgage,  may 
show  that  before  the  commencement  of  the  action  he  delivered  the  property  to 
the  assignee  of  the  mortgagor,  and  that  the  mortgage  is  void  under  the  bank- 
rupt law  as  a  fraudulent  preference.  It  is  a  familiar  principle,  that  the  defend- 
ant in  an  action  of  trover  may  always  show  in  mitigation  of  damages,  especially 
when  the  taking  or  conversion  was  not  willful,  that  the  property  has  gone  from 
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his  possession,  by  process  of  law  or  otherwise,  to  the  plaintiff,  or  to  his  use,  or 
to  a  party  who,  as  against  the  plaintiff,  had  the  better  title  to  it.  The  United 
States  courts  have  exclusive  jurisdiction  of  proceedings  in  bankruptcy,  but  all 
questions  of  title  to  property  derived  through  such  proceedings  are  within  the 
jurisdiction  of  the  State  courts.  The  question  presented  by  such  defense  is  not 
a  question  of  jurisdiction  but  of  title.  {Eamon  v.  Herrick,  100  Mass.  32d; 
Perry  v.  Gliandler,  56  Mass.  237 ;  contra,  Bromley  v.  Goodrich,  15  B.  R.  289 ; 
s.  c.  40  Wis.  131.) 

If  the  action  was  instituted  before  the  commencement  of  the  proceedings  in 
bankruptcy,  the  proof  will  prevent  the  recovery  of  more  than  nominal  dama- 
ges.    {Perry  v.  Chandler,  56  Mass.  237.) 

If  the  sale  is  good  at  common  law,  the  purchaser  can  recover  in  an  action 
against  the  sheriff  for  a  levy  on  the  property.  If  it  is  a  fraud  on  the  bankrupt 
act,  the  assignee  can  recover  to  a  like  extent  against  the  purchaser.  The  pend- 
ency of  such  an  action  is  no  defense  to  the  action  against  the  sheriff.  (Hathaway 
V.  Brown,  18  Minn.  414.) 

In  an  action  by  a  preferred  creditor  to  recover  the  value  of  property  taken 
by  the  sheriff,  under  an  attachment  against  the  debtor,  the  defendant  can  not 
plead  a  surrender  of  the  goods  to  the  assignee  as  a  bar  to  the  action.  (Stanley 
■y.  Butherland,  16  A.  L.  Reg.  298.) 

A  sheriff  who  is  sued  for  the  value  of  property  taken  by  him  under  an  at- 
tachment can  not  prove  that  the  transfer  to  the  plaintiff  was  made  by  the  debtor 
in  violation  of  the  bankrupt  law.     (Stanley  v.  Sutherland,  ]  6  A.  L.  Reg.  298.) 

Di§soIutioii  of  Attachments. 

(c)  "  Mesne  process  "  is  all  process  issued  in  a  suit  before  execution.  (Pen- 
nington V.  Lowenatein,  1  B.  R.  570;  Corner  v.  Mallory,  31  Md.  478.) 

The  term  "'  attachment  on  meme  process  "  embraces  any  process  by  which 
a  lien  is  first  acquired.  (Morgan  Y.  Campbell,  11  B.  R.  529;  s.  c.  22  Wall. 
381.) 

An  attachihent  under  the  C.  C.  P.  of  North  Carolina  is  prior  to  final  judg- 
ment, and  is  therefore  in  its  nature  mesne  process.  (Mixer  v.  Excelsier  Co.  65  N. 
C.  552.) 

An  attachment  on  mesne  process  is  a  statute  lien.  (Peck  v.  Jenneas,  7  How. 
612;  Downer  v.  BracTcett,  2  Vt.  599;  s.  c.  5  Law  Rep.  392;  Savghton  v.  Eustia, 
5  Law  Rep.  505;  Ingraham  v.  Phillips,  1  Day,  117;  Kittredge  v.  Emerson,  15 
N.  H.  227;  Welhv.  Brander,  18  Miss.  348;  Shaffer  v.  McMahen,  1  Ind.  274; 
Kittredge  v.  Warren,  14  N.  H.  509;  Davenport  v.  Tilton,  51  Mass.  320;  contra, 
in  re  John  S.  Foster,  2  Story,  131 ;  Everett  v.  Stone,  3  Story,  446 ;  in  re  Bel- 
lows &  Peck,  3  Story,  428.) 

Congress  has  the  power,  by  the  operation  of  a  general  bankrupt  law,  to  divest 
the  conditional  lien  acquired  by  the  levy  of  an  attachment.  (Comer  v.  Miller, 
1  B.  R.  403;  in  re  Ellis,  1  B.  R.  551 ;  in  re  David  B.  Williams,  2  B.  R.  229; 
s.  c.  1  L.  T.  B.  107,  113;  s.  c.  3  A.  L.  Hev.  374;  in  re  Brand,  3  B.  B.  324;  s. 
o.  2  L.  T.  B.  66;  Mixer  v.  Excelsior  Co.  65  N.  C.  552;  Payson  v.  Payson,  1 
Mass.  283;  Flagg  v.  Tyler,  6  Mass.  33;  Sarriion  v.  Sterry,  5  Cranch,  289;  s.  c. 
Bee,  244;  ffatch  v.  Seely,  13  B.  R.  380;  s.  c.  37  Iowa,  493.) 

The  provision  applies  to  attachments  sued  out  in  State  courts.  (Banh  v.  Over- 
street,  13  B.  R.  154;   s.  c.  10  Bush,  148.) 

The  language  of  this  clause  is  broad  and  comprehensive,  and  not  restricted, 
and  made  to  have  reference  to  the  time  at  which  the  act  was  to  become  operative. 
The  period  of  four  months  was  not  intended  to  have  reference  to  the  first  day  of 
June,  1867,  when  the  act  was  to  go  into  effect  as  to  all  its  provisions,  but  was 
fixed  as  a  period  within  which  no  preference  should  be  gained  by  one  creditor, 
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by  attachment,  over  the  claims  of  other  creditors  of  the  bankrupt.  An  at- 
tachment made  after  the  passage  of  the  act,  but  before  the  first  day  of  June, 
1867,  and  within  a  period  of  four  months  next  preceding  the  commence- 
ment of  proceedings  in  bankruptcy,  was  dissolved.  {Corner  v.  Mallory,  31 
Md.  478.) 

The  appointment  of  a  receiver  and  the  transfer  of  the  custody  of  the  attached 
property  from  the  sheriff"  to  him  alters  no  one's  rights.  His  custody  is  that  of 
the  law,  and  is  in  its  nature  provisional  and  suspensive,  leaving  the  rights  of  the 
parties  concerned  to  be  controlled  by  the  ultimate  judgment  of  the  court.  (Mil- 
ler V.  Bowles,  9  B.  R.  354;  s.  c.  10  B.  R.  515;  s.  c.  2  N.  Y.  Supr.  568;  s.  c.  5S 
N.  Y.  253.) 

The  commencement  of  proceedings  in  bankruptcy  against  one  partner  within 
four  months  after  the  issuing  of  an  attachment  against  a  firm  does  not  dissolve 
it.     {Masony.  Waithens,  14  B.  R.  341 ;  s.  c.  7  W.  Va.  532.) 

A  resolution  of  composition  which  is  passed  without  calling  the  first  meeting 
of  creditors  and  electing  an  assignee,  does  not  dissolve  an  attachment  issued 
within  four  months  before  the  commencement  of  such  proceedings.  {In  re  W. 
D.  Olapp  &  Co.  14  B.  R.  191 ;  in  re  Shields,  15  B.  R.  532;  s.  c.  4  Cent.  L.  J. 
557;  s.  0.  24  Pitts.  L.  J.  190;  contra,  Miller  v.  Mackenzie,  13  B.  R.  496;  s.  c. 
43  Md.  404;  Smith  v.  Engle,  14  B.  R.  481 ;  s.  C.  9  0.  L.  N.  46.) 

An  attachment  is  not  a  fraud  on  the  bankrupt  law,  and  rights  which  have 
accrued  thereby  under  the  State  law  other  than  expenses  are  not  affected  by 
proceedings  in  bankruptcy.     {Wkithed  v.  PilUlury,  13  B.  R.  241.) 

This  section  only  refers  to  attachments  which  are  pending  at  the  time  the 
petition  in  bankruptcy  is  filed.  If  the  attachment  is  prosecuted  to  judgment 
prior  to  that  time,  the  judgment  can  not  be  examined  or  impeached  in  a  collateral 
action.  {Henhleman  v.  Smith,  12  B.  B.  121;  s.  c.  41  Md.  164;  m  re  Enoch 
Cook,  2  Story,  376;  FisTcey.Hunt,  2  Story,  582.) 

When  an  execution  is  not  in  fact  levied  upon  a  fund  in  the  hands  of  the 
garnishee,  neither  the  judgment  nor  execution  create  any  lien  upon  the  fund 
other  than  that  under  wiiich  it  has  been  previously  held.  The  mere  fact  that  a 
judgment  has  been  rendered  and  an  execution  issued,  but  not  levied,  does  not 
have  the  eff"ect  to  convert  the  attachment  lien  upon  a  fund  in  the  hands  of  a 
garnishee  into  a  lien  upon  final  process.  In  such  a  case  the  attachment  lien  re- 
mains, after  the  judgment  and  before  the  levy  of  the  execution,  precisely  what 
it  was  before,  to  wit,  an  attachment  under  mesne  process.  {Howe  v.  Union  Ins. 
Go.  42  CaL  528;  s.  c.  4  L.  T.  B.  41.) 

An  attachment  made  March  8,  1867,  at  seven  o'clock  in  the  afternoon,  was 
dissolved  by  the  commencement  of  proceedings  in  bankruptcy  on  July  8, 
1867,  at  two  o'clock  and  fifteen  minutes  in  the  afternoon,  for  it  was  made  within 
the  period  of  four  months  prior  to  such  commencement.  Fractions  of  a  day 
will  be  considered  and  the  very  hour  ascertained  where  the  means  for  an  ac- 
curate computation  are  afforded.  {Westlrooh  Manuf.  Go.  v.  Grant,  60  Me.  88  ; 
s.  c.  6  L.  T.  B.  645.) 

If  a  lien  is  obtained  by  the  filing  of  a  bill  to  reach  the  equitable  assets  of  the 
bankrupt,  it  will  be  preserved  although  an  attachment  was  issued  with  the 
summons,  for  the  attachment  may  be  regarded  as  mere  surplusage.  {House  v. 
Swanson,  7  Tenn.  32.) 

If  a  mechanic  issued  an  attachment  within  the  time  required  by  law,  he  re- 
tains his  lien  although  the  attachment  is  dissolved.  {London  v.  Blanford,  66 
Geo.  150.) 

A  judgment  obtained  in  the  courts  of  one  State,  can  not  be  collected  in 
another  State,  except  by  a  suit  thereon  at  common  law,  or  by  process  of  attach- 
ment; and  in  either  case,  the  writ  issued  in  the  suit  to  collect  it  is  mesne  pro- 
cess.    An  attachment  on  such  judgment  will  be  dissolved,  if  issued  within  four 
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months  before  the  commencement  of  proceedings  in  bankruptcy.     {Bandall  & 
Co.  V.  McLain,  40  Geo.  162.) 

An  attachment  properly  issued  is  legal  and  valid  until  dissolved.  It  is  not 
vacated  or  made  void  ab  initio  by  the  commencement  of  proceedings  in  bank- 
ruptcy, but  simply  dissolved.  All  proceedings  under  it  up  to  that  time  are  reg- 
ular and  valid.  (In  re  Housberger  et  al.  2  B.  R.  92;  s.  c.  2  Ben.  504;  in  re  0. 
H.  Preston,  6  B.  R.  545.) 

A  bankrupt  can  not  plead  the  pendency  of  the  proceedings  in  bankruptcy  in 
-abatement  of  the  attachment.     {Sims  v.  Jacobson,  51  Ala.  186.) 

The  bankrupt  can  not  claim  the  dissolution  of  the  attachment  for  the  lien 
-continues  as  to  him.     {Sims  v.  Jacobson,  51  Ala.  186.) 

A  trustee  in  bankruptcy  is  entitled  to  all  the  assets  seized  on  attachment  on 
m,esne  process  issued  from  a  State  court  within  four  months  before  the  com- 
mencement of  the  proceedings  in  bankruptcy,  and  the  State  court,  on  the  pe- 
tition of  the  trustee,  will  oider  that  they  be  delivered  to  him.  {Ballin  v.  Ferst, 
55  Geo.  646.) 

The  assignee  cannot  be  made  a  party  plaintiff  in  an  attachment  suit  ponding 
against  the  bankrupt.  The  assignee  is  the  representative  of  the  bankrupt's  es- 
tate, but  he  is  not  the  representative  of  the  plaintifi'  in  an  attachment.  {Smith 
v.  Lawtm,  39  Geo.  29 ) 

The  assignee  may,  on  his  own  motion,  be  made  a  party,  if  for  no  other 
•reason  than  to  have  it  properly  made  known  to  the  court  that  the  defendant  has 
become  a  bankrupt.  He  has  also  a  right  to  move  to  dismiss  the  attachment. 
The  adjudication  of  bankruptcy  must  be  made  known  to  the  State  court  in  some 
authentic  mode.  It  may  be  denied.  Order  is  one  of  the  first  requisites  of  legal 
proceedings,  and  the  State  court  can  not  take  notice  of  the  judgments  of  other 
courts  by  instruction.  They  must  be  brought  to  the  notice  of  the  court,  and 
this  can  not  be  done  without  parties.  {Kent  v.  Downing,  10  B.  R.  538;  s.  c.  44 
Geo.  116;  Johnson  v.  Bishop,  8  B.  R.  533;  s.  c.  1  Wool.  324;  Harrod  v.  Bur- 
.gess,  5  Rob.  [La.]  449.) 

Where  the  attachment  was  issued  within  four  months  before  the  commence- 
ment of  the  proceedings  in  bankruptcy,  it  will,  on  motion,  be  dissolved  by  the 
State  court,  although  a  judgment  has  been  entered  and  the  proceeds  of  a  sale  of 
the  property  under  an  execution  paid  over  to  the  plaintiff  by  the  sheriff.  {Dick- 
trson  V.  Spaulding,  15  B.  R.  313;  s.  c.  14  N.  Y.  Supr.  288.) 

An  assignee  may  move  for  a  dissolution  of  the  attachment,  although  the  prop- 
erty has  been  sold,  and  it  is  not  proper  to  put  him  on  terms  in  this  respect. 
{King  v.  Loudon,  14  B.  R.  383 ;  s.  c.  58  Geo.  64.) 

When  a  motion  for  the  dissolution  of  an  attachment  asks  that  the  sheriff  be 
directed  to  deliver  the  property  to  the  assignee,  notice  thereof  must  be  given  to 
the  sheriff.     {Dickeraon  v.  Bpaulding,  15  B.  R.  813;  s.  c.  14  N.  Y.  Supr.  288.) 

A  claim  by  the  assignee  of  the  defendant  that  the  attachment  has  been  dis- 
solved by  the  bankruptcy,  presents  substantive  material  facts  to  abate  the  pro- 
ceedings, and  those  facts  should  be  pleaded  in  an  issuable  shape  and  verified  by 
the  oath  of  the  claimant  instead  of  being  set  forth  in  a  motion.  {Hecht  v  Was- 
sell,  27  Ark.  412.) 

A  plea  of  the  commencement  of  the  proceedings  in  bankruptcy  is  insufHcient 
for  the  filing  of  the  petition  is  but  an  incipient  step  in  the  proceeding  for  an  ad- 
judication.    {Wells  V.  Brander,  18  Miss.  348.) 

If  the  defendant  files  a  petition  in  bankruptcy  after  the  levying  of  an  attach- 
ment, the  proceedings  should  be  stayed  until  an  assignee  is  appointed.  {Fisher 
V.  Vose,  3  Rob.  [La.]  457;  Kittredge  v.  Emerson,  15  N.  H.  227.) 

The  assignee  has  a  right  to  appear  in  the  State  court,  and  on  motion  have 
ihe  attachment  dissolved.     {Loudon  v.  King,  60  Geo.  302.) 


'§  6044.]  DISSOLUTION   OP   ATTACHMENTS.  511 

An  allegation  that  the  attachment  has  been  'dissolved  by  the  bankruptcy  of 
the  defendant,  is  matter  in  abatement,  and  should  be  properly  pleaded  and  veri- 
fied, instead  of  being  set  forth  in  a  general  vague  motion.  (HecM  v.  Wassell,  27 
Ark.  412.) 

Where  the  garnishee  flies  a  petition  in  bankruptcy  within  four  months  after 
the  service  of  the  writ  of  garnishment  upon  him,  the  attachment  is  dissolved. 
(Janes  v.  Beach,  1  Mich.  N.  P.  94.) 

No  intervention  by  the  assignee  in  the  attachment  suit  is  essential  to  the 
dissolution  of  a  garnishment.  When  the  bankruptcy  of  a  garnishee  occurs,  the 
fund  falls  back  into  the  estate,  and  is  unaffected  by  a  judgment  between  a  bank- 
rupt and  a  third  person  assuming  to  direct  it.  {Janes  v.  Beach,  1  Mich.  N.  P. 
•94.) 

From  the  date  of  the  dissolution  of  the  attachment,  the  sheriff,  or  other  per- 
son having  then  actual  possession  of  the  attached  property,  becomes  divested  of 
all  official  relations  to  that  property,  and  becomes  a  simple  bailee  thereof  to  the 
use  of  the  person  by  virtue  of  the  bankrupt  act  entitled  to  the  same.  If  he  af- 
terWBids,  by  sale  or  in  any  other  way,  disposes  of  the  propeity  otherwise 
than  to  transfer  the  bankrupt's  interest  in  the  same  to  him,  to  whom  by  the 
bankrupt  law  it  falls,  his  act  has  no  official  character,  and  needs,  to  make  it 
valid,  the  ratification  of  the  person  having  title  under  th^aw.  {In  re  0.  H. 
Preston,  6  B.  R.  545.) 

An  attaching  creditor  whose  attachment  has  been  dissolved  by  an  order  of 
i;he  court,  has  up  lien  on  the  fund.     {Loudon  v.  Blaaford,  56  Geo.  150.) 

The  clerk  has  no  right  to  his  costs  until  the  fund  has  been  adjudged  subject 
to  costs  on  the  termination  of  the  suit.     {Ballin  v.  Ferst,  55  Geo.  546.) 

The  attaching  creditor  can  not  prove  the  costs  incurred  in  the  attachment, 
because,  until  judgment  is  obtained,  they  are  not  a  debt  of  the  bankrupt,-for 
they  were  not  incurred  for  his  benefit  or  at  his  request.  {In  re  Fortune,  2  B.  R. 
662;  s.  c.  Lowell,  306;  Gardner  v.  CooTc,  1  B.  R.  346;  in  re  0.  H.  Preston,  6 
B.  R.  545  ;  in  re  Hatje,  12  B.  R.  548;  s.  c.  6  Biss.  436.) 

The  lien  for  the  debt  and  for  the  costs  is  precisely  the  same  in  all  respects, 
in  regard  to  the  means  by  which  it  is  acquired,  and  the  tenure  by  which  it  is 
held,  and  when  such  lien  ceases  by  reason  of  the  dissolution  of  the  attachment 
as  to  one,  it  must  necessarily  cease  as  to  the  other. '  {In  re  Geo.  S.  Ward,  9  B.  R. 
S49 ;  in  re  0.  H.  Preston,  6  B.  R.  545 ;  in  re  Fortune,  2  B.  R.  662 ;  s.  o.  Lowell, 
306;  contra,  in  re  Housberger  et  al.  2  B.  R.  92;  s.  c.  2  Ben.  504;  in  re  C.  H. 
Preston,  5  B.  R.  293 ;  Loudon  v.  King,  50  Geo.  302 ;  in  re  John  S.  Foster,  2 
Story,  131.) 

When  the  claim  on  which  the  attachment  was  issued  is  merged  into  a  judg- 
ment rendered  after  the  commencement  of  proceedings  in  bankruptcy,  the  lien 
for  fees  and  expenses  is  lost  and  extinguished  in  the  judgment.  {In  re  David  B. 
Williams,  2  B.  R.  229;  s.  o.  3  L.  T.  B.  107,  113;  s.  c.  3  A.  L.  Rev.  374.) 

The  rights  of  the  officer  making  the  attachment  are  no  greater  than  those 
■of  the  attaching  creditor.  In  case  of  the  dissolution  of  the  attachment,  he 
has  no  lien  whatever  for  his  costs  and  disbursements.  In  such  case  he  must 
look  to  the  attaching  creditor  alone  for  the  same,  and  in  no  case  can  he  withhold 
the  property  from  the  marshal  or  assignee  on  account  thereof,  or  look  to  the  as- 
signee or  the  bankrupt's  estate  for  the  payment  thereof.  {In  re  Geo.  8.  Ward, 
9  B.  R.  349.) 

An  officer  must  look  to  the  party  who  employs  him  for  his  fees.  ,  He  has  no 
-claim  upon  the  adverse  party  for  them.  {Zeiber  v.  Hill,  8  B.  R.  239 ;  s.  c.  1 
■Saw.  268.) 

If  the  sheriff  sells  the  property  after  the  commencement  of  proceedings  in 
■bankruptcy,  his  lien  is  lost  when  he  lets  it  go.     Nothing  less  than  the  consent 
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of  the  person  entitled  at  the  time  of  the  sale  to  the  property  can  preserve  the  lieu 
to  take  effect  on  the  proceeds.     {In  re  0.  H.  Preston,  6  B.  R.  545.) 

The  sheriff  can  not  retain  the  property  until  the  fees  and  charges  are  paid ;. 
for  when  the  attachment,  by  virtue  of  which  he  holds  the  property,  is  dissolved, 
he  has  no  means  of  enforcing  his  lien  against  the  property.  His  remedy,  if  oe 
has  a  lien,  is  to  apply  to  the  bankrupt  court  to  have  it  allowed  and  paid  out  of 
the  assets  that  may  come  into  the  hands  of  the  assignee.  {In  re'W.  S.  Stevens,. 
5B.  R.  298;  s.  c.  2  Biss.  373.) 

The  costs  are  but  an  incident,  and  the  debt  or  principal  must  be  proven  and 
allowed  before  the  costs  can  be  proven  and  allowed.  {In  re  0.  H.  Preston,  5  B.. 
B.  293.) 

Costs  which  are  made  after  the  commencement  of  proceedings  in  bankruptcy 
can  not  be  allowed.     {In  re  0.  H.  Preston,  5  B.  B.  293.) 

Costs  incurred  in  attaching  property  which  is  not  liable  to  attachment  can 
not  be  allowed.     {In  re  C.  H.  Preston,  5  B.  R.  293.) 

The  State  court  can  not  direct  any  of  the  fund  to  be  paid  to  the  attaching 
creditor,  but  the  whole  must  be  paid  over  to  the  assignee.  {Harmon  v.  James- 
son,  1  Oranch  C.  C.  283.) 

When  the  attachment  is  dissolved,  the  State  court  may  adjust  the  lien  for 
costs  before  turning  the  money  over  to  the  assignee.  {Loudon  v.  King,  50  Geo. 
302.) 

The  bankrupt  court  may,  in  the  exercise  of  its  equitable  jurisdiction,  re- 
quire the  assignee  to  pay  such  charges  as  appear  to  have  benefited  the  estate  in 
his  hands,  though  incurred  before  the  petition  was  filed,  and  not  protected  by  an 
absolute  lien.  When  the  assignee  receives  the  benefit  of  the  costs  of  an  attach- 
ment, he  should  sustain  the  burden.  {In  re  Fortune,  2  B.  R.  662 ;  s.  c.  Lowell, 
306;  Gardner  .v.  Oool,  7  B.  R.  346;  Zeiher  v.  Hill,  8  B.  R.  239;  s.  c.  \  Saw. 
268;  in  re  Geo.  S.  Ward,  9  B.  R.  349 ;  in  re  Holmes  et  al.  14  B.  R.  493 ;  in  re 
H.  E.  P.  Jenks,  15  B.  R.  301.) 

If  the  attaching  creditor  is  not  the  petitioning  creditor  for  the  adjudication  of 
bankruptcy,  this  fact  raises  a  presumption  against  the  allowance  of  the  claim  for 
expenses.     {In  re  Geo.  S.  Ward,  9  B.  R.  349.) 

Where  the  interval  between  the  levying  of  the  attachment  and  the  filing  of 
the  petition  in  bankruptcy  by  another  creditor  is  briel^  the  omission  to  file  such 
petition  is  not  unreasonable.    {In  re  Geo.  S.  Ward,  9  B.  R.  349.) 

Where  the  costs  are  incurred  solely  for  the  benefit  of  the  attaching  creditor, 
they  can  not  be  allowed.      In  re  Archenbrown,  8  B.  R.  429.) 

The  attachment  can  not  be  sustained  as  against  property  which  will  be  set 
apart  to  the  bankrupt  as  exempt.  {In  re  C.  H.  Preston,  5  B.  R.  293 ;  in  re 
Ellis,  1  B.  R.  551;  contra,  Robinson  v.    Wilson,  14  B.  R.  565;  s.  c.  15  Kans. 

593.) 

If  the  assignee  files  a  petition  to  set  aside  a  sale  of  exempted  property  made 
under  an  attachment,  the  petition  will  be  dismissed  with  costs  to  the  assignee 
personally.     {In  re  0.  H.  Preston,  6  B.  R.  545.) 

If  an  attachment  for  a  firm  debt  is  laid  upon  the  property  of  a  firm  com- 
posed of  three  members,  of  whom  one  only  is  bankrupt,  it  may  be  dissolved  as 
to  the  interest  of  the  latter,  and  bind  the  interests  of  other  members  {Harrison 
v.  Sterry,  5  Oranch,  289 ;  s.  c.  Bee,  244.) 

If  the  bankrupt  is  not  a  debtor  to  the  firm,  his  interest  may  be  considered 
to  be  his  proportionate  share  of  the  property.  {Harrison  v  Sterry  5  Cranch 
289;  s.  c.  Bee,  244.)  "' 

While  the  lien  created  by  an  attachment  continues,  the  sheriff  may  at  any 
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time  demand  a  return  of  the  property  from  a  receiptor,  and  if  it  is  refused,  Vie 
has  an  immediate  right  of  action,  irrespective  of  the  question  whether  it  will  or 
will  not  be  needed  for  the  payment  of  the  debt  on  which  it  was  attached.  Such 
a  liability  will  not  be  discharged  or  in  any  manner  affected  by  the  bankrupted 
of  the  debtor.  If  the  receiptor  refuses  to  deliver  the  property  to  the  sheriff, 
after  an  execution  has  been  issued  upon  a  judgment  rendered  in  the  attachment 
proceedings,  he  can  not  talje  advantage  of  his  own  fault  and  claim  that  the 
attachment  has  been  dissolved.     {Pan-hs  v.  SJieldon,  36  Conn.  466.) 

If  an  insolvent  debtor  in  an  attachment  suit  gives  a  bill  of  sale  of  the  at- 
tached goods  to  a  receiptor,  with  an  understanding  that  the  property  shall  be 
sold  and  the  proceeds  applied  toward  the  payment  of  the  debt  of  the  attaching 
creditor,  without  regard  to  the  attachment  and  without  a  demand  perfected  in 
an  execution,  that  is  a  preference,  but  if  the  understanding  is  that  the  proceeds 
shall  be  held  by  the  receiptor  as  security  against  his  liability  on  his  receipt,  and 
applied  to  the  debts  only  upon  demand  duly  made  on  execution,  the  bill  of 
sale  is  valid.     {Parsons  v.  TopUf,  14  B.  E.  547;  s.  c.  119  Mass.  245.) 

Where  the  attachment  was  against  an  individual  partner,  a  receiptor  may 
show  that  the  firm  at  the  time  of  the  attachment  was  insolvent,  and  subse- 
quently became  bankrupt,  and  that  the  property  was  firm  property,  and  was 
delivered  to  the  assignee.     (Lewis  v.  Weiter,  116  Mass.  450.'^ 

If  a  judgment  is  entered  in  the  attachment  suit,  even  after  the  commence- 
ment of  the  proceedings  in  bankruptcy,  the  subsequent  discharge  of  the  defend* 
ant  will  not  relieve  the  receiptor  from  liability.  {Smith  v.  Brown,  14  N.  H. 
67.) 

If  the  defendant  fails  to  apply  for  a  stay  of  the  proceedings,  and  judgment 
is  rendered  against  him,  it  is  conclusive-against  his  surety  on  the  bond  to  dis- 
solve the  attachment,  although  the  plaintiff  proved  his  debt.  {Gutter  v.  Beans, 
11  B.  R.  448;  s.  0.  115  Mass.  27;  Eaber  v.  EUuberg,  15  B.  R.  347;  s.  c.  4 
Cent.  L.  J.  342.) 

The  provisions  of  this  clause  do  not  apply  to  the  collateral  liability  of 
sureties  upon  a  bond  given  to  dissolve  the  attachment,  and  by  which  the  lien 
is  discharged.  The  bond  is  not  a  mere  substitute  for  the  attachment.  It  does 
not  merely  restore  the  possession  of  the  property  to  the  debtor,  subject  to  the 
attachment :  it  dissolves  the  attachment  utterly.  It  is  not  given  for  the  prop- 
erty itself,  nor  as  security  for  its  value;  but  for  the  payment  absolutely  of  the 
judgment  when  recovered  in  suit,  whatever  may  be  its  amount.  It  is  not  the 
equivalent  of  the  attachment,  and  has  not  its  incidents.  The  discharge,  when 
obtained,  may  be  pleaded  in  bar  to  the  action,  and  the  sureties  on  the  bond 
may  thus  be  released,  even  though  the  attachment  was  issued  more  thaji  four 
months  prior  to  the  commencement  of  proceedings  in  bankruptcy.  {Carpenter 
V.  Turrell,  100  Mass.  450;  Williams  v.  AtHnson,  36  Tex.  16;  vide  Zollar  v. 
Janvrin,  49  N.  H.  114;  EohjoTce  v.  Adams,  10  B.  R.  270 ;  s.  c.  2  N.  Y.  Supr.  1 ; 
s.  c.  8  N.  Y.  Supr.  [Hun],  223.) 

Where  an  attachment  issued  more  than  four  months  before  the  commence- 
ment of  the  proceedings  in  bankruptcy,  was  dissolved  by  filing  a  bond,  the  bank- 
rupt will  not  be  allowed  to  file  a  supplemental  answer  setting  up  his  discharge. 
{Holyohe  v.  Adams,  13  B.  R.  413;  s.  c.  59  N.  Y.  233  ) 

The  bankrupt  may  give  a  bond  to  dissolve  the  attachment,  although  it  was 
issued  more  than  four  months  prior  ta  his  bankruptcy.  {Braley  v.  Boomer,  12 
B.  R.  303;  s.  c.  116  Mass.  527.) 

No  matter  or  thing  which  has  arisen  since  the  judgment  in  the  original  writ 
can,  upon  review,  be  pleaded  in  bar  of  the  original  action.  A  plea  of  a  subse- 
quent discharge  in  bankruptcy  is  irregular,  and  can  not  defeat  the  attachment. 
{Zollar  V.  Janvrin,  49  N.  H.  114.) 

An  action  of  review  is  merely  a  chose  in  action,  which,  in  virtue  of  the  ad- 
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judication  of  bankruptcy,  became  vested  in  the  assignee.  "Whatever  may  be  re- 
covered upon  the  review,  in  the  way  of  damages  or  costs,  or  in  reduction  of 
either,  must  be  recovered  by  the  assignee  for  the  benefit  of  the  creditors,  whose 
rights,  as  well  as  those  of  the  bankrupt,  the  assignee  represents.  If  the  action 
is  prosecuted  in  the  name  of  the  debtor,  instead  of  the  assignee's,  the  judgment 
must  be  for  the  adverse  party.     {Zolla/r  v.  Jancrin,  49  N.  H.  114.) 

Every  State  court  owes  obedience  to  an  act  of  Oonjrress,  concerning  a  matter 
within  the  power  of  Congress,  as  fully  as  a  court  of  the  United  States.  An_ ad- 
judication of  the  district  court  of  another  State  is  equal  in  all  respects  to  a  simi- 
lar adjudication  by  the  district  court  of  the  State  in  which  the  attachment  is 
pending.     {Mixer  v.  Excelsior  Co.  65  N.  0.  552.) 

A  proceeding  by  way  of  distress  for  rent,  under  the  statutes  of  the  State  of 
Illinois,  is  in  the  nature  of  an  attachment,  and  the  property  is  attached  upon 
»««sre«  process ;  but  the  certificate  given  by  the  court,  setting  forth  the,  amount 
found  to  be  due  to  the  landlord,  together  with  the  costs  of  court,  is  in  the  nature 
affinal  process.     {In  re  Joslyn  et  al.  3  B.  B.  473;  s.  c.  2  Biss.  235.) 

In  Connecticut,  the  first  attaching  creditor  has  sixty  days  in  case  of  personal 
property,  and  four  months  in  case  of  real  estate,  after  final  judgment,  within 
which  to  levy  his  execution,  and  thus  enforce  his  attachment  lien.  After  he  has 
done  so,  or  if  his  time  has  expired,  then  the  second  attaching  creditor  has  the 
same  length  of  time  within  which  to  levy  his  execution.  The  third  attaching 
creditor  has  the  same  time  after  the  second  that  the  second  does  after  the  flr.st; 
and  so  on  till  the  property  is  exhaused  or  the  attachments  are  all  satisfied.  The 
Ifevy  of  an  execution,  while  there  is  a  subsisting  prior  encumbrance  by  attach- 
ment on  the  .same  property,  is  void.  The  assignee  represents  the  creditors  of 
the  bankrupt,  as  well  as  the  bankrupt  himself,  and  can  take  advantage  of  any 
jvmedy  which. would  be  open  to  a  Subsequent  attaching  creditor.  {Beers Y. 
Places  Go.  5  B.  B.  459;  s.  c.  36  Conn.  579;  s.  c.  1  L.  T.  B.  262.) 

No  attachment  made  prior  to  the  period  of  four  months  next  preceding  the 
ooinmencement  of  proceedings  in  bankruptcy  is  dissolved.  Not  being  dissolved, 
it  remains  in  full  force.  When  the  attachment  is  so  made  prior  to  that  time,  the 
debtor's  title  to  the  property  attached  passes  to  the  assignee,  subject  to  the 
creditor's  lien  acquired  by  virtue  of  such  attachment.  The  lien  may  be  enforced 
by  any  requisite  proceedings  therefor  which  do  not  involve  a  judgment  in  per- 
sonam. A  judgment  only  to  be  enforced  again.st  the  property  attached,  but  not 
to  be  enforced  against  the  person  of  the  defendant,  or  any  other  property,  may 
be  entered,  even  though  a  discharge  has  been  granted,  and  is  pleaded  in  bar  of 
the  action.  {Bates  v.  Tappan,  3  B.  R.  647;  s.  c.  99  Mass.  376;  Bowman  v. 
Harding,  4  B.  B.  20 ;  s.  c.  56  Me.  559 ;  Sainson  v.  Burton,  4  B.  R.  1 ;  s.  c.  5 
Ben.  325 ;  Leighton  v.  Kelsey,  4  B.  R.  471 ;  s.  c.  57  Me.  85 ;  Perry  v.  Somerly, 
57  Me.  552;  Stoddard  v.  Loche,  9  B.  R.  71;  s.  c.  40  Vt.  574;  Daggett  v.  Cook, 
37  Conn.  341;  May  v.  Courtney,  47  Ala.  185;  Peeh  v.  Jenness,  7  How.  612; 
Ingraham  v.  Philips,  1  Day,  117;  Kittredgev.  Emerson,  15  N.  H.  227;  Kittredge 
V.  Warren,  14  N.  H.  509  ;  Davenport  v.  filton,  51  Mass.  320 ;  Johnson  v.  Collins, 
116  Mass.  392;  Munson  v.  B.  H.  &  E.  R.  B.  Co.  U  B.  R.  173;  s  c.  120  Mass. 
81 ;  Stoclmll  v.  Billoway,  113  Mass.  3B2;  vide  in  re  Bellows  &  Peck,  8  Story, 
428.) 

An  attachment  by  garnishment  gives  a  valid  lien  if  made  more  than  four 
months  before  the  commencement  of  the  proceedings  in  bankruptcy,  although 
no  notice  was  given  to  or  process  served  on  the  bankrupt.  {In  re  J.L.  A.  Peck, 
16  B.  E.  43.) 

The  rules  of  law  by  which  the  amount  for  which  the  plaintiff  is  entitled  to 
jttdgment  is  determined,  are  not  affected  by  the  bankruptcy  of  the  defendant. 
{Johnson  v.  Collins,  116  Mass.  3'.)2.) 

No  specialjudgment  can  be  entered  to  be  enforced  against  the  bond,  if  the 
defendant  pleads  his  discharge,  where  the  attachment  was  issued  more  than  four 
BQOnths  before  the  commencement  of  the  proceedings  in  bankruptcy,  although 
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-the  bond  was  fllod  after  the  adjudication  of  bankruptcy.     {Hamilton  v.  Bryant, 
li  B.  R.  479;  s.  c.  114  Mass.  543;  Fiehett  v.  Durham,  119  Mass.  159.) 

Where  the  attachment  was  laid  more  than  four  months  prior  to  the  com- 
mencement of  proceedings  in  bankruptcy,  no  personal  judgment  should  be 
■rendered  against  the  debtor  if  he  pleads  a  discharge.  (Shearon  v,  Eenderson, 
■38  Tex.  245 ) 

If  the  State  law  allows  a  bond  to  dissolve  an  attachment  to  be  filed  at  any 
time  before  judgment,  it  can  not  be  filed  after  a  trial,  but  before  the  entry  of  a 
special  judgment  to  bind  the  property.  {Johnsoh  v.  Collins,  12  B.  R.  70;  s.  c. 
117  Mass.  343.) 

A  demurrer  to  a  plea  of  discharge  in  bankruptcy  is  erroneous  in  am  attach- 
ment suit.  The  proper  praciice  is  to  tile  a  replication  stating  the  time  of  suing 
■out  the  attachment,  and  the  date  of  the  proceedings  in  bankruptcy.  (Gibson  v. 
Green,  45  Miss.  209.) 

The  assignee  should  be  made  a  party  to  the  attachment  suit,  or  at  least  be 
afforded  the  opportunity  by  citation  to  come  in,  if  he  will.  He  represents 
the  creditors  of  the  bankrupt,  whose  interests  are  entitled  to  protection.  He 
takes  the  property  attached,  subject  to  all  legal  liens  upon  it,  and  in  his  hands 
he  can  interpose  every  defense  open  to  the  bankrupt,  whether  to  the  demand  it- 
self or  to  the  attachment,  interposing  a  defen.se,  in  his  discretion,  in  the  best  in- 
terests of  the  estate.     {Gibson  v.  Green,  45  Miss.  209.) 

A  creditor,  having  a  valid  attachment,  can  at  any  time  be  prohibited  from 
selling  the  property  attached.  The  assignee  has  a  right  to  free  the  estate  from 
the  attachment  lien,  if  that  course  becomes  advisable,  and  the  district  court  can 
protect  him  in  the  exercise  of  that  right,  and  interpose  its  authority  at  sucti  time 
as  may  be  most  expedient  or  proper.  (Samson  v.  Burton,  4  B.  R.  1 ;  s.  c.  5 
Ben.  325 ;  Samson  v.  Clarke,  6  B.  R.  403 ;  s.  c.  9  Blatch.  372.)  * 

The  lien  of  an  attachment  is  incident  to  the  process.  It  can  not  exist  with- 
out it.  When  the  process  dies,  the  lien- must  necessarily  die  with  it.  How  then 
can  alien  of  attachment  on  procp.ss  issued  by  a  State  court  be  preserved  and  en- 
forced in  the  Federal  courts?     (Daggett  v.  OooJc,  37  Conn.  341.) 

The  return  of  the  sheriff,  showing  a  valid  attachment,  is  conclusive,  and  can 
not  be  impeached  by  proofs  ab  extra.  (Bowman  v.  Harding,  4  B.  R.  20 ;  s.  c. 
■56  Me.  559.) 

Where  by  law  the  plaintiff  having  ajudgment  mayjssue  an  attachment  there- 
on, instead  of  any  other  execution,  such  an  attachment  is  final  and  not  mesne 
■process.  It  is  true  it  originates  a  new  suit  between  the  plaintiff  and  the  gar- 
nishee, which  may  result  in  a  judgment  and  execution  against  the  latter,  but 
this  makes  it  none  the  less  final  process  as  against  the  defendant  in  the  original 
judgment,  and  such  process  does  not  fall  witKin  the  operation  of  this  clau.se  of 
the  bankrupt  act.  (The  First  National  Banh  of  Baltimore  v.  Jqggers,  31  Md. 
38;  Wilburs.  Wilson,  2  W.  N.  496;  Stewart  v.  Warden,  1  W.  N.  3.) 

The  title  to  the  property  attached  vests  in  the  assignee  as  soon  as  the  assign- 
ment to  him  is  executed,  and  with  ttiis  title  he  acquires  the  right  to  immediate 
possession.  .  He  can  not  sue  the  sheriff  by  an  action  at  law  in  the  district  court. 
Whether  the  attachment  has  ceased  to  have  any  binding  force  depends  not  only 
upon  a  proposition  of  law,  but  also  upon  two  questions  of  fact — that  is,  whether 
the  debtor  has  been  adjudicated  bankrupt,  and  whether  he  is  entitled  to  the 
property.  Of  the  principle  of  law,  that  bankruptcy  operates  to  dissolve  the  at- 
tachment, the  State  court  U  bound  to  take  judicial  notice;  but  of  the  two  facts 
stated  it  is  not  bound  to  take  such  notice.  No  court  is  bound  to  take  judicial 
notice  of  the  proceedings  of  another  court.  Il  material  to  a  controversy  before 
it,  it  must  be  informed  there  f  by  the  pleadings;  and  if  the  allegations  are  denied, 
they  must  be  proved  by  the  record.  The  State  court  should  be  informed  in  a 
proper  way  of  the  proceedings  m  bankruptcy  before  its  possession  of  property 
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held  under  an  attachment  is  interfered  with  or  assailed.  It  would  he  a  violation 
of  judicial  comity,  and  provoke  unseemly  conflicts,  to  seize  the  property  out  of 
the  hands  of  its  officer.  If  the  assignee  desires  possession  of  the  property,  and 
it  is  withheld,  he  must  seek  relief  in  the  State  courts.  (Johnson  v.  Bishop,  8  B. 
R.  533;  s.  c.  1  Wool.  324;  Doe  v.  Childress,  11  B.  R.  317;  s.  c.  21  Wall.  643.) 

The  assignee  can  not  treat  the  judgment  in  the  attachment  suit  as  a  nullity,  for 
he  claims  under  the  defendant  by  a  transfer  subsequent  to  the  attachment.  He 
may  come  in  as  a  party,  and  can  not,  therefore,  be  regarded  as  a  stranger  to  the 
judgment  which  may  be  rendered.     {Kittredge  v.  Emerson,  15  N.  H.  227.) 

Where  the  attachment  was  issued  more  than  four  months  prior  to  the  com- 
mencement of  the  proceedmgs  in  bankruptcy,  a  purchaser  at  a  sale  under  a 
decree  made  after  that  time  acquires  a  title  which  can  not  be  attacked  collater- 
ally by  the  assignee,  although  the  assignee  was  not  made  a  party  to  the  suit. 
{Doe  V.  Childress,  11  B.  R.  317;  s.  d.  !Jl  Wall.  643.) 

The  sheriff  is  not  liable  to  the  assignee  for  the  value  of  property  sold  under  a 
fieri  facias  issued  upon  a  judgment  entered  in  an  attachment  suit  after  the  com- 
mencement of  the  proceedings  in  bankruptcy,  although  the  attachment  was  issued 
within  four  months  before  that  time.  {Bradley  v.  Frost,  3  Dillon,  457;  contra,. 
Miller  V.  O'Brien,  9  B.  B.  26;  s.  c.  9  Blatch.  270.) 

If  the  plaintiff  in  an  attachment  suit,  issued  within  four  months  before  the 
commencement  of  the  proceedings  in  bankruptcy,  obtains  a  judgment  and  issues 
an  execution  after  that  time,  under  which  the  attached  property  is  sold,  he  is 
liable  to  the  assignee  for  the  value.     {Bracken  v.  Johnson,  15  B.  B.  106;  s.  c.  8 

A.  L.  T.  [N.  S.]  637;  s.  c.  4  Cent.  L.  J.  9.) 

If  judgment  is  entered  and  the  property  sold  after  the  commencement«of  the 
proce^ings  in  bankruptcy,  the  assignee  may  recover  the  proceeds  from  the 
attaching  creditor.     {Bradley  v.  M-ost,  3  Dillon,  457.) 

If  real  estate  is  subject  to  an  attachment  that  is  valid  as  against  the  assignee, 
the  taxes  thereon  should  be  paid  out  of  the  fund  realized  therefrom  if  they  were 
allowed  and  deducted  from  the  valuation  at  the  time  of  the  levy.  {Foster  v.  Inglee^ 
13  B.  B.  239.) 

If  an  attaching  creditor  pays  off  a  prior  incumbrance  under  the  provisions  of 
a  State  law,  which  gives  him  a  right  to  be  repaid  from  the  proceeds  of  the  prop- 
erty, he  will,  upon  the  dissolution  of  the  attachment,  be  entitled  to  repayment 
from  the  proceeds  received  therefrom  by  the  assignee.    (  Whithed  v.  Pillsbury,  13 

B.  R.  241.) 

An  attachment  issued  by  a  State  court  against  a  corporation  more  than  four 
months  before  the  commencement  of  the  proceedings  in  bankruptcy,  will  not  be 
dismissed  for  want  of  jurisdiction.  {Manson  v.  B.  H.  &  E.  B.  R.  Co.  14  B.  R.  173 ;. 
s.  c.  120  Mass.  81.) 

After  a  qualified  judgment  has  been  entered,  the  sheriff  may  maintain  an 
action  against  the  receiptor  upon  his  receipt.  {Lamprey  v.  Leavitt,  20  N.  H. 
544.) 

The  lien  of  an  attachment  upon  property  delivered  to  a  receiptor  follows  the 
property  into  the  hands  of  the  debtor's  assignee.  {Rowe  v.  Page,  13  B.  R.  366 ; 
s.c.  54  N.  H.  190.) 

If  property  taken  under  an  attachment  issued  more  than  four  months  before 
the  commencement  of  the  proceedings  in  bankruptcy  is  delivered  to  a  receiptor,, 
the  plaintiff  is  entitled  to  take  a  judgment  in  rem  and  levy  an  execution  upon  the 
money  which  may  be  collected  from  the  receiptor.  {Batchelder  v.  Putnam,  13  B. 
R.  404;  s.  C.54N.  H.  84.) 

If  an  attachment  is  laid  in  the  hands  of  a  garnishee  prior  to  the  period  of  four 
morfths  next  preceding  the  commencement  of  the  proceedings  in  bankruptcy,  it 
is  not  dissolved.     {Hatch  v.  Seely,  13  B.  R.  380,;  s.  c.  37  Iowa,'493.) 
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.If  the  defendant  is  adjudged  bankrupt  after  the  issue  and  levy  of  an 
attachment  to  perfect  a  mechanic's  lien,  an  order  of  notice  may  lie  issued 
against  the  assignee  to  appear  at  the  next  term  and  show  cause  why  j  udgment 

.should  not  be  rendered  against  the  property  attached  for  the  lien,  and  if  ho 
neglects  to  appear  the  plaintiff  may  then  proceed  with  his  case  and  take  a 

Judgment  in  rem  against  the  property.     (Marston  v.  Stic/cney,  65  N.  H.  383.) 

Where  the  attachment  is  on  both  real  and  personal  property,  evidence  that 
the  attachment  has  by  agreement  been  dissolved  as  to  the  personal  property  is 
incompetent,  for  it  remains  an  existing  iien  on  the  real  estate.  A  qualilied  judg- 
ment does  not  determine  the  right  to  levy  on  the  personal  property,  but  that 
•question  can  be  raised  when  the  levy  is  made.  {Bosworth  v.  Pomeroy,  112  Mass. 
293.) 

The  commencement  6f  proceedings  in  bankruptcy  within  four  months  after 
the  issuing  of  an  attachment  renders  it  illegal  for  a  receiptor  who  merely  under- 
took to  produce  the  property  to  satisfy  any  execution  that  might  be  issued  on 
any  judgment  rendered  therein  to  perform'  his  contract,  and  releases  him  ,from 
the  same.     {Kaiser  v.  Richardson,  14  B.  R.  391 ;  s.  o.  5  Daly,  301.) 

The  only  right  which  a  judgment  creditor  has  under  a  levy  made  subsequent 
to  an  attachment,  is  an  interest  in  the  property  subject  to  the  attachment. 
When  the  attachment  is  dissolved,  his  right  remains  the  same,  and  the  assignee 
takes  the  interest  covered  by  the  attachment.  The  provisions  of  the  act  pre- 
serving existing  securities  do  not  indicate  any  intfention  to  improve  the  condition 
of  any  creditor,  or  create  new  rights.  (In  re  Julius  Klancke,  4  B.  E.  648;  s. 
c.  4  Ben.  326;  in  re  H.  Badenheim  &  Co.  15  B.  R.  370.) 

The  nature  or  comparative  efficiency  of  the  means  provided  by  the  statute 
to  secure  the  property  for  the  benefit  of  all  the  bankrupt's  creditors  does  not 
affect  the  operation  of  the  adjudication  of  bankruptcy  to  bring  all  his  assets  at 
once  into  the  cu.stody  of  the  law,  and  prevent  their  subsequent  attachment  by 
one  creditor  for  his  own  benefit.  A  sheriff  who  makes  an  attachment,  pending 
the  proceedings  in  bankruptcy,  can  not  dispute  the  title  of  a  party  who  claims 
the  property  by  a  transfer  from  the  debtor,  on  the  ground  that  such  transfer  is 
fraudulent.     {Williams  v.  Merritt,  4  B.  R.  706;  s.  c.  103  Mass.  184.) 

The  sheriff,  in  an  action  against  him  for  neglecting  to  execute  an  attachment, 
can  not  excuse  the  non-performance  of  his  duty  by  averring  that  its  discharge 
might  not  have  availed  the  plaintiff  to  satisfy  his  debt,  because  the  bankrupt 
law  might  have  intervened  and  taken  the  property,  when  attached,  from  the 
custody  of  the  State  law.  The  plaintiff  had  the  right  to  have  the  command  of 
his  process  obeyed,  and  the  attachment  made  by  the  sheriff,  whether  it  availed 
him  or  not.     {Carlisle  v.  8oule,  44  Vt.  265.) 

Sko.  5045. — There  shall  be  excepted  from  the  operation  of  the 
conveyance  the  necessary  household  and  kitchen  furniture,  and 
such  other  articles  and  necessaries  of  the  bankrupt  as  the  assignee 
shall  designate  and  set  apart,  having  reference  in  the  amount  to 
the  family,  condition,  and  circumstances  of  the  bankrupt,  but  al- 
together not  to  exceed  in  value,  in  any  case,  the  sum  of  five  hun- 
dred dollars  ;  also  the  wearing  apparel  of  the  bankrupt,  and  that 
of  his  wife  and  children,  and  the  uniform,  arms  and  equipments 
of  any  person  who  is  or  has  been  a  soldier  in  the  militia,  or  in  the 
service  of  the  United  States  ;  and  such  other  property  as  now  is, 
or  hereafter  shall  be,  exempted  from  attachment,  or  seizure,  or 
levy  on  execution  by  the  laws  of  the  United  States,  and  such 
other  property  not  included  in  the  foregoing  exceptions  as  is  ex- 
empted from  levy  and  sale  upon  execution  or  other  process  or 
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order  of  any  court  by  the  laws  of  the  State  in  which  the  bank- 
rupt has  his  domicile  at  the  time  of  the  commencement  of  the 
proceedings  in  bankruptcy,  to  an  amount  allowed  by  the  constitu- 
tion and  laws  of  each  State,  as  existing  in  the  year  eighteen  hun- 
dred and  seventy-one ;  and  such  exemptions  shall  be  valid  against 
debts  contracted  before  the  adoption  and  passage  of  such  State 
constitution  and  laws,  as  well  as  those  contracted  after  the  same, 
and  against  liens  by  judgment  or  decree  of  any  State  court,  any 
decision  of  any  such  court  rendered  since  the  adoption  and  pas- 
sage of  such  constitution  and  laws  to  the  contrary  notwithstanding. 
These  exceptions  shall  operate  as  a  limitation  upon  the  convey- 
ance of  the  property  of  the  bankrupt  to  his  assignee  ;  and  in  no 
case  shall  the  property  hereby  .excepted  pass  to  the  assignee,  or 
the  title  of  the  bankrupt  thereto  be  impaired  or  affected  by 
any  of  the  provisions  of  this  Title ;  and  the  determination  of 
the  assignee  in  the  matter  shall,  on  exception  taken,  be  subject 
to  the  final  decision  of  the  said  court. 

Statutes  Revised— March  2,  1867,  §  U,  14  Stat.  622;  June  8,  1873,  ch.  330,. 
17  Slat.  334;  March  3,  1873,  ch.  235,  17  Stat.  577.  Prior  Statutes— April  4, 
1800,  ch.  19,  §§  18,  34,  35,  53,  2  Stat.  26,  30,  81,  34;  Aug.  19,  1841,  ch.  9,  §  3, 
5  Stat  442. 

What  Property  May  toe  Exempted. 

Exempted  property  does  not  pass  to  the  assignee.  It  is  excepted,  by  this 
section  and  Form  No.  18,  from  the  operation  of  the  assignment.  {In  re  Lam- 
bert, 2  B.  R.  426;  Six  v.  Capitol  Banh,  2  Dillon,  367.) 

The  bankrupt  act  secures  to  the  bankrupt  certain  parts  of  his  estate  which 
are  set  off  to  him  free  from  the  claims  of  creditors.  Of  these  he,  in  fact,  becomes 
the  purchaser,  the  consideration  for  the  purchase  being  the  surrender  of  all  his 
estate,  and  the  sanction  for  his  title  being  in  the  supreme  law  of  the  land.  The 
lien  of  a  creditor  upon  property  so  set  apart  can  not,  therefore,  be  enforced,  (/n- 
re  Hambright,  2  B.  R.  498;  s.  c.  2  L.  T.  B.  61;  s.  c.  1  C.  L.  N.  201.) 

A  bankrupt  who  has  received  his  discharge  has  no  standing  in  court  to  ask 
for  an  exemption  not  existing  at  the  time  of  his  discharge.  {la  re  Kean  et  al. 
8  B.  R.  367.) 

The  assignee  is  not  entitled  to  any  of  the  e.vempted  property,  and  it  is  no 
concern  of  hia  who  may  have  the  right  to  it.  Upon  the  death  of  the  bankrupt 
the  title  to  such  property  vests  in  his  executor  or  administrator.  {In  re  Hester 
5  B.  R.  285) 

When  the  partnership  assets  are  not  exempted  from  execution  by  the  State 
Jaws,  the  bankrupt  is  not  entitled  to  any  portion  of  them.  All  the  provisions  of 
the  exemption  clause,  except  the  last,  relate  only  to  the  separate  property  of  the 
bankrupt.     {In  re  Hafer,  1  B.  R.  457;  Anon.  1  B.  R.  quarto,  187.) 

_  Where  property  that  would  bo  exempted  under  the  bankrupt  act  has  been 
seized  and  sold  under  an  attachment  on  mesne  process,  which  is  subsequently 
dissolved  by  the  commencement  of  proceedings  in  bankruptcy,  the  bankrupt  is 
entitled  to  the  fund,  and  he  need  not  wait  to  ascertain  if  the  assignee  will  be  abl.e 
to  collect  enough  from  the  assets  assigned  to  pay  the  expenses  of  the  proceedings. 
The  expenses  are  to  be  paid  from  the  assets  of  the  bankrupt  when  collected 
but  not  from  property  which  is  exempt  from  the  assignment.     The  same  prop- 
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erty  which  is  exempted  upon  a  petition  filed  by  the  debtor  is  also  exempted 
where  the  proceedings  are  commenced  by  creditors.     {In,  re  Ellis,  1  B.  R.  551.) 

The  exemption  may  be  allowed,  although  the  property  has  within  four 
months  prior  to  the  petition  been  attached  on  mesne  process.  {In  re  Vf.  S.  Ste- 
vens, 5  B.  E.  2'J8;  s.  c.  2  Biss.  373.) 

A  sale  after  the  filing  of  the  petition  in  bankruptcy,  of  property  exempt  both 
by  the  bankrupt  act  and  the  State  law,  under  a  levy  made  prior  to  the  com- 
mencement of  proceedings  in  bankruptcy,  will  be  set  aside.  {In  re  J.  H.  GriflBn, 
2B.  R.  254;  s.  c.  2  L.  T.  B.  23.) 

A  bankrupt  is  entitled  to  an  exemption  of  his  household  furniture  and  other 
necessary  articles,  although  they  were  taken  under  an  execution  prior  to  the 
commencement  of  the  proceedings  in  bankruptcy.  {In  re  Nicholas  Martin,  13 
B.  R.  397;  in  re  John  Owens,  12  B.  R.  518;   s.  c.  6  Biss.  432.) 

If  the  bankrupt,  after  filing  his  petition  in  bankruptcy,  takes  the  benefit  tft 
the  Stale  insolvent  law,  he  must  file  an  account  of  his  property,  for  the  exempt 
property  does  not  pass  to  the  assignee,  nor  is  the  title  of  the  bankrupt  thereto 
impaired  or  affected.     {Bullymore  v.  Cooper,  2  Lans.  71 ;   s.  c.  46  N.  Y.  236-D 

The  estate  of  the  bankrupt  may  be  all  personal  property,  and  every  article 
maybe  subject  to  a  lien  to  secure  a  debt  owing  to  some  one  or  another  creditor. 
By  the  optration  of  the  bankrupt  law,  no  such  lien,  except  at  the  option  of  its 
holder,  would  be  extinguished.  Every  such  hen  would  constitute  for  the  per- 
son holding  it  a  special  property  in  the  thing  covered  by  the  lien,  and  might  be 
the  most  valuable  part  of  his  estate,  and  for  the  law  to  divest  it  might  be  to 
make  one  bankrupt  in  the  endeavor  to  relieve  another.  {In  re  0.  H.  Preston,  6 
B.  R.  545.) 

Property  can  not  be  exempted  to  the  prejudice  of  a  creditor  who  holds  a 
valid  vendor's  lien  thereon.  The  lien  must  prevail;  Congress  did  not  intend 
that  the  bankrupt  act  should  override  cases  of  that  nature.  {In  re  Perdue,  2 
B.  R.  183 ;  s.  c.  2  W.  J.  279 ;  in  re  Whitehead,  2  B.  R.  599 ;  in  re  Jas.  B.  Brown, 
3  B.  R.  2a0;  s.  c.  2  L.  T.  B.  122;  s.  c.  1  0.  L.  N.  409;  in  re  Hutto,  3  B.  R. 
787;  s.  0.  1  L.  T.  B.  226;  s.  c.  3  L.  T.  B.  197.) 

Where  the  property  claimed  to  be  exempted  is  subject  to  a  mortgage,  the 
assignee  will  discharge  his  whole  duty  if  he  designates  the  exempted  property, 
and  then  leaves  the  bankrupt  and  mortgagee  to  settle  their  respective  rights  by 
themselves.     {In  re  Lambert,  2  B.  R.  426.) 

A  mortgage,  though  fraudulent  and  void  as  against  creditors  is  good  as  be- 
tween the  parties.  A  decree  of  the  district  court,  declaring  a  mortgage  fraudu- 
lent as  against  creditors,  does  not  affect  its  validity  as  between  the  parties,  nor 
its  operation  upon  property  in  which  the  creditors  have  no  rights.  A  mortgagee 
who  has  done  nothing  by  proof  of  his  debt  or  otherwise  to  waive  his  mortgage, 
may  hold  the  exempted  property  as  security  for  his  debt,  and  this  right  can  not 
be  affected  by  the  bankrupt's  discharge.     {Tuesley  v.  Bobinson,  103  Mass.  558.) 

The  bankrupt  can  not  claim  any  exemption  in  .property  conveyed  by  him 
prior  to  the  commencement  of  proceedings  in  bankruptcy  in  fraud  of  his  cred- 
itors, and  afterward  recovered  to  the  estate.  The  sale  is  good  as  against  him, 
and  in  attempting  to  place  his  property  beyond  the  reach  of  his  creditors,  he 
placed  his  exemption  beyond  his  own  reach.  {In  re  Graham,  2  Biss.  449,; 
Keating  v.  Eee/er,  5  B.  R.  138;  s.  c.  1  L.  T.  B.  26«;  s.  c.  4  L.  T.  B.  162;  in 
re  Dillard,  9  B.  R.  8;  s.  c.  6  L.  T.  B.  490;  contra,  Bartholomew  v.  West,  8  B.  R. 
12;  s.  0.  2  Dillon,  290;  Oox  v.  Wilder,  5  B.  R.  443;  s.  c.  7  B.  R.  241 ;  s.  c.  2 
Dillon,  132;  s.  c.  5  L.  T.  B.  500;  Fenny  v.  Taylor,  10  B.  R.  200;  McFarland  v. 
Goodman,  11  B.  R.  134;  s.  c.  6  Biss.  Ill ;  s.  c.  13  A.  L.  Reg.  697.) 

If  a  transfer  of  exempted  property  is  surrendered  as  a  preference  by  the 
grantee,  the  debtor  may  claim  his  exemption.  {In  re  Detert,  11  B.  R,  2'J3 ;  s. 
c.  14  A.  L.  Reg.  166;  s.  c.  7  C.  L.  N.  ISO.) 
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If  the  assignee  proceeds  to  sell  exempted  property,  or  to  treat  it  as  assets, 
the  court,  on  the  application  of  the  bankrupt,  will  restrain  him.  The  district 
court  has  no  concern  with  the  property  exempt  under  a  State  law,  and  will  not 
enjoin  a  judgment  creditor  from  selling  it.  The  decision  of  the  rights  of  the 
parties  properly  belongs  to  the  tribunals  of  the  State  under  whose  laws  they  are 
claimed.  (In  re  0.  Hnnt,  5  B.  R.  493;  s.  c.  2  L.  T.  B.  197;  s.  c.  4  C.  L.  N.  5; 
s.  c.  2  Pac.  L.  R.  146;  in  re  Fetherston,  5  0.  L.  N.  193;  s.  c.  20  Pitts.  L.  J. 
77 ;  in  re  Jared  Everett,  9  B.  R.  90 ;  vide  in  re  W.  S.  Stevens,  5  B.  R.  298 ;  s. 
c.  2  Biss.  37a.) 

The  exemption  relates  back  to  the  filing  of  the  petition.  The  exempted 
property  in  contemplation  of  law  remains  the  property  of  the  bankrupt,  subject 
to  all  legal  incumbrances.  A  lien  on  articles  so  exempted,  can  not  be  enforced 
in  the  bankruptcy  court,  because  that  court  has  not  possession  of  the  articles 
the  lien  affects.  It  has  sent  them  beyond  or  rather  declined  to  receive  them 
within  its  jurisdiction,  and  would  need  to  obtain  jurisdiction,  setting  aside  the 
action  of  the  assignee,  before  it  could  enforce  the  lien.  Only  such  liens  as  are 
on  property  in  the  possession  of  the  court  will  be  enforced  by  it.  {In  re  0.  H. 
Preston,  6  B.  R.  545 ;  contra,  in  re  Wylie,  5  L.  T.  B.  330.) 

The  bankrupt  court  has  nojurisdiction  to  order  a  sale  of  the  exempted  prop- 
erty, although  some  of  the  creditors  hold  notes  waiving  the  benefit  of  the  ex- 
emption laws.  {In  re  Miles  Bass,  15  B.  R.  453;  s.  c.  9  C.  L.  N.  303;  s.  c.  13 
Pac.  L.  R.  190.) 

After  a  decree  has  been  entered  declaring  that  the  bankrupt  is  not  entitled 
to  a  homestead,  an  order  may  be  passed  requiring  him  to  vacate  the  premises, 
although  his  wife  lives  with  him.     {In  re  Boothroyd  &  Gibbs,  15  B.  R.  368.) 

If  a  person  takes  a  mortgage  after  the  entry  of  a  decree  declaring  that  the 
bankrupt  is  not  entitled  to  the  premises  as  a  homestead,  an  order  may  be 
entered  on  a  summary  petition  requiring  the  mortgagee  to  discharge  his  mort- 
gage.    {In  re  Boothroyd  &  Gibbs,  15  B.  R.  368  ) 

If  a  mortgagee  who  holds  a  mortgage  upon  land  claimed  as  a  homestead,  but 
worth  more  than  the  law  allows  to  he  exempt,  proves  his  claim  and  obtains  a 
a  sale  of  the  property,  the  purchaser  may  obtain  an  order  from  the  bankrupt 
court  upon  the  bankrupt  to  surrender  the  possession  thereof.  {In  re  Belts,  15 
B.  R.  536;  s.  c.4  Gent.  L.  J.  558;  s.  c.  13  Pac.  L.  R.  203.) 

If  a  judgment  creditor  did  not  prove  his  debt,  he  may  enforce  his  lien  against 
the  land  set  apart  as  a  homestead,  as  soon  as  the  bankrupt  abandons  it,  although 
he  obtained  a  discharge.     {Jackson  v.  Allen,  30  Ark.  110.) 

A  State  court  can  not  review  the  action  of  the  bankrupt  court  in  directing 
the  assignee  to  sell  exempted  property  to  satisfy  a  mortgage  existing  thereon. 
{Maxwell  v.  McCvne,  10  B.  R.  306;  s.  c.  37  Tex.  515.) 

If  a  creditor  has  a  mortgage  upon  the  bankrupt's  homestead,  he  may  be  re- 
quired to  exhaust  that  remedy  before  he  can  enforce  his  other  remedies  against 
the  bankrupt's  estate.  {In  re  Sauthoff  &  Olson,  14  B.  R.  364;  s.  c.  8  C.  L.  N. 
870 ;  s.  c.  3  Gent.  L.  J.  544-.) 

The  assignee  in  bankruptcy  is  not  a  judicial  officer.  His  act  in  designating 
end  setting  apart  exempt  property  is  not  a  judgment  in  rem  conclusive  against 
all  the  world.  His  act  of  setting  apart  property  to  the  bankrupt  under  the  ex- 
erflption  clause  of  the  bankrupt  act,  does  not  divest  the  valid  lien  of  a  judgment 
creditor,  nor  invalidate  the  title  of  a  purchaser  at  a  sheriff's  sale  under  execu- 
tion upon  that  judgment.  {Fehley  v.  Barr,  60  Penn.  196;  Bmh  v.  Lester,  15 
B.  R.  36;  s.  c.  55  Geo.  579.) 

The  allotment  of  property  by  the  assignee  as  exempt  does  not  impair  the 
lien  of  a  judgment.     {Haworih  ^'Travis,  13  B.  B.  145;  s.  c.  67  111.  301.) 

If  a  mortgagee  neither  appears  in  the  bankrupt  court  nor  is  brought  in  by 
adverse  proceedings,  he  may  foreclose  his  mortgage  in  a,  State  court  although 
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the  property  has  been  set  apart  to  the  bankrupt  as  exempt.  {Hatcher  v.  Jones, 
14  B.  R.  387;  s.  c.  53  Geo.  208;  Gumming  v.  Clegg,  14  B.  R.  49;  s.  c.  52  Geo. 
605.) 

The  assignee  should  first  ascertain  what  is  exempt  under  the  State  laws.  If 
the  bankrupt,  under  the  State  laws,  has  selected  his  furniture,  he  can  not  have 
any  other  allowance  in  lieu  thereof.  {In  re  Noakes,  1  B.  R.  592 ;  in  re  Ruth, 
1  B.  R.  154;  s.  c.  7  A.  L.  Reg.  157;  s.  c.  6  Phila.  438.) 

The  sheriiT  can  not  protect  himself  from  an  action  for  levying  upon  exempted 
property,  nor  mitigate  the  damages  by  showing  a  delivery  upon  demand  to  the 
assignee  even  under  protest.  The  assignee  has  no  right  of  his  own  motion,  and 
without  an  order  of  the  court,  to  take  exempted  property  which  has  been  levied 
upon  by  the  sheriff,  and  compel  the  bankrupt  to  abandon  his  remedy  against 
the  sheriff,  and  follow  the  assignee  into  the  district  court.  Nothing  which  trans- 
pires after  the  taking  of  the  property  and  the  refusal  to  deliver  it  when  demand- 
ed, can  defiat  the  action  or  mitigate  the  damages  below  the  value  of  the  proper- 
ty at  the  time  of  the  conversion  and  interest.     (  Wilkinson  v.  Wait,  44  Vt.  508.) 

Exemption  nnder  the  Bankrupt  Act. 

The  true  construction  of  this  clause  will  allow  the  bankrupt  the  following 
exemptions  without  qualifications,  viz.: 

1.  Necessary  household  and  kitchen  furniture  to  an  amount  not  exceeding 
$500. 

2.  Wearing  apparel  of  the  bankrupt,  his  wife,  and  children. 

3.  Uniform,  arms,  and  equipments,  if  the  bankrupt  has  been  or  is  in  the 
military  service  of  the  United  States. 

4.  Other  property  exempt  by  the  laws  of  the  United  States;  and 

5.  Property  exempt  by  State  laws  of  different  species  from  that  already 
specified. 

In  addition  to  the  foregoing,  it  is  the  duty  of  the  assignee,  in  the  exercise  of 
a  sound  legal  discretion,  taking  into  consideration  "  the  family,  condition,  and 
circumstances  of  the  bankrupt,"  to  set  apart  other  articles  and  necessaries,  hut 
so  that,  with  the  household  and  kitchen  furniture,  the  amount  shall  not  exceed 
the  sum  of  $500.  In  considering  the  family,  the  assignee  must  have  regard  to 
the  number  composing  it;  in  inquiring  after  the  condition,  he  must  ascertain 
the  social  status,  and  whether  ill  health  prevails  or  not;  and,  in  regard  to  the 
"  circumstances,"  he  must  inquire  how  the  bankrupt  is  employed,  what  is  his 
income,  and,  if  any,  how  many  of  the  family  earn  their  own  living,  and  whether 
ihey  contribute  to  the  support  of  others ;  and,  also,  how  much  and  what  proper- 
ty the  bankrupt  is  entitled  to  under  the  State  laws.  {In  re  Feely,  3  B.  R.  66  ; 
s.  c.  15  Pitts.  L.  J.  291;  in  re  Ziba  Williams,  5  Law  Rep.  155;  in  re  Edsvard 
H.  Ludlow,  1  N.  Y.  Leg.  Obs.  322.) 

The  words  import  a  limitation  upon  the  amount  to  be  allowed  to  the  bank- 
rupt. It  is  in  no  case  to  exceed  the  sum  of  $500;  but  it  may  be  below  that,  and 
vary  according  to  the  circumstances  of  particular  cases  from  a  very  small  allow- 
ance up  to  the  full  sum.     {In  re  Ziba  Williams,  5  Law  Rep.  155.) 

Every  bankrupt  is  entitled  to  have  his  necessary  household  and  kitchen  fur- 
niture exempted  from  the  operation  of  the  bankrupt  act,  to  any  amount  not  ex- 
ceeding $500.  The  furniture  so  exempted  must  be  necessary.  It  can  not  be 
necessary,  in  the  sense  of  the  law,  unless  the  bankrupt  is  a  householdej' — the 
head  of  a  family.  He  need  not  have  a  wife;  his  household  may  consist  of  serv- 
ants, or  any  person  residing  with  him  and  under  his  control.  In  exempting 
other  articles,  the  assignee  has  a  discretionary  power,  but  his  discretion  must,  be 
a  sound  legal  discretion.  The  furniture  and  the  other  exempted  articles  must 
not  exceed  $500.  {In  re  Cobb,  1  B.  R.  414;  s  c.  1  L.  T.  B.  59;  in  re  Noakes, 
1  B.  R.  592;  in  re  Ruth,  1  B.  R.  154;  s.  c.  7  A.  L.  Reg.  157;  s.  c.  6  Phila. 
488.) 
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The  act  evidently  intends  that  every  bankrupt  householder  shall  be  permitted 
to  retain  as  much  household  and  kitchen  furniture  as  may  be  reasonably  neces- 
sary to  enable  him  to  keep  house  in  a  plain  and  convenient  manner.  The  fact 
that  his  wife  may  have,  as  her  separate  property,  household  and  kitchen  fuini- 
ture  in  use  in  the  house  in  which  the  bankrupt  resides,  can  make  no  diflference. 
Such  separate  property  does  not  belong  to  him;  he  has  no  right  to  its  posses- 
sion and  control,  and  she  may,  at  any  moment  and  against  his  will,  remove  and 
dispose  of  it.  The  bankrupt  act  does  not  intend  to  make  a  man  dependent  upon 
his  wife  for  the  necessary  means  of  keeping  house.  {In  re  Cobb,  1  B.  R.  414; 
s.  c.  1  L.  T.  B.  59 ;  in  re  D.  H.  Tonne,  13  B.  R.  170.) 

This  action,  so  far  as  it  relates  to  "  necessary  household  and  kitchen  furni- 
ture," is  imperative  on  the  assignee,  though  he  must  judge  and  determine  what 
furniture  of  the  kind  described  is  under  the  circumstances  necessary.  {In.  re- 
W.  H.  Thiell,  4  Biss.  241.) 

In  exempting  articles  other  than  household  or  kitchen  furniture,  an  exemp- 
tion to  the  full  amount  of  $500  should  not  be  made  without  discrimination.  The 
allowance  is  conditional,  and  is  measured  with  reference  not  merely  to  value, 
but  also  to  subjects  and  their  suitableness  to  personal  requirements.  {In  re 
Ruth,  1  B.  R.  154;  s.  c.  7  A.  L.  Reg.  157;  s.  c.  6  Phila.  4-38.) 

In  making  an  allowance  for  "  other  articles  and  necessaries,"  the  assignee 
should  not  allow  anythins:  of  mere  luxury  or  ornament.  Gold  watches,  silver 
watches,  pianos,  and  the  like,  are  not  embraced  in  the  discretionary  power  of 
the  assignee.  {In  re  Cobb,  1  B.  R.  414;  s.  c.  1  L.  T.  B.  59 ;  in  re  Graham,  2 
Biss.  449;  in  re  Chester  S.  Kasson,  5  Law  Rep.  489;  in  re  Edward  H.  Ludlow^ 
1  N.  Y.  Leg.  Obs.  322;  in  re  W.  H.  Thiell,  4  Biss.  241.) 

The  other  necessary  articles  should  be  yusdem  generis  as  to  utility  to  the 
family  with  those  specifically  enumerated.  {In  re  E.  D.  Comstock,  1  N.  Y. 
Leg.  Obs.  326;  in  re  Ziba  Williams,  5  Law  Rep.  15-5.) 

The  phrase  "other  articles  "  is  a  very  indefinite  expression.  Tt  may  include 
family  pictures,  keepsakes,  a  cheap  watch  or  clock,  and  many  other  things  of 
small  value.     {In  re  W.  H.  Thiell,  4  Biss.  241.) 

The  statute  contemplates  only  that  description  of  property  which  is  palpably 
of  immediate  necessity  to  the  bankrupt  or  his  family.  The  "  other  articles  and 
necessaries"  ought  accordingly  to  be  understood  as  having  relation  to  things 
not  precisely  furniture  or  wearing  apparel,  but  manifestly  useful  to  the  individ- 
ual or  his  family  in  a  like  sense.  {Inre  Edward  H.  Ludlow,  1  N.  Y.  Leg.  Obs. 
322.) 

"Other  articles  or  necessaries"  do  not  include  articles  of  mere  fancy,  taste 
or  convenience.     {In  re  Edward  H.  Ludlow,  1  N.  Y.  Leg.  Obs.  322.) 

The  term  "  necessaries  "  may  include  things  other  than  household  and  kitchen 
furniture.  It  may,  for  example,  include  the  tools  of  a  tradesman  and  the  books, 
of  a  professional  man.     {In  re  W.  H.  Thiell,  4  Biss.  241.) 

Cases  may  exist  where  a  moderate  quantity  of  material  for  carrying  on  a 
trade  may  be  fairly  comprehended  under  the  term  "  other  articles."  {In  re  W, 
U.  Thiell,  4  Biss.  241.) 

The  phrase  "  other  articles"  does  not  include  minufactured  articles  kept  for 
sale.     (In  re  W.  H.  Thiell,  4  Biss.  241.) 

A  cow  may  or  may  not  bo  necessary,  according  to  circumstances.  {In  re 
Ziba  Williams,  5  Law  Rep.  155.) 

A  pew  can  not  be  set  apart  as  a  necessary.  It  is  no  more  than  desirable  or 
convenient.     {Li  re  E.  D.  Comstock,  2  N.  Y.  Leg.  Obs.  326.) 

The  auction  stand  and  flag  of  an  auctioneer  may  be  exempt,  as  things  in  daily 
use  anri  necessary  to  his  business.     {In  re  Edward  H.  Ludlow  1  N.  Y    Leg 
Obs  322.) 
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Clocks  and  desks  which  are  not  peculiar  to  the  bankrupt's  employment  can 
not  be  set  apart,  for  they  are  mere  conveniencies.  {In  re  Edward  H.  Ludlow,  1 
N.  Y.  Leg.  Obs.  322.) 

A  fowling  piece,  fishing  tackle,  paintings  or  breast-pins  are  not  necessaries, 
{In  re  Edward  H.  Ludlow,  1  N.  Y.  Leg.  Obs.  322.) 

The  common  implements  or  tools  of  trade  by  which  a  daily  support  is  gained, 
may  justly'be  ranked  as  necessaries.  {In  re  Edward  H.  Ludlow,  1  N.  Y.  Leg. 
Obs.  322.) 

A  clock  is  not  a  necessary.      {In  re  Ziba  Williams,  5  Law  Eep.  155.) 

Silver  spoons  may  or  may  not  be  necessary,  according  to  circumstances.  {In 
re  Ziba  Williams,  5  Law  Rep.  155,) 

A  family  sewing  machine  may  be  set  apart  as  a  necessary  article.  {In,  re 
Graham,  2  Biss.  449.) 

Provisions  may  be  allowed  as  necessary  articles.  {In  re  Cobb,  1  B.  R.  414; 
s.  c.  1  L.  T.  B.  59 ;  in  re  Edward  H.  Ludlow,  1  N.  Y.  Leg.  Obs.  322.) 

The  term  "  other  articles  and  necessaries ''  can  not  be  so  construed  as  to  em- 
brace land.  A  fair  and  proper  construction  of  this  section,  as  well  as  the  true 
spirit  and  object  of  the  law,  will  not  justify  or  authorize  such  an  exemption. 
(in  re  Thornton,  2  B.  R.  189;  s.  c.  8  A.  L.  Reg.  42;  contra,  in  re  Edwards,  2: 
B.  R.  quarto,  109.) 

Under  the  head  of  other  articles  and  necessaries,  money  may  be  allowed,  for 
it  not  unfrequently  happens  that  money  is  quite  as  necessary  to  the  temporary 
subsistence  of  a  bankrupt  and  his  family  as  any  articles  that  can  be  mentioned, 
{Jn  re  Thornton,  2  B.  R.  189;  s.  c.  8  A.  L.  Reg.  42;  in  reLawson,  2  B.  R.  54; 
in  re  Ira  Hay,  1  B.  R.  344;  in  re  Benjamin  B.  Grant,  2  Story,  812;  in  re 
James  Thompson,  13  B.  R.  300;  contra,  in  re  Welch,  5  B.  R.  348;  s.  c.  5  Ben. 
230.) 

When  the  money  is  the  proceeds  of  articles  which  could  and  ought  to  be  set 
apart  under  the  head  of  "  other  articles  and  necessaries,"  it  may  be  exempt. 
The  items  of  the  property  that  has  been  sold  should  be  stated,  so  that  it  may  be 
determined  whether  they  come  within  the  description  of  "  other  articles  and 
necessaries."     {In  re  Welch,  5  B.  R.  348;  s.  c.  5  Ben.  230.) 

A  gold  watch  or  breast-pin  is  not  wearing  apparel.  {In  re  Edward  H.  Lud- 
low, 1  N.  Y.  Leg.  Obs.  322.) 

The  exemption  should  be  so  made  as  not  to  operate  adversely  to  the  inter- 
ests of  the  creditors.     {In  re  Edwards,  2  B.  R.  quarto,  109.) 

When  the  property  is  incapable  of  division,  it  may  be  sold,  and  the  exemp- 
tion allowed  out  of  the  proceeds.  {In  re  Jas.  B.  Brown,  3  B.  R.  250;  s.  c.  2  L. 
T.  B.  122;  s.  c.  1  C.  L.  N.  409) 

Under  the  provision  of  section  986  the  practice  of  the  Federal  and  State 
courts  is  in  general  the  same  as  to  the  exemption  of  the  property  of  debtors. 
{In  re  Ruth,  1  B.  R.  154;  s.  c.  7  A.  L.  Reg.  157;  s.  c.  6  Phila.  438;  in,  re  Ap- 
pold,  1  B.  R.  621 ;  s.  c.  6  Phila.  469;  s.  c.  1  L.  T.  B.  83.) 

If  no  rule  has  been  adopted  by  the  Federal  court  of  the  State,  no  exemption 
can  be  claimed  under  section  986.     {In  re  E.  A.  Vogler,  8  B.  R.  132.) 

The  property  exempt  by  the  territorial  statutes  from  levy  and  sale  on  execu- 
tion may  be  allowed.     {In  re  McKercher  &  Pettigrew,  8  B.  R.  409.) 

Exemptions  under  State  Liaws. 

The  words  "other  property  not  included  in  the  foregoing  exceptions"  mean 
property  other  than  and  not  included  among  the  articles  set  apart  under  the  first 
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clause,  and  embrace  all  the  property,  whether  of  the  same  or  a  different  kind, 
which  is  by  State  lay  exempted  from  forced  sale.  {In  re  Erwin  Davis,  2  Saw. 
255.) 

The  assignee  can  not  set  apart  to  the  bankrupt,  under  the  State  law,  any  prop- 
erty specificially  exempted  by  the  bankrupt  act,  but  he  may  set  apart  any  prop- 
erty not  so  designated.  It  is  not  necessary  that  the  State  law  should  name 
specifically  the  articles  of  property  exempted  by  it.  {In  re  Feely,  3  B.  R.  66 ; 
s.  c.  16  Pitts.  L.  J.  291.) 

The  system  of  bankruptcy  is,  in  a  relative  sense,  uniform  throughout  the 
United  States,  when  the  assignee  takes  in  each  State  whatever  would  have  been 
available  to  the  recourse  of  execution  creditors  if  the  bankrupt  law  had  never 
been  passed.  Though  the  States  vary  in  the  extent  of  their  exemptions,  yet  what 
remains  the  bankrupt  law  distributes  equally  among  the  creditors.  The  bank- 
rupt act  does  not  in  any  way  vary  or  change  the  rights  of  the  parties.  All  con- 
tracts are  made  with  reference  to  existing  laws,  and  no  creditor  could  recover 
more  from  his  debtor  than  the  unexempted  part  of  his  assets,  and  as  the  thing  is 
attained  by  the  bankrupt  law,  it  is  uniform.  {In  re  Beckerford,  4  B.  R.  203 ;  s. 
c.  1  Billion,  45;  s.  c.  1  L.  T.  B.  241;  in  re  Jordan,  8  B.  B.  180;  in  re  Appold, 
1  B.  R.  621 ;  s.  c.  6  Phila.  469;  s.  c.  1  L.  T.  B.  83;  in  re  Ruth,  1  B.  B.  154;  s. 
c.  7  A.  L.  Reg.  15T;  s.  c.  6  Phila.  438;  in  re  Wylie,  5  L.  T.  B.  330;  in  re  Daniel 
Deckert,  10  B.  R.  1 ;  s.  c.  1  A.  L.  T.  [N.  S.]  336 ;  s.  c.  9  A.  L.  J.  390 ;  s.  c.  6  C. 
L.  N.  310.) 

A  bankrupt  law  to  be  constitutional  must  be  uniform,  and  whatever  rule  it 
prescribes  for  one,  it  must  for  all.  If  it  provides  that  certain  kindsof  property  shall 
not  be  assets  under  the  law  in  one  place,  it  must  make  the  same  provision  for 
«very  other  place  within  which  it  is  to  have  effect.  The  provision  that  in  each 
State  property  specified  in  the  laws  thereof,  whether  actually  exempted  by  virtue 
thereof  or  not,  shall  be  exempted,  is  unconstitutional  and  void.  {In  re  Daniel 
Deckert,  10  B.  R.  1 ;  s.  c.  1  A.  L.  T.  [N.  S.]  336;  s.  c.  9  A.  L.  J.  390;  s.  c.  6C. 
L.  N.  310;  in  re  Kerr  &  Roach,  9  B.  R.  5U6;  in  re  Geo.  W.  Dillard,  9  B.  R.  8; 
s.  c.  6  L.  T.  B.  490;  in  re  George  Duerson,  13  B.  R.  183 ;  in  re  Shipman,  14  B. 
R.  570 ;  Bush  v.  Lester,  15  B.  R.  36 ;  s.  c.  55  Geo.  579 ;  contra,  in  re  Kean  et  al. 

8  B.  R.  367;  in  re  John  W.  Smith,  8  B.  R.  401 ;  s.  c.  6  C.  L.  N.  33;  in  re  Willis 
A.  Jordan,  10  B.  R.  427;  in  re  John  W.  A.  Smith,  14  B.  R.  295;  s.  c.  2  Woods, 
458.) 

The  uniformity  required  is  as  to  the  general  policy  and  operation  of  the  law. 
The  bankrupt  act  in  some  minor  particulars  must  necessarily  operate  differently 
in  the  different  States.  Thus,  the  bankrupt  law  regards  as  valid  the  legal  and 
equitable  liens  existing  by  law  in  the  several  States,  and  as  the  nature,  force,  and 
.  «ffect  of  such  liens  are  dependent  upon  the  local  laws,  they  will  in  some  respects 
be  different  in  the  different  States.     {In  re  Jordan,  8  B.  R.  180.) 

When  the  property  is  encumbered  by  a  lien,  it  is  only  the  bankrupt's  sub 
modo.  The  lien  creditor  has  a  vested  interest  in  it  also,  and  the  bankrupt  can 
only  be  Ulowed  an  exemption  out  of  such  estate  as  remains  to  him  after  the 
vested  interests  of  others  have  been  satisfied.  {In  re  Geo.  W.  Dillard,  9  B.  R. 
8;  s.  c.  6  L.  T.  B.  490;  in  re  Daniel  Deckert,  10  B.  R.  1 ;  s.  c.  1  A.  L.  T.  [N.  S] 
336;  s.  c.  9  A.  L.  J.  890;  s.  c.  6  0.  L.  N.  310;  contra,  in  re  Jordan,  8  B.  R. 
180;  in  re  Kean  et  al.  8  B.  R.  367;  in  re  John  W.  Smith,  8  B.  R.  401 ;  s.  c.  6 
C.  L.  N.  33 ;  in  re  Jared  Everett,  9  B.  K.  90.) 

A  State  exemption  law  which  attempts  to  divest  a  prior  judgment  lien  im- 
pairs the  obligation  of  contracts,  and  is  unconstitutional.     {In  re  Jared  Everett, 

9  B.  R.  90.) 

An  act  of  Congress  can  not  give  validity  to  a  State  law  \j'hich  is  unconstitu- 
tional.    {In  re  Geo.  W.  Dillard,  !)  B.  R.  8";  s.  c.  6  L.  T.  B.  490.) 

The  establishment  of  a  uniform  system  of  bankruptcy  involves  the  idea;  of  a 
■discharge  greater  or  less  from  precedent  obligations.     So  far  Congress  has  the 
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right  to  impair  the  obligation  of  contracts.  It  is  also  clearly  within  the  com- 
petency of  Congress  to  grant  a  retrospective  exemption,  so  as  to  discharge  ante- 
cedent obligations.  Congress  may,  if  it  chooses,  insert  a  homestead  provision, 
making  it  good  against  debts  already  contracted,  although  its  inevitable  effect 
vFOuld  be  to  impair  the  obligation  of  contracts,  for  the  simple  reason  that  the 
power  to  such  an  end  is  expressly  given  by  the  Constitution.  Congress,  in  the 
enactment  of  a  bankrupt  law,  has  the  power  to  make  exemptions  embracing  past 
as  well  as  future  debts.  {In  re  Wylie,  5  L.  T.  B.  330;  in  re  Kean  et  al.  8  B. 
R.  367;  in  re  E.  A.  Vogler,  8  B.  R.  132;  in  re  John  W.  Smith,  8  B.  R.  401 ; 
s.  c.  6  0.  L.  N.  33 ;  in  re  Jared  Everett,  9  B.  R.  90.) 

The  relation  of  the  bankrupt  to  his  property  is  fixed  in  voluntary  bankruptcy 
the  moment-  he  flies  his  petition,  and  in  involuntary  bankruptcy  as  soon  as  he 
is  adjudicated  a  bankrupt.  The  rights  of  his  creditors  to  his  estate  are  deter- 
mined at  the  same  time.  What  the  homestead  exemptions  are  at  these  times 
both  the  bankrupt  and  his  creditors  are  presumed  to  know.  He  petitions  and 
they  resist,  or  they  petition  and  he  resists,  with  a  full  knowledge  of  the  then  ex- 
isting law  of  bankruptcy.  Every  bankrupt  and  his  creditors  are  concluded  as 
to  his  and  their  interest  in  the  estate  by  the  law  of  bankruptcy  then  existing. 
What  is  then  surrendered  must  be  distributed,  and  what  is  then  exempt  he  may 
retain.  {In  re  Geo.  W.  Dillard,  9  B.  R.  8;  s.  o.  6  L.  T.  B.  490;  in  re  Kerr  & 
Roach,  9  B.  B.  566;  contra,  in  re  E.  A.  Vogler,  8  B.  R.  132;    in  re  Kean  el  al. 

8  B.  R.  367 ;  in  re  Wylie,  5  L.  T.  B.  330.) 

When  Congress  chooses  to  add  to  its  own  list  of  exemptions  further  exemp- 
tions under  the  State  laws,  it  refers  the  Federal  courts,  in  their  action  thereupon, 
to  the  State  laws.  A  statute  consists  not  merely  of  its  terms,  but  of  the  judicial 
expositions  thereof.  If  a  law  of  the  State  has  been  construed  by  the  highest 
court  of  the  State,  the  Federal  courts  are  bound  by  that  construction.  {In  re 
Wylie,  5  L.  T.  B.  330.) 

A  bankrupt  is  entitled  to  the  exemption  allowed  by  the  State  laws  in  force 
in  1871,  although  those  laws  have  since  been  amended  so  as  to  reduce  the 
amount.     {In  re  Albert  Cohen,  3  Dillon,  295.) 

If  the  State  law  was  changed  during  the  year  1871,  the  exemption  can  only 
be  allowed  according  to  the  law  that  was  in  force  at  the  close  of  the  year.  {In 
T6  Anthony  Baer,  14  B.  R.  97.) 

The  bankrupt  can  not  claim  any  exemption  out  of  property  conveyed  away 
prior  to  the  commencement  of  proceedings  in  bankruptcy.     {In  re  Jared  Everett, 

9  B.  R.  90.) 

Where  a  homestead  has  been  duly  allotted  under  the  State  law,  and  there  is 
no  fraud,  such  allotment  will  be  recognized  and  allowed.  {In  re  E.  A.  Vogler, 
8  B.  R.  132.) 

Where  an  allotment  has  not  been  made  previous  to  the  commencement  of 
proceedings  in  bankruptcy,  the  homestead  may  be  ascertained  and  set  apart  by 
the  assignee.     {In  re  E.  A.  Vogler,  8  B.  R.  132.) 

Where  no  fraud  is  alleged,  an  allotment  of  a  homestead  under  a  State  law 
will  not  be  set  aside  for  mere  excess  of  value.  Where  fraud,  complicity,  or 
irregularity  are  alleged  and  established  by  proper  special  proceedings,  the  allot- 
ment of  homestead  may  be  set  aside  in  the  State  courts,  and  in  such  cases 
similar  relief  will  be  furnished  in  the  bankrupt  court.  Mere  excess  of  value  in 
the  allotment  is  not  fraud,  and  to  successfully  impeach  such  proceedings  it  must 
be  shown  that  the  debtor  by  some  fraudulent  representation  or  deception,  or  by 
complicity  with  the  appraisers,  procured  such  excessive  allotment.  {In  re  Jack 
Hall,  9  B.  R.  366.) 

A  judgment  of  the  court  of  ordinary  allowing  an  exemption  creates  a  lien 
upon  the  property  set  apart.  An  appeal  does  not  vacate  but  merely  suspends 
the  judgment  until  the  case  is  reviewed  and  passed  upon  by  the  appellate  court. 


526  THE   BANKRUPT   LAW.  [§  5045. 

If  the  judgment  was  rendered  prior  to  the  commencement  of  proceedings  in 
bankruptcy,  the  assignee  should  become  a  party  to  the  proceedings  on  appeal  if 
he  desires  to  contest  it.     {In  re  Moseley,  Wells  &  Co.  8  B.  R.  208.) 

The  allowance  of  the  exemption  in  the  bankrupt  court  does  not  affect  the 
property  with  the  local  restrictions  in  regard  to  title  and  power  of  disposition  as 
if  it  had  been  set  apart  under  the  State  law.  {Farmer  v.  Taylor,  15  B.  R.  515 ; 
s.  c.  56  Geo.  559.) 

The  property  exempted  by  this  clause  is  in  addition  to  that  exempted  by  the 
preceding  clauses.  {In  re  Ruth,  1  B.  R.  154;  s  c.  7  A.  L.  Reg.  157;  s.  c.  6 
Phila.  438;  in  re  Cobb,  1  B.  R.  414;  s.  c.  1  L.  T.  B.  59.) 

If  the  State  law  allows  personal  property  to  a  certain  amount  to  be  selected 
by  the  debtor,  he  may  claim  that  amount  in  addition  to  what  is  allowed  by  the 
bankrupt  law  itself.     {In  re  Hezekiah,  11  B.  R.  573 ;  s.  c.  2  Dillon,  551.) 

The  bankrupt  act  expressly  limits  the  exemptions  to  be  allowed  a  bankrupt 
in  bankruptcy  to  the  State  exemption  laws  in  force  in  1871.  When  his  wife 
makes  an  application  in  the  State  court  to  have  the  homestead  set  apart  on  the 
same  day  that  he  files  his  petition,  the  exemption  may  be  considered  as  a  trans- 
fer which  is  void  under  section  5129.  The  survey  and  setting  apart  of  the 
homestead  by  the  State  court  after  the  commencement  of  proceedings  in  bank- 
ruptcy are  null  and  void.     {In  re  Askew,  3  B.  R.  575.) 

The  exemptions  are  regulated  by  the  laws  of  the  State  where  the  bankrup 
has  his  domicile,  although  the  propertv  is  located  in  another  State.  {In  re  W. 
S.  Stevens,  5  B.  R.  298;  s.  c.  2  Biss.  373.) 

As  to  the  subjects  of  the  claim  for  an  exemption  under  the  State  law,  the 
only  function  of  the  assignee  is  to  see  to  their  proper  appraisement.  In  seeing 
to  it,  he  should  proceed  as  confoimably  to  the  laws  of  the  State  as  may  be  pos- 
sible. {In  re  Ruth,  1  B.  R.  154;  s.  c.  7  A.  L.  Reg.  157;  s.  c.  6  Phik.  438; 
Fehley  v.  Barr,  66  Penn.  196;  in  re  Feely,  3  B.  R.  66;  s.  c.  15  Pitts.  L.  J. 
291 ;  in  re  Kean  et  al.  8  B.  R.  367.) 

A  waiver  by  the  bankrupt  of  his  homestead  rights  in  favor  of  a  particular 
creditor,  does  not  confer  any  special  rights  upon  his  general  creditors,  nor  op- 
erate in  their  favor.  The  bankrupt  is  therefore  entitled  to  his  exemption,  al- 
though the  land  is  subject  to.  a  mortgage  wherein  the  homestead  is  waived.  {In 
re  Poleman,  9  B.  R.  376 ;  s.  c.  5  Biss.  526 ;  in  re  Jones,  2  Dillon,  243 ;  Bix  v. 
Capitol  Bank,  2  Dillon,  367.) 

If  the  homestead  is  siibject  to  a  mortgage,  the  amount  will  be  allowed  out  of 
the  equity  of  redemption.  {In  re  Poleman,  9  B.  R.  376;  s.  c.  5  Biss.  526;  in 
re  Charles  0.  Pratt,  1  Cent.  L.  J.  290 ;  s.  c.  7  Pac.  L.  R.  202.) 

If  personal  property  is  covered  by  a  mortgage,  the  assignee  may  sell  it  for 
the  purpose  of  liqui'lating  the  mortgage,  and  the  bankrupt  may  then,  without  a 
previous  demand,  claim  his  exemption  out  of  the  proceeds.  {In  re  Henry  May, 
2  0.  L.  B.  152.)  • 

No  exemption  can  be  allowed  to  a  partner  out  of  the  firm  property  until  all 
the  partnership  creditors  are  paid  in  full.  {In  re  J.  S.  &  J.  Price,  6  B.  R.  400 ; 
in  re  Handlin  &  Venny,  1'2  B.  R.  49;  s.  c.  3  Dillon,  290;  in  re  Blodgett  &  Sand- 
ford,  10  B.  R.  145;  in  re  D.  H.  Tonne,  13  B.  B.  170;  in  re  Stewart  &  Newton, 
13  B.  R.  295;  in  re  Boothroyd  &  Gibbs,  14  B.  R.  223;  contra,  in  re  Rupp,  4 
B.  R.  93;  s.  c.  2  L.  T.  B.  123 ;  in  re  Young  et  al.  3  B.  R.  440  ;  in  re  Mclieroher 
&  Pettigr>;w,  8  B.  R.  409;  in  re  S.  H.  Richardson  &  Go.  11  B.  R.  114-  s  c  7 
0.  L.  N.  62.) 

If  an  insolvent  firm  transfer  a  note  to  one  partner,  who  purchases  land  there- 
with, he  can  not  claim  that  as  a  homestead.     {In  re  Boothroyd  &  Gibbs  14  B 
R.  223.) 

One  of  two  or  more  partners  can  not  have  a  portion  of  the  partnership  effects  set 
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apart  to  hira  as  his  personal  property  exemption  without  the  consent  of  the  other 
partner  or  partners,  because  the  properly  is  not  his.  But  if  the  other  partner  or 
partners  consent,  then  it  may  be  done.  The  creditors  of  the  firm  can  not  object, 
because  they  no  more  have  a  lien  upon  the  partnership  effects  for  their  debts 
than  creditors  of  an  individual  have  upon  his  effects.  (Buriia  v.  Harris  67  N 
0. 140.) 

A  partner  may  claim  a  homestead  where  the  house  was  built  on  the  land  of 
such  partner  with  partnership  funds,  with  the  knowledge  and  consent  of  his  co- 
partner, but  not  in  excess  of  the  debt  due  by  the  firm  to  him.  The  house  be- 
came a  part  of  the  realty,  and  as  much  the  separate  property  of  the  partner  as  the 
realty  itself.  No  reimbursement  can  be  claimed  by  the  copartner  on  account 
of  such  use  of  the  firm  funds,  because  the  firm  owed  the  partner  more  than  the 
amount  of  the  funds  so  used.  The  firm,  therefore,  has  not  only  no  interest  or 
ownership  in  the  house,  but  no  claim  for  reimbursement.  (In  re  J.  F.  &  0.  R 
Parks,  9  B.  R.  270,) 

The  ownership  will  be  deemed  to  be  in  severalty,  although  the  title  bond  is 
taken  to  the  firm,  if  the  partners  have  divided  the  land  and  entered  into  an 
agreement  that  each  shall  hold  his  part  in  severalty.  (Bartholomew  v.  West  8 
B.  R.  12;  s.  c.  2  Dillon,  290.) 

Where  the  State  laws  exempt  a  certain  amount  ef  property,  real  or  personal, 
and  the  bankrupt  has  nothing  but  claims  against  other  parties,  he  can  not  have 
an  allowance  of  money  equal  to  the  amount  exempted  under  the  State  laws. 
■{In  re  Lawson,  2  B.  R.  54.) 

Expectant  interests  which  can  not  be  sold,  even  though  they  may  be  reached 
by  proper  process  in  the  State  court,  may  be  exempt.  (In  re  Erben,  2  B.  R. 
181;  s.  c.  8  A.  L.  Reg.  34;  in  re  Bennett,  2  B.  R.  181;  s.  c.  8  A.  L.  Reg.  34; 
2-5  Pitts.  L.  J.  316.) 

Where,  by  the  State  law,  real  estate  to  a  certain  amount  is  exempted  from 
levy  and  sale,  provided  the  debtor  comply  with  certain  requirements,  and  the 
bankrupt  has  failed  to  comply,  no  property  can  be  claimed  as  exempted  under 
that  law.  (In  re  Parish,  2  B.  R.  168 ;  in  re  Jackson  &  Pearce,  2  B.  R.  508 ;  in 
re  Gainey,  2  B.  R.  525.) 

A  law  which  exempts  property  from  debts  existing  at  the  time  when  the 
homestead  is  set  apart  is  unconstitutional  and  void,  as  it  impairs  the  obligation 
of  contracts.     (Kelly  v.  Strange,  3  B.  R.  8.) 

A  homestead  law  is  unconstitutional  so  far  as  it  affects  debts  contracted  after 
its  adoption.     (In  re  Henkel,  2  B.  R.  546 ;  2  Saw.  305.) 

If  a  decree  for  alimony  is  a  lien  on  land,  the  exemption  will  be  made  subject 
to  the  wife's  right  of  alimony.     (In  re  Edward  Garrett,  11  B.  R.  493.) 

But  property  mortgaged  to  secure  a  loan  before  the  passage  of  the  State  ex- 
emption law  may  be  exempted,  even  though  the  mortgage  dtbt  is  not  paid. 
This  right  is  given  to  the  bankrupt  by  the  bankrupt  act.  (In  re  Jas.  B.  Brown, 
3  B.  R.  250;  s.  c.  2  L.  T.  B.  122;  s.  o.  1  C.  L.  N.  409.) 

The  exemption  is  a  fixed  and  determinate  right,  and  not  dependent  upon 
the  discretion  of  the  assignee  or  the  court.  When  the  claim  is  made  by  the 
bankrupt  before  sale,  though  not  recognized  by  the"  assignee,  the  right  may  be 
asserted  against  the  proceeds  in  court  for  distribution.  (la  re  Jones,  2  Dillon, 
313.) 

If  the  bankrupt  selects  money  or  personal  property  for  his  homestead,  he 
must  indicate  the  mode  in  which  it  shall  be  preserved  or  invested  for  the  use  of 
himself  or  family,  as  a  homestead  provision,  subject  to  the  limitations  of  the 
State  law.     (In  re  Kean  et  al.  8  B.  R.  367.) 

The  object  of  a  homestead  exemption  law  is  as  much  to  protect  the  wife  and 
children  as  the  husband.     Mere  absconding  will  not  give  rise  to  a  presumption 
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of  a  fixed  intention  not  to  return.  "While  the  family  remain  in  the  State,  occu- 
pying the  premises  as  a  home,  the  exemption  is  secured,  inasmuch  as  it  contin- 
ues to  be  owned  and  occupied  by  the  bankrupt  while  his  family  resides  upon  it. 
Their  occupancy  is  his  occupancy.  His  residence  is  where  his  family  reside. 
{In  re  Charles  E.  Pratt,  1  Cent.  L.  J.  290 ;  s.  c.  7  Pac.  L.  R.  202.) 

As  the  title  to  the  homestead  does  not  pass  to  the  assignee,  a  subsequent 
abandonment  of  it  by  the  bankrupt  gives  no  right  to  the  assignee.  {Ria  v.  Cap- 
itol BanJc,  2  Dillon,  367.) 

The  proof  of  an  intention  to  abandon  the  homestead  should  be  clear  and  de- 
cisive.    (Mix  V.  Capitol  Bank,  2  Dillon,  367.) 

If  a  judgment  is  docketed  before  the  execution  of  a  general  deed  of  trust  to- 
secure  all  creditors,  the  judgment,  with  its  priority,  remains  intact,  and  no  ex- 
emption can  be  allowed  unless  there  is  a  surplus  after  paying  all  the  debts.  {In 
re  "W.  S.  Coons,  5  C.  L.  N.  515.) 

If  a  judgment  is  subject  to  an  exemption,  the  exemption  can  be  claimed 
against  a,fl.  fa.,  for  it  is  an  emanation  from  the  judgment,  and  its  lien  falls  with 
the  lien  of  the  judgment.     {In  re  Anon.  5  C.  L.  N.  515.) 

If  the  bankrupt  sells  his  homestead  and  moves  into  his  store,  under  a  scheme 
to  defraud  his  creditors,  he  can  not  claim  the  latter  as  a  homestead,  for  he  has 
no  right  to  shift  his  homestead  to  the  prejudice  of  his  creditors  and  in  violation 
of  the  principles  of  fair  deaUng.  {In  re  Geo.  C.  Wright,  8  B.  R.  430 ;  s.  c.  3 
Biss.  359.) 

Although  a  bankrupt  upon  becoming  insolvent  moves  into  a  block  erected 
for  business  purposes  and  not  in  any  manner  constructed  so  as  to  have  the  ap- 
pearance or  character  of  a  dwelling-house,  yet  he  can  not  claim  it  as  exempt 
under  the  laws  of  Wisconsin.  {In  re  Lammer,  14  B.  R.  460;  s.  c.  8  C.  L.  N. 
386;  s.  c.  3  Cent.  L.  J.  574.) 

A  bankrupt  may  enforce  a  trust  deed  assigned  to  him  with  his  homestead 
and  as  a  muniment  of  his  title.     {Holloman  y.  White,  41  Tex.  52.) 

When  stock  out  of  the  State  is  brought  into  the  State  and  mixed  vvith  other 
goods  without  any  fault  of  the  bankrupt,  the  two  should  be  taken  as  together 
constituting  the  stock  in  trade  of  the  bankrupt.     {In  re  Jones,  2  Dillon,  243.) 

If  a  party  who  has  executed  a  mortgage  to  secure  future  advances  subse- 
quently declares  a  homestead  on  the  premises  so  mortgaged,  and  then  obtains 
further  advances  without  disclosing  the  fact  that  he  has  thus  declared  a  home- 
stead, the  mortgagee  will  be  protected  for  any  advances  made  without  notice  of 
the  declaration  of  a  homestead.     {In  re  Baake,  7  B.  R.  61 ;  s.  c.  2  Saw.  231 ) 

Exemption  laws  founded  on  the  humane  policy  of  making  provision  for 
the  support  of  the  poor  man  and  his  family  are  to  be  liberally  rather  than 
strictly  construed.  They  should  receive  such  fair  construction  as  will  best 
promote  the  beneficent  intention  of  the  legialature.  {In  re  Jones,  2  Dillon, 
243 ;  in  re  McKeroher  &  Pettigrew,  8  B.  R.  409 ;  in  re  E.  A.  Vogler,  8  B.  R. 
132.) 

If  a  debtor  has  two  pairs  of  oxen  in  his  possession,  the  title  to  one  of 
which  is  to  remain  in  the  vendor  until  paid  for,  the  other  is  his  only  pair  of 
oxen,  and  is  exempt  under  the  laws  of  Vermont.  {Willcinson  v.  Wait,  44  Vt. 
508) 

,  In  Pennsylvania  the  right  of  exemption  does  not  affect  or  impair  the  vend- 
or's lien  for  the  purchase  money,  and  can  not  be  set  up  against  his  judgment. 
{FeUey  v.  Barr,  66  Penn.  196.) 

The  constitution  of  Virginia  took  effect,  so  far  as  it  relates  to  the  provision 
for  exemptions,  on  July  6,  1869.  It  follows  that  the  exemption  laws  passed  to 
give   effect   to   that   are  to  become  operative  from  that  date.     {In  re  Daniel 
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Deckert,  10  B.  R.  1 ;  s.  c.  1  A.  L.  T.  [N.  S.]  336;  s.  c.  6  0.  L.  N.  310;  s.  c.  9 
A.  L.  J.  390.) 

The  constitution  of  Virginia  grants  the  exemption  as  a  privilege  to  the  house- 
holder. It  declares  that  he  shall  be  entitled  to  hold  property  to  be  selected  by 
him.  Whether  he  will  make  his  claim  or  not  is  optional  with  him.  He  may; 
therefore,  waive  his  right  to  the  exemption.  {In  re  Joseph  Solomon,  10  B.  R. 
9;  s.  c.  1  A.  L.  T.  [N.  S.]  351 ;  s.  o.  9  A.  L.  J.  391.) 

The  act  of  Congress,  pas.sed  June  25th,  18"B8  (15  Stat.  73),  approving  of  the 
constitution  of  the  State  of  North  Carolina,  did  not  alter  or  aflfect  the  provision 
of  this  section  in  respect  to  exemptions.  No  amendment  of  the  bankrupt  law 
was  intended  by  the  act  of  acceptance,  nor  did  that  act  have  that  effect.  {In  ri 
Archibald  McLean,  2  B.  R.  567.) 

In  North  Carolina,  the  law  of  February,  1867,  entitled  "  an  act  restoring  to_ 
married  women  their  common-law  right  of  dower,"  declaring  that  the  dower' 
shall  be  laid  off  before  any  sale  can  be  made  on  execution  in  the  lifetime  of  the 
husband,  is  only  an  effort  to  create  a  new  and  additional  exemption,  and  to  this 
extent  is  unconstitutional  and  void  as  to  debts  existing  at  the  time  of  the  pas- 
sage of  that  law.  The  law  of  1868  has  the  same  purport,  and  must  be  similarly 
construed.     {Kelly  v.  Strange,  8  B.  R.  8.) 

The  vendor's  lien  was  not  preserved  by  the  code  which  went  into  force  in 
Georgia  on  the  1st  of  January,  1868.  Courts  will  presume  that  the  property 
which  has  been  set  apart  to  the  bankrupt  is  property  that  was  exempt,  and  that 
the  bankrupt  court  saw  to  it  that  all  the  requisites  necessary  to  make  its  judg- 
ment binding  was  complied  with.  A  judgment  rendered  upon  a  note  for  the 
purchase  money,  prior  to  the  filing  of  the  petition,  can  not  be  enforced  against 
the  land,  and  the  fact  that  the  creditor  did  not  prove  his  claim  is  of  no  avail. 
{Rushin  v.  Oauze,  41  Geo.  180.) 

Under  the  laws  of  Georgia,  there  is  no  property  or  right  of  property  in  the 
family  until  the  homestead  is  laid  off.  The  right  of  the  wife  and  family  to  a 
homestead  does  not  stand  on  the  footing  of  an  equitable  title  or  lien,  which  fol- 
lows the  property  into  the  hands  of  a  purchaser  with  notice.  It  is  a  right  which 
depends  for  its  existence  upon  the  judgment  Of  a  court.  If  the  husband  is  de- 
clared a  bankrupt  before  a  homestead  is  set  apart,  the  right  of  the  wife  and  fam- 
ily is  a  matter  for  the  adjudication  of  the  bankrupt  court,  and  the  State  courts 
have  no  jurisdiction  over  the  same.  The  true  course  for  them  to  pursue  is  to 
present  their  claims  to  the  bankrupt  court,  not  as  an  exemption  of  the  husband's 
property,  but  as  a  claim  of  their  own.  {WooJfolJcY.  Murray,  10  B.  R.  540;  s.  c. 
,    44  Geo.  133 ;  LumpUn  v.  Sasm,  10  B.  R.  549 ;  s.  c.  44  Geo.  339.) 

Under  the  laws  of  Georgia,  real  estate  mortgaged  by  the  vendee,  at  the  time 
of  the  purchase,  to  the  vendor,  to  secure  the  payment  of  the  purchase  money, 
can  not  be  claimed  as  exempt  from  the  claim  of  the  mortgagee  until  the  mort- 
gage debt  is  paid;  such  property  can  not  be  exempted.  {In  re  Whitehead,  2  B. 
R.  599.) 

Under  the  laws  of  Georgia,  to  constitute  a  head  of  a  family  it  is  not  necessary 
that  a  man  shall  have  either  a  wife  or  a  child.  If  he  resides  in  a  house  of  which 
he  is  proprietor,  and  has  no  other  inmates  than  hired  servants,  he  is  in  law  the 
head  of  a  family.  When  the  bankrupt  rents  a  house,  hires  servants,  and  allows 
an  adopted  daughter  and  her  children  to  live  with  him,  he  is  entitled  to  the  ex- 
emption allowed  to  the  head  of  a  family,  but  he  is  not  entitled  to  any  enlargement 
of  his  exemption  on  account  of  the  children.  {In  re  Wm.  Taylor,  3  B.  R. 
158.) 

Under  the  constitution  of  Florida,  the  bankrupt's  shop,  store,  mill  or  farm, 
where  he  pursues  his  usual  trade  or  avocation,  if  connected  with  and  adjacent  to 
his  dwelling,  is  included  in  his  homestead.  {Qreely  v.  Scott,  12  B.  R.  248;  s.  c. 
2  ^oods,  657.) 

34 
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'  Under  the  laws  of  Kentucky,  a  homestead  can  not  be  Required  by  a  mere 
naked  intention.  The  present  purpose  to  erect  at  a  future  time  a  dwellmg- 
house  on  land  and  to  occupy  it  as  a  home  is  not  sufficient  to  constitute  a  home- 
stead in  it.  There  must  be  a  dwelling-house  on  it  which  is  occupied  or  has 
been  occupied,  and  which  has  not  been  abandoned,  or  to  which  at  least  the 
bankrupt  if  he  has  never  occupied  it,  looks  as  his  home.  (In  re  Geo.  T.  Duer- 
son,  18  B.  B.  183.) 

If  a  bankrupt  under  the  laws  of  Texas  acquires  a  right  to  a  rural  homestead, 
the  subsequent  extension  of  the  limits  of  a  city  so  as  to  embrace  a  part  thereof, 
does  not  affect  his  right.     (In  re  W.  0.  Young,  15  B.  R.  20£.) 

Under  the  State  law  in  Texas,  an  unmarried  man  who  keeps  a  house,  and 
has  orphan  children  apprenticed  to  him,  is  not  entitled  to  the  homestead  allotted 
to  a  family.  He  is  entitled  to  fifty  acres  under  the  act  of  1839.  (In  re  Sum- 
mers, S  B.  R.  84.) 

Under  the  laws  of  Texas,  a  homestead  can  not  be  claimed  by  the  bankrupt 
to  the  prejudice  of  a  vendor's  lien  thereon.  (In  re  Hutto,  3  B.  R.  787;  s.  c.  1 
L.  T.  B.  226;  3  L.  T.  B.  197.) 

Under  the  laws  of  California,  a  homestead  may  be  declared  at  anr  time  be- 
fore the  lien  of  a  judgment  has  actually  attached  to  the  land.  (In  re  Henkel,  2 
B.  R.  546;  s.  c.  2  Saw.  305.) 

A  person  indebted,  or  even  insolvent,  may  apply  his  property  to  the  acquisi- 
fl'on  of  a  homestead,  pr  the  discharge  of  incumbrances  thereon,  without  depriv- 
ing it  of  the  exemption  from  forced  sale  by  law.  (In  re  Henkel,  2  B.  R.  546 ; 
s.  c.  2  Saw.  305 ;  contra,  in  re  Boothroyd  k  Gibbs,  14  B.  R.  223.) 

If  the  bankrupt  has  placed  a  mortgage  on  his  homestead  to  the  amount  of 
the  full  value  thereof,  the  bankrupt  under  the  laws  of  Ohio  is  entitled  to  an  ex- 
emption of  five  hundred  dollars  out  of  the  personal  property.  (In  re  Henry 
May,  2  0.  L.  B.  152.) 

Under  the  laws  of  Ohio,  providing  that  a  certain  amount  of  real  estate  used 
as  a  homestead,  shall  be  exempt  from  sale  on  execution,  the  debtor  does  not  ac- 
quire in  the  homestead  so  set  off  to,  him  a  fee  simple  absolute  title,  but  he  pos- 
sesses only  a  qualified  right,  a  right  to  possess  and  occupy  it  so  long  as  he  uses 
it  as  a  homestead  for  his  family,  and  otherwise  complies  with  the  requirements 
of  the  law.  The  remainder  or  reversion  in  such  property,  after  that  right  is 
ended,  belongs  to  his  creditors,  and  passes  by  the  a.ssignment  to  the  assignee, 
who  may  sell  the  same.  (In  re  John  Watson,  2  B.  R.  670 ;  s.  c.  2  L.  T.  B. 
9.3.) 

Under  the  laws  of  Indiana,  a  bankrupt  is  not  entitled  to  an  exemption  as 
against  a  judgment  for  damages  and  costs  in  an  action  of  replevin.  (In  re 
John  Owens,  12  B.  R.  518;  s.  c.  6  Biss.  432.) 

In  Missouri,  a  bankrupt  is  entitled  to  have  a  homestead  set  apart  in  the  lease- 
hold estate  owned  by  him  at  the  time  he  was  declared  bankrupt,  if  he  is  the 
head  of  a  family.  (In  re  Beckerford,  4  B.  R.  203 ;  s.  c.  1  Dillon,  45 ;  s.  c.  1  L. 
T.  B.  241.) 

It  is  lawful  and  proper,  when  there  is  no  individual  ownership  by  the  head 
of  a  family  of  th^  property  referred  to  in  section  ]  1,  chapter  63,  of  the  Revised 
Statutes  of  Missouri,  to  make  the  allowance  out  of  partnership  assets,  even 
though  they  are  not  sufBoient  to  pay  all  the  partnership  debts.  It  is  true  that 
there  can  be  no  individual  interest  of  a  partner  in  partnership  property  until 
partnership  debts  are  paid,  yet  his  right  of  exemption  in  his  individual  prop- 
erty disregards  the  otherwise  legal  rights  of  his  creditors.  (In  re  Young  et  al. 
,8  B.  R.  440.) 

In  Kansas,  a  merchant  is  not  entitled  to  an  exemption  of  four  hundred  dol- 
lars out  of  his  stock  in  trade.     (In  re  Schwartz,  4  B.  R.  588.) 
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A  merchant  tailor  who  does  not  sell  goods  as  merchants  usually  do,  but  man- 
ufactures them  for  customers  upon  special  orders  under  his  own  superintend- 
ence, is  entitled  to  the  exemption  of  four  hundred  dollars,  under  the  laws  of 
Kansas.  The  fact  that  he  did  not  do  all  the  work  himself,  but  employed  work- 
men, makes  no  difference.  '  (In  re  Jones,  2  Dillon,  243.) 

Under  the  laws  of  Kansas,  the  whole  house  occupied  by  the  bankrupt  as  a 
home  is  exempt,  though  a  portion  of  it  may  be  used  and  may  have  been  construct- 
ed with  a  view  to  be  used  for  other  purposes.     (In  re  Tertelling,  2  Dillon,  339.) 

In  order  to  come  within  the  provisions  of  the  homestead  laws  of  Michigan, 
the  dwoUing-house  must  be  owned  by  the  occupant,  as  well  as  the  land  upon 
which  it  is  located.     {In  re  J.  F.  &  0.  R.  Parks,  9  B.  R.  270.) 

Under  the  laws  of  Nebraska,  it  is  not  necessary  that  the  ownership  of  the 
land  must  be  of  the  full  legal  title.  It  is  sufficient  that  the  interest  be  such  as 
may  be  sold  on  execution  or  subjected  to  the  payment  of  debts.  A  title  bond 
makes  the  holder  the  owner  in  such  a  sense  as  to  entitle  him  to  the  benefit  of  the 
homestead  exemption.      {Bartholomew  v.  West,  8  B.  R.  12;  s.  c.  2  Dillon,  290.) 

Practice  in  makine:  exemptions,  and  Exceptions  thereto. 

The  register  does  not  hold  a  court  auxiliary  to  the  district  court.  His  duties 
are  purely  ministerial,  and  he  cannot  pass  upon  questions  of  fact,  except  when 
a  special  case  is  referred  to  him.  He  has  nothing  to  do  with  the  report  of  ex- 
emption, unless  it  is  referred  to  him,  and  certainly  has  no  authority  to  take 
testimony,  and  thereupon  determine  its  correctness.  The  report  must  be  filed 
in  court,  and  the  court  can  not  recognize  a  deposit  of  it  with  the  register.  It  is  the 
groundwork  for  movements  in  court,  and  is  the  basis  of  a  contest  in  which  the 
court  may  call  a  jury  for  its  aid  in  reviewing  the  discretion  and  judgment  exer- 
•cised  by  the  assignee  in  setting  aside  and  issuing  his  certificate  for  property 
claimed  to  be  exempt  under  State  laws,  or  otherwise.  If  the  court  does  not 
have  upon  its  files  a  report,  duly  and  properly  returned  according  to  law,  all 
proceedings  resting  thereon  are  irregular.     {In  re  Oordes,  1  Pac.  L.  R.  165.) 

Where-a  doubt  exists  as  to  whether  the  bankrupt  has  made  full  disclosures 
of  all  his  property  in  his  schedules,  he  is  not  entitled  to  his  exemption  until  after 
his  last  examination.     {In  r«  Mastbaum,  2  W.  N.  479.) 

A  proper  and  reasonable  construction  of  the  rule  requiring  the  assignee  to 
make  a  report  of  the  exempted  property  within  twenty  days  after  receiving  the 
assignment,  demands  that,  where  the  property  to  be  exempted  is  in  litigation, 
the  time  shall  be  computed  from  the  date  of  the  final  decision  of  the  court,  so  as 
to  give  twenty  days  after  the  property  is  adjudged  to  be  within  or  under  the  con- 
trol of  the  assignee.     {In  re  D.  Shields,  1  B.  R.  344.) 

In  the  list  of  exceptions  the  value  of  the  articles  set  apart  should  be  stated, 
so  that  it  may  be  seen  whether  they  come  within  the  limitations  of  the  act.  {In 
re  Graham,  2  Biss.  449.) 

The  provisions  of  Rule  XIX,  requiring  the  assignee  to  report  to  the  court  the 
"articles  set  oti'  to  the  bankrupt  under  the  fourteenth  section  of  the  act,  with  the 
estimated  value  of  each  article,"  evidently  refers  to  the  "  necessary  household 
and  kitchen  furniture,  and  other  articles  and  necessaries  not  exceeding  $500  in 
value,"  which  the  assignee  is  by  that  section  required  to  designate  and  set 
apart,  ami  not  to  real  estate  held  as  a  homestead.  A  homestead  is  not  a  neces- 
sary article  to  be  set  off  by  the  assignee.  {In  re  0.  Hunt,  5  B.  R.  493 ;  s.  c.  2 
L.  T.  B.  197;  s.  c.  4  0.  L.  N.  5;  s.  c.  2  Pac.  L.  R.  146.) 

The  auxiliary  "  may,"  in  Rule  XIX,  allowing  creditors  to  file  exceptions,  is 
not  be  taken  in  an  imperative  sense.  Ttie  supreme  court  intended  to  leave  a 
discretion  with  the  circuit  and  district  courts,  to  permit  them  to  repair  accidents, 
correct  mistakes,  and  prevent  frauds.  {In  re  Perdue,  2  B.  R..  183  ;  s.  c.  2  W.  J. 
^79.) 
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Where  an  attempt  is  made  to  exempt  a  species  of  property  that  can  not  be 
exempted,  it  is  not  necessary  in  order  to  defeat  the  exemption,  to  file  exceptions 
within  the  required  time.  No  exceptions  need  be  taken.  The  title  to  property 
so  attempted  to  be  exempted,  passes  to  the  assignee,  and  remains  in  him  until  it 
is  divested  in  some  one  of  the  ways  provided  by  the  law.  The  attempt  to^ 
exempt  is  ineffectual.  The  creditors  may  except  to  the  account  of  the  assignee, 
if  he  omits  to  account  for  or  charge  himself  with  the  value  of  such  property.. 
{In  re  Qainey,  2  B.  R.  525 ;  in  re  Jackson  &  Pearce,  2  B.  R.  508 ;  in  re  Parish,. 
2  B.  R.  168.) 

Where  the  exceptions  are  as  to  articles  comprehended  by  the  terms 
"  household  or  kitchen  furniture,  or  other  articles  or  necessaries,"  they  must 
be  made  in  the  way,  and  also  in  the  time,  prescribed.  {In  re  Gainey,  2  B.  R^ 
525.) 

Where  the  exceptions  go  to  the  title  to  the  exempted  property,  they  need 
not  be  filed  vcithin  the  required  time.  {In  re  Perdue,  2  B.  R.  183;  s.  c.  2  W. 
J.  279.) 

Qumre.  Should  the  assignee  give  notice  to  the  creditors  that  he  has  filed 
his  report  of  articles  set  apart  for  the  bankrupt?  {In  re  Perdue,  3  B.  R.  183; 
s.  c.  2  W.  J.  279.) 

The  assignee  is  not  obliged  to  designate  articles  on  which  there  is  no  lien.. 
If  he  were,  the  bankrupt  might  have  nothing  exempted.  The  assignee,  more- 
over, is  not  a  judicial  officer  to  determine  the  question  of  lien  or  no  lien.  If  the 
assignee  should  make  such  a  designation  of  exempted  articles  as  would  by  rea- 
son of  the  incumbrances  on  those  articles,  be  worthless  or  insufficient  to  fulfil 
the  beneficent  design  of  the  law  in  making  exemptions,  the  bankrupt  could  ob- 
tain redress  by  excepting  to  the  determination  of  the  assignee.  His  appeal 
from  the  assignee  to  the  court  would  bring  before  the  court  the  whole  question 
of  the  existence  and  amount  of  the  liens.     {In  re  0.  H.  Preston,  6  B,  R.  545.) 

Where  the  exemption  under  the  State  law  is  absolute,  it  is  not  necessary  in 
order  to  preserve  the  exemption  that  the  bankrupt  shall  apply  to  the  assignee  to 
have  the  property  selected  and  set  apart  as  a  homestead.  {Bix  v.  Capitol  Bank, 
2  Dillon,  367.) 

The  decision  of  the  assignee  can  only  be  reversed  on  an  exception  to  it.  This 
need  not  be  done  in  the  shape  of  a  formal  bill  of  exceptions.  (Jn  re  Richard 
Prior,  4  Biss.  262;  in  re  W.  H.  Thiell,^  Biss.  241.) 

The  court  will  deem  the  allowance  made  by  the  assignee  to  be  reasonable 
and  suitable  until  the  contrary  is  shown  by  some  appropriate  facts  and  proofs. 
{Inre  Ziba  Williams,  5  Law  Rep.  155.) 

The  court  will  not  reverse  the  decision  of  the  assignee,  unless  it  plainly 
appears  that  he  has  abused  the  discretionary  power  confided  to  him.  {In  re  W. 
H.  Thiell,  4  Biss.  241.) 

Sec.  5046. — -All  the  property  conveyed  by  the  bankrupt  in 
fraud  of  his  creditors ;  all  rights  in  equity,  choses  in  action,  patent 
rights  and  copyrights ;  all  debts  due  him,  or  any  person  for  his 
use,  and  all  liens  and  securities  therefor ;  and  all  his  rights  of  action 
for  property  or  estate,  real  or  personal,  and  for  any  cause  of  action 
which  he  bad  against  any  person  arising  from  contract  or  from 
the  unlawful  taking  or  detention,  or  injury  to  the  property  of  the 
bankrupt ;  and  all  his  rights  of  redeeming  such  property  or 
estate  ;  together  with  the  like  rigbt,  title,  power,  and  authority  to 
sell,  manage,  dispose  of,  sue  for,  and  recover  or  defend. the  same, 
as  the  bankrupt  might  have  had  if  no  assignment  had  been  made,. 
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-shall,  in  virtue  of  the  adjudication  in  bankruptcy  and  the  appoint- 
ment of  his  assignee,  but  subject  to  the  exceptions  stated  in  the 
preceding  section,  be  at  once  vested  in  such  assignee. 

Statute  Revised— March  2,  186Y,  ch.  176,  §  U,  U  Stat.  622.  Prior  Stntutes— 
April  4,  1800,  ch.  19,  §§  18,  IT,  20,  44,  2  Stat.  25,  26,  27,  33;  Aug.  ID,  1841, 
^h.  9,  §  3,  5  Stat.  442. 

Clioses  in  Action. 

The  phrase  "  choses  in  action  "  is  qualified  and  limited  by  the  rest  of  the 
section.  The  choses  in  action  for  tort  which  pass  to  the  asBignee  are  rights  of 
action  for  real  or  personal  property,  or  for  the  unlawful  taking  or  detention  of 
property,  or  for  injuries  thereto,  and  not  causes  of  action  for  merely  personjil  in- 
juries.    (Monan  v.  Orton,  12  B.  R.  405 ;  s.  c.  84  Wis.  259.) 

The  words  "  choms  in  action  "  mean  nothing  more  than  the  words  "  rights 
■of  action,"  and  it  has  been  uniformly  held  that  these  latter  words  only  include 
rights  of  action  founded  on  contracts  or  for  injuries  to  pi'operty,  and  not  rights 
of  action  for  torts  which  are  purely  personal,  and  die  with  the  party.  {Dillard 
T.  Collins,  25  Gratt.  343.) 

The  rights  of  action  which  pass  to  the  assignee  are  those  that  are  founded 
upon  beneficial  contracts  made  with  the  bankrupt  where  the  pecuniary  loss  is 
the  substantial  and  primary  cause  of  action,  and  for  injuries  affect'ng  his  prop- 
erty, so  far  as  they  do  not  involve  a  claim  for  personal  damages.  (^Dillard  v. 
Collins,  25  Gratt.  343.) 

An  action  for  an  abuse  of  an  attachment  or  garnishee  process  is  an  action 
for  a  personal  injury,  and  does  not  pass  to  the  assignee,  although  the  wrong 
injured  the  bankrupt's  business.  (Noonan  v.  Orton,  l2  B.  R.  405;  s.  c.  34  Wis. 
259.) 

A  plea  that  the  plaintiff  has  been  adjudicated  bankrupt  is  not  a  good  plea  to 
an  action  of  slander.     (Dillard  v.  Collins,  25  Gratt.  343.) 

A  right  of  action  for  damages  arising  from  a  fraudulent  and  deceitful  recom- 
mendation of  a  person  as  worthy  of  trust  and  confidence,  does  not  pass  to  the 
-assignee.  (Crockett  v.  Jewett,  2  B.  R.  208;  s.  c.  2  Ben.  514;  s.  c.  2  L.  T.  B. 
21.) 

Frandailent  Conveyances. 

The  provisions  of  this  clause  relate  to  the  State  statutes  against  fraudulent 
conveyances,  and  to  those  only ;  and  the  right  of  action  is  not  affected  by  sec- 
tion 5128.  Section  5128  has  no  reference  to  those  statutes,  but  is  only  in- 
tended to  reach  frauds  on  the  bankrupt  act.  (Bradshaw  v.  Klein,  1  B.  R.  542; 
s.  c.  2  Biss.  20;  s.  c.  1  L.  T.  B.  72;  Enowlton  v.  Moseley,  105  Mass.  136;  Allen 
V.  Montgomery,  10  B.  R.  503;  s.  c.  48  Miss.  101;  Hyde  v.  Sontag,  8  B.  R.  225; 
s.  c.  1  Saw.  249.) 

Property  received  by  a  creditor  in  fraud  of  a  compromise  agreement  vests  in 
the  assignee  of  the  debtor  under  this  clause.  (Amsineh  v.  Bean,  8  B.  R.  228; 
s.  c.  11  B.  R.  495;  s.  c.  10  Blatch.  361;  s.  c.  22  Wall.  395.) 

The  assignee  represents  the  rights  of  creditors,  as  well  as  the  rights  of  the 
bankrupt,  and  any  lien  or  incumbrance  which  would  be  void  for  fraud  as  against 
creditors  if  no  petition  had  been  filed,  or  assignee  appointed,  will  be  equally  void 
as  against  the  general  creditors  represented  by  the  assignee.  He  m^y  contest 
the  validity  of  a  conveyance,  even  though  the  bankrupt  could  not.  That  is 
what  the  act  moans  when  it  vests  in  the  assignee  all  property  conveyed  in  fraud 
-of  creditors.  It  does  not  make  any  conveyance  or  incumbrance  fraudulent.  It 
simply  clothes  the  assignee  with  the  entire  title,  notwithstanding  such  convey- 
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ance  or  incumbrance,  and  makes  it  his  duty  to  invoke  the  proper  jurisdiction  to 
annul  the  fraudulent  proceedings.  {In  re  Wynne,  4  B.  R.  33 ;  s.  c.  Chase,  327;. 
E.  c.  3  L.  T.  B.  116 ;  BradsMw  v.  Klein  et  al.  1  B.  R.  542 ;  s.  c.  2  Biss.  20 ;  s.  c. 
1  L.  T.  B.  72;  in  re  Metzger,  2  B.  R.  355;  in  re  Louis  Meyeis,  1  B.  R.  581;  s. 
c.  2  Ben.  424;  Boone  v.  Hall,  7  Bush,  66;  Pratt  v.  Guriia,  6  B.  R.  139;  Garr- 
V.  Gale,  3  W.  &  M.  38 ;  s.  c.  2  Ware,  330 ;  Garr  v.  Hilton,  1  Curt..  230 ;  Ash- 
ley V.  BoUnson,  29  Ala.  112;  vide  Beavis  v.  Oarner,  12  Ala.  661  ;  Porter  v. 
Duglats,  27  Miss.  379  ) 

Conveyances  made  with  a  specific  intent  to  defraud  creditors,  and  convey- 
ances in  fraud  of  creditors,  in  the  technical  and  legal  sense  of  the  term,  are  both 
within  the  letter  and  spirit  of  the  bankrupt  act.  All  conveyances  made  void  as 
against  creditors  by  the  statute  of  frauds,  in  legal  contemplation,  are  made  in 
fraud  of  such  creditors,  whether  they  are  fraudulent  in  fact  by  specific  intent  or 
only  fraudulent  in  law.  {Edmondson  v.  Hyde,  7  B.  R.  1 ;  s.  c.  2  Saw.  205 ;  s. 
c.  5  L.  T.  B.  380;  Allen  v.  Massey,  4  B.  R.  248;  s.  c.  7  B.  R.  401 ;  s.  c.  17 
Wall.  851 ;  s.  c.  2  Abb.  C.  0.  60;  s.  c.  1  Dillon,  40;  s.  c.  1  L.  T.  B.  218;  in  re 
Geo.  P.  Morrill,  8  B.  R.  117;  s.  c.  2  Saw.  356.) 

The  declaration  of  a  homestead  is  in  no  sense  a  conveyance.  He  who  de- 
clares land  which  he  already  owns  to  be  a  homestead,  does  not  convey  it.  He 
merely  avails  himself  of  a  legal  right  to  place  it  in  a  condition  where  it  will  not 
be  liable  to  a  forced  sale.  The  right  of  property  remains  unchanged,  except 
that  the  law,  mindful  of  the  object  for  which  homesteads  are  allowed  to  be  de- 
clared, provides  that  after  the  declaration  the  homestead  can  not  be  alienated 
except  with  the  concurrence  of  the  wife,  and  that  on  the  death  of  the  husband 
it  survives  to  her  for  the  benefit  of  herself  and  the  family.  It  is  evident  that  to 
call  the  declaration  of  a  homestead  a  conveyance  of  the  property  would  be  doing 
extreme  violence  to  the  language  of  the  act,  and  in  view  of  the  provisions  allow- 
ing exemptions,  such  construction  is  inadmissible.  {In  re  Henkel,  2  B.  R.  546; 
s.  0.  2  Saw.  305.) 

An  assignee  may  maintain  an  action  to  set  aside  fraudulent  conveyances 
made  by  the  debtor  before  he  was  adjudged  a  bankrupt,  and  even  before  the 
bankrupt  act  was  passed.  {Bradahaw  v.  Klein,  1  B.  R.  542 ;  s.  c.  2  Biss.  20 ; 
s.  c.  1  L.  T.  B.  73.) 

After  the  commencement  of  proceedings  in  bankruptcy,  no  one  but  the  as- 
signee can  bring  or  maintain  an  action  to  set  aside  a  fraudulent  conveyance 
made  by  the  bankrupt.  {In  re  Louis  Meyers,  1  B.  R.  681;  s.  c.  2  Ben.  424; 
Stewart  v.  Isidor,  1  B.  R.  485 ;  s.  o.  6  Abb.  Pr.  [N.  S.]  68 ;  Goodwin  v.  Sharkey, 
3  B.  R.  558;  s.  c.  5  Abb.  Pr.  [N.  S.]  64;  Allen  v.  Montgomery,  10  B.  B.  508;, 
s.  c.  48  Miss.  101 ;  Mwards  v.  Goleman,  2  Bibb,  204 ;  Thurmond  v.  Andrews, 
13  B.  R.  157;  s.  o.  10  Bush,  400.) 

The  assignee  may  avoid  a  fraudulent  conveyance,  although  he  has  no  lien  on 
the  property.  {Graginv.  Oarmichael,  11  B.  R.  511 ;  s.  c.  2  Dillon,  519;  in  re 
Win.  B.  Duncan,  14  B.  R.  18.) 

If  the  fraud  was  merely  constructive,  and  not  actual,  the  assignee  can  not  re- 
cover in  an  action  at  law.     {Badger  v.  Story,  16  N.  H.  168.) 

If  the  assignee  refuses  to  institute  proceedings  to  set  aside  a  fraudulent  con- 
veyance, any  creditor  who  has  proved  his  debt  has  a  right  to  apply  to  the  court 
for  an  order  directing  proceedings  for  that  purpose  to  be  instituted,  upon  such 
terms  as  appear  to  be  right.     {Freelander  v.  Holloman,  9  B.  R.  331.) 

A  creditor  may  file  a  bill  in  equity  to  vacate  a  fraudulent  conveyance,  and 
make  the  assignee  a  party  defendant.  {Freelander  v.  Holloman  9  B  R  '831  • 
Allen  V.  Montgomery,  10  B.  R.  503;  s.  c.  4B  Miss.  101;  Sands  v.  Codwise  4 
Johns.  536.)  ' 

A  creditor  can  not  file  a  bill  in  a  State  court  to  set  aside  a  fraudulent  convey- 
ance without  making  the  assignee  a  party.     {Alsabrook  v.  Gates,  5  Tenn.  271.) 
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If  a  creditor,  who  does  not  prove  his  debt,  holds  a  judgment  which  is  a  lien 
on  property  fraudulently  transferred  by  the  bankrupt,  he  may  issue  «Ji.fa.a,nri 
levy  thereon  even  after  the  commencement  of  the  prooeedins;s  in  bankruptcy,  if 
the  assignee  has  taken  no  steps  to  reach  the  property.  (Barter  v.  Terrell,  64 
Geo.  146.) 

The  right  of  creditors  to  institute  a  suit  to  set  aside  a  fraudulent  copveyance 
is  perfect  upon  the  refusal  of  the  assignee  to  permit  the  use  of  his  name,  and 
can  not  be  divested  after  the  institution  of  the  suit  by  any  change  of  the  a.s- 
signee,  for  the  latter  merely  comes  into  the  place  of  the  former  and  acquires  no 
greater  rights  than  he  had.  If  the  case  has  been  carried  to  an  appellate  court, 
the  proceedings  will  not  be  stayed  until  such  assignee  is  made  a  party.  (Bands 
V.  Oodwige,  2  Johns.  485.) 

The  creditors,  ns  beneficiaries,  are  proper,  though  not  necessary,  parties. 
(Boone  v.  Sail,  7  Bush,  66.) 

When  a  creditor  has  acquired  a  lien  by  virtue  of  proceedings  instituted  prior 
to  the  commencement  of  proceedings  in  bankruptcy  to  set  aside  a  fraudulent 
conveyance  of  a  bankrupt,  he  may  continue  the  suit  so  as  to  enforce  his  Men. 
(Sedgwick  v.  Minek,  1  B.  R.  675;  s.  c.  6  Blatch.  156;  Stewart  v.  Mdor,  1  B.  B. 
485;  s.  c.  5  Abb.  Pr.  [N.  S.]  68;  Carr  v.  Fearington,  63  N.  C.  560;  Wooten  *. 
Clark,  23  Miss.  75 ;  Fetter  v.  Oirode,  4  B.  Mon.  482 ;  Storm  v.  Waddell,  2  Sandfc 
Ch.  494 ;  contra.  Smith  v.  Gordon,  2  N:  Y.  Leg.  Obs.  325 ;  s.  c.  6  Law  Rep.  318.) 

A  petition  to  set  aside  a  deed  of  trust  not  contrary  to  other  provisions  of  the 
bankrupt  act  should  allege  that  the  property  was  conveyed  by  the  bankrupt  in 
fraud  of  his  creditors,  and  show  that  the  same  passed  to  the  assignee,sunder  this 
section,  as  property  conveyed  by  the  bankrupt  in  fraud  of  his  creditors.  (In  re 
Broome,  3  B.  R.  343 ;  s.  c.  8  Ben.  488.) 

Equity  looks  at  substance  and  not  form.  It  penetrates  beyond  externuls  to 
the  substance  of  things,  and  it  accounts  as  nothing  and  delights  to  brush  away 
barricades  of  written  articles[and  formal  documents,  when  satisfied  that  they  have 
been  devised  to  conceal  or  protect  fraud.  If  the  fraud  does  not  consist  in  a  par' 
ticular  sale,  but  in  the  mode  of  conducting  the  business,  it  is  a  continuous 
fraud.  (Martin  v.  Smith,  4  B.  R.  275 ;  s.  c.  1  Dillon,  85 ;  s.  c.  3  L.  T.  B.  [0.  R.J 
199) 

The  statute  of  limitations  of  Missouri  contemplates  fraud  which  is  secret  or 
concealed,  as  distinguished  from  fraud  which  is  open  and  known.  If  a  party 
knows  the  facts  constituting  the  fraud,  he  knows  the  transaction  to  be  fraudu- 
lent. It  is  not  enough  simply  that  he  is  aware  of  the  fact  of  the  transfer,  but  he 
must  know  the  facts  which  make  that  transfer  fraudulent.  If  those  facts  are  such 
that  any  creditor  must,  if  ordinarily  vigilant,  have  discovered  the  fraud  within 
five  year.',  the  action  will  be  barred.  (Ma/rtin  v.  Smith,  4  B.  R.  275;  s.  o.  1 
Dillon,  85;  s.  c.  3  L.  T.  B.  [C.  R.]  199.) 

A  mortgage  upon  a  stock  of  goods  which  authorizes  the  mortgagor  to  sell 
them  and  replace  them  with  others,  at  such  time  and  in  such  manner  as  he  m>iy 
determine,  and  use  the  proceeds  generally  as  he  sees  fit,  is  fraudulent  and  void. 
A  mortgage  accompanied  by  such  an  agreement,  consent,  or  understanding  is  no 
protection  to  the  mortgagee.  Such  an  arrangement  defeats  its  essential  nature 
and  qualities  as  a  mortgage,  so  that  it  can  not,  in  a  legal  sense,  be  called  a 
security.  It  is  nothing  more  than  the  expression  of  a  confidence  by  the  mort- 
gagee in  the  mortgagor,  [f  such  an  agreement  is  inserted  in  the  mortgage, 
it  is  proven  by  the  production  of  the  mortgage,  but  if  it  is  not,  it  may 
be  proven  by  evidence  aliunde.  It  is  not  necessary  that  it  should  be 
in  writing  or  in  the  mortgage.  It  may  be  proven  by  parol,  or  inftrred 
from  circumstances  and  the  conduct  of  the  parties.  (In  re  Kahley  et  al. 
4  B.  R.  378;  s.  c.  2  Biss.  383;  Harmy  v.  Crane,  5  B.  R.  218;  s.  c.  2  Biss.  496; 
in  re  Perrin  &  Hance,  7  B.  B.  283  ;  in  re  Samuel  Cantrell,  6  Ben.  482 ;  Smith  v. 
McLean,  10  B.  R.  260;  Smith  v.  Ely,  10  B.  R.  553;  Robinson  v.  Elliott,  11  B. 
R.  553  ;  s.  c.  22  Wall.  513;  in,  re  Manly,  3  B.  R.  291 ;    s.  c.  2  Bond,  261 ;  s.  c. 
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2  L.  T.  B.  89;  contra,  Brett  v.  Carter,  14  B.  E.  301 ;  Barron  v.  Morri8,*14:  B.  B. 
371 ;  s.  c,  2  Woods,  354;  Johnson  v.  Patterson,  3  Woods,  443.) 

If  the  power  to  sell  is  not  contained  in  the  mortgage,  its  existence  tnnst  be 
found  by  the  jury  before  the  mortgage  can  be  declared  fraudulent.  {Miller  v. 
Jones,  15  B.  R.  150.) 

A  provision  that  a  certain  person  shall  take  possession  of  the  property  as 
trustee  under  the  mortgage  and  retain  possession  until  the  mortgage  debt  is  paid 
will  not  render  the  mortgage  valid,  if  the  trusteeship  is  a  mere  pretense  and  the 
trustee  merely  sees  that  the  business  is  regularly  conducted.  (Smith  v.  Eli/,  10 
B.  R.  563.) 

The  taking  of  possession  under  a  claim  of  title  will  not  render  the  mortgage 
good,  for  the  title  still  remains  fraudulent.  (Smith  v.  Ely,  10  B.  R.  553  ;  Bob- 
inson  v.  Elliott,  11  B.  R.  553;  s.  c.  22  Wall.  513;  in  re  William  D.  Forbes,  5 
Biss.  510.) 

A  mortgage  may  be  in  operation  as  to  a  portion  of  the  property,  and 
fraudulent  as  to  the  residue.  (In  re  Kahley,  4  B.  R.  378;  s.  c.  2  Biss.  383;  in 
re  Perrin  &  Hance,  7  B.  R.  283 ;  in  re  Geo.  P.  Morrill,  8  B.  R.  1 17 ;  s.  c.  2  Saw. 
S56.) 

A  mortgage  containing  a  stipulation  that  the  mortgagor  shall  remain  in  pos- 
session, and  sell  the  mortgaged  property  as  agent  of  the  mortgagee,  and  ac- 
count for  the  proceeds,  until  the  mortgage  debt  is  paid,  is  not  necessarily  void. 
If  carried  out  in  good  faith,  it  does  not  hinder,  delay,  or  defraud  creditors.  The 
object  is  to  subject  the  mortgaged  property  to  the  payment  of  the  loan.  The 
mortgagor  can  only  rightfully  dispose  of  it  for  the  purpose  of  liquidating  the 
secured  debt.  He  can  not  sell  for  his  own  use;  this  would  be  a  fraud  upon 
creditors,  and  if  such  permission  was  given  by  the  terms  of  the  instrument,  or 
agreed  and  consented  to  lay  parol,  the  mortgage  would  be  void.  (Hawkins  v. 
First  National  Bank  of  Eastings,  2  B.  R.  338;  s.  c.  1  Dillon,  462;  contra,  in  re 
Win.  D.  Forbes,  5  Biss.  510.) 

A  mere  power  of  sale  will  not  vitiate  a  mortgage  of  personal  property  if  it  is 
provided  that  the  proceeds  shall  be  applied  to  purchase  other  goods  as  a  sub- 
stitute for  those  sold.     (Mitchell  v.   Winsloie,  2  Story,  630.) 

When  the  State  laws  make  all  sales  of  chattels  void  unless  accompanied  by 
delivery  within  a  reasonable  time,  and  followed  by  an  actual  and  continued 
change  of  possession,  and  there  was  no  delivery  or  change  of  possession  because 
the  vendor  and  vendee  lived  together  in  the  same  house,  the  sale  is  void,  and  the 
assignee  may  recover  the  property  so  sold.  (AUm  v.  Moisey,  4  B.  R.  248;  s.  c. 
7  BrR.  401;  s.  0.  1  Dillon,  40;  s.  c.  2  Abb.  0.  0.  69;  s.  c.  17  Wall.  351;  s.  c. 
1  L.  T.  B.  218;  Edmondson  v.  Hyde,  7  B.  R.  1 ;  s.  c.  2  Saw.  205;  s.  c.  5  L.  T. 
B.  380.) 

If  the  change  of  possession  does  not  accompany  the  transfer,  it  is  not  sufB- 
cient  that  a  change  is  made  before  a  creditor  acquires  a  lien  on  the  goods,  (In 
<re  Geo.  P.  Morrill,  8  B.  R.  117;  s.  c.  2  Saw.  356.)  ' 

From  Twyne's,  down  to  the  very  latest  case,  no  sale  has  ever  been  upheld  by 
any  court  where  the  vendor  has  remained  in  possession,  performing  all  the 
offices  of  an  absolute  owner,  and  continuing  so  for  many  months  in  every  bene- 
flcial  use  and  enjoyment  which  ordinarily  appertain  to  the  ownership  of  prop- 
erty. No  state  of  facts  can  be  made  out  of  suflBcient  force  to  repel  the  inference 
of  fraud.  (In  re  Hussraan,  2  B.  R.  437;  s.  c.  2  L.  T.  B.  53;  s.  c.  1  C.  L.  N. 
177;  in  re  Manly,  3  B  R.  2fll;  s.  c.  2  Bond,  261 ;  s.  o.  2  L.  T.  B.  89;  FosUr  v. 
Hockley  &  Sons,  2  B.  R.  406;  s.  c.  2  L.  T.  B.  8;  s.  c.  1  C.  L.  N.  137.) 

The  publicity  attributed  to  an  involuntary  transfer  of  personal  property 
under  an  execution  fairly  levied,  prevents  tho  application  of  the  general  rule, 
that  continuance  of  pos.session  by  a  debtor  after  a  transfer  of  his  property  is  a 
badge  of  such  fraud  as  renders  the  transfer  avoidable  by  his  creditors,  though  it 
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was  a  t*nsfer  for  a  valuable  consideration.  But  the  exception  ceases  as  soon  as 
the  demandij  of  the  judgioent  creditors  are  paid.  When  these  demands  are 
paid  the  general  rule  becomes  applicable.  (In  re  Wm.  H.  Long,  3  B.  R.  quarto, 
66.) 

If  such  change  of  possession  is  made  as  the  nature  of  the  subject  admits  of; 
nothing  more  is  in  general  required.  {Mitchell  v.  McKibbin,  8  B.  R.  548 ;  s.  c. 
29  Leg.  Int.  412.) 

The  retention  of  the  possession  of  fixtures  after  the  execution  of  1  mortgage 
is  merely  jorima/acte  evidence  of  fraud.     {Howard  v.  Prince,  11  B.  R.  332.) 

In  Kentucky,  an  actual  change  of  possession,  so  far  as  the  thing  sold  is  sus- 
•ceptible  of  it,  is  absolutely  necessary  to  the  validity  of  the  sale,  as  to  creditors 
and  subsequent  purchaser,  whenever  the  vendor  at  the  time  of  the  salejs  in  pos- 
session of  the  property.  And  this  transmutation  of  possession,  to  be  effectual, 
must  not  be  merely  nominal  or  momentary,  but  must  be  real,  actual  and  open, 
and  such  as  may  be  publicly  known.  {In  re  Hussman,  3  B.  R.437;  s,  c.  2  L.  T. 
B.  6.3 ;  s.  c.  1  0.  L.  N.  177.) 

An  absolute  deed  intended  as  a  mortgage  is  not  conclusive  evidence  of  fraud. 
{Gaffney  v.  Signaigo,  1  Dillon,  158.) 

TVhere  the  State  laws  make  the  purchase  of  property  in  the  name  of  another 
presumptively  fraudulent  as  to  existing  creditors,  and  raise  a  trust  in  favor  of  such 
creditors  when  the  presumption  of  fraud  is  not  disproved,  property  so  purchased 
passes  to  the  assignee  of  the  party  whose  money  was  so  invested,  and  he  can  sue 
for  and  recover  the  same.     {In  re  Louis  Meyers,  1  B.  R.  581 ;  s.  c.  2  Ben.  424.) 

By  the  laws  of  Mississippi,  the  income  of  a  wife's  separate  estate,  so  far  as 
necessary,  should  be  used  jointly  with  that  of  her  husband  in  support  of  the 
family.  If  she  permits  the  husband  to  receive  the  income  of  her  estate  without 
accounting  for  the  same  for  a  longer  period  than  one  year,  she  loses,  the  right  to 
■call  him  to  an  account  for  such  income.  The  accounting  for  such  income  after 
the  title  has  thus  become  vested  in  the  husband,  is  a  gift  by  the  husband  to  the 
wife,  and  this  can  not  be  done  to  the  prejudice  of  creditors.  The  relationship  of 
the  parties  and  the  conveyance  of  all  property  that  is  subject  to  execution  are 
evidence  of  fraud.  The  rights  of  all  parties  must  be  governed  by  the  law  in  force 
when  they  accrue.  The  act  of  1867,  entitled  "An  act  to  amend' the  law  hereto- 
fore in  force  respecting  the  rights  of  married  women,"  has  no  application  to  this 
case,  having  been  passed  subsequent  to  the  conveyance.  {Gillespie  v.  McKnight 
et  al.  3  B.  R.  468.) 

A  condonation  after  a  deed  of  separation  renders  the  deed  a  voluntary  con- 
veyance instead  of  a  conveyance  for  a  valuable  consideration.  {Kehr  v.  Smith, 
7  B.  R.  97;  s.  c.  10  B.  R.  49;  s.  c.  2  Dillon,  50;  s.  c.  20  Wall.  31.) 

The  relinquishment  of  a  contingent  right  of  dower,  without  any  agreement  for, 
•compensation  therefor,  is  not  a  valuable  consideration  for  a  subsequent  convey- 
ance. {Kehr  v.  Smith,  7  B.  R.  97;  s.  c.  10  B.  R.  49 ;  s.  c.  2  Dillon,  50;  s.  c.  20 
Wall.  31.) 

A  promise  which  is  not  founded  upon  a  valuable  consideration  is  voluntary, 
and  not  a  sufficient  consideration  for  a  transfer.  {Kehr  v.  Smith,  7  B.  R.  97;  s.  c; 
10  B.  R.  49;  s.  c.  2  Dillon,  50;    s.  c.  20  Wall.  31.) 

A  voluntary  settlement  by  a  debtor  who  is  insolvent  is  fraudulent.  {Keating 
■V.  Keefer,  5  B.  R.  133 ;  s.  o.  1  L.  T.  B.  266 ;  s.  o.  4  L.  T.  B.  162 ;  Kehr  v.  S?nith, 
7  B.  R.  97;  s.  c.  10  B.  R.  49;  s.  c.  3  Dillon,  50;  s.  c.  20  Wall.  31.) 

In  determining  whether  the  donor  retains  enough  to  meet  his  liabilities, 
attention  should  be  given  to  the  business  in  which  he  is  engaged,  the  society  in 
whi'.'h  he  lives,  and  his  necessary  expenses.  The  economy  of  country  life  does 
not  furnish  a  standard  or  measure  for  city  transactions.  {SedgwieJc  v.  Place,  10 
B.  R.  28;  s.  c.  5  B.  R,  168;  s.  c,  5  Ben.  181;  s.  c.  12  Blatch.  163.) 
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If  the  subsequent  expenditures  in  improving  the  property  are  in  pur^ance  of 
a  plan   formed  at  the  time  of  the  gift  thereof,  the  whole  will  be  taken  as  one 
transaction.      (Sedgwick  v.  Place,  10  B.  B.  28;  s.  c.  5  B.  R.  168;  s.  c.  5  Ben. 
184;  s.  c.  12  Blatch.  163.) 

A  voluntary  conveyance  made  by  a  person  who  is  indebted  is  prima  facie 
fraudulent,  and  the  burden  is  on  the  grantee  to  show  that  the  debtor  had  abun- 
dant means,  besides  the  property  conveyed,  to  pay  all  his  debts.  (Pratt  v.  Cur-^ 
tis,  6  B.  B.  1S9.) 

The  assignee  alone  can  impeach  a  voluntary  conveyance,,  and  work  out  the 
equity  of  antecedent  creditors.     (Pratt  v.  Curtis,  6  B.  R.  139.) 

When  a  deed  is  void  as  to  existing  creditors,  and  is  therefore  set  aside,  all 
creditors,  both  prior  and  subsequent,  participate  in  the  fund  pro  rata.  A  matt 
who  is  indebted  and  unable  to  pay  can  not,  as  against  his  creditors,  part  with  his- 
property  under  the  name  of  a  sale  at  an  undervalue,  so  as  to  give  away  the  sur- 
plus value  to  a  father,  son,  friend,  or  favored  creditor.  (Mitchell  v.  Mc Kibbin^ 
8  B.  B.  648;  s.  c.  29  Leg.  Int.  412.) 

A  voluntary  settlement  by  a  man  who  is  indebted,  is  fraudulent  and  void  if 
the  debts  existing  at  the  time  of  the  conveyance  are  only  paid  by  contracting 
other  obligations  which  finally  result  in  insolvency.  (Antrim  v.  Kelly,  4  B.  B.. 
5S7.) 

The  earnings  of  &  feme  covert  are  by  the  common  law  the  property  of  the 
husband  and  liable  for  his  debts,  and  do  not  constitute  a  good  consideration  for 
a  conveyance.  (Keating  v.  Keefer,  5  B.  B.  133;  s.  c.  1  L.  T.  B.  266;  s.  c.  4 
L.  T.  B.  162.) 

The  payment  by  a,  feme  covert  of  her  money  toward.s  a  purchase  of  property^ 
without  insisting  upon  any  agreement  for  a  reconveyance  or  conveyance  of  any 
interest  to  her,  is  conclusive  evidence  of  a  gift  of  the  money  to  the  husband, 
without  any  right  on  her  part  to  reclaim  any  interest  in  the  land  or  in  its  pro- 
ceeds as  against  him  or  his  creditors.  (Keating  v.  Keefer,  5  B.  B.  133;  s.  c.  1 
L.  T.  B.  266;  s.  c.  4  L.  T.  B.  162.) 

A  purchase  in  the  name  of  3,  feme  covert  by  the  husband  constitutes  a  gift  to 
the  same  extent,  and  with  the  same  effect,  as  if  the  property  were  first  conveyed 
to  him,  and  the"n  by  him  to  her.  (Keating  v.  Keefer,  5  B.  B.  133;  s.  c.  1  L> 
T.  B,  266;  s.  c.  4  L.  T.  B.  162.)     . 

If  a  party  furnished  the  money  with  which  a  house  was  purchased  in  the 
name  of  the  bankrupt,  and  then  subsequently  took  a  note  therefor  which  he 
proved  against  the  estate,  a  conveyance  of  the  house  to  him,  after  the  giving  of 
the  note,  will  be  claimed  to  be  void,  and  not  an  execution  of  the  resulting  trust. 
(Napier  v.  Server,  2  W.  N.  400.) 

When  the  deed  is  kept  from  record,  and  the  debtor  appears  as  the  owner  and 
obtains  credit  upon  the  faith  of  the  property,  a  voluntary  conveyance  is  void  as 
to  subsequent  creditors.  (Keating  v.  Keefer,  6  B.  R.  133 ;  s.  c.  1  L.  T.  B.  266  ; 
s.  0.  4  L.  T.  B.  162;  in  re  Bainsford,  5  B.  B.  381.) 

A  voluntary  conveyance  made  with  the  intent  to  cast  on  creditors  the  haz- 
ards of  future  speculations,  and  to  provide  a  home  in  case  of  disaster,  is  fraudu- 
lent.    (In  re  Bainsford,  5  B.  B.  381.) 

The  assignee  claims  not  under  but  adversely  to  a  fraudulent  deed.  He  claims 
that  the  deed  is  void  as  to  creditors,  and  on  this  ground  alone  attacks  it,  and  up- 
on this  ground  alone  has  he  any  right  to  the  property.  He  can  not  claim  under 
it,  and  must  claim  against  it.  When  it  is  decreed  to  be  fraudulent  and  void  at 
his  instance,  he  can  not  set  it  up  to  defeat  the  right  of  the  debtor's  wife  to 
dower.  lie  can  not  ask  that  the  same  instrument  be  held  void  as  to  creditors, 
and  then  in  their  favor  held  valid  as  to  the  wife.  The  debtor's  wife  is  not,  un- 
der such  circumstances,  barred  of  hur  dower.  (Goxv  Wilder  7B  B  241  •  s 
c.  5  B.  B.  443 ;  s.  c.  2  Dillon,  132 ;  s.  c.  5  L.  T.  B.  500.)         ' 
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ThS  exemption  from  execution  is  a  right  or  privilege  given  to  the  debtor. 
He  may  waive  it  by  not  claiming  the  exemption.  If  he  does  not  choose  to  as- 
sert any  claim  to  have  the  property  exempted,  the  fraudulent  grantee  is  in  no 
position  to  claim  it  as  against  the  assignee.  {Edmonson  v.  Hyde,  T  B.  R.  1 ;  s. 
0.  2  Saw.  205;  s.  c.  5  L.  T.  B.  880;  contra,  Kehr  v.  8mith,  7  B.  R.  97;  s.  c.  10 
B.  R.  49;  s.  c.  2  Dillon,  50;  s.  c.  20  Wall.  81.) 

Where  by  the  State  laws  a,/eme  covert  may  own  property  in  her  own  right 
and  carry  on  business  in  her  own  name,  she  may  employ  her  husband  and  pay 
him.  she  has  a  right  to  all  the  advantages  that  flow  to  her  from  her  owa  or 
her  husband's  tact  and  foresight,  so  long  a.s  his  means,  services,  and  earnings  do 
not  enter  into  her  business.  Property  thus  obtained  lonajide  can  not  be  taken 
from  her  and  turned  over  to  the  creditors  of  her  husband.  On  the  question  of 
the  ownership  of  such  property,  the  presumptions  are  all  in  her  favor.  {Drigga 
V.  Svssell,  8  B.  R.  161 ;  s.  c.  1  L.  T.  B.  161 ;  s.  c.  1  C.  L.  N.  353 ;  in  re  El- 
dred,  3  B.  R.  256;  s.  c.  1  C.  L.  N.  389.) 

If  the  personal  labor  and  capacity  of  the  husband  have  contributed  largely 
to  the  accumulation  of  property  held  as  his  wife's  separate  estate,  or  if  a  suc- 
cessful business  conducted  in  her  name  has  been  wholly  managed  by  her,  and 
its  profits  resulted  alone  from  her  industry,  skill,  and  economy,  then,  as  by  the 
settled  principles  of  law  which  govern  the  relative  rights  of  husband  and  wife, 
even  the  proceeds  of  her  labor  and  industry  ordinarily  belong  to  him,  the  prop- 
erty so  acquired  is  subject  to  the  debts  of  the  husband,  whatever  equitable- 
rights  the  wife  may  have  as  between  herself  and  him ;  with  this  exception,  how- 
ever, that  the  skill,  care,  or  labor  of  either  husband  or  wife  bestowed  on  her 
estate,  so  far  as  may  be  reasonably  necessnry,  inures  to  the  benefit  of  such  es- 
tate, and  does  not  render  it  liable  to  the  husband's  debts.  {Sltackleford  v. 
Collier,  6  Bush,  149.) 

Where  a  husband  receives  money  from  his  wife  and  engages  in  transactions 
in  real  estate  in  her  name  until  he  accumulates  property  of  considerable  value 
by  his  skill  and  energy,  the  property  is  liable  to  his  assignee.  {Muirhead  v. 
Aldridge,  14  B.  R.  249.) 

According  to  the  laws  of  New  York,  as  interpreted  by  the  courts,  a  married 
woman  may  own  property  of  every  descripiion  in  the  same  manner  as  if  she 
were  a.Jeme  sole.  She  may  engage  in  trade,  and  her  labor  and  her  time  are  not 
the  property  of  her  husband.  She  may  even  employ  the  time  and  labor  of  her 
husband  in  the  business  of  using  her  capital  in  trade,  and  she  may  support  her 
husband  out  of  the  profits  of  her  business;  and  neither  the  fact  that  she  em- 
ploys her  husband,  nor  the  fact  that  the  labor  and  skill  of  the  husband  con- 
tribute to  the  success  of  the  business,  nor  the  fact  that  the  husband  and  his 
family  are  supported  out  of  the  profits  of  the  business,  will  make  the  business 
or  its  profits  the  property  of  the  husband.  {Voorhies  y.  Bonesteel,  7  Blatch. 
495;  s.  (c.  16  Wall.  16.) 

Under  the  laws  of  Greorgia,  a,  feme  covert,  with  the  consent  of  her  husband, 
may  have  a  separate  estate  in  her  earnings,  and  the  purchase  of  property  in  her 
name  with  such  earnings  is  not  fraudulent.     (Glenn  v.  Johnson,  18  Wall.  476.) 

A  mere  intent  to  prefer  does  not  render  a  transfer  fraudulent  which  is  other- 
wise vahd.     {Coohingham  v.  Ferguson,  4  B.  R.  636;  s.  c.  8  Blatch.  488.) 

Parties  who  have  taken  transfers  from  the  fraudulent  vendee  are  necessary 
parties.     {Coohingham  v.  Ferguson,  4  B.  R.  636;  s.  c.  8  Blatch.  488) 

By  the  laws  of  Florida,  an  assignment  appropriating  the  property  to  such 
creditors  as  shall  sign  a  compromise  agreement,  and  none  others,  with  a  direc- 
tion that  the  surplus  shall  then  revert  to  the  assignor,  is  not  an  assignment  of 
the  whole  of  the  assignor's  property,  and  is  fraudulent  and  void.  {In  re 
Broome,  3  B.  R.  444 ;  s.  c.  8  Ben.  488.) 

If  a  fraudulent  assignment  has  not  been  expressly  assented  to  by  the  credi- 
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tors,  it  19  merely  a  power  which  is  revoked  by  the  commencement  of  the  pro- 
ceedings in  bankruptcy.     {Ashley  v.  Botinson,  29  Ala.  112  ) 

The  assignee  may  recover  property  fraudulently  purchased  in  the  name  of 
another,  after  the  commencement  of  the  proceedings  in  bankruptcy,  with  the 
funds  of  the  bankrupt,     (ffyde  v.  Cojien,  11  B.  R.  461.) 

A  Ken  is  not  a  property  in  the  thing  itself,  nor  does  it  constitute  a  mere 
Tight  of  action  for  the  thing.  It  more  properly  constitutes  a  charge  upon  the 
thing.  In  some  general  sense  creditors  have  an  equitable  lien  upon  property 
purhased  with  the  debtor's  funds  in  the  name  of  another.  So  they  would  have 
if  a  general  liability  instead  of  a  resulting  trust  had  been  declared.  So  debts 
are  an  equitable  lien  upon  property  fraudulently  transferred  by  the  debtor,  and 
it  may  be  said  that  every  debtor  is  a  trustee  for  his  creditors,  and  bound  to  use 
his  property  for  their  benefit,  and  that  creditors  have  an  equitable  lien  upon  the 
property  of  the  debtor.  But  in  all  these  cases  the  usual  remedies  are  to  be  pur- 
sued to  create  and  force  the  lien  before  a  specific  charge  creating  an  incumbrance 
is  created.  A  creditor  can  not  enforce  the  liability  of  a  resulting  trust  under  the 
statute  without  a  preliminary  judgment  and  execution.  Before  the  equitable 
interests  of  a  debtor  can  be  reached  in  equity,  all  available  legal  remedies  must 
be  exhausted.  Neithera judgment  nor  execution  constitutes  a  lien  upon  equi- 
table interests.  The  coaimencement  of  the  equitable  action  and  the  filing  of 
t\\a  lis  pendens  m  necessary  for  that  purpose.  {Ocean  Nat'l  Banh  y.  Olcoti,  i6 
N.  Y.  12.) 

It  is  an  easy  matter  for  parties  to  go  through  the  form  of  paying  and  receiv- 
ing money  in  the  presence  of  witnesses.  This  is  the  common  device  of  parties 
contriving  a  fraud,  but  endeavoring  to  fortify  themselves  with  the  evidence  of 
good  faith.  So,  too,  the  placing  of  the  device  "agt."  on  the  sign  is  so  generally 
the  cover  of  fraud,  that  so  far  from  freeing  the  transaction  from  suspicion,  it  only 
serves  to  awaken  it.  When  the  parties  are  competent  witnesses  in  the  cause, 
but  do  not  testify  or  offer  any  explanation  of  the  transaction,  it  is  a  sound  rule, 
sustained  by  reason  as  well  as  by  authority,  that  the  presumption  is,  that  the 
evidence  in  their  possession,  if  given,  would  be  in  corroboration  of  that  which 
has  already  been  given  against  them.  {In  re  Hussman,  2  B.  R.  437;  s.  c.  2  L. 
T.  B.  53;  s.  c.  1  0.  L.N.  177.) 

A  conveyance  which  is  made  by  an  insolvent  to  a  relative  of  nearly  all  his 
property  for  an  inadequate  price,  for  the  purpose  of  putting  it  out  of  the  reach 
of  his  creditors,  and  which  is  absolute  in  form,  but  in  fact  on  secret  trust  for  the 
benefit  of  the  grantor  and  such  creditors  as  he  may  see  tit  to  select,  and  which 
is  kept  from  record  for  nearly  a  year,  has  nearly  every  badge  of  fraud.  {In  re 
J.  H.  0.  Lutgens,  7  Pac.  L.  R.  89.) 

Evidence  of  prior  transactions  between  the  same  parties  which  tends  to  show 
the  consideration  of  the  conveyance  and  the  inducements  which  led  the  debtor 
to  make  it,  bears  directly  upon  the  question  whether  it  was  made  in  good 
faith  or  in  fraud  of  creditors,  and  is  admissible.  {Knowlton  v.  Moseley,  105  Mass. 
136.) 

When  goods  covered  by  a  bill  of  sale  are  left  upon  the  premises  of  the  orig- 
inal owner  in  charge  of  a  person  partially  employed  by  him,  the  transfer  is  valid 
when  there  is  no  evidence  that  a  creditor  or  a  purchaser  has  been  misled  or  de- 
ceived thereby.     {JenUns  v.  Mayer,  3  B.  K.  776;  s.  c.  2  Biss,  303.) 

A  judgment  confessed  upon  a  defective  statement  is  not  absolutely  void,  but 
only  so  as  to  creditors  who  have  a  lien  upon  the  property  sought  to  be  affected 
by  the  judgment.  It  has,  indeed,  been  ruled  that  even  as  against  lien  cred- 
itors, the  insufficiency  of  statement  is  only  prima  facie  evidence  of  fraud,  and 
that  it  is  admissible  to  support  the  judgment  by  proof  that  the  transaction  was 
in  good  faith  and  the  judgment  confessed  upon  an  actual  existing  debt.  The 
bankrupt  act  must  be  construed  as  giving  the  creditors  who  prove  their  debts, 
from  and  after  the  filing  of  the  petition,  such  a  direct  interest  in  the  property 
or  assets  of  the  bankrupt  as  to  enable  them,  or  the  assignees  for  them,  to  attack 


5046.] 


FEAXJDULENT    CONVEYANCES,  541 


such  a  judgment  as  fraudulent  in  law  or  fact,  even  though  their  claims  do  not 
consist  of  judgments.     {In  re  Price  Fuller,  i  B.  R.  115;  s.  c.  1  Saw.  243.) 

The  statutes  requiring  chattel  mortgages  to  be  filed  in  the  office  of  the  county 
recorder,  do  not  make  a  mortgage  valid  which  would  otherwise  be  void  as  to  , 
creditors.  It  would  be  a  serious  drawbaclc  to  all  trading  operations,  if  a  dealer 
were  obliged  to  search  the  files  of  the  recorder's  office  to  ascertain  whether  there 
is  a  mortgage  on  property  held  out  to  the  world  by  a  party  as  his  own.  (In  re 
Manly,  3  B.  R.  291 ;  s.  c.  2  Bond,  261 ;  s.  c.  2  L.T.  B.  89;  RoUmon  v.  Elliott, 
11  B.  R.  553;  s.  c.  22  "Wall.  513.) 

No  acts  of  the  assignor,  after  the  assignment,  can  invalidate  it,  or  afford  any 
evidence  from  which  fraud  in  fact  can  be  legitimately  inferred.  When  a  con- 
veyance is  not  fraudulent  at  the  lime  of  the  making  of  it,  it  shall  never  be  said 
to  be  fraudulent  for  any  matter  ex  fost  facto.     {Beck  v.  Parker,  65  Penn.  262.) 

The  title  of  a  fraudulent  grantee  is  good  against  all  parties  except  the  as- 
signee and  creditors.  A  tenant  can  not  defeat  tne  title  of  the  grantee  by  show- 
ing fraud  in  a  transfer  by  his  landlord,  at  least  until  he  has  been  notified  by  the 
landlord's  assignee  of  a  claim  for  the  property.  Until  such  notice  the  tenant 
can  not  be  held  liable  to  the  assignee  for  rent.  {Steadman  v.  Jones,  65  N.  C. 
388.) 

Although  an  indorsement  on  a  mortgage  to  the  effect  that  it  shall  cover  pro- 
perty acquired  after  its  execution  is  made  for  the  purpose  of  defrauding  creditors, 
yet  it  will  not  affect  the  validity  of  the  original  mortgage.  {Wliithed  v.  Pilh- 
iury,  13  B.  R.  241.) 

The  assignee  has  no  greater  rights  than  the  judgment  creditor,  and  a  bona 
Jide  purchaser  from  a  fraudulent  grantee  will  be  protected,  although  his  pur- 
chase was  made  after  the  appointment  of  the  assignee.  (Beall  v.  Ha/frell,  7  B. 
R.  400;  s.  c.  1  Woods,  476;  Murray  v.  Jones,  50  Geo.  109.) 

If  the  purchaser  has  notice  of  facts  sufficient  to  put  him  on  the  inquiry,  he  is 
not  a  lonafide  purchaser.  {Harrell  v.  Beal,  7  B.  R.  400;  s.  c.  9  B.  R.  49;  s.  c. 
17  Wall.  590.) 

Although  a  gift  is  void,  a  mortgagee  who  makes  a  loan  in  good  faith  gets  a 
good  title.     {Sedgwick  v.  Place,  10  B.  R.  28;  s.  c.  12  Blatch.  163.) 

A  mortgagee  who  takes  his  mortgage  to  secure  a  desperate  debt  due  by  the 
donor,  is  not  a  purchaser  for  value  if  he  is  aware  of  the  defects  of  the  title. 
{Sedgwick  v.  Place,  10  B.  B.  28;  s.  c,  12  Blatch.  163.) 

A  party  who,  after  the  commencement  of  proceedings  in  bankruptcy,  pur- 
chases at  a  sale  under  a  fraudulent  execution,  does  not  obtain  a  valid  title  as 
against  the  assignee.     {Sedgwick  v.  Place,  10  B.  R.  28;  s.  c.  12  Blatch.  163.) 

If  the  donee  has  sold  the  property,  the  assignee  may  recover  the  value  from 
him.     {Sedgwick  v.  Place,  10  B.  R.  28;  s.  c.  12  Blatch.  163.) 

To  constitute  a  honafide  purchaser,  he  must  be  without  notice  of  the  fraud, 
not  only  at  the  time  of  the  purchase,  but  also  at  the  time  of  the  actual  payment 
of  the  consideration.      {Marsh  v.  Armstrong,  Jl  B.  R.  125;  s.  c.  20  Minn.  81.) 

The  lien  of  a  judgment  rendered  after  the  making  of  a  fraudulent  conveyance, 
and  before  the  commencement  of  the  proceedings  in  bankruptcy,  is  preserved, 
and  is  entitled  to  priority  when  the  ponveyance  is  set  aside.  {Oodwise  v.  Qelston, 
10  Johns.  507.) 

When  a  fraudulent  deed  is  set  aside,  the  property  should  be  turned  over  to 
the  assignee.     {Sands  v.  Codwise,  4  Johns.  536.) 

When  a  fraudulent  conveyance  of  land  is  set  aside,  all  the  stock  and  grain, 
except  such  as  the  law  exempts,  will  be  considered  assets.  {Keating  v.  Keefer, 
5  B.  R.  183;  s.  c.  1  L.  T.  B.  266;  s.  o.  4  L.  T.  B.  162.) 

The  account  for  rents  and  profits  should  only  be  taken  from  the  time  of  fil- 
ing the  petition  in  bankruptcy.     {Sands  v.  Godwise,  4  Johns.  536.) 
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Expenditures  may  be  set  off  against  rents  and  profits.  (Sands  v.  Godwise,  4 
Johns,  536.) 

A  person  who  takes  k  mortgage  from  a  fraudulent  grantee  has  no  right  to 
sell  the  property  after  notice  of  tiie  claim  of  the  grantor's  assignee.  (Brooha  v. 
J)' Orville,  TBeo.  485.) 

If  a  party  in  good  fiith  takes  a  mortgage  for  a  valuable  consideratiDn  from  a. 
fraudulent  grantee,  it  will  be  valid  against  the  assignee.  {Brooks  v.  B'Onille,  7 
Ben.  485.) 

Sko.  6047. — The  assignee  shall  have  the  like  remedy  to  recover  ' 
all  the  estate,  debts,  and  effects  in  his  own  name  as  the  debtor 
might  have  had  if  the  decree  in  bankruptcy  had  not  been  rendered 
and  no  assignment  had  been  made.  If,  at  the  time  of  the  com- 
mencement of  the  proceedings  in  bankruptcy,  an  action  is  pend- 
ing in  the  name  of  the  debtor  for  the  recovery  of  a  debt  or  other 
thing  which  might  or  ought  to  pass  to  the  assignee  by  the  assign- 
ment, the  assignee  shall,  if  he  requires  it,  be  admitted  to  prosecute 
the  action  in  his  own  name,  in  like  manner  and  with  like  effect  as 
if  it  had  been  originally  commenced  by  him.  And  if  any  suit  at 
law  or  in  equity,  in  which  the  bankrupt  is  a  party  in  his  own 
name,  is  pending  at  the  time  of  the  adjudication  of  bankruptcy, 
the  assignee  may  defend  the  same  in  the  same  manner  and  with 
the  like  effect  as  it  might  have  been  defended  by  the  baiikrnpt. 

Statute  Revised— March  2,  1867,  ch.  176,  §§  14,  16,  14  Stat.  523,  524. 
Prior  Statutes— April  4,  1800,  ch.  19,  §  13,  2  Stat.  25;  Aug.  19,  1841,  ch.  9, 
§  3,  5  Stat.  442. 

Original  Suits. 

This  provision  is  limited  by  the  preceding  section.  The  assignee  can  only 
-sue  for  the  property  or  rights  of  action  which  pass  to  him  as  assignee,  and  can 
only  prosecute  actions  of  a  like  character  in  his  own  name.  {Noonan  v.  Orton, 
12  B.  R.  405;  s.  c.  .34  "Wis.  259.) 

The  statement  in  a  complaint  that  the  plaintiflF  is  assignee  may  be  treated  as 
surplusage,  or  at  most  as  descriptio  penoncB,  and  may  be  disregarded.  (Damb- 
mann  v.  Wdte,  12  B.  R.  438;  b.  c.  48  Cal.  439.) 

It  is  not  necessary  to  allege  in  detail  the  adjudication,  the  appointment  of 
assignee,  and  the  assignment  and  record  thereof.     As  in  the  case  of  an  executor 

or  administrator,  it  is  only  necessary  to  state ,  assignee  Of  the  estate  of 

,  duly  adjudged  a  bankrupt  according  to  the  statute  in  such  case  made 

and  provided.  {Ethridge  v.  Jachaon,  19  \.  R.  R.  134;  s.  c.  7  Pac.  L.  R.  132; 
Wheeloch  v.  Lee,  10  B.  R.  363;  s.  c.  64  N.  Y.  242;  Hastings  v.  Fowler,  2  Ind. 
216.) 

The  assignee's  title  to  the  bankrupt's  estate,  and  right  to  sue  therefor,  is  de- 
rived from  the  assignment,  and  hence  a  ■  copy  of  the  assignment  need  not 
be  procured  before  the  institution  of  a  suit.  {Rogers  v.  Steveiison,  16  Minn. 
68.) 

After  the  execution  of  a  deed  of  assignment  the  bankrupt  is  entirely  divested 
of  his  property,  and  the  same  is  vested  in  his  assignee.  The  whole  estate  is 
conveyed  by  the  assignment,  and  there  is  no  residuary  interest  in  the  bankrupt. 
It  results  as  a  necessary  legal  consequence  that  the  assignee  may  and  alone  can 
maintain  ejectment.  His  is  the  title :  to  him  the  real  estate  of  the  bankrupt  ex- 
^ilusively  belongs,  and  in  the  event  of  an  ejectment  he  is  the  person  dispossessed 
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«nd  injured.     {Barstow  v.  Adams,  2  Day,  70 ;  vide  Falea  v.  Thompson,  1  Mass 
34.) 

In  proceedings  in  bankruptcy,  the  legal  title  vests  in  the  assignee  under  the 
assignment.  Whatever  right  the  bankrupt  had  is  assigned  to  and  vests  in  the 
assignee,  who  thereby  becomes,  for  the  purpose  of  maintaining  or  defending 
suits,  possessed,  as  of  his  own  property,  of  the  estate  assigned  to  him.  It  is  true, 
he  holds  the  title  of  the  property  when  recovered,  in  trust  for  certain  pui-poses 
specified  in  the  statute ;  but  as  between  him  and  a  stranger,  he  holds  the  title, 
and  may  assert  it  in  the  same  form  of  action  as  though  he  owned  the  fee. 
iPambmann  v.  WMU,  12  B.  R.  438;  s.  c.  48  Oal.  439.) 

So  far  as  a  removed  executor  has  claims  against  thS  estate  of  a  decedent,  they 
may  be  asserted  in  the  probate  court  by  his  assignee.  (Appling  v.  Bailev  44 
Ala.  838.) 

A  party  who  takes  an  assignment  of  a  chose  in  action  from  the  bankrupt  after 
the  commencement  of  the  proceedings  in  bankruptcy,  has  a  good  title  if  the  pro- 
ceedings are  discontinued  without  the  appointment  of  an  assignee  before  the 
trial  of  a  suit  on  such  chose  in  action.  {Kline  v.  Bauendahl,  12  B.E.  375;  s.  c. 
«  N.  Y.  Supr.  546;  s.  c.  11  N.  Y.  Supr.  [Hun],  265.) 

A  bankrupt  can  not  have  relief  in  respect  to  lands  where  the  title  to  the  land 
or  interest  in  It  is  vested  in  his  assignee.  The  effect  of  his  bankruptcy  can  not 
be  avoided  by  an  averment  that  he  is  a  trustee  for  his  wife,  she  not  being  made 
a  party.     (Muller  v.  Erich,  5  Pac.  L.  B.  228.) 

The  assignee  is  clothed  with  the  legal  title  as  well  as  the  beneficial  interest 
an  a  judgment  rendered  in  favor  of  the  bankrupt,  and  must  proceed  in  his  own 
name  against  a  sheriff  for  neglecting  to  return  an  execution  issued  thereon,  al- 
though the  execution  was  issued  in  the  name  of  the  bankrupt  after  the  com- 
mencement of  the  proceedings  in  bankruptcy.     {Gary  v.  Bates,  12  Ala.  544.) 

The  bankrupt  cannot  institute  an  action  of  trover  for  the  conversion  of  prop- 
erty belonging  to  the  estate  after  the  commencement  of  the  proceedings  in  bank- 
ruptcy, for,  in  order  to  maintain  such  a  suit,  the  plaintiff  must  have  a  right  of 
property  in  the  goods  converted,  as  well  as  the  right  of  possession  at  the  time 
of  the  conversion.     {Redman  y.  OouM,  7  Blackf.  361.)  • 

In  the  absence  of  all  proof,  the  presumption  is  that  the  equitable  interest  is 
united  with  and  follows  the  legal  title,  and,  under  such  circumstances,  a  suit  can 
not  be  instituted  in  the  name  of  the  bankrupt  on  a  note  made  payable  to  him 
prior  to  the  commencement  of  the  proceedings  in  bankruptcy,  although  the 
suit  is  entered  to  the  use  of  a  third  paity.     {Oriswold  v.  McMillan,  15  111.  590.) 

The  assignment  extends  to  all  claims  founded  in  property.  In  all  cases 
where  the  cause  of  action  would  survive  to  the  executor  of  a  bankrupt,  it  pas- 
ses to  his  assignee.  {Sullivan  v.  Bridge,  1  Mass.  511 ;  vide  Bird  v.  Hempstead, 
2  Day,  272;  s.  c.  2  Day,  293.) 

A  right  of  action  against  a  sheriff  for  negligence  in  the  levy  of  an  execution, 
whereby  the  claim  was  lost,  vests  in  the  assignee  of  the  judgment  creditor. 
(Sullivan  v.  Bridge,  1  Mass.  511.) 

A  suit  on  a  judgment  in  the  name  of  the  bankrupt  can  not  be  maintained, 
for  all  suits  instituted  after  the  appointment  of  the  assignee  should  be  brought 
in  his  name,  or  at  least  prosecuted  for  the  benefit  of  the  creditors  whom  he  re- 
presents.    {Cooh  V.  Lansing,  3  McLean,  571.) 

If  no  plea  in  abatement  is  interposed,  the  assignee  may  recover  a  moiety  of 
a  debt  due  to  a  firm  of  which  the  bankrupt  and  another  were  members.*  {Bar- 
clay v.  Carson,  2  Hay  [N.  0.],  243.) 

The  bankrupt  can  not  institute  a  suit  in  the  name  of  a  third  person  for  his 
bentfit,  where  his  interest  in  the  cause  of  action  accrued  prior  to  the  com- 
inencement  of  the  proceedings  in  bankruptcy.     {Berry  v.  Gillis,  17  N.  H.  9.) 
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The  bankrupt  has  the  exclusive  right  to  sue  for  a  trespass  committed  upon 
the  exempt  property  prior  to  the  commencement  of  proceedings  in  bankruptcy. 
It  is  not  necessary  lor  him  to  produce  a  certificate  of  exemption,  for  what  the 
law  requires  to  be  done  it  presumes  has  been  done,  until  the  contrary  is  shown. 
{Seiling  v.  Qunderman,  36  Tex.  345.) 

The  bankrupt  may  institute  an  action  for  a  levy  on  property  which  was  ex- 
empt from  execution,  although  the  property  was  sold  after  the  commencement 
of  the  proceedings  in  bankruptcy  and  before  th6  allowance  of  the  exemption  by 
the  assignee,     {Williams  v.  Miller,  16  Conn.  144.) 

If  a  note  is  allowed  to  the  bankrupt  as  a  part  of  his  exemption,  he  may  insti- 
tute a  suit  thereon  in  his  own  name.  {Eenly  v.  Larder,  15  B.  R.  280 ;  s.  c.  75- 
N.  0.  172.) 

A  creditor  may  file  a  bill  in  equity  to  reach  certain  assets  of  the  bankrupt, 
without  a  previous  refusal  of  the  assignee  to  institute  a  suit  where  the  whole 
conduct  of  the  assignee  sl-iows  that  he  has  abandoned  all  claim  to  it.  {Bvgely 
V.  Molinson,  1 9  Ala.  404.) 

When  a  contract  not  under  seal  is  made  with  an  agent  in  his  own  name  for 
an  undisclosed  principal,  either  the  agent  or  the  principal  may  sue  upon  it.  If  the 
agent  sues  it  is  no  ground  of  defense  that  the  beneficial  interest  is  in  another,, 
or  that  the  agent,  when  be  recovers,  will  be  bound  to  account  to  another.  If 
the  agent  becomes  bankrupt,  he  may  still  sue  in  his  own  name.  If  a  party 
pledges  his  business  for  a  debt,  with  an  agreement  that  it  shall  be  carried  on 
with  the  capital  of  the  pledgee,  he  has  no  beneficial  interest  in  contracts  subse- 
quently made,  and  in  case  of  bankruptcy  may  nevertheless  sue  upon  them  in 
,  his  own  name.     {Ehoaiesy.  BlacJcisson,  106  Mass.  334.) 

The  assignee  is  a  necessary  party  to  a  bill  filed  by  a  cj-editor  to  reach  th& 
equitable  assets  of  the  bankrupt,     (ttugelij  v.  Robinson,  19  Ala.  404.) 

The  bankrupt  may  institute  an  action  at  law  in  his  own  name  on  a  claim 
which  was  not  placed  on  his  schedules.     {Steele  v.  Towne,  28  Vt.  771.) 

If  the  judgment  was  assigned  prior  to  the  commencement  of  the  proceedings 
in  bankruptcy,  a  scf. /a.  may  be  maintained  in  the  name  of  the  bankrupt  for  the 
benefit  of  the  owner  of  the  judgment.     {Boone  v.  Stone,  8  111.  537.) 

If  the  payee  of  a  note  obtains  possession  of  the  note  after  a  sale  thereof  by 
his  assignee,  he  is  remitted  to  his  original  legal  title,  and  may  transfer  it  by  his 
indorsement.     {Birch  v.  Tillotson,  16  Ala.  887.) 

If  a  note  passes  to  the  assignee  by  delivery  without  indorsement,  and  he  sells 
and  transfers  it  to  the  bankrupt  by  delivery,  the  bankrupt  may  be  considered 
as  reinstattd  in  his  original  right,  and  may  sue  thereon  in  his  own  name.  {Drury 
v.  Vanneatier,  59  Mass.  442.) 

If  a  note  passes  to  the  assignee  by  delivery  without  indorsement,  and  he  sells 
and  transfers  it  by  delivery  to  one  of  the  bankrupts,  the  latter  may  sue  thereon 
in  the  name  of  the  bankrupts.     {Drury  v.  Vannemer,  59  Mass.  442.) 

If  the  bankrupt  purchases  a  chose  in  action  from  the  assignee,  he  may  bring 
an  action  thereon  in  his  own  name.     {Udall  v.  District,  48  Vt.  588.) 

If  the  bankrupt  made  an  equitable  assignment  of  a  chose  in  action  before  the 
commencement  of  the  proceedings  in  bankruptcy,  he  may  maintain  an  action  in 
his  own  name  if  he  subsequently  purchases  the  claim.  (Blin  v.  Pierce  20 
Vt.  25.) 

A  party  who  took  an  assignment  of  a  chose  in  action  as  a  collateral  security 
prior  to  the  commencement  of  the  proceedings  in  bankruptcy,  can  not  institute 
a  suit  in  tquily  where  the  bankrupt  had  no  beneficial  interest  therein,  although 
the  assignee  refuses  to  allow  the  use  of  his  name,  for  the  creditor  may  sue  at 
law  in  the  name  of  the  bankrupt.  {Ontario  Bank  v.  Mumford  2  Barb 
Ch.  596.)  ''       ' 
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The  purchaser  of  a  chaae  in  action  from  the  assignee  takes  merely  an  equi- 
table title,  and  must  sue  in  the  name  of  the  assignee  for  his  use.  {Oamack  v. 
Msquay,  18  Ala.  286.) 

The  purchaser  of  a  chose  in  action  from  the  assignee  can  not  maintain  an 
action  thereon  in  his  own  name.  (Leach  v.  Greene,  12  B.  R.  376;  s.  c.  116 
Mass.  534.) 

If  a  chose  in  action  is  sold  by  the  assignee,  an  action  may  be  brought  in  th« 
name  of  the  bankrupt  for  the  benefit  of  the  purchaser.  The  authority  given  an 
assignee  in  bankruptcy  to  su^  for  and  recover,  in  his  own  name,  the  debts  due 
the  bankrupt,  is  not  for  the  benefit  of  the  debtors  nor  of  the  purchasers,  but  for 
the  benefit  of  the  estate,  and  when  the  estate  is  not  to  be  benefited  by  such  suit,  no 
reason  is  perceived  why  it  should  be  brought  in  his  name.  ■  (Foster  v.  Wylie,  60 
Me.  109 ;  s.  c'.  6  L.  T.  B.  576 ;  Mims  v.  Swartz,  10  B.  R.  305 ;  s.  c.  37  Tex.  17.) 

The  purchaser  may  also  sue  in  his  own  name.  (Mims  v.  Swa/iHz,  10  B.  R. 
305;  s.  c.  37  Tex.  17.) 

The  act  of  the  assignee  in  selling  a  chose  in  action  can  not  be  collaterally  im- 
peached in  a  State  court.     (Mims  v.  Sioartz,  10  B.  R.  305;  s.  o.  37  Tex.  17.) 

If  a  suit  is  instituted  in  the  name  of  the  assignee  without  his  authority,  and 
afterward  ratified  by  him,  its  prosecution  in  his  name  is  lawful.  (Garr  v.  Lord, 
29  Me.  51.) 

A  plea  that  the  plaintiff  is  not  the  assignee  of  the  bankrupt  is  a  plea  in  bar, 
for  it  denies  that  the  plaintiff  has  any  cause  of  action.  (Peel  v.  Ringgold,  6  Ark, 
546.) 

A  confession  of  judgment  admits  the  assignment  and  the  right  of  action  to  be 
in  the  assignee  agreeably  to  the  declaration.  Suffering  judgment  to  goby  default 
admits  the  contract  to  be  as  declared  on.     (Kelly  v.  Holdship,  1  Browne,  36.) 

A  plea  that  a  note  was  indorsed  by  one  of  two  payees  after  he  became  a  bank, 
rupt,  is  defective  unless  it  shows  that  the  indorsement  was  made  by  a  party  who 
was  not  duly  authorized  to  make  it,  and  that  the  note  was  so  held  as  to  vest  in 
the  assignee,  and  also  gives  the  name  of  the  assignee.  (Fulweiler  v.  Singer,  2 
Greene  [Iowa],  372.) 

A  plea  of  the  bankruptcy  of  the  plaintiff  is  bad  when  the  obligation  was  given 
after  the  filing  of  the  petition  although  it  alleges  that  the  consideration  was  an 
^indebtedness  that  accrued  before  the  bankruptcy.  (Beacon  v.  Howard,  11  B.  R. 
486;  s.  c.44lnd.  413.) 

A  plea  that  after  the  rendition  of  the  judgment,  and  before  the  issuing  of  a 
sci.fa.,  the  plaintiff  became  a  bankrupt,  is  a  good  plea,  for  a  sci.  fa.  to  revive  a 
judgment,  can  only  be  maintained  in  the  name  of  the  assignee.  (Boone  v.  Stone, 
8  111.  537.) 

The  assignee  stands  in  the  place  of  the  bankrupt,  and  must  establish  his  title 
to  real  estate  in  the  same  way.     (Talcott  v.  Goodwin,  3  Day,  264.) 

The  plaintiff  must  prove  himself  to  be  duly  appointed  assignee  by  producing 
a  certified  copy  of  the  record  or  of  the  assignment.  (Inre  Mclver  &  Moore,  1 
Cranch  C.  C.  90. 

If  it  is  proved  that  proceedings  in  bankruptcy  were  duly  commenced,  it  de- 
volves upon  the  party  who  asserts  that  they  were  interrupted  or  superseded  to 
prove  it.  In  the  absence  of  proof  to  the  contrary,  it  will  be  presumed  that  the 
proceedings  which  follow  as  of  course  alter  those  that  are  proved  did  take 
place,  including  the  appointment  of  an  assignee.  (Janes  v.  Beach,  1  Mich.  N. 
P.  94.) 

If  the  adjudication  of  bankruptcy  is  established,  the  appointment  of  an  as- 
signee may  be  presumed.  (Mims  v.  Swartz,  10  B.  R.  305;  s.  c.  37  Tex.  17; 
Janes  v.  Beach,  1  Mich.  N.  P.  94.) 

35 
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As  an  assignment  is  required  to  be  made  in  all  cases  as  a  matter  of  course, 
the  maxim  that  in  couits  of  general  jurisdiction,  omnia  prmmmuntur  rite  este 
acta  applies,  and  in  the  absence  of  any  allegation  or  proof  to  the  contrary,  the 
courts  in  a  collateral  action,  will  generally  assume  that  an  assignment  has  been 
made.     (Swepson  v.  Souse,  65  N.  0.  34.) 

If  the  bankruptcy  is  expressly  admitted,  and  the  right  of  the  assignee  to 
sue  is  not  put  in  issue  by  any  of  the  pleas,  it  is  not  incumbent  on  the  as- 
signee to' prove  the  assignment.  {Zantzinger  v.  Biblle,  4  B.  R.  724;  s.  c.  36  Md. 
32.) 

If  a  party  permits  the  transcript  from  the  records  of  the  bankrupt  court 
to  establish  the  presumption  of  the  execution  of  an  assignment,  without  an 
objection  as  to  the  ron-production  of  the  deed,  he  can  not  raise  that  question 
for  the  first  time  in  the  appellate  court.     {Orayton  v.  Hamilton,  37  Tex.  269.) 

An  assignee  stands  in  a  representative  capacity,  and  may  sue  and  be  sued  in 
that  relation.  He  may,  therefore,  under  the  laws  of  Pennsylvania,  appeal  from 
an  award  without  paying  the  costs  or  entering  in  recognizance.  {Morse  v.  Griit- 
man,  10  B.  R.  132;  s.  c.  31  Leg.  Int.  246.) 

The  bankruptcy  of  the  plaintiff-  may  be  proved  under  the  general  issue, 
where  the  action  has  been  instituted  since  the  commencement  of  the  proceed- 
ings in  bankruptcy.  {Bims  v.  Soss,  16  Miss.  557;  Berry  v.  Oillii,  17  N.  H.  9;. 
Lefler  v.  Hunt,  8  Blackf.  195 ;  Pile  v.  Crehore,  40  Me.  503.) 

The  objection  that  the  indorsement  of  a  note  was  made  by  the  payee  after 
the  commencement  of  proceedings  in  bankruptcy  may  be  taken  under  the 
general  issue,  for  the  plaintiff  must  show  that  he  has  a  legal  title  to  the  note. 
{Birch  V.  Tillotson,  16  Ala.  387.) 

Continuance  of  Pending  Suits. 

The  provisions  of  this  section  include  suits  and  actions  pending  in  the  State 
courts,  and  are  addressed  to  the  courts  in  which  suits  or  actions  are  pending, 
quite  as  much  as  to  the  Federal  courts.  The  power  of  State  courts  to  proceed 
with  pending  suits  in  cases  where  creditors  have  provable  debts,  but  which  they 
do  not  prove  under  the  bankrupt  proceedings,  under  certain  prescribed  limita- 
tions, is  recognized  by  the  bankrupt  act  itself.  The  jurisdiction  of  the  State 
courts  is  not  extinguished,  except  in  those  cases  where  the  creditor  proves  his 
debt  or  claim.  The  bankrupt  court  has  no  control  over  the  State  courts,  and 
can  not  determine  questions  of  law  that  may  arise  upon  cases  pending  therein. 
The  State  courts  having  jurisdiction  of  the  parties  and  subject-matter,  must  de- 
termine the  questions  as  they  arise  according  to  law,  subject  to  the  final  judg- 
ment of  the  proper  appellate  tribunal.  {In  re  Clark  et  al.  3  B.  R.  491 ;  s.  c.  4 
Ben.  88  ;  Samion  v.  Burton,  4  B.  R.  1 ;  s.  c.  5  Ben.  325 ;  Clarh  v.  Binninger,  5 
B.  R.  254;  s.  c.  39  How.  Pr.  363;  Peck  v.  Jenness,  7  How.  612;  Jlewett  v.  Jfor- 
ton,  13  B.  R.  276;  s.  c.  1  Woods,  68;  Linthicum  v.  Fenky,  11  Bush,  181.) 

The  provision  that  the  assignee  may  prosecute  and  defend  all  suits  pending 
at  the  time  of  the  adjudication  of  bankruptcy  to  which  the  bankrupt  is  a  party 
does  not  oblige  him  to  seek  a  remedy  in  that  way.  {Traders'  National  Banh  v. 
Oamplell,  3  B.  R.  498;  s.  c.  6  B.  R.  353;  s.  c.  2  Biss.  423;  s.  c.  14  Wall. 
87.) 

The  words  "  he  may  prosecute  "  are  permissive.  It  only  becomes  a  duty 
for  an  assignee  to  prosecute  a  suit  when  the  interest  of  the  estate  demands  it, 
of  which  the  assignee  is,  in  the  first  instance,  the  judge.  {BeadeY.  Waterhome, 
10  B.  R.  277;  s.  c.  12  Abb.  Pr.  [N.  S.]  255;  s.  c.  52  N.  Y.  587;  s.  c.  35  N.  Y.. 
Sup.  78.) 

The  bankrupt  may  continue  to  prosecute  an  action  of  replevin  in  his  own 
name  for  an  article  which  has.  been  set  apart  to  him  as  exempt  bv  the  assisnee. 
{Scott  V.  Wilkie,  65  N.  0.  376.)  •'  ^ 
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Until  an  assignee  is  appointed  and  qualified,  and  the  conveyance  or  assign- 
ment made  to  him,  the  title  to  the  property  remains  in  the  bankrupt.  Until 
that  time  the  bankrupt  may  prosecute  pending  actions,  for  there  is  no  one  to 
take  his  place.     {Sutherland  v.  Davis,  10  B.  R.  424 ;  s.  c.  42  Ind.  26.) 

A  bankrupt  may  continue  to  prosecute  a  pending  action  till  some  one  ap- 
pears with  a  better  right.     (Gilmore  v.  Bangs,  55  Geo.  403.) 

The  bankrupt  can  not  prosecute  an  action  in  chancery  to  obtain  satisfaction 
of  a  judgment,  although  he  did  not  place  it  on  the  schedules.  (Planters'  Banh 
V.  Conger,  20  Miss.  527.) 

A  motion  for  leave  to  prosecute  the  suit  in  the  name  of  the  bankrupt,  for  the 
benefit  of  the  assignee,  should  be  denied,  because  the  bankrupt,  by  his  bank- 
ruptcy, becomes  civiliter  mortuus,  and  can  no  longer  sue  either  for  himself  or 
another.  All  his  rights  of  property  pass  by  the  assignment  to  the  assignee,  irt 
whose  name  alone  can  the  suit  be  prosecuted.  {Cannon  y.  Welford,  2,%  Gratt: 
195;  Lacy  v.  Rockett,  11  Ala.  1002;  contra,  Noonan  v.  Orton,  12  B.  R.  405;  s.  c. 
34  Wis.  259.) 

An  assignee  upon  filing  a  duly  certified  copy  of  the  assignment,  may  on 
notice  to  the  plaintiflF  have  a  pending  action  entered  to  his  use.  {Cottrell  v. 
Mann,  1  W.  N.  157.) 

If  the  plaintiff  is  declared  a  bankrupt  after  the  commencement  of  a  suit,  the 
court  may  instruct  the  jury,  if  tbey  find  for  the  plaintiff,  to  find  their  verdict  in 
the  name  of  the  plaintiff  for  the  use  of  his  assignee  in  bankruptcy.  The  ver- 
dict and  judgment  will  be  a  sufficient  protection  to'  the  defendant,  and  it  is  not  a 
matter  ot  concern  to  him  who  gets  the  money.  ■  {Woodall  v.  Solliday,  10  B:  R. 
545;  s.  c.  44  Geo.  18.) 

A  decree  entered  after  the  bankruptcy  of  the  complainant  is  void,  and  can 
not  be  enforced  by  an  attachment,  for  the  suit  thereby  became  defective. 
{Springer  v.  Vanderpool,  4  Bdw.  Oh.  362.) 

The  assignee  may  be  admitted  to  prosecute  the  suit  in  his  name,  although 
third  persons  have  an  interest  in  the  claim.     {Hammond  v.  Bice,  18  Vt.  353.) 

The  assignee  may  prosecute  a  pending:  action  in  his  own  name,  although  it 
is  pending  in  a  State  court.     {Ames  v.  Oilman,  51  Mass.  239.) 

If  the  suit  is  continued  without  exception  in  the  name  of  the  bankrupt,  the 
defendant  can  not  ask  the  court  to  instruct  the  j  iiry,  that  if  they  render  a  verdict 
against  him  it  must  be  for  the  use  of  the  assignee.  {Southern  Express  Co.  v. 
Connor,  12  B.  R.  53;  s.  c.  49  Geo.  415.) 

The  suit  is  not  abated  by  the  substitution  of  the  plaintiff's  assignee.  ( Wise 
V.  Becker,  1  Oranch  C.  C.  190;  Hammond  v.  Bice,  18  Vt.  353.) 

The  substitution  of  the  assignee,  when  actually  made,  relates  back  to  the 
commencement  of  the  proceedings  in  bankruptcy.  {Browne  v.  Ins.  Co.  4Yeates, 
119.) 

The  State  court  can  not  proceed  to  hear  and  decide  a  case  for  the  specific 
performance  of  a  contract  to  convey  land,  if  the  vendor  becomes  bankrupt  after 
the  commencement  of  the  suit,  unless  the  assignee  is  made  a  party.  {Swepson 
V.  Bouse,  65  N.  0.  34.) 

The  assignee  is  the  only  person  who  can  move  to  set  aside  an  execution  after 
the  judgment  debtor  is  declared  bankrupt.  {Maris  v.  Buren,  1  Brews.  428 ; 
s.  c.  6  Phila.  337.) 

When  the  assignee  seeks  to  be  made  a  party  defendant  to  an  action  brought 
to  recover  the  possession  of  property  alleged  to  have  been  wrongfully  taken 
and  converted  by  the  bankrupt,  he  should  show  that  he  has  some  right  to  the 
property  in  controversy.  A  motion  which  does  not  set  forth  such  a  right  will 
be  dismissed.  {Qunther  et  al.  v.  OreenfieU  et  al.  8  B.  R.  730 ;  s.  c.  8  Abb.  Pr. 
[N.  S.]  191.) 
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Where  property  of  the  bankrupt  has  been  sold,  and  the  proceeds  paid 
to  the  complainant  under  a  decree  which  is  subsequently  reversed,  the  com- 
plainant can  not  defeat  a  motion  for  an  order  directing  a  repayment  of  the  money 
by  dismissing  the  bill  before  the  assignee  becomes  a  party.  {Kane  v.  PiLcher,  7 
B.  Mon.  661.) 

The  commencement  of  proceedings  in  bankruptcy  does  not  affect  the  juris- 
diction of  a  State  court  over  an  action  then  pending  to  foreclose  a  mortgage,  and 
a  sale  under  a  decree  enteied  after  the  appointment  of  an  assignee  will  pass  a 
valid  title  to  the  purcliaser.  {EyKter  v.  Gaff,  13  B.  R.  546;  s.  c.  91  IT.  S.  521 ; 
s.  c.  2  Col.  28;  in  re  Mary  Irving  et  al.  14  B.  R.  289;  Smith  v.  Gordon,  2  N. 
y.  Leg.  Obs.  325;  s.  c.  6  Law  Rep.  313;  Gleveland  v.  Boerum,  24  N.  Y.  613; 
s.  c.  23  Barb.  201  ;  s.  c.  27  Barb.  252;  Lenihan  v.  Hamann,  8  B.  R.  557;  s.  c. 
11  B.  B.  471 ;  s.  c.  14  Abb.  Pr.  [N.  S.l  274;  s.  c.  55  N.  Y.  652;  Jerome  v.  Mc- 
Oarter,  15  B.  R.  546;  contra,  Anon.  10  Paige,  20;  Ontario  Banh  v.  Mumford, 
2  Barb.  Ch.  596;  Johnson  v.  Fitzhugh,  3  Barb.  Ch.  360;  Fellows  v.  Hall,  3  Mc- 
Lean, 487;  in  re  Abner  H.  Allen,  1  N.  Y.  Leg.  Obs.  115;  s.  c.  5  Law  Rep.  362; 
Storm  V.  Davenport,  1  Sandf.  Ch.  135;  Penniman  v.  Norton,  1  Barb.  Ch. 
246.) 

It  is  the  duty  of  a  State  court  to  proceed  with  an  action  to  foreclose  a  mort- 
gage until  it  is  informed  by  some  proper  pleading  of  the  bankruptcy  of  the  mort- 
gagor. It  is  not  sufficient  for  the  assignee  merely  to  file  a  certifitate  of  his  ap- 
pointment without  any  motion  or  plea  to  be  made  a  party  or  to  take  part  in  the 
case.     {Eyster  v.  Gaff,  13  B.  R.  546;  s.  c.  91  J.  S.  521;  s.  c.  2  Col.  28.) 

Where  a  sale  is  made  after  the  commencement  of  proceedings  in  bankruptcy 
Under  a  decree  entered  before  the  adjudication  in  an  action  to  foreclose  a  mort- 
gage in  a  State  court,  and  a  decree  for  the  deficiency  is  entered  against  the  bank- 
rupt, the  decree  is  a  bar  to  the  right  of  the  assignee  to  raise  the  question  of  usury 
in  regard  to  the  mortgage.     {Cutter  v.  Dingee,  14  B.  R.  294.) 

An  assignee  appointed  after  a  completed  foreclosure  by  judgment  and  sale 
will  be  bound  by  the  judgment,  and  especially  in  a  case  where  the  court  of  bank- 
ruptcy has  authorized  the  continuance  of  the  suit  before  judgment  and  sale. 
{Lenihan  v.  Samann.  8  B.  R.  557;  s.  c.  11  B.  R.  471 ;  s.  c.  14  Abb.  Pr.  [N.  S.j 
274;  s.  c.  55  N.  Y.  652.) 

The  mere  filing  of  a  petition  is  bankruptcy  does  not  of  itself  constitute  a  suf- 
ficient reason  for  the  dismissal  of  an  action  pending  in  a  State  court,  {ffohart 
V.  Eashell,  14  N.  H.  127.) 

Until  the  plea  of  bankruptcy  is  interposed,  the  plaintiff  is  not  bound  to  take 
notice  of  the  bankruptcy  of  the  defendant.     {Fellows  v.  Ball,  3  McLean,  281.) 

Bankruptcy  is  a  fact,  and  when  set  up  as  a  defense  to  a  bill  in  equity  by 
one  or  all  of  the  defendants,  should  be  pleaded  in  some  regular  way.  Unless  ad- 
mitted as  a  fact  by  the  opposite  party,  with  a  concession  of  its  effect  as  barring 
all  relief,  it  is  not  of  itself  cause  for  dismissing  the  bill  in  advance  of  the  hearing. 
{Ballin  v.  Ferst,  55  Geo.  546.) 

If  a  fund  is  in  the  hand  of  a  receiver  appointed  by  a  State  court  for  distri- 
bution, the  assignee  may  intervene  as  a  representative  of  the  bankrupt  and 
the  general  creditors,  and  contest  any  claim  against  the  fund.  (Loudon  v. 
Blanford,  56  Geo.  150.) 

If  the  assignee,  with  knowledge  of  the  pendency  of  a  bill  brought  by  a  cred- 
itor prior  to  the  cbmmencement  of  the  proceedings  in  bankruptcy  to  vacate  a 
deed  alleged  to  be  fraudulent,  fails  to  be  made  a  party  to  the  suit  until  after  a 
decree  is  made  declaring  the  deed  fraudulent,  the  creditor  is  entitled  to  payment 
in  full  out  of  the  procee(^s.  {Smith  v.  Gordon,  2  N.  Y.  Leg.  Obs.  825-  s.  c.  6 
Law  Rep.  313.)  "         '     ■    • 

If  a  suit  is  pending  against  the  bankrupt  at  the  time  of  the  commencement 
of  the  proceedings  m  bankruptcy,  the  plaintiff  by  due  process  may  cause  the 
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assignee  to  be  made  a  party  thereto.  {Norton  v.  Switzer,  93  U.  S.  355 ;  s.  c.  27 
La.  An.  25.) 

If  the  assignee  is  made  a  party  to  a  pending  action  in  hi.s  representative 
capacity,  a  judument  against  him  in  his  individual  character  is  void.  {Norton  v. 
8witzer,  93  U.  S.  855 ;  s.  c.  27  La.  An.  25.) 

If  the  assignee  is  made  a  party  to  a  pending  action,  the  judgment  is  effectual 
and  operative  only  to  establish  the  amount  and  validity  of  the  claim,  and  may 
be  filed  with  him  as  a  basis  of  dividends.  {Norton  v.  Switzer,  93  U.  S.  335;  s. 
c.  27  La.  An.  25 ;  contra,  Minot  v.  Briahett,  49  Mass.  560.) 

If  a  pending  action  is  allovred  to  proceed  to  judgment  for  the  mere  purpose 
of  establishing  the  validity  of  the  claim  and  the  amount  due,  any  provision  in 
such  judgment  awarding  a  lien  to  the  plaintiff  is  entirely  unavailing.  {Norton  v. 
Switzer,  93  U.  S.  355;  s.  c.  27  La.  An.  25;  vide  Switzer  v.  Zeller,  27  La.  An, 
468.) 

A  party  to  whom  a  claim  has  been  assigned  prior  to  the  bankruptcy  of  the 
plaintiff  may  afterwards  intervene.  The  question  of  the  bankruptcy  of  the 
plaintiff  is  not  properly  before  the  court  upon  a  motion  to  intervene.  The  as- 
signee in  bankruptcy  may  contest  the  transfer  of  the  claim,  but  not  the  defend- 
ant.    {Smalley  v.  Taylor,  33  Tex.  668.) 

When  a  chose  in  action  upon  which  a  suit  has  been  brought  is  assigned  for  a 
full  and  valuable  consideration  before  the  commencement  of  proceedings  in 
bankruptcy,  the  plaintiff  becomes  a  trustee  for  the  purchaser,  and  may  continue 
the  suit  in  his  own  name.  His  subsequent  bankruptcy  does  not  affect  the  right 
of  his  cestui  que  trust.  The  assignee  in  bankruptcy  has  no  interest  in  the  suit, 
and  no  right  to  be  substituted  as  plaintiff.  {Valentine  v.  HoUoman,  63  N.  C. 
476;  King  v.  Morrison,  5  Ark.  519 ;  Hynson  v.  Burton,  5  Ark.  492.) 

If  a  judgment  was  transferred  to  another,  the  suit  thereon  may  be  continued 
m  the  name  of  the  bankrupt.     {Penn  v.  Edwards,  50  Ala.  63.) 

If  the  assignee  declines  to  intervene,  an  action  of  replevin  may  be  prosecuted 
in  the  name  of  the  bankrupt  by  the  surety  on  the  replevin  bond  to  whom   the 
goods  were  delivered  as  security  for  his  liability  on  the  bond.     {Sawtelle  v. 
Mollins,  23  Me.  196.) 

A  party  who  has  taken  a  transfer  of  the  note  may  intervene  and  prosecute 
the  suit  in  the  name  of  the  bankrupt.     {Converse  v.  Barley,  89  Tex.  515.) 

If  the  assignee  sells  his  interest  in  property  which  is  in  litigation  in  a  court 
of  equity,  the  purchaser  should  be  made  a  party  instead  of  the  assignee.  {Pen^ 
niman  v.  Norton,  1  Barb.  Ch.  246.) 

The  court  will  not  permit  an  action  to  be  prosecuted  in  the  name  of  the  as- 
signee  on  the  motion  of  a  purchaser  who  has  bought  the  claim  from  the  assignee, 
{Oalev.  Vernon,  1  Sandf.  Oh.  679.) 

If  the  assignee  sells  the  claim,  the  purchaser  will  not  be  permitted  to  prose- 
cute the  action  in  his  own  name.     {Gale  v.  Vernon,  1  Sandf.  Ch.  679.) 

If  a  suit  in  the  name  of  the  bankrupt  is  settled  and  dismissed  after  the  com- 
mencement of  the  proceedings  in  bankruptcy,  the  assignee  may  move  to  have 
the  case  reinstated  at  the  first  regular  term  after  his  appointment.  {Home  Ins, 
Go.  V.  Hollis,  14  B.  R.  337;  s.  o.  53  Geo.  659.) 

Neither  the  bankrupt  nor  his  attorney  has  the  authority  to  settle  a  suit  in 
the  name  of  the  bankrupt  after  the  commencement  of  the  proceedings  in  bank- 
ruptcy.    {Home  Ins.  Co.  v.  Hollis,  14  B.  R.  337;  s.  c.  53  Geo.  659.) 

When  a  suit  is  settled  after  the  commencement  of  the  proceedings  in  bank- 
ruptcy, it  is  not  incumbent  on  the  assignee  to  show  that  the  settlement  was 
wrong  in  order  to  have  the  case  reinstated.  {Home  Ins.  Co.  v.  Hollis,  14  B.  R, 
337;  s.  c.  53  Geo.  659.) 
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If  the  complainant  becomes  bankrupt  while  a  suit  in  equity  is  pending,  the 
bill,  may,  on  motion  of  the  defendant,  be  dismissed,  unless  the  assignee  inter- 
venes within  a  certain  time.     {Bailey  v.  Smith,  10  E.  I.  39.) 

If  the  assignee  declines  to  intervene  and  prosecute  a  bill  filed  against  a  con- 
ventional trustee  alleging  a  mismanagement  of  the  trust  fund,  the  bankrupt  can 
not  make  him  a  party  by  a  supplemental  bill.     {Bailey  v.  Smith,  10  R.  I.  29.) 

The  assignee  may  intervene  in  an  action  commenced  by  the  bankrupt  by  an 
original  bill  in  the  nature  of  a  supplemental  bill.  {Northman  v.  Ins.  Go.  1  Tenn. 
Oh.  312,  319.)  , 

If  a  demurrer  is  entered  to  a  plea  setting  up  the  bankruptcy  of  the  plaintiff 
properly,  it  should  be  overruled,  for  no  one  can  be  or  remain  a  party  to  a  suit 
after  his  bankruptcy.     {Collier  v.  Hunter,  27  Ark.  74.) 

A  plea  of  the  bankruptcy  of  the  plaintiff  should  conclude  with  a  verification. 
{Brown  v.  Patrick,  t  Phila.  143.) 

A  plea  of  the  bankruptcy  of  the  plaintiff  pendente  lite  need  make  no  allega- 
tion in  respect  to  the  jurisdiction  of  the  bankrupt  court,  for  it  will  be  intended 
that  the  petition  was  filed  in  the  proper  court.     {Lacy  v.  Roekett,  11  Ala.  1002.) 

If  the  assignee  takes  issue  upon  the  plea  of  the  bankruptcy  of  the  plaintiff, 
and  it  is  found  against  him,  judgment  must  be  entered  for  the  defendant.  {Lacy 
V.  Reclcett,  11  Ala.  1002.) 

The  assignee  may  avoid  a  plea  of  bankruptcy  of  the  'p\amt\S pendente  lite  by 
submitting  to  make  himself  plaintiff.  {Lacy  v.  Roekett,  11  Ala.  1002;  Brookay. 
Harris,  12  Ala.  555.) 

The  defendant  may  plead  that  the  plaintiff  has  been  declared  a  bankrupt  by 
the  proper  district  court  subsequent  to  the  institution  of  the  suit.  Such  a  plea 
is  a  plea  in  bar.  {Lacy  v.  Roekett,  11  Ala.  1002;  Hynson  v.  Burton,  5  Ark. 
492;  King  v.  Morrison,  5  Ark.  519.) 

A  plea  that  the  defendant  became  a  bankrupt  before  the  suing  out  of  a  writ 
of  error,  need  not  set  forth  the  name  of  the  assignee.  {Vairin  v.  Edmonson,  9 
111.  120.)   ■ 

The  question  whether  the  person  who  claims  to  be  assignee  of  the  plaintiff  is 
such,  can  not  be  raised  by  a  general  demurrer,  but  only  by  a  plea  in  abatement. 
{Manning  v.  Hunt,  36  Tex.  118.) 

The  State  court  is  not  a  mere  auxiliary  tribunal  of  the  Federal  court  to  en- 
tertain the  claim  of  the  assignee  to  property,  and  to  order  it  to  be  surrendered 
up  to  him  unconditionally,  right  or  wrong,  to  be  administered  and  disposed  of 
by  the  bankrupt  court.  If  the  aid  of  the  State  court  is  sought  and  demanded 
by  an  assignee  to  recover  property,  he  must  submit  to  the  terms  prescribed, 
and  recover  or  not  recover  as  the  principles  of  law  and  equity  bearing  on  the 
rights  of  the  contesting  parties  demand.  He  is  estopped  in  such  a  case  to  deny 
the  jurisdiction  of  the  State  court  to  decide  the  merits  of  the  controversy.  {Pin- 
dell  V.  Vimont,  14  B.  Mon.  400.) 

When  the  assignee  appears  to  defend  a  pending  action,  he  may  adopt  the 
answer  already  filed.     {Fritsch  v.  Van  Mittledorfer,  2  Cinn.  261.) 

A  plea  that  a  part  only  of  the  plaintiffs  have  become  hfvnkmpis  pendente  lite 
is  a  good  plea.     {Lacy  v.  Roekett,  11  Ala.  1002;  Sims  v.  Ross,  15  Miss.  557.) 

The  bankruptcy  of  the  plaintiff  can  not  be  proved  by  parol  evidence.  (Moore 
Y.  Voss,  1  Cranch  0.  C.  179.) 

If  the  assignee  is  permitted  to  appearand  defend  a  suit  in  the  name  of  a  bank- 
rupt defendant,  he  can  not  be  directed  to  pay  costs  after  the  rendition  of  a  judg- 
ment. The  proper  practice  in  such  a  case  is  to  move  for  security  for  costs  at 
the  time  of  his  appearance,  or  prior  to  the  termination  of  the  proceedings  (Hol- 
land V.  Seaver,  21  N.  H.  386.)  °  '    ^ 
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Under  the  laws  of  New  York  the  assignee  is. not  liable  for  costs,  except  in 
case  of  mismanagement  or  bad  faith.  (Reade  v.  Waterhoust,  10  B.  R.  277;  s.  c. 
12  Abb.  Pr.  [N.  S.]  255;  s.  c.  52  N.  Y.  587;  s.  o.  35.N.  Y.  Sup.  78.) 

Costs  can  not  properly  be  taxed  to  the  assignee  before  he  became  a  party  to 
the  suit.     {Norton  v.  Smtzer,  93  U.  S.  355 ;  s.  c.  27  La.  An.  25.) 

If  a  party  who  has  recovered  a  judgment  takes  the  benefit  of  the  bankrupt 
act  and  afterwards  dies,  the  suit  in  the  appellate  court  should  be  revived  against 
the  assignee  in  bankruptcy,  and  not  against  the  administrator.  {Mbfflt  v. 
Cruise,  T  Cold.  137.) 

If  the  judgment  debtor  is  declared  a  bankrupt  after  the  rendition  of  a  judg- 
ment affecting  a  right  of  property  which  would  pass  to  his  assignee,  the  latter 
is  the  proper  party  to  bring  a  writ  of  error,  and  he  alone  can  do  it.  (Knox  v. 
Mchange  Banh,  12  Wall.  379;  Day  v.  Laflin,  47  Mass.  280;  Vairin  v.  M- 
'rhondaon,  9  111.  120;  Sanford  v.  Bariford,  12  B.  E.  565;  s.  c.  58  N.  Y.  67.) 

When  the  bankrupt  is  seeking  to  prevent  the  establishment  of  a  claim  against 
himself,  he  has  an  interest  sufficient  to  entitle  him  to  maintain  an  appeal.  (San- 
ford  V.  Sanford,  12  B.  R.  565;  s.  c.  58  N.  Y.  67.) 

Where  the  judgment  of  a  justice  in  a  summary  proceeding  against  the  bank- 
rupt under  the  landlord  and  tenant  act  is  reversed  on  appeal,  the  assignee  who 
has  been  appointed  since  the  commencement  of  the  proceeding  is  entitled  to  a 
writ  of  restitution,  although  he  never  was  in  possession,  for  he  is  entitled  to  all 
the  rights  of  the  bankrupt  in  respect  to  his  property.  (McMillan  v.  Love,  72 
N.  C.  18.) 

Where  an  action  is  brought  on  an  appeal  bond  to  recover  costs,  an  objection 
■that  one  of  the  appellees  became  bankrupt  after  the  taking  of  the  appeal  and 
before  the  dismissal  thereof,  will  be  deemed  to  be  waived  unless  it  is  pleaded, 
and  can  only  be  pleaded  in  abatement.     (MeSpedon  v.  Bouton,  5  Daly,  .30.) 

The  bankrupt  may  sue  out  a  writ  of  error  in  his  own  name  to  remove  a  judg- 
ment rendered  against  him  after  the  commencement  of  the  proceedings  in  bank- 
ruptcy.    QDormire  v.  Gogly,  8  Blackf.  177.) 

If  the  defendant  is  declared  a  bankrupt  before  the  taking  of  an  appeal,  the 
appeal  may  be  prosecuted  in  his  name  or  in  that  of  his  assignee.  (O'Neil  v. 
Dougherty,  10  B.  R.  294;  s.  c.  46  Cal.  575.) 

A  bankrupt  may  appeal  from  a  judgment  rendered  against  him  as  guardian 
after  the  commencement  of  the  proceedings  in  bankruptcy.  (Collins  v.  Marshall, 
lORob.  [La.]112.) 

The  time  of  the  adjudication  of  bankruptcy  is  the  time  of  filing.the  petition. 
(la  re  Patterson,  1  B.  R.  125;  s.  c.  1  Ben.  508.) 

Sec.  5048. — No  suit  pending  in  the  name  of  the  assignee  shall 
be  abated  by  his  death  or  removal ;  but,  upon  the  motion  of  the 
surviving  or  remaining  or  new  assignee,  as  the  case  may  be,  he 
shall  be  admitted  to  prosecute  the  suit  in  like  manner  and  with 
hke  effect  as  if  it  had  been  originally  commenced  by  him. 

Statute  Revised— March  2,  1867,  ch.  176,  §  16,  14  Stat.  524.  Prior  Stat- 
utes—April 4,  1800,  ch.  19,  §  9,  2  Stat.  24;  Aug.  19, 1841,  ch.  9,  §  3,  6  Stat. 
442. 

Sec.  5019.— a  copy,  duly  certified  by  the  clerk  of  the_  court, 
.under  the  seal  thereof,  of  the  assignment,  shall  be  conclusive  evi- 
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dence  of  the  title  of  the  assignee  to  take,  hold,  sue  for,  and  re- 
cover the  property  of  the  bankrupt. 

Statute  Revised— March  2,  1867,  ch.  176,  §  U,  14  Stat.  522.  P.-ior  Stat- 
utes—April 4,  1800,  cb.  19,  §  56,  2  Stat.  35;  Aug.  19,  1841,  ch.  9,  §  15,  5  Stat„ 
448. 

When  an  appellant  becomes  bankrupt  after  an  appeal  taken,  his  assignee,, 
upon  producing  a  copy  of  the  assignment,  duly  attested  by  the  clerk  of  the 
proper  district  court,  may,  on  motion,  be  admitted  as  a  party  to  the  suit  in  the 
appellate  court  in  the  place  of  the  bankrupt.  {Herndonv.  Howard,  4  B.  R.  212; 
s.  c.  40  How.  Pr.  288;  s.  c.  9  Wall.  664;  Knox  v.  Exchange  Bank,  12  WalL 
379-) 

An  uncertified  copy  of  the  petition  to  be  declared  bankrupt  and  a  certificate 
of  discharge  are  no  evidence  of  the  appointment  of  an  assignee.  {Alexander  v.. 
MeCullough,  32  Leg.  Int.  336.) 

Oral  testimony  to  prove  an  assignment  is  not  admissible  until  evidence  is 
given  to  show  that  the  original  or  a  certified  copy  thereof  can  not  be  produced. 
(Burh  V.  Winters,  15  B.  R.  140;  s.  c.  28  Ark.  6;  Files  v.  Harbison,  29  Ark. 
307) 

The  right  of  the  assignee  to  maintain  a  suit  does  not  depend  on  the  instru- 
ment of  assignment.  A  copy  of  an  assignment,  under  the  seal  of  the  court,  if 
duly  certified,  is  sufficient  to  show  the  assignee's  right  to  sue,  although  the  origin- 
al assignment  is  not  signed  either  by  the  judge  or  the  register.  {Zantzinger  v. 
nibble,  4  B.  B.  724;  86  Md.  32.) 

It  is  not  necessary  to  produce  proof  of  an  acceptance  of  the  appointment  or  of 
a  publication  of  the  appointment  or  of  the  recording  of  the  assignment,  for  a  duly 
certified  copy  of  the  assignment  is  made  conclusive  evidence  of  the  right  to  sue.. 
{Rogers  v.  Stevenson,  16  Minn.  68;  Faires  v.  Metoyer,  6  Rob.  [Ija.]  75.) 

In  a  suit  instituted  by  the  assignee,  it  is  not  necessary  to  prove  all  the  'steps- 
in  the  proceedings  in  bankruptcy,  for  a  copy  of  the  assignment  is  conqjusive  evi- 
dence of  the  assignee's  title.  {Dambmann  v.  White,  12  B.  R.  488;  s.  c.  48  Cal.. 
439;  Shawhan  v.  WKerritt,  7  How.  627;  Ga/rr  v.  Qale,''2,  Ware,  330;  s.  c.  3  W. 
&  M.  38) 

If  the  assignee  produces  a  duly  certified  copy  of  the  assignment,  it  is  not 
necessary  for  him  to  show  the  jurisdiction  of  the  district  court  over  the  proceed- 
ings or  the  person  of  the  bankrupt.  {Cone  v.  Purcell,  11  B.  R.  490;  s.  c.  56  N. 
Y.  649.) 

Neither  the  validity  of  the  adjudication  of  bankruptcy,  nor  the  existence, 
sufliciency,  or  validity  of  the  debt  of  the  petitioning  creditor  can  be  collaterally 
drawn  in  question.  In  all  suits  brought  by  the  assignee,  the  assignment  is  con- 
clusive evidence  of  his  right  to  sue.  {Barstow  v.  Adams,  2  Day,  70 ;  Rugan  v. 
West,  1  Binn,  263;  Barclay  v.  Carson,  2  Hay  [NT.  C]  243;  Lovelt  v.  Cutter,  1 
Mass.  67:  Xi^ermure  v.  Swazey,  7  Mass.  213;  Ven  v.  Wright,  Pet.  0.  0.  64.) 

Sec.  6050. — No  person  shall  be  entitled,  as  against  tlie  assignee, 
to  withhold  from  him  possession  of  any  books  of  account  of  the 
bankrupt,  or  claim  any  lien  thereon. 

Statute  Revised— March  2,  1867,  ch.  176,  §  14,  14  Stat.  523. 

Until  a  conveyance  is  declared  to  be  void  by  due  course  of  law,  the  grantee's 
right  to  books  and  papers  conveyed  to  him  is  as  perfect,  to  all  intents,  as  against 
the  assignee,  as  his  right  to  any  other  property.    {Rogers  y.Winsor,  6  B.  R.  246.) 

A  receiver  appointed  by  a  State  court,  is  entitled  to  refuse  to  deliver  up  ther 
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bankrupt's  books  to  the  assignee,  or  to  give  him  possession  thereof,  until  they 
are  properly  taken  from  him  by  adverse  proceedings,  but  he  must  produce  them 
to  be  used  on  the  examination  as  evidence.  (In  re  William  W.  Hulst  7  Ben 
40.) 

Sec.  5051. — The  debtor  shall,  at  the  request  of  the  assignee 
and  at  the  expense  of  the  estate,  make  and  execute  any  instru- 
ments, deeds,  and  writings  which  may  be  proper  to  enable  the 
assignee  to  possess  himself  fully  of  all'the  assets  of  the  bankrupt. 

Statute  Revised— March  2,  186T,  ch.  176,  §  14,  14  Stat.  522. 

The  bankrupt  court  will  order  the  bankrupt  to  execute  and  deliver  to  the 
assignee  the  proper  papers  to  enable  him  to  be  admitted  to  prosecute  suits  pend- 
ing in  the  State  courts  in  his  own  name,  in  the  same  manner  and  with  the  like 
effect  as  they  might  have  been  prosecuted  by  the  bankrupt;  and  direct  the 
bankrupt  himself  to  refrain  from  prosecuting  the  actions,  or  applying  for  any 
order  or  decree  therein.  {In  re  Clark  et  al.  3  B.  R.  491 ;  s.  c.  4  Ben.  88; 
Samton  v.  Burton,  4  B.  R.  1;  s.  c.  5  Ben.  32.5;  ClarJc  v.  Binninger,  5  B.  R, 
255;  s.  c.  39  How.  Pr.  363.) 

Sec.  5052. — No  mortgage  of  any  vessel  or  of  any  other  goods 
or  chattels,  made  as  security  for  any  debt,  in  good  faith  and  for  a 
present  consideration,  and  otiierwise  valid,  and  duly  recorded 
pursuant  to  any  statute  of  the  United  States  or  of  any  State, 
shall  be  invalidated  or  affected  by  an  assignment  in  bankruptcy. 

Statute  Revised— March  2,  1867,  ch.  176,  §  14,  14  Stat.  522. 

This  provision  can  not  enlarge  the  rights  or  title  of  the  assignee,  or  make  a 
mortgage  invalid  against  him,  w^hich,  but  for  the  provision,  would  have  been 
vahd.  It  appears  to  have  been  inserted  out  of  greater  caution,  lest  it  should  be 
supposed  that  valid  chattel  mortgages  would  be  affected  by  the  assignment, 
and  not  with  any  view  of  construing  the  laws  regarding  record ;  and  so,  if  the 
mortgage  be  one  that  requires  no  record,  as  if  it  be  executed  in  a  State  having  no 
statute  upon  the  subject,  or  if  the  record  is  not  required  between  the  parties, 
the  provision  will  not  defeat  it.  {In  re  Chas.  W.  Griffiths,  3  B.  R.  731 ;  s.  c. 
Lowell,  431;  Goggeahall  v.  Potter,  4  B.  R.  73;  s.  c.  6  B.  R.  10;  s.  c.  1  Holmes, 
75.) 

It  would  be  going  too  far  to  hold  all  mortgages  not  included  by  the  terms  of 
the  dfscription  to  be  invalidated  by  tlie  act.  The  clause  expres.sly  saves  certain 
mortgages,  but  it  says  nothing  as  to  others.  Much  less  does  it  say  anything  as 
to  deeds  of  trust  or  conveyances  of  analogous  character.  It  leav,ss  aU-d^eds\and 
instruments  of  writing  not  expressly  saved  to  the  general  principles  of 'jurispru- 
dence.    {In  re  Wynne,  4  B.  R.  23 ;  s.  c.  Chase,  227;  s.  c.  2  L.  T.  B.  116 ) 

Mortgages  which  are  not  otherwise  valid  or  duly  recorded  are  not  enumer- 
ated as  protected  in  favor  of  the  mortgagee,  but,  on  the  contrnry,  are  carefully 
excluded.  The  attention  of  Congress  was  specially  called  to  chuttel  mortgages, 
and  the  language  of  the  act  is  carefully  framed,  so  as  to  recognize  and  protect 
such  liens  as  were  already  valid  by  the  laws  of  the  land,  the  statutes  of  the 
United  States,  or  of  the  State  where  the  transaction  occurred.  The  maxim  ex~ 
pressio  unius  eat  exclusio  alterius,  applies  to  other  casps.  {Edmondson  v.  Hyde, 
7  B.  R.  1;  s.  c.  2  Saw.  205;  s.  c.  5  L.  T.  B.  380;  in  re  Geo.  P.  Morrill,  8  B. 
R.  117;  s.  c.  2  Saw.  856;  Moore  v.  Young,  4  Biss.  128.) 
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Seo.  5053.— No  property  held  by  the  bankrupt  in  trust  shall 
pass  by  the  assignment. 

Statute  Revised— March  2,  186T,  ch.  176,  §  li,  14  Stat.  522. 

The  trustee  meant  by  this  clause  can  only  be  a  mere  naked  trustee  who 
holds  the  legal  title  but  has  no  beneficial  interest  in  the  subject  of  the  trust.  A 
vendor  is  not  such  a  trustee  for  the  vendee,  if  all  the  purchase  money  has  not 
been  paid.     {Bwepson  v.  Bouse,  65  N.  0.  S4.) 

A  purchase  by  the  bankrupt  at  a  sale  of  property  in  which  his  wife  is  in- 
terested, under  a  patrol  promise  to  hold  it  for  her  benefit,  does  not  vest  a  result- 
ins;  trust  in  her  so  thitt  she  can  hold  it  against  his  assignee.  {O'Hara  v.  Dilworth, 
72  Penn.  397.) 

To  create  a  resulting  trust  in  case  of  a  purchase  of  property  with  the  wife's 
money,  it  must  clearly  appear  that  the  money  was  hers,  and  that  it  was  paid  at 
the  time  of  the  purchase.  If  it  was  paid  at  a  subsequent  time  the  trust  can  not 
be  maintained.     {Fisher  v.  Henderson,  8  B.  R.  175.) 

When  a  husband,  without  any  instructions  from  his  wife,  uses  her  money  in 
the  purchase  of  property,  and  takes  the  title  in  his  own  name,  she  may,  if  she 
so  elect,  set  up  a  resulting  trust  to  it,  or  she  may  treat  the  transaction  as  a  loan, 
which  she  will  be  presumed  to  have  done  unless  she  takes  steps  within  a  reason- 
able time  to  Set  up  her  trust  after  she  shall  have  been  informed  of  the  disposition 
of  the  money.     {Fisher  v.  Henderson,  8  B.  R.  173.) 

The  statute  applies  to  all  estates  where  the  trusts  can  be  legally  established, 
and  is  effectual  against  one  claiming  under  the  assignee  who  is  not  in  the  posi- 
tion of  a  purchaser  without  notice.  Information  of  a  fact  coming  from  a  source 
which  ought  to  be  heeded,  is  sufficient  notice.  {Faxon  v.  Fohey,  110  Mass. 
-392.) 

Land  held  by  the  bankrupt  under  an  agreement  to  reconvey  upon  the  pay- 
ment of  a  certain  inote,  is  held  in  trust  and  does  not  pass  to  the  assignee. 
{Faxon  v.  Fohey,  110  Mass.  392.) 

If  a  bankrupt  insurance  company  reinsures  in  another  company,  and  in  case 
of  a  loss  receives  the  amount  of  the  reinsurance  from  the  latter,  under  an  express 
trust  to  pay  it  over  to  the  assured,  the  amount  is  held  in  trust  and  does  not  pass 
to  the  assignee.     {Hosmer  v.  Jewett,  6  Ben.  208.) 

Where  the  identical  money  collected  by  a  corresponding  banker  on  notes 
sent  to  him  for  collection  is  not  kept  separate  and  distinct  from  his  other  money, 
there  is  no  trust  attached  to  this  money  in  favor  of  the  banker  who  so 
remitted  the  notes  for  collection.  {Bank  of  Commerce  v.  Russell,  2  Dillon, 
215.) 

If  a  party  placed  a  certain  sum  of  money  in  the  hands  of  the  bankrupt,  to 
be  applied  to  redeem  a  note  and  mortgage,  and  the  bankrupt  credited  the  amount 
on  his  books  and  then  used  it  in  his  business,  he  can  not  claim  the  return  of  an 
equal  amount  from  the  assignee,  but  must  prove  his  claim  the  same  as  other 
creditors.  {In  re  Robert  Ilosie,  7  B.  R.  601 ;  s.  c.  6  L.  T.  B.  89 ;  s.  c.  5  Pac.  L. 
R.  193.) 

A  claim  for  money  placed  in  the  hands  of  the  bankrupt  to  be  invested, 
but  which  he  failed  to  invi^st,  is  not  entitled  to  priority.  {In  re  Janeway,  4  B. 
R.  100;  s.  c.  4  Brews.  250;  s.  c.  2  L.  T.  B.  124.) 

If  the  debtor,  acting  as  a  factor,  sells  goods  of  his  principal,  and  in  violation 
of  his  instructions  takes  notes  therefor  in  his  own  name,  and  has  them  dis- 
counted, turning  over  the  proceeds  to  an  accommodation  indorser  to  pay  the 
notes  upon  which  he  is  liable,  and  such  indorser  receives  the  money  without  no- 
tice of  any  violation  of  any  trust,  the  fund  which  may  be  recovered  by  the 
assignees  from  such  indorser  solely  on  the  ground  that  he  received  a  preference 
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by  such  payment,  will  not  be  liable  to  any  trust.  The  principal's  lien  was  de- 
stroyed when  the  proceeds  were  received  by  such  indorser,  and  the  assignee's 
recovery  was  simply  as  a  representative  of  the  creditors,  and  not  of  the  debtor 
or  his  principal,  and  the  trust  is  discharged.     {White  v.  Jones,  6  B.  R.  175.)  ) 

The  trust  property  must  be  property  that  can  be  followed  or  distinguished. 
There  must  be  some  ear-mark  by  which  it  can  be  recognized.  As,  for  instance, 
where  goods  are  sent  to  a  factor  to  be  disposed  of,  and  the  factor  becomes  a 
bankrupt,  and  the  goods  yet  in  his  possession  can  be  distinguished  from  the  gen- 
eral mass  of  his  property,  the  principal  may  recover  them  in  specie,  and  is  not 
■obliged  to  prove  his  debt  under  the  commission.  And  even  where  the  bankrupt 
has  sold  the  goods,  if  he  has  kept  the  money  received  from  the  sale  in  separate 
bags,  the  principal  has  been  permitted  to  claim  and  hold  the  money  against  the 
assignee.  Where,  however,  the  trust  property  does  not  remain  in  tpecie,  but 
has  been  made  way  with  by  the  trustee,  the  cestuis  que  trust  have  no  longer  any 
specific  remedy  against  any  part  of  his  estate  in  his  bankruptcy  or  insolvency ; , 
but  they  must  come  in  pari  passu  with  the  other  creditors,  and  prove  against 
the  trustee's  estate  for  the  amount  due  them.  {In  re  Janeway,  4  B.  R.  100; 
s.  c.  4  Brews.  250;  s.  c.  2  L.  T.  B.  124;  Wood  M.  &  R.  Go.  v.  Brooke,  9  B.  R. 
395;  in  re  Coan  &  Ten  Brocke  Mfg.  Co.  12  B.  R.  203;  s.  c.  6  Biss.  315.) 

If  the  bankrupt,  acting  as  banker  and  broker,  kept  the  money  arising  from 
the  brokerage  business  in  a  separate  bank,  a  party  who  gave  him  bonds  to  sell 
may  claim  payment  in  full  if  the  money  in  the  bank  is  more  than  sufficient 
to  meet  all  demands  against  the  brokerage  department.  {Yoight  v.  Lewis,  14 
B.  R.  543 ;  s.  c.  33  Leg.  Int.  402;  s.  c.  9  0.  L.  N.  65.) 

It  is  not  essential  to  the  effective  assertion  of  a  beneficial  title  to  a  trust  fund 
that  the  fund  shall  be  susceptible  of  separate  identification.  No  more  is  required 
than  proof  of  substantial  identity.  Money  has  no  ear-marks  by  means  of  which 
it  can  be  specifically  identified.  Into  whatever  form  it  may  be  changed,  if  it  can 
be  clearly  traced,  equity  will  rescue  it  from  a  wrongful  appropriation,  and  give 
effect  to  the  right  of  its  real  owner.  An  ear-mark  is  only  a  means  of  identifica- 
tion, but  is  not  evidence  of  ownership.  {Voight  v.  Lewis,  14  B.  R.  543;  s.  c. 
33  Leg.  Int.  404;  s.  c.  9  C.  L.  N.  65.) 

If  the  consignment  is  a  consignment  on  sale,  as  distinguished  from  a  con- 
signment on  del  credere  guaranty,  the  consignor  can  not  reserve  a  special  prop- 
erty in  the  proceeds  of  the  goods  as  against  the  assignee  of  the  consignee.  {In 
re  Chamberlaines,  12  B.  R.  230.) 

It  is  not  necessary  in  order  to  enable  an  owner  or  cestui  que  trust  to  claim 
newly  acquired  property  that  it  shall  be  purchased  with  the  proceeds  of  the 
original  property.  It  is  sufficient  if  the  newly  acquired  property  is  acquired  by 
direct  exchange  with  it.  The  real  question  is.  What  has  taken  the  place  of  the 
property  in  its  original  form  ?  Whenever  that  can  be  ascertdned,  the  property 
in  the  changed  form  may  be  claimed  bv  the  original  owner  or  cestui  que  trust. 
{Cool  v.  Tallis,  9  B.  R.  433;  s.  c.  18  Wall.  332.) 

If  the  bankrupt  deposited  the  trust  funds  in  bank  with  his  own  in  his  own 
name,  the  mode  of  ascertaining  how  much  belongs  to  the  trust  estate,  is  to  take 
the  deposits  and  withdrawals  in  the  order  of  their  dates,  find  out  how  much  of 
the  balance  belongs  to  the  trust  and  how  much  to  the  general  fund,  and  divide 
accordingly.     {In  re  Hapgood,  14  B.  R.  495.) 

A  depositor  is  not  entitled  to  priority  of  payment,  although  the  bank  having 
previously  suspended  payment  agreed,  at  the  time  of  receiving  the  deposit,  to 
receive  special  separate  deposits  from  its  customers  for  the  purpose  of  continu- 
ing business,  unless  the  deposit  was  kept  separate  so  as  to  be  identified.  {In  re 
Mutual  Savings  Bank,  15  B.  R.  44.) 

Sec.  5054. — The  assignee  shall  immediately  give  notice  of  iiis 
appointment,  by  publication  at  least  once  a  week  for  three  sue- 
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cessive  weeks  in  such  newspapers  as  shall  for  that  purpose  be 
designated  by  the  court,  due  regard  being  had  to  their  general 
circulation  in  the  district,  or  in  that  portion  of  the  district  in 
which  the  bankrupt  and  his  creditors  shall  reside,  and  shall,  within 
six  months,  cause  the  assignment  to  him  to  be  recorded  in  every 
registry  of  deeds  or  other  office  within  the  United  States  where  a 
conveyance  of  any  lands  owned  by  the  bankrupt  ought  by  law  to 
be  recorded,*  and  the  record  of  such  assignment,  or  a  duly  certi- 
fied copy  thereof,  shall  be  evidence  thereof  in  all  courts. 

Statute  Revised— March  2,  1867,  ch.  176,  §  14,  14  Stat.  522.  Prior  Statute 
—April  4,  1800,  ch.  19,  §  11,  2  Stat.  24. 

Publieation. 

A  requirement  that  a  notice  shall  be  published  once  a  week  for  three  suc- 
cessive weeks,  is  a  requirement  that  it  shall  be  published  in  every  seven  days 
for  three  successive  periods  of  seven  days  each;  that  the  interval  between  any 
two  publications  shall  not  be  less  than  seven  days ;  thnt  the  interval  between 
the  last  publication  and  any  proceeding  dependent  upon  the  publication  shalt 
be  not  less  than  seven  days ;  and  that  the  publications  shall  be  three  in  number. 
(In  re  Bellamy,  1  B.  R.  64;  s.  c.  1  Ben.  390;  s.  c.  1  L.  T.  B.  22.) 

The  publication  by  the  assignee  of  his  appointment  is  not  essential  to  the 
regularity  of  the  proceedings.  This  provision  of  the  act  is  merely  directory  to 
the  assignee,  and  not  intended  so  much  for  creditors  as  for  persons  owing  debts 
to,  or  otherwise  having  business  with,  the  estate.  {In  re  Littlefluld,  3  B.  R.  57; 
s,  c.  Lowell,  331;  s.  c.  1  L.  T.  B.  164.) 

Record. 

The  purpose  in  requiring  the  assignee  to  cause  the  assignment  to  be  recorded 
is  that  every  purchaser  of  land  at  an  assignee's  sale  may  have  recourse  to  a 
certified  copy  of  such  registry,  as  a  link  in  his  claim  of  title  in  any  suit  he  may 
bring  for  the  possession,  or  in  any  suit  in  respect  to  the  property  which  he,  or 
his  heir?,  or  others  claiming  under  him,  may  desire  to  bring  thereafter.  Regis- 
tration is  necessary  to  the  safety  of  such  purchaser;  for  there  is  but  one  original 
assignment,  and  that  is  filed  in  the  office  of  the  clerk  of  the  district  court.  When 
this  law  is  observed,  the  loss  of  the  original  would  work  no  loss  or  inconvenience 
to  the  purchaser  or  others  claiming  under  him  ;  for  they  could  have  recourse  to 
a  certified  copy  from  the  registry,  which  the  act  declares  shall  be  evidence  thereof 
in  all  courts.  The  object  in  requiring  the  assignment  to  be  recorded  is  not  to 
vest  a  title  in  the  assignee,  for  he  has  title  though  the  assignment  may  never  be 
recorded.  The  assignee  may  use  it  as  evidence  of  his  title  in  the  courts,  though 
'  the  same  may  not  have  been  recorded.  {In  re  Neale,  3  B.  R.  177 ;  s.  c.  1  L.  T.. 
B.  295;  Holhrook  v.  Goney,  25  111.  543.) 

As  the  county  records  should  contain  a  complete  registry  of  all  instruments 
on  which  transfers  of  title  depend,  it  was  eminently  proper  for  the  protection  of 
all  concerned,  that  the  assignment  in  bankruptcy  should  be  there  recorded;  an 
instrument  in  writing,  which  though  not  conforming  in  the  usual  particulars 
with  conveyances  from  one  party  to  another,  or  even  with  sheriff's  deeds,  yet  by 
the  paramount  law  is  a  complete  transfer  and  conveyance  of  all  the  bankrupt's 
real  and  equitable  interest,  with  the  exceptions  named  in  the  act.  That  instru- 
ment is  not  signed  by  the  bankrupt,  or  acknowledged  by  him,  but  is  signed  by 
the  register  or  judge.     When  the  assignment  is  recorded,  the  record,  or  a  duly 

*  So  amended  by  act  of  Feb.  18,  ch.  80,  1875,  IS  Stat.  320. 
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•certified  copy  thereof,  is  made  evidence  of  the  assignment  in  all  courts,  notwith- 
standing very  different  rules  as  to  instruments  affecting  realty  may  obtain  under 
State  laws.  It  is  to  be  remarked,  that  the  clause  directing  the  assignment  to  be 
recorded,  gives  no  further  effect  thereto  than  that  just  stated.  The  assignment 
itself  passes  the  property  vpith  relation  back  to  the  commencefnent  of  the  pro- 
ceedings, and  all  subsequent  purchasers  are  affected  accordingly,  whether  they 
purchased  before  assignment  actually  made  or  afterwards,  and  consequently  the 
recording  ot  the  assignment  is  not  essential  to  the  validity  of  the  transfer,  and 
is  not  designed  to  operate  as  under  State  registry  acts.  A  purchaser  from  the 
bankrupt,  after  the  commencement  of  proceedings,  although  he  has  no  notice 
thereof,  will  take  no  title.  The  question  of  notice  can  not  arise.  The  purchase 
being  of  what  the  bankrupt  debtor  had  at  the  time,  and  all  his  interest  having 
passed  to  the  assignee  previously,  the  purchaser  acquires  no  title  as  against  the 
assignee.  {Davis  v.  Anderson,  6  B.  R.  145;  Phillipa  v.  Hdnibold,  26  N.  J.  Eq. 
202.) 

A  copy  from  the  record  of  the  assignee's  deed  is  admissible  in  evidence  to 
prove  registration.     {Oakey  v.  Carry,  10  La.  An.  502.) 

When  the  assignment  has  been  recorded,  and  it  is  apparent  of  record  at  the 
time  of  a  sale  on  execution,  that  the  judgment  debtor  has  no  title  to  or  interest 
in  the  property  sold,  the  purchaser  at  the  sheriff's  sale  acquires  no  title.  {Stuart 
T.  Hines,  6  B.  R.  416;  s.  c.  33  Iowa,  60;  s.  c.  5  L.  T.  B.  46.) 

The  purchaser  at  a  sale  of  real  estate  by  the  assignee  of  a  bankrupt,  will 
hold  the  title  against  a  prior  unrecorded  deed  of  the  bankrupt.  (Holbrook  v. 
Dickinson,  56  111.  489.) 

A  copy  from  the  State  records  of  an  assignment  not  acknowledged  accord- 
ing to  the  State  laws,  is  not  admissible  in  evidence.  {Zeigler  v.  Shomo,  78 
Penn.  357.) 

The  title  of  a  party  who  claims  under  the  assignee  will  prevail  against  a 
party  who  obtained  a  conveyance  from  the  bankrupt  after  the  commencement  of 
the  proceedings  in  bankruptcy  with  notice  oif  such  title,  although  the  assign- 
ment to  the  assignee  was  not  acknowledged  and  recorded  according  to  the  laws 
of  the  State  where  the  land  was  situated.  {Brady  v.  Otis,  14  B.  R.  815;  s.  c. 
40  Iowa,  97.) 

Sec.  5055. — The  assignee  sliall  demand  and  receive,  from  all 
persons  holding  the  same,  all  the  estate  assigned  or  intended  to  be 
assigned. 

Statute  Revised— March  2,  1867,  ch.  176,  §  15,  14  Stat.  524. 

If  the  assignee  is  satisfied  that  property  taken  by  him  does  not  belong  to  the 
bankrupt,  he  should  surrender  it  without  delay  to  the  owners.  {la  re  Noakes, 
1  B.  R.  592.) 

Sec.  5056. — No  person  shall  be  entitled  to  maintain  an  action 
against  an  assignee  in  bankruptcy  for  anything  done  by  him  as 
such  assignee,  without  previously  giving  him  twenty  days'  notice 
of  such  action,  specifying  the  cause  thereof,  to  the  end  that  such 
assignee  inay  have  an  opportunity  of  tendering  amends,  should  he 
see  lit  to  do  so. 

Statute  Revised— March  2,  1867,  ch.  176,  §  14,  14  Stat.  522.  Prior  Statute 
—April  4,  1800,  ch,  19,  §  49,  2  Stat.  34. 

This  section  covers  all  the  acts  which  the  assignee  honestly  does  in  the  dis- 
charge of  the  trust  which  the  law  casts  upon  him.     The  statute  requires  a  spe- 
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ciflc  notice.      The  mere  presentation  of  a  bill  for  services  rendered  is  not  sufB-^ 
cient.     {Hallam  \.  Maamell,  2  Cinn.  136.) 

This  section  does  not  apply  to  an  action  of  replevin  to  recover  property 
which  the  assignee  took  from  the  possession  of  the  plaintiff.  {Ldghton  v.  Bar- 
wood,  12  B.  R.  360;  s.  c.  Ill  Mass.  67.) 

No  notice  need  be  given  to  an  assignee  before  bringing  a  bill  to  enjoin  a 
judgment  recovered  by  the  bankrupt  by  his  fraudulent  contract.  {Weakley  v. 
MilUr,  1  Tenn.  Oh.  523.) 

The  omission  to  give  notice  to  an  assignee  can  only  be  taken  advantage  of 
by  a  plea  in  abatement.     ( WeaJcley  v.  Miller,  1  Tenn.  Ch.  533.) 

By  appearing  and  filing  a  plea  the  assignee  waives  the  want  of  notice  before 
bringing  the  suit.     (Bowe  v.  Page,  13  B.  R.  366;  s.  c.  54  N.  H.  190.) 

Sec.  5057. — ISTo  suit,  either  at  law  or  in  equity,  shall  be  main- 
tainable in  any  court  between  an  assignee  in  bankruptcy  and  a 
person  claiming  an  adverse  interest,  touching  any  property  or 
rights  of  property  transferable  to  or  vested  in  such  assignee,  un- 
less brought  within  two  years  from  the  time  when  the  cause  of 
action  accrued  for  or  against  such  assignee.  And  this  provision 
shall  not  in  any  case  revive  a  right  of  action  barred  at  the  time 
when  an  assignee  is  appointed. 

Statute  Revised— March  3,  1867,  ch.  176,  §  2,  14  Stat.  518.     Prior  Statute— 
.  Aug.  19,  1841, 'ch.  9,  §  8,  5  Stat.  446. 

A  suit  is  a  prosecution  of  some  demand  in  a  court  of  justice.  {Wilt  v.  Stidc- 
ney,  15  B.  R.  28;  s.  c.  13  Pac.  L.  R.  61.) 

The  cause  of  action  accrues  to  the  assignee  on  the  execution  of  the  assign- 
ment, and  the  limitation  begins  to  run  from  that  time,  {Lathrop  v.  Drake,  30 
Leg.  Int.  141.) 

On  all  matured  claims  and  demands  the  cause  of  action  accrues  to  the  as- 
signee at  the  date  of  the  assignment;  on  all  others  from  their  maturity,  or  at  the 
time  when  an  action  will  lie,  and  he  must  sue  from  these  dates  respectively. 
{Norton  v.  De  laVillebeuve,  13  B.  R.  304;  s.  c.  1  "Woods,  163.) 

This  section  applies  equally  to  courts  of  equity  and  courts  of  law.  {Bailey 
v.  Wier,  12  B.  R.  24;  s.  c.  21  Wall.  842.) 

The  limitation  applies  when  the  suit  is  brought  in  a  State  court  as  well  as 
when  it  is  brought  in  a  Federal  court.  {Oomegys  v.  McCord,  11  Ala.  932; 
Archer  v.  Duval,  1  Fla.  219.) 

A  suit  is  the  lawful  demand  of  a  right  at  law  or  in  equity,  and  it  matters  not 
what  form  is  given  to  it  by  the  legislative  power,  it  still  remains  a  suit  in  the 
sense  of  the  definition,  although  it  retains  none  of  the  features  by  which  pro- 
ceedings at  law  or  in  equity  have  been  distinguished.  {Union  Canal  Co.  v  Wood- 
side,  11  Penn.  176.) 

The  limitation  applies  only  to  suits  growing  out  of  disputes  in  respect  to 
property  and  rights  of  property  of  the  bankrupt,  which  come  to  the  hands  of 
the  assignee,  and  to  which  adverse  claims  existed  while  in  the  hands  of  the 
bankrupt  and  before  assignment.  These  disputes  of  claims  affect  the  assets  of 
the  bankrupt,  and  an  adjustment  of  them,  either  by  compromise  or  suit,  is  in- 
dispensable to  a  settlement  and  distribution  of  the  estate  among  the  creditors. 
A  short  bar  by  limitation  to  suits  brought  either  by  the  assignee  or  the  adverse 
claimant,  furnishes  a  fit  and  appropriate  remedy  against  delay  where  compro- 
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mise  is  impracticable.     {In  re  Frederick  J.  Oonant,  5  Blatch.  54 ;  Steoens  v. 
Sauser,  39  N.  Y.  302 ;  s.  c.  1  Robt.  50 ) 

It  is  entirely  within  the  power  of  Congress,  in  establishing  a  uniform  system 
of  bankruptcy,  to  provide  a  uniform  rule  on  the  subject  of  actions,  whether  by 
or  against  an  assignee  in  bankruptcy;  and  such  rule  must  of  necessity  super- 
sede all  State  legislation  on  the  subject.  If  the  right  of  action  asserted  by  the 
assignee  is  not  actually  barred  at  the  time  of  his  appointment — a  case  expressly 
saved  by  the  proviso — he  has  two  years,  and  only  two  years  from  the  time  the 
cause  of  action  accrued  for  or  against  such  assignee.  This  is  to  apply,  by  the 
express  words  of  the  section,  to  actions  brought  "  in  any  court  whatsoever ; " 
therefore  in  any  court,  State  or  Federal.  (Peiper  v.  Harmer,  5  B.  R.  252 ;  s.  c. 
8  Phila.  100.) 

This  is  a  separate  and  independent  provision,  and  has  no  connection  with 
any  State  statute  on  the  subject.  It  maj  txtend  or  it  may  contract  the  time 
provided  in  the  State  statute  of  limitations.  Thus  if  at  the  time  of  the  appoint- 
ment of  the  assignee  but  a  few  days  remain  of  the  time  necessary  to  complete 
the  bar,  the  time  will  be  extended;  or,  if  the  statute  has  just  commenced  run- 
ning, and  under  the  State  law  would  have  ten  years  to  run,  it  would  be  com- 
plete within  two  years.     {Freelander  v.  Holloman,  9  B.  R.  331.) 

A  petition  to  a  court,  to  order  a  distribution  of  a  fund  lodged  in  its  registry, 
is  not  an  action  or  suit  within  the  meaning  of  this  clause.  {In  re  Masterson,  i 
B.  R.  553.) 

The  limitation  does  not  extend  to  an  application  by  an  assignee  for  money 
brought  into  a  State  court  in  proceedings  instituted  before  the  commencement 
of  the  proceedings  in  bankruptcy.     {Phillips  v.  Eelmlold,  26  N.  J.  Eq.  202.) 

When  the  defendant  only  disputes  the  amount,  there  is  no  controversy  in 
regard  to  the  interests  and  rights  touching  the  property.  A  voluntary  assignor, 
under  a  void  assignment,  can  not  have  or  claim  any  adverse  interest  as  against 
the  assignee  in  bankruptcy.  A  claim  against  the  bankrupt's  estate,  for  services 
rendered  to  the  bankrupt,  is  not  within  the  statute.  {In  re  Krogman,  5  B.  R. 
116.) 

A  venire  to  assess  damages  for  land  taken  by  a  corporation  i^  a  suit  at  law. 
{Union  Ganal  Co.  v.  Woodside,  11  Penn.  176.) 

A  claim  for  damages  for  the  taking  of  the  land  of  the  bankrupt  by  a  corpora- 
tion is  not  barred,  for  the  corporation  is  not  an  adverse  claimant.  {Union  Canal 
Go.  V.  Woodside,  11  Penn.  176.) 

The  omission  to  bring  the  suit  for  more  than  two  years  after  the  cause  of 
action  accrued  may  be  a  good  defense,  if  properly  pleaded,  but  does  not  go  to 
the  jurisdiction  of  the  court.     {Chemung  Canal  Bank  v.  judaon,  8  N.  Y.  254.) 

The  title  of  a  party  who  purchases  at  a  sale  under  a  proceeding  to  foreclose 
a  mortgage  which  was  instituted  after  the  commencement  of  the  proceedings  in 
bankruptcy,  without  making  the  assignee  a  party  thereto,  will  not  be  rendered 
valid  by  the  lapse  of  two  years,  unless  he  takes  a(itual  possession  of  the  prem- 
ises and  occupies  them  in  such  a  manner  that  the  assignee  must  be  presumed  to 
have  had  notice  thereof,  or  gives  some  notice,  actual  or  constructive,  to  the 
assignee  that  he  claims  an  adverse  interest.     {Price  v.  Philips,  3  Robt.  448.) 

A  mortgage  does  not  of  itself  constitute  an  adverse  claim,  for  it  is  simply  a 
lien  or  charge  on  the  land,  and  does  not  confer  on  the  mortgagee  any  estate  in 
the  land.  {Price  v.  Philips,  3  Robt.  448;  vide  Cleveland  v.  Boerum,  24  N.  i^ 
613 ;  s.  c.  23  Barb.  201 ;  s.  c.  27  Barb.  252.) 

An  action  on  judgment  is  barred  by  the  lapse  of  two  years.  {Archer  v. 
Duval,  1  Fla.  219.) 

The  limitation  applies,  although  the  suit  is  brought  in  the  name  of  the  as- 
signee for  the  use  of  a  third  person.     {Pike  v.  Lowell,  32  Me.  245.) 
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If  a  party  buys  a  judgment  against  the  bankrupt,  and  purchases  certain  land 
at  a  sale,  under  an  execution  issued  thereon,  under  a  parol  agreement  that  out 
of  the  proceeds  he  shall  retain  a  debt  due  to  him,  and  the  money  used  to  buy 
the  judgment,  and  then  pay  the  balance  to  the  bankrupt,  the  statute  begins  to 
run  from  the  time  when  he  receives  the  proceeds.  {Hyde  v.  Ely,  8  Pac.  L.  R. 
147.) 

If  the  as.'^ignee  is  not  made  a  party  to  a  pending  action  until  more  than  two 
years  after  his  appointment,  his  claim  will  be  barred,  for  the  amendment  by 
which  he  is  made  a  party  will  not  relate  back,  and  thereby  make  him  a  party  ab 
initio,  and  thereby  defeat  the  limitation.  {Cogdell  v  Exum,  10  B.  R.  327;  s.  c. 
69  N.  C.  464.) 

A  bill  to  set  aside  a  fraudulent  conveyance  will  be  defeated  by  a  plea  of  the 
statute  of  limitations,  if  more  than  two  years  have  elapsed  since  the  appoint- 
ment of  the  a.s.signee.  {Freelander  v.  itulloman,  9  B.  K.  331 ;  Botts  v.  Patton, 
10  B.  Mon.  452.) 

If  a  mortgagee  enforces  his  lien  in  a  State  court  after  the  commencement  of 
proceedings  in  bankruptcy,  the  assignee  has  two  years  from  the  time  of  the  sale 
in  which  he  can  institute  procetdings  to  set  it  aside.  (Plielps  v  Sellick,  8  B.  E. 
390.) 

This  clause  does  not  apply  to  a  proceeding  to  set  aside  a  sale  made  under  a 
levy  upon  land,  after  the  filing  of  i  petition  to  enforce  a  judgment  lien.  (Davis 
V.  Anderson,  6  B.  R.  145.) 

A  suit  merely  to  collect  a  debt,  or  enfsjrce  the  payment  of  money  due  on  a 
contract,  does  not  fall  within  the  provisions  of  this  clause.  The  plaintiff  does 
not  claim  an  interest  adverse  to  the  defendant  in  or  touching  any  property,  or 
right  of  property,  of  the  bankrupt,  transferable  to  or  vested  in  the.  plaintiff  as 
assignee;  nor  does  the  defendant  claim  any  interest  adverse  to  the  plaintilf  in  or 
touching  any  such  property,  or  right  of  property.  The  defendant  claims  no 
ownership  of  or  title  to  the  debt  or  contract  which  the  plaintiff  seeks  to  enforce 
against  the  defendant;  nor  does  the  plaintiff  claim  any  ownership  of  or  title  to 
any  specific  property,  or  right  of  property,  as  having  passed  to  him  by  virtue 
of  his  appointment,  which  the  defendant  also  claims  to  own;  nor  does  the  de- 
fendant claim  any  ownership  of  or  title  to  any  specific  property  which  belonged 
to  the  bankrupt.  The  limitation  of  two  years  applies  only  to  such  controver- 
sies. Moreovei',  it  applies  only  to  controversies  of  which  the  circuit  court  of 
the  district  has  concurrent  jurisdiction  with  the  district  court  of  the  same  dis- 
trict. [Sedgwieh  v.  Gasey,  4  B.  R.  496;  s.  c.  3  C.  L.  N.  177;  Smith  v.  Craw- 
ford, 9  B.  K.  38;  s.  c.  6  Ben.  497;  Oarr  v.  Lord,  29  Me.  51 ;  contra,  Harris  v. 
Collins,  13  Ala.  388;  Mrion  v.  Barker,  1  W.  N.  39.) 

The  limitation  does  not  relate  'to  an  action  by  a  purchaser  to  recover  a  debt 
■which  was  sold  as  a  pait  of  the  bankrupt's  assets.  (Judaon  v.  Lathrop,  6  La. 
An.  587.) 

This  section  does  not  apply  to  sales  or  conveyances,  and  the  assignee  may 
convey  any  portion  of  the  estate  after  even  the  lapse  of  two  years.  {Warren  v. 
Miller,  38  Me.  108;  Hulbrooh  v.  Brenner,  31  111.  501.) 

If  the  claim  of  the  assignee  is  barred  by  the  lapse  of  two  years,  he  can  not, 
by  a  transfer  to  another,  confer  a  right  of  action  which  he  has  suffered  to  expire, 
and  thus  avoid  the.  limitations.  {Cleveland  v,  Boerum,  2Z  Baib  201-  s  c  27 
Barb.  252;   s.  c.  24  N.  Y.  613.) 

The  limitation  has  no  application  to  suits  which  are  pending  at  the  time  of 
the  commencement  of  the  proceedings  in  bankruptcy.     {Kane  y   Pilcher  YB 
Mon.  651.)  '         ■ 

The  limitation  has  no  reference  to  suits  growing  out  of  the  dealings  of  the 
assignee  with  the  estate  alter  it  comes  into  his  hands.  These  are  matters  for 
which  he  may  be  made  personally  responsible,  and  no  reason  existed  lor  chang- 
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ing  the  ereneral  period  of  limitations  nny  more  than  in  the  case  of  any  other 
trustee  dealing  with  trust  property.     {In  re  Frederick  J.  Conant,  5  Blatch.  54.) 

The  limitation  does  not  apply  to  a  party  who  takes  possession  of  the  property 
after  the  commencement  of  the  proceedings  in  bankruptcy.  {Stevens  v.  Hausei\ 
39  N.  Y.  302 ;  s.  c.  1  Eobt.  50.) 

If  an  assignee,  after  instituting  a  suit,  dies,  and  the  new  assignee  institutes 
another  suit  instead'of  continuing  the  prior  suit,  the  statute  runs  to  the  time  of 
the  institution  of  the  second  suit.  {Richards  v.  Maryland  Ins.  Co.  8  Cranch, 
84.") 

The  limitation  provided  by  this  section  does  not  apply  to  a  proceeding  to  re- 
view a  decision  of  the  district, court.  {Wilt  v.  Stickney,  15  B.  R.  23;  s.  c.  13 
Pac.  L.  K.  61.) 

An  action  by  an  assignee  of  a  bank  to  recover  money  paid  by  persons  pre- 
tending to  act  as  commissioners  of  the  bank  to  their  attorney,  before  the  appoint- 
ment of  the  assignee,  is  barred,  unless  it  is  brought  within  two  years  after  that 
time.     {Uiltenberger  v.  Phillips,  3  Woods,  115.) 

The  limitation  can  not  affect  any  suit,  the  cause  of  which  occurred  from  an 
adverse  possession  taken  after  the  bankruptcy,  until  the  expiration  of  two  years 
from  the  taking  of  such  possession.     {BarJcs  v.  Ogden,  2  Wall.  58.) 

The  failure  of  the  assignee  to  sue  and  recover  a  distributive  share  of  an  estate 
of  one  of  the  bankrupt's  children,  to  which  the  bankrupt  was  entitled,  does  not 
confer  any  right  on  the  bankrupt  to  sue  for  it.  {DeadricJc  v.  Armour,  10 
Humph.  588.) 

If  the  claim  of  the  assignee  is  barred  by  the  limitation,  the  creditors  may 
file  a  bill  to  set  aside  a  fraudulent  conveyance  made  by  the  bankrupt  before 
the  commencement  of  the  proceedings  in  bankruptcy.  {Tichenor  v.  Allen,  13 
Grat.  15;  Dewey  v.  Moyer,  16  B.  R.  1 ;  s.  c.  16  N.  Y.  Supr.  473.) 

A  bill  to  set  aside  a  judgment  recovered  by  the  assignee  on  the  ground  of 
fraud  is  barred  unless  it  is  brought  within  two  years  from  the  time  of  the  dis- 
covery of  the  fraud.     {Clarh  v.  Rac&ett,  1  Oliff.  269.) 

When  there  has  been  no  negligence  or  laches  on  the  part  of  the  plaintiff  in 
coming  to  the  knowledge  of  the  fraud  which  is  the  foundation  of  the  suit,  and 
when  the  fraud  has  been  concealed  or  is  of  such  character  as  to  conceal  itself, 
the  statute  does  not  begin  to  run  until  the  fraud  is  discovered  by,  or  becomes 
known  to,  the  party  suing,  or  those  in  privity  with  him.  {Bailey  v.  Weir,  12 
B.  R.  24 ;  s.  c.  21  Wall.  342 ;  Carr  v.  Hilton,  1  Curt.  280 ;  Pritchard  v.  Chand- 
ler, 2  Curt.  488.) 

The  limitation  bars  the  action,  although  the  assignee  was  ignorant  of  his 
rights,  for  the  court  can  not  engraft  an  exception  on  the  statute.  {Norton  v.  De 
UVillebeuve,  13  B.  R.  304;  s.  c.  1  Woods,  163.) 

This  rule  applies  to  suits  at  law  as  well  as  in  equity.  {Bailey  v.  Weir,  12  B. 
R.  24;  s.  c.  21  Wall.  342.) 

The  statute  begins  to  run  from  the  time  when  the  assignee  could  have  dis- 
covered the  fraud  by  the  use  of  due  diligence.  {Andrews  v.  Dole,  11  B.  R. 
352.) 

As  the  adverse  party  is  under  no  duty  to  make  known  the  cause  of  action 
to  the  assignee,  something  more  than  silence  on  his  part  must  be  proved  in 
order  to  sustain  a  charge  of  fraudulent  concealment.  {Pritchard^.  Chandler, 
2  Curt.  488.) 

If  the  statute  once  begins  to  run,  it  must  continue  until  the  completion  of 
the  bar,  and  to  prevent  it  from  beginning  to  run,  the  fraudulent  concealment 
must  exist  at  the  moment  when  the  assignee's  title  accrued.  {Pritchard  v. 
Chandler,  2  Curt.  488.) 

36 
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A  bill  which  states  a  case  of  secret  fraud  does  sufficiently  aver  that  the 
cause  of  action  was  fraudulently  concealed,  for  a  secret  or  concealed  fraud 
is  a  fraudulent  concealment  of  the  cause  of  action.  {Carr  v.  Hilton,  1  Curt. 
230.) 

The  interest  adversely  claimed,  which  the  statute  protects,  is  an  interest  in  a 
claimant  other  than  the  bankrupt.  {Cla/rh  v.  Glarh,  17  How.  315;  PicTcett  v. 
McGavick,  14  B.  R.  236.) 

If  the  bankrupt,  at  an  assi<;nee's  sale,  fraudulently  purchases  a  claim  against 
a  foreign  government,  the  cause  of  action  does  not  accrue  until  he  gets  posses- 
sion ot  the  money.     {Clark  v.  Clark,  17  How.  315.) 

A  bill,  which  is  in  theory  and  in  fact  an  original  bill,  can  not,  for  the  purpose 
of  avoiding  the  limitation,  be  treati  d  as  »n  amendment  of  a  prior  bill  which  was 
dismissed.     {Clark  v.  Haelett,  1  Oliii;  26U.) 

Where  a  court  of  equity  allows  a  respondent  to  amend  his  answer  so  as  to 
set  up  the  statute  of  limitations,  the  amendment  must  afterwards  be  deemed  to 
have  been  duly  and  properly  allowed.     {Clark  v.  Hackett,  1  Cliflf.  269.) 

A  casual  averment  in  an  answer  to  a  petition  to  the  effect  that  the  assignee 
has  lain  by  for  a  period  of  over  two  years  without  notifying  the  respondent  that 
he  would  have  to  account  for  certain  rents,  is  not  a  sufficient  plea  of  the  statute. 
iEall  V.  Scovel,  10  B.  R.  295.) 

If  the  declaration  shows  that  the  cause  of  action  is  barred  by  the  statute  of 
limitations,  the  defendant  may  demur.     {Harris  v.  Colliris,  13  Ala.  388.) 

Sec.  5068. —  [This  section  is  superseded  bv  act  of  22  June,  1874) 
cli.  390,  §  4,  18  Btat.  178.] 

Sec  5059. — The  assignee  shall,  as  soon  as  maj  be,  after  receiv- 
ing any  money  belonging  to  the  estate,  deposit  tiie  same  in  some 
bank  in  his  name  as  assignee,  or  otherwise  keep  it  distinct  from 
all  other  money  in  his  possession  ;  and  shall,  as  far  as  practicable, 
teep  all  goods  and  effects  belonging  to  the  estate  separate  from 
all  other  goods  in  his  possession,  or  designated  by  appropriate 
marks,  so  that  they  may  be  easily  and  clearly  distinguished,  and 
may  not  be  liable  to  be  taken  as  his  property  or  for  the  payment 
of  his  debts. 

Statute  Revised— March  2,  ]8f37,  ch.  176,  §  17, 14  Stat.  524.  Prior  Statutes- 
April  4,  1800,  ch.  19,  §  54,  2  Stat.  34;  Aug.  ly,  1841,  ch.  9,  §  9,  5  Stat.  447. 

If  the  as.signee'  does  not  deposit  the  money  in  bank  within  the  tijne  fixed 
by  the  statute,  he  is  chargeable  with  interest  if  he  has  not  a  reasonable  txiuse 
for  not  complying  with  the  statute.  {la  re  Stillman  Thorp,  4  N.  Y.  Leg.  Obs. 
377.) 

Sec,  5060. — Wiien  it  appears  that  the  distribution  of  the 
estate  may  be  delayed  by  liiigation  or  other  cause,  the  court  may 
direct  the  tempoiary  investment  of  the  money  belonging  to  such 
estate  in  securities  to  be  approved  by  the  judge  or  register,  or  may 
authorize  it  to  be  deposited  in  any  convenient  bank  upon  such  in- 
terest, not  exceeding  the  legal  rate,  as  the  bank  may  contract  v^ith 
the  assignee  to  pay  tiiereon. 

Statute  Revised— March  2,  1867,  ch.  176,  §  17,  14  Stat.  624. 
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Sec.  5061. — The  assignee,  under  the  direction  of  the  court, 
may  submit  any  controversy  arising  in  the  settlement  of  demands 
against  the  estate,  or  of  debts  due  to  it,  to  the  determination  of 
arbitrators,  to  be  chosen  by  him  and  the  other  party  to  the  con- 
troversy, and  under  such  direction  may  compound  and  settle  any 
such  controversy,  by  agreement  with  the  other  party,  as  he  thinks 
proper  and  most  for  the  interest  of  the  creditors. 

Statute  Revised— March  2,  1867,  ch.  176,  §  14,  14  Stat.  52i.  Prior  Statutes 
—April  '4,  1800,  ch.  19,  §  43,  2  Stat.  33;  Aug.  19,  1841,  ch.  9,  §  11,  5  Stat. 
447. 

The  a,ssignee  must  apply  to  the  court  by  petition,  and  not  to  the  register. 
{In  re  John  Graves,  1  B.  R.  237;  s.  c.  2  Ben.  100.) 

An  order  authorizing  the  assignee  to  compromise  any  and  all  debts  due  the 
bankrupt's  estate  with  the  consent  of  certain  persons  selected  by  the  creditors, 
is  not  authorized  in  this  section.  {In  re  Dibblee  et  al.  3  B.  R.  12;  s.  c.  3  Ben. 
354.) 

This  provision  does  not  apply  where  there  is  no  suit  or  demand  against  the 
estate,  or  controversy  as  to  a  debt  due  to  it.  {In  re  Frankhn  Fund  Saving  So- 
<;iety,  31  Leg.  Int.  173.)  i 

When  the  assignee  applies  to  the  court  under  the  provisions  of  this  section, 
he  should  take  unequivocally  upon  himself  the  direct  responsibility  of  recom- 
mending the  proposed  arrangement  as  in  his  opinion  a  proper  one.  (7/i  ?"«  Frank- 
lin Fund  Saving  Society,  31  Leg.  Int.  173.) 

If  an  assignee  attempts  to  arbitrate  or  compromise  withoutpursuing  the  course, 
prescribed  by  the  statute,  the  agreement  wdl  be  binding  on  him  in  his  individ- 
ual and  not  his  repesentative  capacity.     {Blight  v.  Aahlet/,  Pet.  C.  0.  15.) 

The  act  of  one  assignee  will  not  bind  a  co-assignee  without  his  previous  author- 
ity or  subsequent  ratification,  especially  when  the  act  is  not  within  the  scope  of 
their  authority,  for  they  act  under  delegated  authority.  {Blight  v.  Ashley,  Pet. 
C.  C.  15.) 

Sec.  5062. — The  assignee  shall  sell  all  such  unincumbered  es- 
tate, real  and  personal,  which  comes  to  liis  hands,  on  such  terms 
as  he  thinks  most  for  the  interest  of  the  creditors;  but,  upon  peti- 
tion of  any  person  interested,  and  for  cause  shown,  the  court  may 
make  such  order  concerning  the  time,  place  and  manner  of  sale  as 
will,  in  its  opinion,  prove  to  the  interest  of  the  creditors. 

Statute  Revised— March  2,  1867,  ch.  176,  §  15,  14  Sfat.  524.  Prior  Statutes- 
April  4,  1800,  ch.  19,  §§44,  59,  2  Stat.  33,  35;  Aug.  19,  1841,  ch.  9,  §  9,  5  Stat. 
447. 

The  State  laws  in  regard  to  the  transfer  of  estates  are  subject  to  the  plenary 
power  of  Congress  over  bankruptcy,  and  there  can  by  no  douot  of  the  complete 
force  of  the  bankrupt  law  to  dispose  of  the  bankrupt's  property  for  all  the  purposes 
designated  or  implied  by  it.  The  rights  of  the  assignee  are  broad  enough  to  dis- 
pose of  all  the  property,  if  such  disposition  be  needed.  {Stevens  v.  Maries,  25 
Mich.  40.) 

The  assignee  has  the  authority  to  sell  unincumbered  assets  without  an  order 
from  court.  {In  re,  "White  &  May,  1  B.  R.  218;  s.  c.  2  Ben.  85;  Mims  v. 
Swcvrtz,  10  B.  R.  305;  s.  c.  37  Tex.  17.)    ' 

A  State  law  prohibiting  sales  of  land  in  the  posses.sion  of  an  adverse  claimant 
does  not  apply  to  a  sale  by  an  assignee,  for  that  is  a  judicial  sale.  {Stevens  v. 
Hauser,  8a  N.  Y.  302;  s.  c.  1  Robt.  50;  Stevens  v.  Palmer,  10  Bosw.  6  .) 
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An  assignee  in  one  State  may  sell  real  estate  lying  in  another  State.  {OaJcei/ 
V.  Gorry,  10  La..  An.  503.) 

The  assignee  may  be  vested  with  a  discretion  in  regard  to  the  time  and  man- 
ner of  m.iking  a  sale.     {HoTbrooh  v.  Coney,  25  111.  543.) 

When  the  authority  of  the  assignee,  under  an  order  to  sell,  is  limited  to  the 
property  set  forth  in  the  schedule,  he  can  not  convey  any  other  property.  {War- 
ren V.  Homestead,  33  Me.  256.) 

The  assignee  is  limited  in  his  transactions  to  the  powers  and  authoiity 
conferred  upon  him  by  the  bankrupt  act,  and  by  the  orders  of  the  court.  Any- 
thing he  may  do  outside,  or  in  conflict  with,  or  in  violation  of  such  powers  and 
authority,  is  null  and  void.  Under  an  order  to  sell  for  the  highest  price  he  can 
obtain,  he  must  accept  the  highest  bid,  although  he  has  previously  agreed,  with- 
out consideratien,  to  sell  to  another  person  for  a  certain  price,  and  to  wait  for  an 
answer  for  a  certain  time,  which  period  has  not  expired  at  the  time  of  receiving 
a  better  bid.     {In  re  Ryan  &  Griffin,  6  B.  R.  235.) 

If  a  lease  made  by  the  assignee  is  not  authorized  or  sanctioned  by  the  court,, 
those  who  are  in  possession  under  it  can  claim  no  rights  as  against  such  order 
as  the  court  may  make  concerning  the  property.  {In  re  Samuel  Schapter,  9  B. 
R.  324.) 

The  court  may  authorize  a  private  sale  of  land  so  far  as  the  authorization 
may  be  required  to  assure  the  title  to  the  purchaser,  but  not  so  as  to  exempt 
the  assignee  from  responsibility  to  creditors  for  negligence,  if  any,  in  obtaining 
the  best  price  for  the  property.     {In  re  Knott,  Rooney  &  Dibest,  1  W.  N.  52.) 

If  a  sale  is  fairly  made,  and  the  bids  are  understood  by  the  auctioneer  and 
the  bystanders,  it  will  be  valid,  although  the  assignee  is  present  and  in  conse- 
,  quence  of  his  negligence  and  inattention  fails  to  understand  the  terms  thereof- 
{Ives  v.  Tregent,  14  B.  R.  60;  s.  c.  29  Mich.  390) 

If  ah  assignee  makes  a  sale  of  property,  but  refuses  to  deliver  the  possession 
thereof,  he  may  be  sued  at  law  if  the  sale  has  never  been  brought  to  the  atten- 
tion of  the  bankrupt  court  nor  in  any  manner  acted  on  by  it.  {Ives  v.  Tregent, 
14  B.  R.  60 ;  s.  c.  29  Mich.  390.) 

The  solicitor  of  the  assignee  can  not  purchase  at  a  sale  made  by  the  assignee, 
for  he  is  not  the  personal  counsel  of  the  assignee,  but  of  the  assignee  as  the 
representative  of  the  creditors.  {Citizens'  Bank  v.  Ober,  13  B.  R.  328;  s.  c.  1 
Woods,  80.) 

An  agreement  by  a  party  who  expects  to  become  a  purchaser  at  an  assignee's 
sale,  to  sell  the  property  to  the  assignee's  solicitor  for  a  fixed  price,  without  ref- 
erence to  the  amount  that  may  be  bid  therefor,  does  not  render  the  sale  void. 
{Citizens'  Bank  V.  Ober,  13  B.  R.  328;  s.  c.  1  Woods,  80.) 

When  the  terms  are  cash  on  the  day  of  sale,  a  party  who  expects  to  purchase 
may  agree  with  another  party,  that  in  case  he  becomes  purchaser,  he  will  sell 
the  property  to  him  at  a  named  price  on  terms  of  credit,  especially  when  he  has 
no  notice  or  knowledge  that  the  party  proposing  to  buy,  is  prepared  to  pay  cash, 
and  is  ready  to  bid  and  able  to  make  his  bid  good.  {Citizens'  Bank  v.  Ober,  13 
B.  R.  328;  s.  c.  1  Woods,  80.) 

The  bankrupt  may  purchase  property  at  an  assignee's  sale.  {Arnold  v. 
Leonard,  20  Miss.  258;  Phelps  y.  McDonald,  2  McArthur,  375.) 

The  district  court  has  the  power  to  set  aside  a  sale  made  by  an  assignee. 
When  a  portion  of  the  creditors  unite  in  a  purchase  for  the  joint  benefit  of 
themselves,  it  ought  to  appear  that  th?  sale  has  been  so  conducted  that  no  prej- 
udice has  come  to  other  creditors.  It  is  not  sufficient  that  the  technical  formal 
requisites  to  a  regular  sale  have  been  complied  with,  when  there  has  been  an 
improper  combination  between  the  assignee  and  the  purchaser,  which  has  re- 
sulted in  a  sacrifice  of  the  property.     A  creditor,  whose  claim  is  in  dispute, 
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may  file  a  petition  to  set  aside  a  sale.     {In  re  Troy  Woolen  Oo.  4  B.  E.  629;  s. 
<i.  8  Blatch.  465.) 

A  sale  of  real  estate  at  public  auction  by  the  assignee  is  subject  to  the  ap- 
proval of  the  court,  which  has  a  discretion  to  refuse  to  confirm  it  for  mere  inad- 
jcquacy  of  price.  It  is  not  necessary  that  there  should  be  fraud  or  such  gross 
inadequacy  of  price  as  to  be  evidence  of  fraud.     {In  re  O'Fallon,  2  Dillon,  548.) 

A  sale  of  real  estate  is  not  confirmed  by  the  court,  but  the  purchaser  is  left 
to  establish  his  title  whenever  the  occasion  may  arise.  {Inre  H.  0.  Alden,  16 
B.  R.  39;  s.  c.  9  C.  L.  N.  846.) 

If  the  right  to  property  and  the  evidence  to  establish  it  are  concealed  from 
the  assignee  and  the  creditors,  so  that  the  assets  are  sold  for  a  nominal  amount 
to  the  bankrupt  himself,  then  the  purchase  is  fraudulent  and  may  be  set  aside. 
{Glark  v.  Clark,  17  How.  315;  Booth  v.  OlarJc,  17  How.  322.) 

The  court  will  not  direct  the  repayment  of  the  consideration  where  the  sale 
is  void,  unless  it  appears  that  the  purchaser  acted  in  good  faith  and  under  the 
belief  that  the  assignee  in  making  the  sale  was  exercising  the  powers  of  his  of- 
fice in  a  right  and.  fair  manner.     {In  re  Jacob  H.  Mott,  1  B.  R.  9.) 

A  purchaser  is  not  bound  by  a  subsequent  decree  for  a  .sale  of  the  premises 
unless  he  is  a  party  to  the  proceedings,  although  it  purports  to  set  aside  the  pre- 
vious sale  to  him.     {Holbrooh  v.  Brenner,  31  111.  501.) 

A  knowledge  of  the  bankruptcy  docs  not  necessarily  imply  any  knowledge 
that  the  assignee  is  about  to  sell  property  belonging  to  another,  and  will  not 
estop  the  owner  from  asserting  his  title  against  a  purchaser  from  the  assignee. 
/{Davis  V.  Fairclovgh,  63  Mo.  61.) 

If  the  vendor  and  the  bankrupt,  before  the  commencement  of  the  proceedings 
in  bankruptcy,  agreed  that  the  sale  should  be  rescinded  and  the  money  paid 
thereon  forfeited,  the  vendor  will  have  a  better  title  than  the  purchaser  from  the 
-assignee.     {Davis  v.  Fairclough,  63  Mo.  61.) 

Where  an  individual  partner  is  adjudged  bankrupt,  the  statute  of  limitations 
runs  from  the  date  of  the  adjudication  against  any  purchaser  of  a  chose  in  action 
at  a  sale  by  the  assignee.  {BlacJcwell  v.  Clm/well,  15  B.  R.  300;  s.  c.  75  N.  C. 
313.) 

The  purchaser  at  an  assignee's  sale  is  entitled  to  the  rents  from  the  day  of 
sale.     {Hall  v.  Scovil,  10  B.  R.  295.) 

A  purchaser  from  an  assignee  takes  no  higher  right  than  the  bankrupt  him- 
<self  had.     {Anderson  v.  Miller,  ]5  Miss.  586;  Baker  v.  Vining,  30  Me.  121.) 

The  statute  does  not  enable  the  assignee  to  convey  a  legal  title  where,  by  the 
rules  of  law,  the  bankrupt  himself  could  not.  The  sale  gives  to  the  purchaser 
no  other  title  than  a  sale  by  the  bankrupt  himself  before  his  bankruptcy  would 
•confer.  If  the  bankrupt  could  not  give  a  legal  title  by  his  sale,  the  assignee  can 
not.     {Gamack  v.  Bisqnay,  18  Ala.  286.) 

Such  a  sale  does  not  divest  the  dower  of  the  wife  of  the  party  from  whom 
the  bankrupt  bought  the  land.     {8peake-v.  Kiiiard,  4  Rich.  [N.  S.]  54.) 

Where  the  bankrupt,  prior  to  the  commencement  of  the  proceedings  in 
bankruptcy,  executed  a  deed  of  trust  to  secure  an  indebtedness  with  a,  power  to 
•sell,  the  purchaser  will  not  take  the  legal  title,  but  merely  the  surplus  that  may 
jemain  after  the  debt  is  paid.     {I/yall  v.  Miller,  6  McLean,  482.) 

If  a  privilege  without  registry  is  good  against  the  bankrupt,  it  is  also  good 
.against  the  purchaser.     {McKieman  v.  Fletcher,  2  La.  Ann.  438 ) 

The  purchaser  of  a  chose  in  action  from  the   assignee  takes  it  subject  to  all 
^he  equities  existing  against  it  in  the  hands  of  the   bankrupt.       {Strong  v. 
■Glawson,  10  111.  346.) 
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A  purchaser  of  a  note  at  an  assignee's  sale  takes  it  subject  to  a  prior  lawful 
transfer  thereof  by  the  bankrupt.     {Converse  v.  Sorlexj,  39  Tex.  515.) 

A  person  who  purchases  from  the  assignee  can  not  impeach  a  prior  convey- 
ance for  fraud  and  have  it  set  aside.     {Reams  v.  Gardner,  12  Ala.  661.) 

A  purchaser  who  buys  all  the  interest  of  the  assignee  in  certain  property 
may  impeach  a  prior  conveyance  for  fraud.  {Dwinel  v.  Perley,  32  Me.  197  7. 
Badger  v.  Story,  16  N.  H.  168.) 

A  sale  of  all  the  bankrupt's  rights  of  property  gives  the  purchaser  all  the 
rights  of  action  which  the  assignee  could  exercise  in  respect  of  such  property, 
and  he  may  impeach  a  prior  fraudulent  conveyance.  {Williams  y .Vermeule,  4 
Sandf.  Ch.  888.) 

A  purchaser  of  the  mere  right  which  the  bankrupt  had  in  the  premises  at 
the  commencement  of  the  proceedings  in  bankruptcy,  as  distinguished  from  the 
rigbt  of  the  assignee,  does  not  represent  creditors.  {BaJcer  \.Vining,  30  Me., 
121.) 

If  the  property  is  sold  subject  to  incumbrances,  the  purchaser  takes  it  .subject 
only  to  legal  and  valid  incumbrances,  and  may  impeach  an  incumbrance  for 
fraud.     {Murray  v.  Jones,  50  Geo.  109.) 

A  sale  of  a  lease,  good  will,  and  fixtures  will  only  pass  such  fixtures  as  ar& 
affixed  in  some  way  to  the  building,  and  their  accessories.  If  any  of  these  are 
subsequently  sold,  the  first  purchaser  may  claim  the  proceeds.  {In  re  Hitch- 
ings,  4B.  R.  884.) 

He  who  purchases  property  at  the  sale  of  an  assignee  acquires  the  possession 
legally,  and  the  owner,  if  there  is  abetter  title,  can  not  recover  the  property  by 
a  possessory  warrant.  He  must  bring  trover,  or  other  proper  action,  to  try  the- 
title.     {Bryan  v.  WUtseti,  89  Geo.  715.) 

The  statutory  right  to  redeem  property  sold  under  a  deed  of  trust  passes  to 
the  assignee,  and  may  be  sold  by  him.  ■  But  the  purchaser  at  the  sale  under  the 
deed  of  trust  is  not  deprived  of  any  of  his  rights,  and  may  demand  a  repayment 
of  the  advance,  as  well  as  the  original  bid,  as  a  condition  precedent  to  the  right 
of  redemption.     {Toombs  v.  Palmer,  4  Heisk.  331.) 

If  a  purchaser  who  claims  under  a  sale  by  the  assignee  fails  to  establish  the 
regularity  of  the  proceedings  in  bankruptcy,  he  may  rely  upon  a  subsequent 
mortgage  made  by  the  bankrupt.     {Ben  r.Wright,  Pet.  C.  C.  64.) 

The  sale  and  a  compliance  with  its  terms  vest  an  equitable  title  in  the  pur- 
chaser, but  the  conveyance  alone  passes  the  legal  title.  Consequently  the  pur- 
chaser can  not  sustain  an  action  of  ejectment  by  proof  of  a  deed  made  after  the 
institution  of  the  suit,  although  the  sale  was  made  before  that  time.  {Joy  v. 
Berdell,  25  111.  537.) 

If  the  purchaser  buys  only  the  mortgage  note,  w  thout  taking  an  assignment 
of  the  mortgage,  he  can  not  maintain  an  action  at  law  to  recover  the  laud. 
{Warren  v.  Homestead,  38  Me;  256.) 

A  debtor  to  the  estate  can  not,  in-an  action  by  a  purchaser  of  the  claim  set  ofT 
a  debt  obtained  by  him  after  the  commencement  of  the  proceedings  in  bank- 
ruptcy.    {Judson  V.  Lathrop,  6  La.  An.  587.) 

A  debtor  to  a  bankrupt  firm  can  not,  in  an  action  by  a  purchaser,  set  off  a 
debt  due  to  him  by  one  of  the  bankrupts.     {Judson  v.  Lathrop,  6  La.  An.  587.)' 

A  claim  against  the  bankrupt  before  his  bankruptcy  can  not  be  set  ofiF  against 
an  indebtedness  for  goods  purchased  from  the  assignee.  {Moran  v.  Bogert  14 
B.  E.  393;  s.  c.  16  Abb.  Pr.  [N.  S.]  803;  s.  e.  10  N.  Y.  Supr.  603.) 

A  claim  against  the  bankrupt's  estate  for  a  benefit  conferred  upon  it,  may  be 
set  off  against  a  liability  for  goods  purchased  from  the  assignee.  {Moran  v.  Bogert, 
14  B.  R.  898 ;  s.  c.  16  Abb.  Pr.  [N.  S.]  303 ;  s.  c.  10  N.  Y.  Supr.  603  ) 
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The  defendant  in  an  action  brought  by  the  purchaser  to  recover  the  property, 
can  not  impeach  the  proceedings  in  banlcruptcy  for  defects  or  irregularities^ 
(Stevens  Y.  Mauser,  3'J  N.  Y.  802;  s.  c.  1  Robt.  50) 

The -sale  of  the  property  by  the  assignee  for  a  nominal  consideration,  is  an 
objection  that  cm  not  be  raised  in  an  action  by  the  purchaser  to  recover  the 
property.     (Stevens  v.  Hauser,  3U  N.  Y.  302;  s.  c.  1  Robt.  50.) 

A  purchaser  is  not  liable  for  any  injury  caused  by  the  negligence  of  the 
assignee  in  the  management  of  the  property,  after  the  sale  and  before  the  rati- 
fication of  the  sale  and  conveyance  of  tlie  property.  {^Uetz  v.  Buffalo,  Carry  dis 
P.  B.  £.  Co.  12  B.  R.  569 ;  s.  c.  58  N.  Y.  61.) 

A  recital  in  a  deed  by  an  assignee  that  a  person  was  declared  bankrupt,  that 
the  grantor  was  appointed  his  assignee,  and  (hat  he  was  directed  to  sell   the 
property,  is   not  evidence  of  the  facts  recited   against  a   person   claiming  the 
property  otherwise  tlian  through  or  under  the  grantor.     (  Warren  v.  Sume.  7  W 
Va.  474.) 

The  appointment  of  the  assignee  may  be  established  by  proof  that  he  acted 
as  assignee,  without  producing  the  record  of  his  appointment,  in  a  controversy 
between  the  purchaser  and  third  parties.     (Arnold  v.  Leonard,  20  Miss.  268;.)i 

Where  the  plaintiff,  in  an  action  of  ejectment,  claims  title  under  an  as!signee» 
h'i  may  prove  the  proceedings  in  bankruptcy  by  parol  evidence  if  the  recordss 
are  destroyed.     (Thomas  v.  Cruttenden,  i  Cranch  0.  0.  71.) 

Sec.  5062  a  (22  June,  1874,  cb.  390,  §  1,  18  Stat.  178).— That 
the  court  may,  in  its  discretion,  on  sufficient  cause  shown,  and 
upon  notice  and  hearing,  direct  the  receiver  or  assignee  to  take 
possession  of  the  property,  and  carry  on  the  business  of  the  debtor^ 
or  any  part  thereof,  under  the  direction  of  the  court,  when  in  its 
judgment,  the  interest  of  the  estate  as  well  as  of  the  creditors, 
will  be  promoted  thereby,  but  not  for  a  period  exceeding  nine 
months  from  the  time  the  debtor  shall  have  been  declared  a 
bankrupt.  Provided,  that  such  order  shall  not  be  made  until  the 
court  shall  be  satisfied  that  it  is  approved  by  a  majority  in  value 
of  the  creditors. 

The  court  may  authorize  the  assignee  to  spend  money  to  put  property  into  a 
salable  condition.  The  assignee  should  endeavor  to  settle  and  liquidate  the  estate> 
as  rapidly  as  possible,  and  to  the  best  advantage.  It  is  no  part  of  his  ordinary- 
right  or  duty  to  carry  on  a  trade.  But  if,  in  a  reasonable  time  and  at  a  reason- 
able expense,  he  can  make  property  S-dable  which  is  not  so  in  the  condition  iix 
which  he  finds  it,  he  may  do  so.  He  will  not  be  allowed  to  do  so,  however, 
unless  it  is  clearly  shown  that  he  can  make  such  a  bargain  for  the  necessary 
work  as  will  almost  to  a  moral  certainty  insure  the  creditors  against  lo,ss,  and 
insure  them  a  large  gain  within  a  reasonable  time.  (Foster  v,  Ames,  2  B.  R. 
455;  s.  c.  Lowell,  313.) 

If  a  receiver  institutes  a  suit  to  recover  the  value  of  property  sold  by  tha 
bankrupt  in  fraud  of  the  bankrupt  law  prior  to  the  commencement  of  proceed- 
ings in  bankruptcy,  the  assignee  will  not  be  admitted  to  prosecute  the  suit. 
(Lansing  v.  Manton,  14  B.  R.  127.) 

A  receiver  can  not  maintain  an  action  to  recover  the  value  of  property  sold 
by  the  bankrupt  in  fraud  of  the  bankrupt  law  piior  to  the  commencement  of 
proceedings  in  bankruptcy.     (Lansing  v.  Manton,  14  B.  R.  127.) 

Sec.  6062  b  (22  June,  1874,  ch.  390,  §  4, 18  Stat.  178).— That, 
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unless  otherwise  ordered  by  the  court,  the  assignee  shall  sell  the 
property  of  the  bankrupt,  whether  real  or  personal,  at  public  auc- 
tion, in  such  parts  or  parcels,  and  at  such  times  and  places,  as 
shall  be  best  calculated  to  produce  the  greatest  amount  with  the 
least  expense.  All  notices  of  public  sales  under  this  act  by  any 
assignee  or  officer  of  the  court  shall  be  published  once  a  week  for 
three  consecutive  weeks  in  tlie  newspaper  or  newspapers  to  be 
designated  \>y.  the  judge,  which,  in  his  opinion,  shall  be  best  cal- 
culated to  give  general  notice  of  the  sale.  And  the  court,  on  the 
application  of  any  party  in  interest,  shall  have  complete  supervis- 
ory power  over  such  sales,  including  the  power  to  set  aside  the 
same  and  to  order  a  resale,  so  that  the  property  sold  shall  realize 
the  largest  sum.  And  the  court  may,  in  its  discretion,  order  any 
real  estate  of  the  bankrupt,  or  any  part  thereof,  to  be  sold  for  one- 
fourth  cash  at  the  time  of  sale,  and  the  residue  within  eighteen 
months,  in  such  installments  as  the  court  may  direct,  bearing  in- 
terest at  the  rate  of  seven  per  centum  per  annum,  and  secured  by 
proper  mortgage  or  lien  upon  the  property  so  sold.  And  it  shall 
be  the  duty  of  every  assignee  to  keep  a  regular  account  of  all 
moneys  received  or  expended  by  him  as  such  assignee,  to  which 
account  every  creditor  shall,  at  reasonable  times,  have  free  access. 
If  any  assignee  shall  fail  or  neglect  to  well  and  faithfully  dis- 
charge his  duties  in  the  sale  or  disposition  of  property  as  above 
contemplated,  it  shall  be  the  duty  of  the  court  to  remove  sucli  as- 
signee, and  he  shall  forfeit  all  fees  and  emoluments  to  which  he 
migiit  be  entitled  in  connection  with  such  sale.  And  if  any  as- 
signee shall  in  any  manner,  in  violation  of  his  duty  aforesaid,  un- 
fairly or  wrongfully  sell,  or  dispose  of,  or  in  any  manner  fraud- 
ulently or  corruptly  combine,  conspire,  or  agree  with  any  person 
or  persons,  with  intent  to  unfairly  or  wrongfully  sell  or  dispose  of 
the  property  committed  to  his  charge,  he  shall,  upon  proof  there- 
of, be  removed,  and  forfeit  all  fees  or  other  compensation  for  any 
and  all  services  in  connection  with  such  bankrupt's  estate,  and 
upon  conviction  thereof  before  any  court  of  competent  jurisdic- 
tion, shall  be  liable  to  a  fine  of  not  more  than  ten  thousand  dol- 
lars, or  imprisonment  in  the  penitentiary  for  a  term  of  not  exceed- 
ing two  years,  or  both  fine  and  imprisonment,  at  the  discretion  of 
the  court.  And  any  person  so  combining,  conspiring,  or  agreeing 
with  such  assignee  for  the  purpose  aforesaid,  shall,  upon  convic- 
tion, be  liable  to  a  like  punishment.  That  the  assignee  shall  re- 
port, under  oath,  to  the  court,  at  least  as  often  as  once  in  three 
months,  the  condition  of  the  estate  in  his  charge,  and  the  state  of 
his  accounts  in  detail,  and  at  all  other  times  when  the  court  on 
motion  or  otherwise,  sliall  so  order.  And  on  any  settlement  of 
the  accounts  of  any  assignee,  he  shall  be  required  to  account  for 
all  interest,  benefit,  or  advantage  received,  or  in  any  manner 
agreed  to  be  received,  directly  or  indirectly,  from  the  use,  disposal 
or  proceeds  of  tlie  bankrupt's  estate.  And  he  shall  be  required, 
upon  such  settlement,  to  make  and  file  in  court  an  affidavit  de- 
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daring,  according  to  the  truth,  whether  he  has  or  has  not,  as  tlie 
case  may  be,  received,  or  is  or  is  not,  as  the  case  may  be,  to  re- 
ceive, directly  or  indirectly,  any  interest,  benefit,  or  advantaf2;e 
from  tlie  use  or  deposit  of  such  funds;  and  such  assignee  may  be 
examined  orally  upon  the  same  subject,  and  if  he  shall  willfully 
swear  falsely,  either  in  such  affidavit  or  examination,  or  to  his  re- 
port provided  for  in  this  section,  he  shall  be  deemed  to  be  guilty 
of  perjury,  and  on  conviction  thereof,  be  punished  by  imprison- 
ment in  the  penitentiary  not  less  than  one  and  not  more  than  five 
jears. 

The  assignee's  right  to  convey  depends  entirely  upon  the  statute  which  gives 
him  the  power,  and  he  is  bound  to  convey  in  the  manner  prescribed  by  the 
statute,  or  else  his  cenveyance  is  a  nullity.  {Stevens  v.  'Palmer,  10  Bosw.  60; 
Earfington  v.  Fish,  10  Mich,  445;  Oray  v.  Heslep,  33  Mo.  238;  Warren  v. 
Homestead,  33  Me.  256;  Dwinel  v.  Perley,  32  Me.  197;  Osborn  v.  Baxter,  58 
Ma.<is.  406;  Joy  v.  Berdell,  25  111.  537  ;  HoTbrooh  v.  Brenner,  31  111.  501;  vide 
Orowley  v.  Hyde,  116  Mass.  589.) 

The  register  may  designate  the  newspapers  in  which  a  notice  of  sale  by  the 
assignee  shall  be  published.     {In  re  Peter  N.  Burke,  15  B.  R.  40.) 

Sec.  5063.— Whenever  it  appears  to  the  satisfaction  of  the 
court  that  the  title  to  any  portion  of  an  estate,  real  or  personal, 
which  has  come  into  possession  of  the  assignee,  or  which  is 
claimed  by  him,  is  in  dispute,  the  court  may,  upon  the  petition 
of  the  assignee,  and  after  such  notice  to  the  claimant,  his  agent,  or 
attorney,  as  the  court  shall  deem  reasonable,  order  it  to  be  sold, 
under  the  direction  of  the  assignee,  who  shall  hold  the  funds  re- 
ceived in  place  of  the  estate  disposed  of;  and  the  proceeds  of  the 
sale  shall  be  considered  the  measure  of  the  value  of  the  property 
in  f|ny  suit  or  controversy  between  the  parties  in  any  court.  But 
this  provision  shall  not  prevent  the  recovery  of  the  property  from 
the  possession  of  the  assignee  by  anj^  proper  action  commenced 
at  any  time  before  the  court  orders  the  sale. 

Statute  Revised— March  2,  1867,  ch.  176,  §  25,  14  Stat.  528. 

This  section  entrusts  the  court  with  a  discretion  which  can  only  be  exer- 
cised by  the  court  itself,  and  cannot  be  delegated  to  any  ofBcer  of  the  court. 
{In  re  Wm.  Major,  14  B.  R.  71 ;  in  re  John  Graves,  1  B.  R.  237 ;  s.  c.  2  Ben. 
100.) 

An  order  ofi  a  register  authorizing  a  private  sale  without  notice  is  null  and 
void.     {In  re  Wm.  Major,  14  B.  R.  71.) 

No  confirmation  by  the  court  can  give  validity  to  an  order  of  a  register 
authorizing  a  private  sale  without  notice.     {Inre  Wm.  Major,  14  B.  K.  71.) 

An  approval  by  *he  court  of  a  sale  can  not  be  regarded  as  a  confirmation 
where  it  is  private  and  does  not  become  a  part  of  the  record  until  some  time 
afterwards.     {In  re  Wm.  Major,  14  B.  R.  71.) 

A  purchaser  at  a  judicial  sale  made  under  a  void  decree,  is  bound  by  the 
rule  caveat  emptor  to  look  to  the  jurisdiction  of  the  court,  and  the  legality 
of  the  decree  and  proceedings  from  which  it  ar'ose.  {In  re  Wm.  Major,  14 
B.  R.  71.) 
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A  sale  can  only  be  made  after  such  notice  to  those  claiming  adversely  as  the 
court  in  its  discretion  may  deem  proper.     {In  re  Wm.  Major,  14  Ji.  K.  71.) 

If  property  in  dispute  is  sold  without  notice  to  the  claimnnt  the  sale  is  a 
nullity  so  far  as  he  is  concerned.  ^  {Stanley  v.  Buiherland,  16  A.  L.  Keg.  ^98.) 

The  sale  must  be  public  after  public  notice.     (In  re  Wm.  Major,  14  B.  B„ 

71-) 

Before  the  appointment  of  an  assignee,  the  bankrupt  is  the  custodian  of  thfr 
estate,  and  must  act  in  the  interest  of  the  creditors.  He  stands  in  a  fiduciary 
relation  to  the  estate,  and  can  not  be  a  purchaser.  {March  v.  Beaton,  2  B.  R. 
180;  s.  c.  Lowell,  278) 

Qumre.  Does  this  clause  apply  to  mortgaged  property  ?  Its  language  is- 
better  adapted  to  claims  made  by  title  paramount.  {FosUr  v.  Ames,  2  B.  R. 
455 ;  s.  c.  Lowell,  313.) 

The  provision  that  the  court  may  order  a  sale  of  property  not  in  the  posses- 
sion of  the  assignee  implies  very  clearly  that  the  court  may  exercise  such  con- 
trol as  it  deems  proper,  in  regard  to  property  which  is  in  controversy,  and 
which  is  not  in  the  possession  of  the  assignee.  Of  course  it  must  be  reduced  to- 
possession.  Where  a  sale  has  been  made,  and  the  proceeds  realized  by  that  sale 
are  in  controversy,  the  court  may  order  the  proceeds  to  be  delivered  to  the  as- 
signee, and  held  subject  to  -the  rights  of  the  party  who  may  prove  himself  enti- 
tled to  it.  {Bill  V.  Beehwith.  2  B.  B.  241 ;  Foster  v.  Ames,  2  B.  R.  455 ;  s.  c. 
Lowell,  313;  in  re  Josiah  D.  Hunt,  2  B.  R.  539;  s.  c.  1  0.  L.  N.  169.) 

Taken  literally,  the  phrase  "or  which  is  claimed  by  him  ''  appears  to  afford 
some  support  to  the  theory  that  the  power  of  sale  extends  to  any  portion  of  an 
estate,  the  title  to  which  is  in  dispute,  where  the  same  is  claimed  by  the  as- 
signee ;  but  it  is  impossible  to  adopt  that  view,  as  it  would  authorize  the  district 
judge,  in  the  settlement  of  the  estate  of  a  biinkrupt,  however  small,  to  order  the 
sale  of  the  estate,  if  claimed  by  the  assignee,  of  every  inhabitant  of  his  judicial 
district,  and  to  direct  the  assignee  to  hold  the  funds  received  from  the  sales  in 
the  place  of  the  estate  sold,  and  to  compel  the  owners  in  possession  of  the  same 
to  appear  in  court  and  vindicate  their  titles,  and  to  accept,  if  successful,  the 
proceeds  of  the  sales  as  the  value  of  their  property.  Such  a  construction  would 
annul  the  Constitution,  for  a  man  might  under  it  be  deprived  of  his  property 
without  due  process  of  law,  and  could  not  claim  a  trial  by  jury  unless  he  com- 
menced his  action  before  the  court  ordered  a  sale.  The  phrase  can  not,  how- 
ever, be  rejected  as  surplusage.  It  was  incorporated  into  the  act  for  the  pur- 
pose of  giving  an  enlarged  power  of  sale,  and  authorizes  a  sale  though  the  estate 
may  not  have  come  to  the  possession  of  the  assignee,  if  it  is  claimed  by  him,  and 
the  title  is  in  dispute,  as  wliere  personal  estate  is  found  in  the  hands  of  a  mere 
depositary,  carrier,  or  bailee  for  safe  keeping  or  transportation,  without  claim  of 
title  or, interest  in  the  goods;  or,  what  more  frequently  occurs,  where  personal 
property  is  subsequently  discovered  in  the  possession  of  the  bankrupt  which 
was  not  transferred  to  the  assignee,  and  other  cases  of  a  like  character.  Other 
examples  might  be  put,  but  these  are  sufficient  to  show  that  the  power  of  sale 
even  as  enlarged  by  incorporating  the  phrase  into  the  provision,  does  not  extend 
to  a  case  where  the  estate  in  question  is  in  the  actual  possession  of  a  third  per- 
son, holding  the  same  as  owner,  and  claiming  absolute  title  to  and  dominion 
over  the  same,  whether  the  title  and  possession  were  derived  from  the  debtor, 
or  any  other  former  owner.  {Knight  v.  Cheney,  5  B.  R.  305;  s.  c.  2  L.  T.  B. 
205.)  , 

The  notice  required  by  this  section  to  be  given  to  a  claimant  is  not  in  terms- 
at  least  limited  to  claimants  residing  in  the  district.  {Marhson  v.  Eeaney,  4  B. 
R.  510\  s.  c.  1  Dillon,  497) 

Under  this  provision  the  property  may  be  recovered  from  the  possession  of 
the  assignee  by  an  action  brought  in  a  State  court,  before  the  commencement  of 
proceedings  in  bankruptcy,  and  to  which  the  assignee  is  made  a  party,  or  after 
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the  commencement  of  proceedings  in  bankruptcy,  by  an  action  brought  in  the 
bankrupt  court,  or  in  the  circuit  court.  But  an  action  of  replevin,  brought  in  a 
State  court,  to  recover  speciflc  property  after  such  property  has  been  taken  into 
custody  by  the  bankrupt  court,  is  not,  within  this  section,  a  "  proper  action."' 
{In  reVogel,  2  B.  R.  427;  s.  c.  3  B.  R.  198;  s.  c.  7  Blatch.  18;  s.  c.  2  L.  T.  B. 
154;  in  re  Noakes,  1  B.  R.  592.) 

If  the  assignee  is  satisfied  that  property  taken  by  him  did  not  belong  to  the 
bankrupt,  he  should  return  it  without  delay  to  the  owner.  {In  re  Noakes,  1  B. 
R.  5'.i2.) 

The  statute  does  not  exempt  an  assignee  from  an  action  in  a  State  court,  for 
a  tortious  taking  of  property  not  in  pos.'fession  of  the  bankrupt  and  belonging  to- 
a  stranger.     {Leighton  v.Harwood,  12  B.  R.  360;  s.  c.  Ill  Mass.  67.) 

In  an  action  against  the  marshal  for  an  illegal  seizure  of  property,  the  meas- 
ure of  damages  is  the  true  value  of  the  property,  not  the  amount  for  which  it 
was  sold.  {Doll  v.  Harlow,  11  B.  R.  350;  s.  c.  5  N.  Y.  Supr.  699;  s.  c.  9  N. 
Y.  Supr.  [Hun],  659.) 

Sec.  5064. — The  assignee  may  sell  and  assign  under  the  direc- 
tion of  the  court,  and  in  such  manner  as  the  court  shall  order,  any 
outstanding  claims  or  other  property,  in  his  hands,  due  or  be- 
longing to  the  estate,  which  can  not  be  collected  and  received  by 
him  without  unreasonable  or  inconvenient  delay  or  expense. 

Statute  Revised— March  2,  1867,  ch.  176,  §  28, 14  Stat.  530. 

Sec.  5065. — "When  it  appears  to  the  satisfaction  of  the  court 
that  the  estate  of  the  debtor,  or  any  part  thereof,  is  of  a  perish- 
able nature,  or  liable  to  deteriorate  in  value,  the  court  may  order 
the  same  to  be  sold,  in  such  manner  as  may  be  deemed  most  ex- 
pedient, under  the  direction  of  the  messenger  or  assignee,  as  the 
case  may  be,  who  shall  liold  the  funds  received  in  place  of  the- 
estate  disposed  of. 

Statute  Revised— March  2,  1867,  ch.  176,  §25,  14  Stat.  538. 

The  parties  must  apply  to^the  court,  and  not  to  the  register.  {In,  re  John 
Graves,  1  B.  R.  237;  s.  c.  2  Ben.  100.) 

The  court  can  not  order  the  sale  of  the  property  in  an  involuntary  rase  until 
it  comes  into  the  hands  of  the  marshal.  {In  re  Metzler  et  al.  1  B.  R.  38 ;  s.  c.  1 
Ben.  356.) 

It  is  the  duty  of  the  court,  from  the  moment  that  the  property  is  submitted 
to  its  custody,  to  take  due  order  for  its  preservaiion,  and  to  turn  it  to  the  best 
account  for  the  creditors.  The  district  court  may,  therefore,  even  before  the 
appointment  of  an  assignee,  order  the  sale  of  the  whole  or  any  part  of  the 
property,  if  it  will  be  beneficial  to  the  creditors,  and  is  assented  to  by  the  bank- 
rupt.    {In  re  James  Vila,  5  Law  Rep.  17.) 

The  filing  of  a  petition  for  a  stay  of  the  s^ile  of  certain  property  as  perishable 
does  not  make  the  petitioner  a  party  to  the  proceedings.  {Marsh  v.  Armstrong, 
11  B.  R.  125;  s.  c.  20  Minn.  81.) 

If  a  sale  is  made  before  the  appointment  of  an  aasienee,  it  should  not  be 
made  by  the  bankrupt.     {In,  re  James  Vila,  5  Law  Rep.  17.) 

The  bankrupt  can  not  sell  any  of  his  property  without  authority  from  the 
court.     {In  re  Richard  Pryor,  4  Biss.  262.) 
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If  a  sale  is  made  before  the  appointment  of  an  assignee,  it  is  necessary  that 
the  creditors  should  have  due  notice  of  the  application  before  the  sale  takes 
place,  so  that  tliey  may  appear  in  the  district  court  and  show  cause  against  any 
sale,  or  for  a  postponement  thereof.  The  best  mode  of  giving  notice  to  the  cred- 
itors is  by  advertisement  in  some  public  newspaper  a  sufBcient  time  before  the 
sale  to  enable  them  to  act  if  they  see  fit.     (In,  re  James  Vila,  5  Law  Eep.  17.) 

Sec.  5066. — The  assignee  shall  liave  authority,  under  the  order 
and  direction  of  the  court,  to  redeem  or  discharge  any  mortgage 
or  conditional  contract,  or  pledge  or  deposit,  or  lien  upon  any 
property,  real  or  personal,  whenever  payable,  and  to  tender  due 
performance  of  the  condition  thereof,  or  to  sell  the  same  subject 
to  such  mortgage,  lien,  or  other  incumbrance. 

Statute  Revised— March  2, 1867,  ch.  176,  §  14,  k  Stat.  522.  Prior  Statutes- 
April  4,  1800,  ch.  19,  §  12,  2  Stat.  24;  Aug.  19,  1841,  ch.  9,  §  11,  5  Stat.  447. 

Qumre.  Can  the  assignee  redeem  before  the  debt  is  payable?  {Foster  v. 
Ames,  2  B.  R.  455;  s.  c.  Lowell,  313.) 

Sec.  5067. — All  debts  due  and  payable  from  the  bankrupt  at 
the  time  of  the  commencement  of  proceedings  in  bankruptcy, 
and  all  debts  then  existing  but  not  payable  until  a  future  day,  a 
rebate  of  interest  being  made  when  no  interest  is  payable  by  the 
terms  of  the  contract,  may  be  proved  against  the  estate  of  the 
bankrupt.  All  demands  against  the  bankrupt  for  or  on  account 
of  any  goods  or  chattels  wrongfully  taken,  converted,  or  withheld 
by  him,  may  be  proved  and  allowed  as  debts  to  the  amount  of 
the  value  of  the  property  so  taken  or  withheld,  with  interest. 
When  the  bankrupt  is  liable  for  unliquidated  damages  arising 
out  of  any  contract  or  promise,  or  on  account  of  any  goods  or 
•chattels  wrongfully  taken,  converted,  or  withheld,  tiie  court  may 
cause  sucli  damages  to  be  assessed  in  such  mode  as  it  may  deem 
best,  and  the  sum  so  assessed  may  be  proved  against  the  estate. 

Statute  Revised— March  2,  1867,  ch.  176,  §  19,  14  Stat.  525.  Prior  Statutes 
—April  4,  1800,  ch.  19,  §  39,  2  Stat.  32;  Aug.  19,  1841,  ch.  9,  §  5,  5  Stat.  44i. 

What  Claims  are  Valid. 

When  a  creditor  seeks  to  prove  a  debt  against  the  estate  of  a  bankrupt,  he 
stands  in  the  position  of  a  plaintiff  in  a  suit  at  law  seeking  to  enforce  such 
claim.  {In  re  Prescott,  9  B.  R.  385;  s.  c.  5  Biss.  523;  in  re  Robert  Pittock,  8 
B.  R.  78;  s.  c.  2  Saw.  416.) 

The  assignee  may  set  up  any  defense  to  a  claim  which  the  debtor  himself 
could  set  up.     {In  re  Prescott,  9  B.  R.  885;  s.  c.  5  Biss.  523.) 

Any  debt  which  may  be  proved  by  complying  with  the  provisions  of  the 
bankrupt  act  is  a  provable  debt.  It  is  true  that  a  secured  creditor  can  be  ad- 
mitted as  a  creditor  only  for  the  balance  of  his  debt  after  deducting  the  value 
of  the  property  upon  which  he  has  a  lien,  unless  he  releases  or  conveys  his  se- 
curity to  the  assignee,  in  which  case  he  may  be  admitted  as  a  creditor  for  his 
whole  debt;  yet  his  debt  is,  nevertheless,  provable  within  the  meaning  of  the 
act,  before  such  balance  is  ascertained  or  such  release  or  conveyance  is  made. 
It  does  not  follow  thit,  because  he  can  not  be  admitted  as  a  creditor,  he  there- 
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fore  can  not  prove  his  debt.  On  the  contrary,  the  proving  of  his  debt  is  a 
necessary  preliminary  step  to  his  eventually  being  admitted  as  a  creditor.  (In  re 
Bloss,  4  B.  R.  147;  s.  c.  2  L.  T.  B.  126;  Ranlcin  &  Pullan  v.  Florida,  Atlantis 
&  a.  C.  B.  S.  Co.  1  B.  R.  647;  s.  o.  1  L.  T.  B.  85;  contra,  Sigsby  v.  Willis,  8 
B.  R.  207 ;  s.  c.  3  Ben.  371 ;  s.  c.  1  L.  T.  B.  71.) 

The  time  of  the  adjudication  of  bankruptcy  is  the  time  of  filing  the  petition- 
{In  re  Pattersoit^  1  B.  R.  125;  s.  c.  1  Ben.  508;  contra,  in  re  Hennocksburgh 
&  Block,  7  B.  R.  37;  s.  c.  6  Ben.  150.) 

The  time  of  the  adjudication  in  bankruptcy  is  taken  by  the  statute  as  the 
decisive  time.  The  debt  must  exist  at  the  time,  or  it  can  not  be  proved.  If  it 
exists  then,  but  is  not  payable  until  afterward,  and  is  not  a  debt  running  with 
interest,  there  must  be  a  rebate  from  its  amount  of  the  interest  on  that  amount 
from  the  time  of  the  adjudication  of  bankruptcy  to  the  time  when  it  would  be 
payable.  If  it  exists,  but  is  payable  before  that  time,  and  bears  interest,  the 
statute  intends  that  the  debt  shall  be  proved  for  the  amount  of  the  principal,  and 
of  the  interest  thereon  to  the  time  of  the  adjudication  of  bankruptcy.  {In  re 
Orne,  1  B.  R.  57;  s.  c.  1  Ben.  361 ;  in  re  Crawford,  3  B.  R.  698;  s.  c.  3  L.T. 
B.  169;  s.  c.  5  B.  R.  301 ;  inre  Port  Huron  Dry  Dock  Co.  14  B.  R.  253.) 

The  accrued  interest  constitutes  part  of  a  debt  provable  against  the  bank- 
rupt's estate.  {8loan  v.  Lewis,  12  B.  R.  173;  s.  c.  22  Wall.  150;  s.  c.  68  N.  C. 
557;  in  re  Hugo  Broich,  15  B.  R.  11.) 

If  the  contract  Is  silent  as  to  interest  after  maturity,  the  creditor  is  entitled 
to  interest  after  that  time  by  operation  of  law,  and  not  by  any  provision  of  the- 
contract.  Interest  can  not  be  allowed  on  interest  in  sflch  cases.  {In  re  Geo.  A. 
Bartenbach,  11  B.  R.  61 ;  s.  c.  2  A.  L.  T.  [N.  S.]  33.) 

No  interest  can  be  allowed  on  the  bills  of  a  bankrupt  bank  until  payment 
has  been  demanded  thereon  and  refused.  {In  re  Bank  of  North  Carolina,  10- 
B.  R.  289.) 

The  proof  of  a  bank  bill  against  a  bankrupt  bank  is  equivalent  to  a  demand 
of  payment,  and  if  the  estate  is  sufficient  to  pay  the  face  value  of  the  claims  as 
proved,  interest  may  be  allowed  from  the  time  of  filing  the  proof.  {In  re  Bank 
of  North  Carolina,  10  B.  R.  289.) 

Claims  will  draw  interest  from  the  time  of  the  adjudication  up  to  the  pay- 
ment at  the  agreed  rate,  when  that  is  agreed  upon,  and  when  not  at  the  legal 
rate.     (J?i  re  Straohan,  8  Biss.  181.) 

Interest  on  provable  debts  can  not  be  computed  as  against  the  genera!  as- 
sets beyond  the  date  of  the  adjudication.  The  estate  is  a  dead  fund,  and  in  such 
a  shipwreck,  if  there  is  a  salvage  of  a  part  to  each  person  in  the  general  loss,  it 
is  as  much  as  can  be  expected.  It  is  immaterial  to  the  creditor  at  what  time 
interest  stops  on  his  debt,  provided  interest  on  all  the  debts  stops  simultaneously 
with  his  own,  for  his  proportionate  share  of  the  assets  will  be  the  same,  whatever 
period  be  fixed  for  the  stoppage  on  all  the  debts.  {In  re  Haake,  7  B.  R.  61 ;. 
s.  c.  2  Saw.  231 ;  in  re  Oliver  Bugbee,  9  B.  R.  258.) 

If  the  value  of  a  security  held  by  a  creditor  is  greater  than  the  amount  of 
the  debt,  interest  may  be  computed  up  to  the  day  of  payment  and  allowed 
thereon.  {In  re  Haake,  7  "B.  R.  61 ;  s.  c.  2  Saw.  231  ;  in  re  Frank  Newland,. 
9B.  R.  62;  s.  c.  7  Ben.  63.) 

Interest  on  a  lien  claim  should  be  allowed  up  to  the  date  of  making  up  the 
report.     {In  re  Abraham  A.  Devore,  24  Pitts.  L.  J.  185.) 

The  rate  of  interest  and  damages  which  the  drawer  of  a  bill  of  exchange  is 
to  pay  ex  mora,  is  governed  by  the  law  of  the  place  where  the  bill  is  drawn. 
{In  re  Chas.  H.  Glyn,  15  B.  R.  495;  s.  c.  9  0.  L.  N.  183.) 

If  judgment  is  recovered  before  the  commencement  of  proceedings  in  bank- 
ruptcy, the  costs  are  a  part  of  the  debt,  and  may  be  proved.  Interest  on  the 
judgment  is  also  provable.     {En  parte  O'Neil,  1  B.  R.  677;  s.  c.  Lowell,  162.) 
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A  judgment  for  costs  is  a  provable  debt.     (^Orahamv.  Pierson,  6  Hill,  247.) 

A  judgment  for  costs  incurred  after  bankruptcy  is  not  a  provable  debt. 
(Smford  v.  Sanford,  12  B.  R.  565;  s.  c.  58  N.  Y.  67) 

If  a  draft  falls  due  after  the  commencement  of  proceedings  in  bankruptcy,  or 
is  payable  at  the  domicile  of  the  debtor,  damages  for  the  non-payment  thereof 
can  not  be  allowed.     {In  re  Oliver  Bugljee,  9  B.  R.  258.) 

Drafts  drawn  and  accepted  after  the  commencement  of  proceedings  in  bank- 
ruptcy are  not  provable,  although  the  acceptor  paid  the  money  to  extinguish 
claims  that  existed  prior  to  that  time.  Ho  is  not  entitled  to  be  subrogated  to 
the  rifjhts  of  the  creditors  to  whom  the  drafts  were  given,  unless  he  has  taken 
an  assignment  of  their  claims.     {In  re  Strachan,  3  Bias.  181.) 

A  claim  against  the  bankrupt  for  liability  on  stock  held  by  him,  can  not  be 
proved  until  an  assessment  is  made  by  competent  authoritv.  {Gibson  v.  Lewis, 
11  B  R.  247;  s.  c.  9  Pac.  L.  R.  75;  s.  c.  32  Leg.  Int.  22.) 

The  liability  of  a  stockholder  for  the  debt  of  a  corporation  is  not  a  provable 
•debt.     {James  v.  Atlantic  Delaine  Co,  11  B.  R.  390.) 

Contracts. 

The  only  legal  effect  of  an  indorsement  of  a  Confederate  bond  was  to  transfer 
the  title,  and  not  to  render  the  party  liable  as  indorser  or  guarantor.  {Holleman 
V.  Dewey,  7  B.  R.  2C9.)   . 

If  a  policy  of  insurance  contains  a  clause  authorizing  the  assured  to  sur- 
render the  policy  at  any  time,  or  tlie  company  to  cancel  the  same  on  five  days' 
notice,  and  provides  for  a  return  of  a  part  of  the  premium  in  either  event,  the 
holder  may  cancel  and  surrender  the  policy  after  the  company  becomes  insol- 
vent, and  before  it  becomes  bankrupt,  and  the  return  premium  will  be  a  provable 
debt.     {In  re  Independent  Ins.  Co.  7  A.  L.  Rev.  362.) 

The  right  to  maintain  an  action  for  money  had  and  received,  does  not  al- 
ways depend  on  privity  of  contract,  or  upon  contract  at  all.  It  is  enough  to 
prove  that  the  defendant  has  money  of  the  plaintiff  which  in  equity  and  good 
conscience,  he  ought  not  to  retain.  Where  the  defendant  is  bound  by  a  valid 
contract  to  pay  the  money  to  some  one  else,  the  plaintiff  can  not  prevail.  The 
law  does  not  imply  a  contract  to  pay  A.  when  the  debtor  is  already  bound  by 
a  valid  contract  to  pay  B.  In  cases  not  founded  on  a  direct  contract,  the  in- 
quiry is  not  concerning  priority  of  contract,  but  concerning  identity  of  prop- 
erty. If  -0,  party  fraudulently  overdraws  his  bank  account,  the  bank  has  a 
claim  upon  those  who  received  the  checks  without  giving  value  therefor. 
Their  obligation  to  pa,y  the  drawer  must  yield  as  soon  as  the  fraud  is  shown. 
The  bank  has  a  claim  for  the  bank  bills  which  were  drawn  out  upon  the  fraud- 
ulent checks  by  the  parlies  themselves.  The  same  result  will  follow  whenever 
the  proceeds  or  fraudulent  checks  are  traced  to  their  possession,  whether  in 
the  identical  bills  or  not.  Wtien  such  checks  are  paid  directly  to  the  parties, 
it  will  be  presumed  that  they  drew  them,  or  caused  them  to  be  drawn.  In 
those  instances  in  which  such  checks  are  paid  directly  to  the  creditors  of  such 
parties,  it  may  be  somewhat  more  difficult  to  say  that  the  money  ol  the  bank 
comes  to  the  hands  of  the  parties  themselves.  {In  re  Eureka  Manuf.  Co. 
Lowell,  500.) 

The  debt  of  a  wife  contracted  diim  sola  is  a  provable  debt.  {VanderJieyden 
V.  Mallory,  1  N.  Y.  452.) 

A  note  given  to  compensate  another  for  indorsing  a  note  for  the  maker  is 
valid.     {Providence  Co.  Savings  Bank  v.  IVoat,  13  B.  R.  356.) 

A  sub.scription  for  a  religions  or  charitable  institution  given  in  consideration 
■of  a  similar  subscription  by  another  party,  and  not  revoked  until  the   institution 
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has  incurred  new  expenses  on  thfe  faith  of  it,  is  a  valid  promisp,  and  founded 
-on  good  and  sufficient  consideration.  {Gapelle  v.  Trinity  Church,  11  B.  R. 
■536.) 

If  the  bankrupt  agrees  to  pay  expenses  of  taking  out  a  patent  in  considera- 
tion of  an  interest  therein,  an  indorsement  of  a  note  given  to  pay  for  labor  on 
the  patent  is  for  a  valuable  consideration,  and  the  note  is  a  provable  debt.  {In 
re  Cosmore  G.  Bruce,  6  Ben.  515.) 

If  notes  are  given  to  an  accommodation  indorser  to  indemnify  hira  for  his  lia- 
bility, and  are  subsequently  indorsed  by  him,  and  passed  to  a  "third  party,  with 
the  fraudulent  design  of  charging  the  estate  of  the  maker  with  a  larger  amount 
than  is  justly  chargeable,  the  holder  can  not  prove  the  claim  against  the  in- 
■dorser,  even  for  the  amount  paid  for  the  notes.  {In  re  Leonard  L.  Hook,  11  B. 
K.  283.) 

A  person  can  not  claim  to  be  a  ionffj?(Ze  holder  of  a  note,  if  the  circumstances 
are  of  such  a  strong  and  pointed  character  as  necessarily  to  cast  a  shade  on  the 
transaction,  and  to  put  him  on  the  inquiry.  {In  re  Leonard  L.  Hook,  11  B.  B. 
^83.) 

An  overdue  note  under  seal,  given  as  a  collateral  security  to  indemnify  the 
payee  against  liabilities  as  indorser  for  the  bankrupt,  is  a  provable  debt,  although 
the  payee  has  not  actually  advanced  the  money  for  which  he  is  bound  as  surety. 
iBooseeelt  v.  Mark,  6  Johns.  Ch.  266.) 

A  promissory  note  to  deliver  specific  articles  is  a  provable  debt.  {Chandler 
'v.Windship,  6  Mass.  310;  McMuUenY.  Bank,  2Penn.  343.) 

If  a  creditor  signs  a  negotiable  paper  after  the  commencement  of  the  proceed- 
ings in  bankruptcy,  the  purchaser  takes  it  subject  to  all  just  offsets  existing  at 
the  time  of  the  commencement  of  the  proceedings,  for  the  creditor  can  assign, 
and  the  assignee  can  purchase,  no  more  than  the  balance  due  from  the  bankrupt 
after  all  credits  are  admitted.  {Humphreys  v.  Blight,  1  Wash.  44;  s.  o.  4  Dall. 
370.) 

If  one  ofseveral  joint  makers  of  a  promissory  note  takes  it  up  by  giving  his 
individual  note  therefor,  and  thus  satisfies  the  holder,  it  is  immaterial  hoiv  he 
satisfies  him,  and  he  has  a  demand  for  contribution,  whether  he  has,  in  point  of 
fact,  paid  his  own  note  or  not     {Fox  v.  Eclatein,  4  B.  R.  373.) 

Debts  created  by  fraud,  and  debts  created  by  defalcation  in  a  fiduciary  char- 
acter are  provable.     {In  re  Rundle  &  Jones,  2  B.  R.  113.) 

A  person  who  has  advanced  money  to  the  bankrupt  for  the  purchase  of  stock, 
which,  however,  was  purchased  in  the  name  of  the  bankrupt,  and  by  him  hypoth- 
ecated for  money  loaned  to  him,  has,  as  against  the  other  creditors,  merely  a 
provable  debt  to  the  amount  of  the  value  of  the  stock  so  directed  to  be  purchased 
for  him.  {Ungewitter  v.  Von  Sachs,  3  B.  K.  733 ;  s.  c.  4  Ben.  167;  s.  c.  1  L.  T. 
B.  224;  s.  c.  3  L.  T.  B.  11)5.) 

A  claim  for  services  rendered  by  counsel  for  the  bankrupt  in  opposing  the 
petition  in  involuntary  proceedings,  is  a  provable  debt.  {In  re  N.  Y.  Mail  Steam- 
ship Co.  2  B.  R.  74,  554;  s.  c.  3  B.  R.  280,  627;  s.  c.  7  Blatch.  178.) 

A  claim  for  services  rendered  by  Counsel  for  the  bankrupt  in  the  preparation 
■of  papers  in  voluntary  banlcruptcy  is  provable.  {In  re  Thos.  C.  Evans,  3  B.  R. 
•261.)     ' 

A  person  who  has  taken  charge  of  the  bankrupt's  property  under  a  deed  of  trust, 
which  was  subsequently  declared  void  under  the  provisions  of  the  bankrupt  act, 
has  a  claim  against  the  bankrupt  for  services  so  rendered,  and  such  claim  is  a 
provable  debt,  although  he  had  notice  that  the  deed  was  fraudulent  at  the  time 
when  he  rendered  the  services.  {Catlin  v.  Foster,  3  B.  R.  540;  s.  c.  1  Saw.  37; 
s.  c.  1  L.  T.  B.  1 92.) 
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■  A  party  dealing  with  an  agent  has  a  right  to  resort  to  his  principal  to  com- 
)el  the  performance  of  an  ordinary  or  verbal  contract  made  by  the  agent  tor  tn& 
jenefit,  and  by  the  authority,  of  his  principal,  unless  the  credit  was  knowingly 
'iven  exclusively  to  the  agent.  This  principle  also  applies,  although  the  agent 
lontracts  in  his  own  name  without  disclosing  his  principal,  and  the  other  party 
supposes  the  agent  to  be  acting  for  himself  only,  and  it  makes  no  difference  that 
;he  contract  is  in  such  form  that  the  agent  Is  also  personally  liable.  {In  re  iroy 
Woolen  Co.  8  B.  R.  412.) 

Some  law  under  which  a  corporation  with  the  powers  assumed  may  be 
awfully  created  must  be  shown  in  addition  to  mere  user  before  an  association 
;an  be  said  to  exist  de  facto.  An  association  must  be  shown  to  be  a  corpora- 
tion &  facto  within  this  rule  before  a  party  dealing  with  it  will  be  deemed  ta 
be  estopped  from  showing  that  it  had  no  legal  corporate  existence.  In  such 
3ase  a  creditor  may  treat  the  association  as  a  partnership,  and  his  claim  will 
constitute  a  debt  provable  against  the  members.  {In  re  Richard  J.  Menden- 
hall,  9  B.  R.  497.) 

If  a  note  on  its  face  purports  to  make  the  promise  that  of  the  bankrupt  cor- 
poration, and  bears  the  impression  of  the  seal  of  the  corporation,  it  is  provable 
against  the  estate,  although  the  signature  is  merely  that  of  the  president  as 
president.     {In  re  Kansas  City  Manuf.  Co.  9  B.  R.  76.) 

When  the  common  seal  of  a  corporation  appears  to  be  affixed  to  an  instru- 
ment, and  the  signatures  of  the  proper  officers  are  proved,  the  presumption  is 
that  the  officers  did  not  exceed  their  authority,  and  the  seal  itself  is  ^ima /aci^ 
evidence  that  it  was  affixed  by  proper  authority.  {In  re  Kansas  City  Manuf. 
Co.  9  B.  R.  76.) 

Parol  evidence  is  admissible  to  prove  that  a  note  executed  by  an  officer  of  a 
corporation  was  intended  as  the  promise  of  the  corporation.  (Jti  r«  Southern 
Minn.  E.  R.  Co.  10  B.  R.  86.) 

A  party  who  elects  to  prove  his  claims  as  for  goods  sold  and  delivered  to 
the  bankrupt,  can  not  without  withdrawing  the  proof  institute  an  action  of  re- 
plevin on  the  gionnd  that  the  bankrupt  was  merely  his  agent.  {Ormnby  v. 
Dearlorn,  116  Mass.  386.) 

Partnership, 

Where  a  member  of  a  firm  files  a  separate  petition,  a  partnership  creditor 
may  prove  his  claim.  {In  re  Frear,  1  B.  R.  660;  s.  c.  35  How.  Pr.  249;  s.  c.  3 
Ben.  467.) 

Where  one  partner,  in  fraud  of  the  firm,  issues  firm  notes  for  the  purpose  of 
obtaining  his  share  of  the  capital,  an  accommodation  indorser  who  subsequently 
pays  them  has  no  claim  against  the  firm,  if  by  prudent  inquiry  at  the  time  of 
their  indorsement  he  could  have  ascertained  that  they  were  unconnected  with 
the  current  business  of  the  firm.     {In  re  Dunkle  &  Driesbach,  7  B.  R.  107.) 

If  a  note  is  drawn  by  one  partner  in  the  firm  name,  apparently  in  the  course 
of  the  firm  dealing,  the  title  ot  the  holder  will  not  be  affected  by  his  mere  knowl- 
edge of  facts  that  were  admonitory  to  greater  caution  and  further  inquiry, 
There  must  be  knowledge  of  facts  impeaching  the  validity  of  the  note.  The 
fault  of  the  partner's  meditated  fraud  must  be  implanted  in  the  holder's  title,  so 
that  his  assertion  of  a  claim  against  the  firm  would  necessarily  subject  him  to 
the  imputation  of  bad  faith.    {Bush  v.  Crawford,  7  B.  R.  299  ;  s.  c.  2  L.  T.  B.  239.) 

An  agreement  made  by  a  member  of  a  firm  who  are  the  payees  of  an  accom- 
modation note  not  lo  call  on  the  maker  for  payment,  binds  the  other  partner 
who  was  personally  ignorant  of  the  transaction,  and  he  can  not  prove  the  note 
against  the  maker,  although  he  took  it  up  with  his  own  individual  funds.  ((7a- 
pelley.IMl,  12  B.  R.  1.) 
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In  favor  of  third  persons  acting  in  good  faith,  the  presumption  is  that  notes 
indorsed  in  the  name  of  the  firm  were  indorsed  on  partnership  account,  and  the 
indorsement  will  bind  the  firm,  unlets  it  appears  that  the  holder  had  notice  that 
the  indorsement  was  outside  of  partnership  affairs.  (Lemoins  v.  Banh,  3  Dillon, 
44.) 

If  the  holder  has  notice  that  the  indorsement  is  an  accommodation  indorse- 
ment, the  burden  of  proof  is  upon  him  to  show  the  assent  of  the  partners,  either 
express  or  implied,  from  the  firm's  course  of  dealing.  {Lemoins  v.  Bank,  3  Dil- 
lon, 44.) 

The  possession  of  a  note  by  the  maker  before  its  maturity  raises  a  presump- 
tion that  an  indorsement  thereon  is  an  accommodation  indorsement.  {Lemoins 
y.  Banh,  3  Dillon,  44.) 

A  check  drawn  in  the  firm  name  for  the  proceeds  of  a  note  bearing  the  ac- 
commodation indorsement  of  the  firm,  docs  not  operate  as  a  ratification,  so  as  to 
bind  a  partner  who  had  no  knowledge  of  the  indorsement  or  of  the  drawing  of 
the  check.     {Lemoins  v.  Bank,  3  Dillon,  44.) 

If  a  party  advances  money  to  one  partner  for  a  purpose  entirely  outside  of 
the  partnership  business,  and  takes  a  firm  note  therefor,  the  burden  is  on  him 
to  prove  the  consent  of  the  other  partner;  and  if  he  fails  to  do  so,  the  claim 
is  not  provable  against  the  joint  estate.  {In  re  Forsyth  &  Murtba,  7  B.  R. 
174.) 

An  indebtedness  growing  out  of  partnership  transactions,  of  which  no  settle- 
ment has  been  made  between  the  parties,  in  a  case  where  the  partnership  debts 
have  not  all  been  paid  nor  all  the  partnership  property  disposed  of,  and  being 
in  part  for  assets  that  have  never  been  disposed  of,  is  not  a  provable  debt.  But 
a  claim  arising  from  a  fraudulent  misappropriation  of  the  partnership  funds  by 
one  partner  may  be  proved  against  the  separate  estate  of  the  wrong-doer.  The 
partner  thus  wronged  by  such  dishonest  and  fraudulent  acts  of  his  copartner,  is 
entitled  to  treat  the  misappropriation  as  entirely  foreign  to  the  partnership  busi- 
ness, and  prove  the  debt  for  his  share  of  such  funds  precisely  the  same  as  though 
the  partnership  had  never  existed.  {Sigsby  v.  Willis,  3  B.  R.  207 ;  a.  c.  8  Ben. 
371;  s.  c.  IL.  T.  B.  71.) 

When  the  articles  of  partnership  stipulated  that  the  share  contributed  by 
each  partner  to  the  capital  stock  should  be  left  in  the  concern  until  the  expira- 
tion of  the  partnership,  and  the  partnership  gave  a  firm  note,  payable  fijur  days 
after  date,  to  each  member,  for  the  share  contributed  by  him,  the  wife  of  a  part- 
ner who  has  indorsed  his  note  to  her  before  maturity,  for  money  loaned  by  her 
to  him,  and  by  him  contributed  to  the  capital  stock' of  the  firm,  can  not  prove 
the  note  against  the  firm  until  the  partnership  debts  are  paid.  She  may  prove 
it  againsi  her  husband,  and  is  entitled  to  participate  in  any  dividend  of  the  pro- 
ceeds of  his  individual  estate.  The  knowledge  of  the  husband  of  facts  affecting 
the  wife's  property,  which  he  is  managing  by  her  consent,  must  be  regarded  as 
the  knowledge  of  the  wife,  and  she  must  be  charged  with  notice  of  all  facts 
known  to  him  which  may  affect  his  transactions  on  her  behalf.  {In  re  Frost  et 
al.  3  B.  R.  736.) 

In  order  to  dissolve  a  limited  partnership  under  the  laws  of  New  York 
there  must  be  one  publication  of  the  dissolution,  and  then  a  repetition  three 
times  after  the  first  publication,  at  an  interval  of  seven  days  between  each  of  the 
four  time?.     {In,  re  King  et  al.  7  B.  B.  279.) 

The  general  partners  in  a  limited  partnership  can  not  bind  the  firm  by  a  con- 
tract beyond  the  purpose  and  scope  of  the  partnership,  and  a  claim  arising  from 
such  a  contract  can  not  be  allowed  as  an  offset  to  a  debt  due  to  the  firm.  (Taj/- 
Zor  V.  i?a«cA,  11  B.  R.  91.) 

No  departure  by  the  general  partners  from  the  scope  of  the  business,  no 
matter  how  common  or  long  continued,  if  not  consented  to  or  known  and  acqui- 
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esced  in  by  the  special  partner,  can  have  the  effect  to  change  or  enlarge  the 
scope  of  the  business.     {Taylor  v.  Basch,  11  B.  R.  91.) 

Until  a  partner  pays  the  partnership  debt,  he  has  no  claim,  contingent  or 
otherwise,  against  his  copartner.     {Setter  v.  Baldwin,  2  Woods,  438.) 

If  one  partner  advances  more  than  his  proportion  to  the  capital  of  the  firm, 
the  assignee  of  the  firm  may  prove  for  such  advance  against  the  estate  of  the 
copartner.     {In  re  John  McLean  &  Son,  15  B.  R.  833.) 

Equitable  Debts. 

Equitable  debts  are  within  the  scope  of  the  bankrupt  act.  It  is  the  intent 
of  the  statute  to  give  all  creditors  an  equal  share  of  the  assets,  without  regard 
to  the  uiode  in  which  their  rights  might  have  been  enforced  if  there  had  been 
no  bankruptcy,  and  that  the  debtor  should  be  discharged  from  all  debts  and  de- 
mands which  are  liquidated  or  capable  of  liquidation.  In  Aspect  to  both 
debtors  and  creditors,  the  act  is  highly  remedial,  and  the  district  court  is  vested 
■with  most  ample  equitable  powers  to  enable  it  to  work  out  full  remedies  to  all 
persons.  This  section  makes  provable  all  debts  and  liabilities,  ip  language  broad 
enough  to  cover  such  as  a  trustee  owes  to  his  cestui  que  trust,  or  a  partner  to  his 
copartner,  and  so  of  demands  which  but  for  bankruptcy  would  be  properly  cog- 
nizable in  a  court  of  admiralty.  If  this  were  not  so,  the  law  could  not  be  uni- 
form, for  proof  of  debts  would  depend  on  the  remedies  given  in  the  several 
States,  in  one  of  which  the  very  same  debt  might  be  sued  at  law,  which  in 
another  must  be  prosecuted  in  equity,  and  in  some  of  which  there  is  no  distinc- 
tion between  law  and  equity.  {In  re  Blandin,  5  B.  R.  39 ;  s.  c.  Lowell,  543 ;  s. 
c.  2  L.  T.  B.  198;  Boosevelt  v.  Man-h,  6  Johns.  Ch.  266.) 

When  the  bankrupt  has  carried  on  business  in  the  name  of  another,  de- 
mands arising  from  such  business  may  be  considered  as  equitable  debts  of  the 
bankrupt,  and  proved  against  his  estate.     {In  re  Wm.  H.  Long,  3  B.  R.  quarto, 

66.) 

Claims  by  Bankrupt's  Wife. 

Money  loaned  by  the  wife  of  the  bankrupt  to  him  out  of  her  separate  estate 
is  a  claim  that  may  be  proved.  While  the  law  regards  claims  of  this  character 
■with  great  distrust,  equity  will  protect  the  rights  of  the  wife  even  against  the 
creditors  of  the  husband.  The  court  being  satisfied  that  the  money  was  the 
separate  property  of  the  wife,  and  was  placed  in  the  husband's  hands  as  a  loan 
or  trust  for  the  benefit  and  use  of  the  wife,  and  not  as  a  gift,  will  adjudge  him 
to  be  her  debtor  to  that  amount,  and  will  award  payment  to  her  as  to  any  other 
creditor.  {In  re  Bigelow  et  al.  2  B.  R.  556;  s.  c.  3  Ben.  198;  in  re  Blandin,  5 
B.  B.  89;  s.  c.  Lowell,  543;  s.  c.  2  L.  T.  B.  198;  in  re  David  W.  Jones,  9  B. 
R.  56;  s.  0.  6  Biss.  68.) 

Gifts  from  the  husband  to  the  wife  can  not  be  offset  against  such  a  loan.  If 
the  gifts  were  disproportioned  to  the  circumstances  of  the  parties,  or  there  were 
reasons  to  suspect  the  motives  with  which  they  were  made,  the  court  might 
marshal  the  gifts  and  offset  them  against  the  loan.  {In  re  Bigelow  et  al  2  B  R.^ 
566;  s.  c.  3  Ben.  198.) 

A  mortgage  taken  in  the  name  of  the  wife  merely  for  the  sake  of  convenience 
will  not  be  deemed  a  settlement  or  advancement,  and  a  subsequent  use  of  the 
notes  by  the  husband  will  not  give  the  wife  a  valid  claim  against  his  estate.  {In 
re  David  W.  Jones,  9  B.  R.  56 ;  s.  c.  6  Biss.  68  ) 

Where  the  husband,  by  the  consent  of  his  wife,  is  in  the  habit  of  receiving 
the  income,  profits,  and  dividends  of  her  separate  estate,  the  law  presumes  that 
she  intended  to  thus  dispose  of  them  for  the  benefit  of  the  family,  and  does  not 
therefore  imply  a  promise  to  repay  them.  {In  re  David  W.  Jones,  9  B.  R.  56: 
s.  c.  6  Biss.  68.) 
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A  note  given  by  the  bankrupt  to  his  wife  for  a  legacy  previously  reduced  to 
possession,  is  without  consideration  and  can  not  be  enforced.  (Oanby  v.  McLear, 
13  B.  R.  22.) 

Defenses. 

* 

Where  a  foreign  creditor  has  obtained  a  judgment  and  levied  an  execution 
upon  the  personal  property  of  the  bankrupt  in  such  foreign  country  after  the 
commencement  of  proceedings  in  bankruptcy,  if  he  seeks  to  prove  his  claim  he 
must  first  refund  what  he  has  so  acquired,  and  come  in  equally  with  the  rest  of 
the  creditors,  or  not  at  all.     {In  re  Oliver  Bugbee,  9  B.  R.  258.) 

If  the  debt  of  such  foreign  creditor  consists  of  two  claims,  on  one  of  which 
alone  was  such  judgment  obtained  and  execution  issued,  he  can  not  prove  either 
claim,  for  the  whole  debt  of  the  creditor  is  considered  the  debt  upon  which  the 
principle  of  equality  operates.     (In  re  Oliver  Bugbee,  9  B.  R.  258.) 

If  a  foreign  corporation  transacts  business  within  the  limits  of  a  State  before 
the  appointment  of  an  agent  upon  whom  process  may  be  served,  where  such  ap- 
pointment is  required  by  the  laws  of  the  State  as  a  condition  precedent  to  the 
right  to  transact  such  business,  all  contracts  so  made  are  void.  (In  re  Comstock 
&  Co.  12  B.  R.  110;  s.  c.  3  Saw.  320.) 

A  debt  contracted  by  afeme  covert  in  a  case  where  she  was  not  authorized  to 
incur  it  by  the  law  of  her  domicile,  is  not  provable.  (In  re  Schlichter,  2  B.  R. 
336;  in  re  Rachel  Goodman,  8  B.  R.  380;  s.  c.  5  Biss.  401.) 

The  taking  of  the  note  of  a  third  party  for  a  debt,  and  the  obtaining  of  a  judg- 
ment thereon,  extinguish  the  original  debt,  and  make  it  the  debt  of  the  third 
party.     (In  re  Hinds  et  al.  3  B.  B.  351.) 

A  receipt  given  by  the  bankrupt  to  the  sheriff  for  certain  property  taken 
under  an  attachment  is  a  provable  demand.     (Fowlei  v.  Treadwell,  24  Me.  377.) 

A  surety  fixed  at  law,  and  having  as  a  security  an  absolute  note  for  a  sum 
certain,  due  and  payable,  or  a  judgment  in  the  name  of  his  trustee,  but  for  his 
use,  for  a  sum  certain,  due  and  payable,  may  be  admitted  to  prove  his  debt,  al- 
though the  notes  upon  which  he  is  fixed  as  indorser,  or  the  forfeited  bonds  on 
which  he  stands  as  security  have  not  been  actually  paid.  He  has  his  legal,  ab- 
solute debt,  liable  only  to  be  defeated  in  equity  by  the  very  remote  and  possible 
contingency  that  he  may  never  be  called  upon  to  pay  the  notes  and  bonds. 
(Boosevelt  v.  Marie,  6  Johns.  Ch.  266.) 

An  absolute  judgment  in  the  name  of  another  to  indemnify  a  surety  for  lia- 
bilities incurred  by  him  for  the  bankrupt,  is  a  legal  subsisting  debt  of  which  the 
surety  is  the  beneficial  owner,  and  which  he  may  prove.  (Roosevelt  v.  Marh,  6 
Johns.  Ch.  266.) 

A  gift  made  voluntarily  and  freely  by  the  donor,  and  accepted  by  the  donee, 
is  not  a  sutBcient  consideration  to  support  the  promise  contained  in  a  note  which 
was  not  executed  on  consideration,  nor  as  a  condition  of  the  gift.  At  most  it  is 
only  a  moral  consideration,  and  is  not  sufficient  to  support  a  promise.  There  is 
no  legal  obligation  or  duty  which  a  promise  can  reach  and  rest  on.  A  note, 
which  is  a  mere  renewal  or  repetition  of  a  lost  voluntary  note,  is  like  that  with- 
out consideration  and  void.  (In  re  Cornwall,  4  B.  R.  400 ;  s.  c.  6  B.  R.  305 ; 
s.  c.  9  Blatch.  114;  s.  c.  2  L.  T.  B.  220.) 

In  order  to  entitle  a  third  party  to  prove  a  note  which  was  given  without 
any  valuable  consideration,  there  must  be  some  present  consideration  at  the 
time  of  the  transfer.  He  must  show  that  he  paid  value  when  he  took  it,  or  in- 
curred some  responsibility,  or  relinquished  some  right,  or  granted  some  indulg- 
ence, or  discharged  a  precedent  debt,  upon  the  faith  and  credit  of  the  paper. 
(In  re  Howard,  Cole  &  Co.  6  B.  B.  872;  s.  c.  2  Md.  L.  R.  448.) 

If  a  party  has  broken  the  essential  part  of  a  contract,  his  claim  thereon  will 


580  THE   BANKRUPT   LAW.  [§  5067. 

be  disallowed,  for  he  must  fulfill  the  essential  part  of  his  contract,  or  show  that 
he  has  been  released  therefrom  by  the  bankrupt,  or  prove  that  the  bankrupt, 
and  not  himself,  was  the  cause  of  his  failure  to  comply  therewith.  If  he  fails  to 
do  this,  he  is  without  legal  remedy  or  equitable  redress.  {In  re  Nounnau  &  Co. 
r  B.  R.  15.) 

A  debt  incurred  by  the  loan  of  Confederate  notes  is  not  provable.  {In  re 
Milner  1  B.  R.  quarto,  19;  s.  c.  1  B.  R.  419;  s.  c.  35  Geo.  330;  s.  c.  1  Abb.  C. 
C.  261 ;  s.  c.  1  L.  T.  B.  15.) 

The  acceptance  of  Confederate  notes  or  bonds  as  payment  was  a  sufficient 
consideration  to  liquidate  or  discharge  a  contract  debt.  {Holleman  v.  Dewey,  7 
B.R.  269.) 

A  claim  for  money  loaned  to  a  debtor  to  enable  him  to  depart  from  the  State 
with  intent  to  defraud  his  creditors  is  not  provable.  {In  re  Hatje,  12  B.  R.  548; 
s.  c.  6  Biss.  486.) 

A  savings  bank  which  is  prohibited  from  making  a  loan  on  personal  security, 
ean  not  prove  a  note  taken  for  such  loan.  {In  re  Jaycox  &  Green,  13  B.  R.  122 ; 
s.  c.  12  Blatch.  209;  s.  c.  7  B.  R.  578;  s.  c.  13  Blatch.  70.) 

A  savings  bank  which  is  prohibited  from  making  loans  on  personal  security 
ean  not  prove  claim  for  money  so  loaned.  {In  re  Jaycox  &  Green,  13  B.  R. 
122;  s.  c.  12  Blatch.  209.) 

A  contract  for  the  services  of  convicts  is  valid,  although  the  contractor  did 
not  make  the  deposit  with  the  comptroller  required  by  law.  .{In  re  Edward 
Burt  et  al.  13  B.  R.  137;  s.  c.  12  Blatch.  252.) 

A  note  given  for  negroes  before  the  emancipation  proclamation  took  effect  is 
valid  and  constitutes  a  provable  debt.  {Miller  v.  Keyei,  3  B.  R.  224;  contra, 
mdcner  v.  Street,  7  B.  R.  255.) 

If  a  compromise  failed  because  all  the  creditors  refused  to  sign  it,  a  creditor 
who  received  a  secret  preference  may  prove  his  original  debt,  although  the  as- 
signee by  suit  compelled  the  refunding  of  the  fraudulent  preference.  {Brook- 
mire  V.  Bean,  12  B.  R.  217;  s.  c.  3  Dillon,  186.) 

The  purchase  of  the  right  to  deliver  grain  at  a  certain  price  before  some  fu- 
ture day  is  void  as  a  wagering  contract,  if  the  parties  do  not  intend  to  deliver 
the  grain,  but  only  at  the  utmost  to  settle  the  differences,  and  the  holder  can 
only  prove  for  the  purchase  money  where  the  State  laws  on  the  subject  of  gam- 
ing allow  the  money  paid  to  be  recovered.  {In  re  P.  K.  Chandler,  9  B.  R.  514; 
s.  c.  6  Biss.  53;  in  re  John  Green,  15  B.  R.  198.) 

A  broker  who  advances  the  margin  for  his  principal  on  a  gaming  contract, 
for  a  future  delivery  of  grain,  can  not  prove  for  such  advance  under  the  laws  of 
Wisconsin.     {In  re  John  Green,  15  B.  R.  198.) 

A  factor  may  prove  a  note  against  his  principal  given  for  money  advanced  by 
him  on  a  contract  for  a  future  delivery  of  cotton,  where  there  was  to  be  no  de- 
livery but  the  difference  only  was  to  be  paid,  and  for  services  in  relation  to  that 
oontrac'.     {Lehman  v.  Strasaberger,  2  Woods,  554.) 

If  a  party  reserves  the  option  to  receive  or  deliver  cotton  on  a  contract  for  a 
future  delivery,  the  contract  is  not  a  wagering  contract  if  he  did  not  communi- 
eate  his  purpose  not  to  receive  or  deliver  to  the  other  party.  {Lehman  v.  Strass- 
lerger,  2  Woods,  554.) 

If  the  goods  were  selected  by  the  bankrupt  and  at  his  request  set  apart  and 
marked  with  his  name,  this  is  a  sufficient  delivery  and  acceptance,  and  the  ven- 
dor may  prove  the  claim  although  the  goods  were  destroyed  by  fire  in  his  store 
{In  re  Downing,  15  B.  R.  564;  s.  c.  13  Pac.  L.  R.  167.) 

When  a  contract  is  within  the  statute  of  frauds  it  is  not  completed  until 
there  is  an  actual  acceptance  and  receipt  of  the  goods.     In  such   cases  the  con- 
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tract  is  to  be  governed  by  the  law  of  the  place  where  the  goods  are  accepted, 
and  when  it  is  illegal  there,  on  account  of  a  law  prohibiting  the  sale  of  liquor,  it 
is  not  provable.  In  Michigan  payments  can  not  be  applied  to  the  older  items 
in  point  of  time,  so  as  to  extinguish  the  items  for  spirituous  liquors.  A  note 
given  for  the  balance  of  an  account  of  which  items  for  liquor  constitute  a  part, 
being  founded  in  part  on  an  illegal  consideration,  is  totally  void.  (In  re  Pad- 
dock, 6  B.  R.  132;  s.  c.  2  L.  T.  B.  214;  in  re  Town  et  al.  8  B.  R.  38.) 

A  verbal  contract  is  not  within  the  statute  of  frauds,  unless  it  expressly 
shows  that  it  was  not  to  be  performed  within  a  year  from  the  making  thereof. 
(Gapelle  v.  Trinity  Church,  11  B.  R.  586.). 

If  a  note  is  made  in  the  State  and  sent  by  mail  to  another  State  where  the 
sale  was  made,  the  validity  of  the  note  must  be  determined  according  to  the  laws 
of  the  latter  State.     {In  re  Town  et  al.  8  B.  R.  38.) 

A  claim  for  goods  sold  to  the  b.inkrupt  under  a  contract  made  in  another 
State,  by  a  citizen  of  that  State,  and  valid  in  the  place  where  it  was  made,  is  a 
provable  debt,  even  though  no  suit  could  be  maintained  thereon  in  the  courts  of 
the  State  where  the  bankrupt  resides  and  files  his  petition.  If  an  action  can  be 
sustained  on  the  claim  before  the  circuit  court,  on  appeal,  and  if  the  discharge 
would  relieve  the  debtor  from  his  liability  therefor,  then  the  district  court  should 
recognize  and  allow  the  same  as  a  debt  provable  against  the  bankrupt's  estate. 
The  proceedings  in  bankruptcy  being  by  virtue  and  authority  of  the  act  of  Con- 
gress, which  authorizes  the  proof  of  all  legal  demands  against  the  bankrupt's 
estate,  a  law  of  the  State  denying  all  remedy  for '  the  recovery  of  the  account, 
can  not  in  any  way  control  the  proceedings  in  bankruptcy  of  the  district  court. 
{In  re  Murray,  3  B.  R.  765.) 

A  valid  debt  is  provable,  even  though  prosecuted  by  an  attorney  who  has 
taken  it  for  collection  under  an  agreement  to  pay  all  expenses  and  retain  a  cer- 
tain per  cent,  of  all  that  may  be  recovered  as  a  compensation  for  his  services. 
The  claim  against  the  bankrupt  exists  independently  of  such  an  agreement. 
The  agreement  is  a  collateral  matter.  Under  such  circumstances  it  has  never 
been  held  that  an  agreement  made  by  a  creditor  with  a  third  party  in  reference 
to  the  prosecution  of  a  claim,  although  it  would  be  held  to  be  champertous  if 
either  party  to  it  were  setting  it  up  as  the  foundation  of  a  suit,  or  a  defense  in  a 
court  of  justice,  can  be  used  to  defeat  the  creditor  in  establishing  a  claim  other- 
wise valid.     {In  re  Lathrop  et  al.  3  B.  R.  418 ;  s.  c.  3  Ben.  490.) 

A  debt  is  provable,  althougb  it  may  be  barred  by  the  statute  of  limitations  of 
the  State  where  the  petitioner  resides.  {In  re  Ray,  1  B.  R.  203 ;  s.  c.  2  Ben. 
53;  in  re  L.  Sheppard,  1  B.  R.  439;  s.  c.  1  L.  T.  B.  49;  s.  c.  7  A.  L.  Reg.  484"; 
contra,  in  re  Danl.  P.  Kingsley,  1  B.  R.  829;  s.  c.  Lowell,  216;  in  re  Harden, 
1  B.  R.  395 ;  s.  c.  1  L.  T.  B.  48 ;  in  re  Cornwall,  6  B.  R.  305 ;  s.  c.  4  B.  R.  400,; 
s.  c.  9  Blatch.  114;  s.  c.  2  L.  T.  B.  220;  in  re  C.  W.  Reed,  11  B.  R.  91;  s.  c.  6 
Biss.  250.) 

Where  a  debt  is  already  barred  by  the  statute  of  limitations,  a  promise  by 
the  debtor  to  pay  it  when  he  is  able  is  regarded  as  conditional,  and  not  to  create 
an  obligation  as  a  revival  of  the  debt  until  ability  to  pay  appears;  but  where 
there  is  a  present  debt,  a  promise  to  pay  when  able  does  not  destroy  the  right  of 
the  creditor  to  sue,  nor  postpone  such  rights,  and  in  no  wise  hinders  or  prevents 
the  running  of  the  statute.  {In  re  Cornwall,  6  B.  R.  305 ;  s.  c.  4  B.  R.  400,; 
s.  c.  9  Blatch.  114;  s.  c.  2  L.  T.  B.  220.) 

The  filing  of  the  petition  in  bankruptcy  creates  a  trust,  and  the  statute  of 
limitations  which  ran  against  the  debt  ceases  to  run  against  the  trust,  and  the 
debt  is  not  barred  if  the  time  of  limitation  bad  not  expired  at  the  commence- 
ment of  the  proceedings  in  bankruptcy.  {In  re  Eldridge  &  Co.  12  B.  R.  540; 
vide  in  re  Robert  Morris,  Crabbe,  70;  in  re  John  S.  Wright,  6  Biss.  317;  in  re 
J.  W.  Maybin,  15  B.  R.  468.) 

The  statute  of  limitations  does  not  run  against  one  who  was  a  non-resident  at 
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the  time  of  the  accruing  of  the  cause  of  action  until  he  comes  into  the  State. 
{Gapelle  v.  Trinity  Church,  11  B.  R.  836.) 

Usury. , 

The  assignee  may  set  up  the  defense  of  usury  against  any  claim  presented 
for  proof.  The  principles  adopted  in  a  court  of  equity  where  a  debtor  seeks  re- 
lief from  a  usurious  contract  do  not  apply,  for  the  creditor  is  seeking  to  enforce 
his  contract.     {In  re  Prescott,  9  B.  E.  385 ;  s.  c.  5  Biss.  523.) 

The  district  court  has  jurisdiction  to  pass  upon  the  legality  of  a  claim,  and 
to  reject  it  if  it  is  void  under  the  usury  laws,  although  it  may  not  have  jurisdic- 
tion to  enforce  a  penalty  imposed  by  a  State  law  on  account  of  an  act  making 
any  such  claim  illegal.     {In  re  Robert  Pittock,  8  B.  R.  78 ;  s.  c.  2  Saw.  416.) 

The  defense  of  usury  may  be  pleaded  so  long  as  any  part  of  the  debt  for 
which  the  usury  was  paid  or  agreed  to  be  paid  remains  unpaid.  {In  re  Pres- 
cott, 9  B.  R.  385;  s.  c.  5  Biss.  523.) 

Where  a  creditor  seeks  to  prove  his  claim,  a  forfeiture  of  all  interest  for 
usury  may  be  enforced.     {In  re  Prescott,  9  B.  E.  385 ;  s.  c.  5  Biss.  523.) 

If  a  loan  is  made  at  the  rate  of  thirty  per  cent.,  and  eighteen  per  cent,  of 
such  interest  is  put  in  a  separate  note,  which  is  not  due  at  the  time  of  the  filing 
of  the  petition,  the  rebate  must  be  at  the  rate  of  eighteen  per  cent.  {In  re 
Riggs,  Lechtenberg  &  Co.  8  B.  R.  90.) 

Notes  drawn,  dated,  signed,  and  indorsed  in  one  State,  where  the  makers 
and  indorsers  reside,  but  sent  to  another. State  to  be  discounted,  are  to  be  gov- 
erned by  the  laws  of  the  latter  State  if  they  are  accommodation  paper,  for  they 
are  not  complete  contracts  until  they  are  transferred  for  a  va.luable  consideration. 
The  fact  that  the  consideration  was  remitted  by  check  to  the  former  State  does 
not  affect  the  question.  If  the  notes  are  void  for  usury  by  the  laws  of  the 
latter  State,  they  are  not  provable.  {In  re  Conrad,  4  L.  T.  B.  189;  s.  c.  28 
Leg.  Int.  324 ;  Providence  Oo.  Savings  Bank  v.  Frost,  13  B.  R.  356.) 

The  principal  of  money  loaned  by  a  national  bank  upon  usurious  interest  is 
a  provable  debt.  {Moore  v.  National  Exchange  Bank  of  Columhis,  1  B.  R.  470 ; 
s.  c.  2  Bond,  170;  s.  c.  1  L.  T.  B.  74.) 

If  the  usury  laws  of  the  State  do  not  apply  to  loans  made  to  corporations, 
then  as  to  such  loans  ttiere  is  no  law  of  the  St^te,  and  the  whole  interest  is  for- 
feited for  usury  under  the  laws  of  the  United  States.  {In  re  Wild,  10  B.  R.  568; 
s.  0.  8  A.  L.  J.  235.) 

A  mere  accommodation  indorser  is  entitled  to  all  the  protection  which  his 
principal  may  obtain,  and  can  set  up  the  defense  of  usury.  {In  re  Wild,  10  B. 
R.  568;  s.  c.  8  A.  L.  J.  235.) 

The  Amount  that  may  be  Proved. 

When  a  party  holds,  as  collaterals,  notes  of  the  bankrupt  which  are  invalid 
as  between  the  bankrupt  and  the  payee,  and  is  a  hona  fide  holder,  he  may 
prove  the  full  amount  of  the  notes,  or  as  much  thereof  as  may  be  necessary  to 
entitle  him  to  a  dividend  equal  to  the  full  sum  of  his  claim.  {Bailey  v.  Niahoh, 
2  B.  R.  478;  s.  c.  2  L.  T.  B.  60;  s.  c.  1  0.  L.  N.  185;  in  re  Storms  &  Co. 
Lowell,  394.) 

There  is  no  law  for  restricting  the  proof  on  a  note  to  the  amount  paid  for  it. 
The  right  of  a  party  who  holds  a  note  of  the  bankrupt  as  a  collateral  can  not  be 
enlarged  after  bankruptcy,  nor  will  a  good  title  as  pledgee  be  merged  in  a  defec- 
tive title  as  purchaser.  The  rule  of  equity  is  that  the  party  may  hold  by  his 
best  title.  If  the  pledgee  releases  the  pledgor,  and  retains  the  note  at  a  certain 
per  cent.,  he  will  be  considered  a  pledgee  who  has  in  good  faith  recovered  what 
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he  could  from  the  pledgor,  and  may  prove  for  the  full  amount  of  the  note,  but 
can  receive  dividends  only  to  the  extent  of  the  per  cent,  at  which  ho  took  it. 
iln  re  Storms  &  Co.  Lowell,  39i.) 

A  party  who  has  compromised  his  claim  with  the  bankrupt  after  the  com- 
mencement of  proceedings  in  bankruptcy,  can  not,  in  the  absence  of  fraud  on  the 
part  of  the  bankrupt,  hold  his  claim  against  the  estate  of  the  bankrupt  for  the 
balance  beyond  the  amount  so  received  on  the  compromise.  As  to  friiud,  if  the 
contract  for  compromise  is  void  for  fraud,  it  must  be  void  in  the  whole  and  not 
in  the  part.  The  creditor  can  not  retain  the  amount  received  under  the  compro- 
mise and  prove  a  claim  for  the  balance.  He  can  not  affirm  one-half  of  the  con- 
tract and  disaffirm  the  other.  (In  re  Lathrop  et  al.  3  B.  R.  413 ;  s.  c.  3  Ben. 
490.) 

If  the  bankrupt  as  a  commission  merchant  sells  grain  in  violation  of  the 
■order  of  his  principal,  no  reference  in  estimating  the  damages  can  be  had  to  the 
market  at  any  later  time  than  the  date  of  the  bankruptcy.  {Lehmer  v.  Smith,  1 
C.  L.  B.  45.) 

Payments  made  by  the  maker  of  a  promissory  note  after  the  proof  thereof 
against  the  indorser  do  not  affect  the  amount  upon  which  a  dividend  can  be  de- 
manded unless  the  result  would  be  to  overpay  the  note.  {In  re  George  S. 
Weeks,  13  B.  R.  263.) 

Where  payments  have  been  made  by  the  maker  of  a  promissory  note  prior 
to  the  proof  against  the  indorser,  the  balance  is  the  only  amount  that  can 
be  proved  against  the  estate  of  the  latter.  (In  re  George  S.  Weeks.  13  B.  R. 
363.) 

Effects  of  Acts  Done  after  Bankruptcy. 

A  note  made  prior  to  the  commencement  of  proceedings  in  bankruptcy, 
which  was  taken  up  after  such  proceedings  were  commenced  by  the  bankrupt's 
•giving  a  new  note,  does  not  constitute  a  debt  which  may  be  proved  by  an  indor- 
ser. If  a  creditor  of  the  bankrupt,  after  the  adjudication,  accepts  a  new  obliga- 
tion from  the  bankrupt  in  substitution  for  the  debt  existing  at  the  time  of  the 
filing  of  the  petition,  he  relinquishes  his  claim  upon  the  estate  of  the  bankrupt, 
and  must  look  to  his  debtor  alone  for  the  payment  of  his  debt.  {In  re  Henry 
B.  Montgomery,  3  B.  R.  429.) 

A  debt  upon  which  a  judgment  has  been  rendered  since  the  commencement 
of  proceedings  in  bankruptcy,  may  be  proved.  The  debt  is  not  extinguished. 
The  instl-ument,  contract,  or  obligation  upon  which  the  debt  arose  is  extinguished, 
but  not  the  debt.  The  debt  remains.  If  this  were  not  so,  the  judgment  would 
destroy  itself  by  extinguishing  the  very  foundation  upon  which  it  is  built.  The 
debt  was  founded  upon  contract;  it  is  now*  founded  on  judgment,  but  it  is, 
nevertheless,  the  same  debt.  A  judgment  operates  to  extinguish  a  debt  only 
when  it  produces  the  fruits  of  a  judgment.  It  operates  as  a  change  of  remedy 
merely.  It  is  a  security  of  a  higher  nature.  It  is  still  but  a  security  for  the 
original  cause  of  action.  The  theory  that  the  debt  is  so  merged  in  the  judgment 
as  to  be  extinguished,  has  no  applicability  under  the  bankrupt  act.  {In  re 
Crawford,  3  B.  R.  698;  s.  c.  1  L.  T.  B.  211;  s.  c.  3  L.  T.  B.  169;  s.  c.  5  B.  R. 
SOI ;  in  re  Vickery,  3  B.  R.  696 ;  in  re  S.  Brown,  3  B.  R.  584;  s.  c.  5  Ben.  1 ; 
'JS(wnea  v.  U.  S.  12  B.  R.  526;  s.  c.  21  I,  R.  R.  212.) 

Oontra.  Neither  the  debt  nor  the  judgment  is  provable.  The  debt  is  merged 
in  the  judgment,  and  the  judgment  did  not  exist  at  the  time  of  the  adjudication 
of  bankruptcy.  {In  re  David  B.  Williams,  2  B.  R.  229';  s.  c.  1  L.  T.  B.  107, 
113;  s.  c.  3  A.  L.  Reg.  374;  Bradford  v.  Rice,  102  Mass.  472;  in  re  Gallison 
^tal.  5  B.  R.  363;  s.  c.  2  L.  T.  B.  195;  in,  re  A.  S.  Mansfield,  6  B.  R.  388.) 

It  is  not  the  judgment  but  the  debt,  as  it  existed  on  the  day  of  the  filingof 
the  petition,  that  is  provable.     {In  re  Vickery,  3  B.  R.  696 ;  in  re  S.  Brown,  3 
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B.  R.  684;  s.  c.  5  Ben.  1 ;  in  re  Louis  H.  Bosey,  8  B.  R.  509;  s.  c.  6  Ben.  507; 
in  re  Theodore  Vetterlein,  13  Blatch.  44;  in  re  J.  W.  Maybin,  15  B.  R.  468.) 

Contra.  The  debt  or  claim  as  it  stood  at  the  time  of  the  filing  of  the  peti- 
tion, is  merged  in  the  judgment,  and,  therefore,  the  judgment  must  be  proved.. 
The  judgment  must  be  proved,  not  because  it  existed  at  a  proper  time,  but 
because  the  debt  constituting  the  foundation  did  exist  at  that  time.  The  cost?,, 
however,  which  accrued  subsequent  to  the  time  of  the  filing  of  the  petition,  can 
not  be  said  to  constitute  a  claim  or  debt  which  existed  at  that  time,  and  should 
be  excluded  in  making  up  the  amount  upon  which  dividends  are  to  be  declared. 
{In  re  Crawford,  3  B.  B.  698;  s.  c.  1  L.  T.  B.  211;   s.  c.  3  L.  T.  B.  169;   s.  c. 

5  B.  B.  301 ;  Monroe  t.  Upton,  50  N.  Y.  593 ;  s.  c.  6  Lans.  255.) 

It  is  not  necessary  for  a  creditor  who  recovered  judgment  after  the  adjudi- 
cation of  bankruptcy  to  strike  out  his  judgment  before  he  can  prove  the  claim 
on  which  the  judgment  was  recovered.  {In  re  Ezra  M.  Stevens,  4  B.  R.  367; 
s.  c.  4  Ben.  513 ;  s.  c.  2  L.  T.  B.  121.) 

A  decree  for  more  than  five  hundred  dollars  obtained  in  a  State  court  in  an 
action  instituted  after  the  commencement  of  the  proceedings  in  bankruptcy,  is 
not  a  provable  debt.     (In  re  J.  W.  Maybin,  15  B.  R.  468.) 

Torts  and  Damages. 

A  claim  for  damages  for  a  purely  personal  injury  is  not  provable,  unless- 
liquidated  and  transmitted  into  a  legal  debt  by  a  judgment  obtained  before  the 
adjudication  of  bankruptcy.     {In  re  Hennocksburgh  &  Block,  7  B.  R.  37;    s.  c. 

6  Ben.  150.) 

A  mere  verdict  in  an  action  for  a  personal  tort  is  not  a  provable  debt. 
{Black  V.  MaGlelland,  12  B.  R.  481 ;  s.  c.  7  C.  L.  N.  420.) 

A  judgment  entered  after  the  commencement  of  the  proceedings  in  bank- 
ruptcy upon  a  verdict  rendered  before  that  time  in  an  action  for  a  personal' 
tort,  is  not  a  provable  debt.  {Black  v.  McClelland,  12  B.  R.  481  ;'s.  c.  7  C.  L. 
N.  420.) 

A  judgment  for  a  fine  imposed  by  law  for  the  commission  of  a  crime  is  not 
provable.  A  judgment  that  a  party  pay  a  fine,  in  the  absence  of  anything  to 
the  contrary,  must  be  presumed  to  have  been  given  as  a  punishment  for  the 
commission  of  a  crime.     {In  re  Sutherland,  3  B.  R.  314;  s.  c.  1  Deady,  416.) 

A  penalty  incurred  by  the  bankrupt  in  selling  matches  without  stamps  is  a 
provable  debt.     {In  re  Louis  H.  Rosey,  8  B.  R.  509 ;  s.  c.  6  Ben.  507.) 

A  claim  of  the  United  States  for  the  value  of  goods  imported  contrary  to  the 
revenue  laws  is  a  provable  debt.*  {Barnes  v.  U.  8.,  12  B.  R.  526;  s.  o.  21 
L  R.  B.  212;  in  re  Theodore  Vetterlem,  l.S  Blatch.  44.) 

If  the  bankrupt  wrongfully  converted  the  property  of  another  while  he  was 
legally  in  possession  thereof,  a  claim  for  damages  for  the  conversion  constitutes 
a  provable  debt.     {Cole  v.  Soach,  10  B.  R.  288;  s.  c.  37  Tex.  413.) 

If  the  bankrupt  converts  an  acceptance  to  his  own  use  and  has  it  dis- 
counted, the  owner  may  prove  for  the  full  value  of  the  acceptance,  although 
the  bankrupt  is  also  liable  as  indorser  to  the  holder.  {In  re  Morse  &  Co  11 
B.  R.  482 ) 

If  the  original  ground  of  action  is  founded  on  contract,  but  the  immediate 
cause  of  the  action  arises  ex  delicto,  and  is  a  claim  for  damages  unliquidated 
by  an  express  agreement,  it  is  not  a  provable  claim.  {Dusar  v.  Muroatrovd 
1  Wash.  13.)  ii       1/  r 

A  decree  for  damages  in  a  suit  for  the  speciQc  performance  of  a  contract  is  a 
present  debt,  and  therefore  provable,  although  the  amount  remains  to  be  liquid- 
ated by  the  master.     {Boyd  v.  VanderJcemp,  1  Barb.  Ch.  273.) 
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If  there  has  been  a  trial  in  an  action  for  damages  arising  from  a  breach  of  a 
contract  and  a  report  of  the  judge  fixing  the  amount  of  the  damages  and  a  tax- 
ation of  the  costs,  so  that  the  whole  amount  due  has  been  ascertained,  the 
demand  is  provable.     {Monroe  v.  Upton,  50  N.  Y.  593 ;  s.  c.  6  Lans.  255.) 

Where  a  claim  originates  in  contract,  although  fraudulently  induced,  and  is 
prosecuted  in  an  action  sounding  in  damages,  it  constitutes  a  provable  debt,  al- 
though the  fraud  must  be  proved  in  order  to  recover.  {In  re  Henry  Schwarz, 
15  B.  R.  330;  s.  c.  52  How.  Pr.  513.) 

A  liability  to  an  action  for  deceit  on  account  of  a  misrepresentation  of  the 
condition  of  the  bankrupt's  firm  is  not  a  prqvable  debt.  {In  re  Frederick 
Schuchardt,  15  B.  R.  161.) 

A  representation  made  by  one  member  of  a  firm  to  a  person  who  subse- 
quently purchases  commercial  paper  of  the  firm  from  a  third  person,  without 
any  intimation  that  the  latter  intends  to  make  such  purchase,  does  not  render 
the  partner  liable  individually  although  it  is  false.  {In  re  Frederick  Schuchardt, 
15  B.  R.  161.) 

A  judgment  obtained  for  a  breach  of  a  promise  to  marry  is  provable.  {In  re 
Sidle,  2  B.  R.  220;  in  re  Daniel  Sheehan,  8  B.  R.  345.) 

At  the  common  law,  except  in  the  case  of  judgments  in  certain  inferior 
courts,  the  record  and  judgment  remain  in  the  court  in  which  the  judgment  is 
entered  after,  as  well  as  before,  writ  of  error,  a  transcript  merely  being  sent  up. 
The  judgment  is  in  no  manner  superseded,  invalidated  or  affected  by  the  pen- 
dency of  the  wit  of  error.  The  execution  only  is  stayed  or  superseded  by 
giving  bond.  The  judgment  is  a  provable  debt.  {In  re  Daniel  Sheehan,  8  B. 
R.  345.) 

"Where  the  claim  is  for  unliquidated  damages,  there  must  be  an  assessment  of 
the  damages  by  the  court  before  the  claim  can  be  proved.  The  court  is  not 
called  upon  to  order  an  assessment  unless  the  creditor  applies  for  the  same.  {In 
re  Clough,  2  B.  R.  151 ;  s.  c.  2  Ben.  508.) 

A  claim  for  losses  arising  from  the  failure  of  the  bankrupt  to  accept  goods 
purchased  by  a  broker  in  his  own  name  for  the  bankrupt  is  a  claim  for  unliqui- 
dated damages,  and  can  not  be  proved  without  an  assessment.  {In  re  W.  Flem- 
ing Smith,  6  Ben.  187.) 

Sec.  5068. — In  all  cases  of  contingent  debts  and  contingent 
liabilities  contracted  by  the  bankrupt,  and  not  herein  otherwise 
provided  for,  the  creditor  may  make  claim  therefor,  and  have  his 
claim  allowed,  with  the  right  to  share  in  the  dividends,  if  the  con- 
tingency happens  before  the  order  for  the  final  dividend ;  or  he 
may,  at  any  time,  apply  to  the  court  to  have  the  present  value  of 
the  debt  or  liability  ascertained  and  liquidated,  which  shall  then 
be  done  in  such  manner  as  the  court  shall  order,  and  he  shall  be 
allowed  to  prove  for  the  amount  so  ascertained. 

Statute  Revised— March  2,  1867,  ch.  176,  §  19,  14  Stat.  525.  Prior  Statutes 
—April  4,  1800,  ch.  19,  §  39,  2  Stat.  32;  Aug.  19,  1841,  ch.  9,  §  5,  5  Stat.  444> 

The  only  contingent  debts  and  contingent  liabilities  allowed  to  be  proved  are 
those  contracted  by  the  bankrupt.  {Zimmer  v.  Schleehauf,  11  B.  R.  313;  s.  c. 
115  Mass.  52.) 

A  bankrupt  law  may  be  so  framed  as  to  avoid  and  annul  all  contracts  ex- 
isting at  the  time  of  the  bankruptcy,  whether  the  liability  of  the  bankrupt  upon 
such  contracts  was  fixed  at  the  time  of  the  bankruptcy  or  depended  entirely 
upon  contingencies  which  might  afterwards  arise.  {Shelton  v.  Fease,  10  Mo. 
473) 
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The  phl'aso  "  contingent  debt "  means  not  demands  whose  existence  depends 
on  a  contingency,  but  existing  demands  upon  which  the  cause  of  action  depends 
on  a  contingency.     {French  v.  Morse,  68  Mass.  111.) 

The  term  contingent  demand  is  inapplicable  where  a  present  claim  exists  or 
where  it  is  certain  to  arise  in  future,  and  is  only  appropriate  when  there  is  no 
claim  in  prmsenti,  and  when  it  is  uncertain  whether  any  in  fact  will  arise. 
(Jemison  v.  Blowers,  5  Barb.  686.) 

It  is  necessary  to  distinguish  between  a  contingent  demand  and  a  contin- 
gency whether  there  ever  will  be  a  demand.  {Woodwrd,  v.  Eerlert,  24  IMe. 
358.) 

The  contingent  demands  provided  for  by  the  statute  are  those  contingent  de- 
mands which  are  in  existence  as  such,  and  in  such  a  condition  that  their  value 
can  be  estimated.     {Woodard  v.  Eerlert,  24  Me.  358.) 

Every  joint  debtor  has  a  demand  against  his  codebtor  contingent  upon  his 
being  compelled  to  pay  more  than  his  share  of  the  debt,  and  such  demand  is 
provable.  {Dean,  v.  Speakmaro,  7  Blackf.  317;  Frentress  v.  MarMe,  2  Greene, 
553 ;   Olarhe  v.  Porter,  25  Penn.  141.) 

As  long  as  it  remains  wholly  uncertain  whether  a  .contract  or  engagement 
will  ever  give  rise  to  an  actual  duty  or  liability,  and  there  is  no  means  of  re- 
moving the  uncertainty  by  calculation,  such  contract  or  engagement  is  not 
provable.  A  covenant  for  an  indefeasible  title  in  fee  can  not  be  proved  when 
the  claim  consists  merely  of  a  contingent  right  of  dower  in  the  wife  of  one  of 
the  former  owners  of  the  property.  {Biggin  v.  Magwire,  8  B.  K.  484;  s.  c.  15 
Wall.  549.) 

If  a  party  placed  property  in  the  hands  of  the  bankrupt  at  the  time  of  signing 
a  bend  to  obtain  a  release  thereof  from  an  attachment  under  an  agreement  that  it 
should  be  held  until  the  liability  on  the  bond  was  terminated,  the  claim  is  not 
provable  if  the  attachment  is  not  dismissed  until  after  the  granting  of  a  discharge. 
{Jaedbion  v.  Home,  52  Miss.  185.) 

This  provision  has  no  application  to  a  claim  for  storage  which  arose  after 
the  commencement  of  proceedings  in  bankruptcy,  under  a  contract  which  was 
terminable  at  pleasure.  There  must  be  a  debt  or  liability  either  as  principal 
or  surety,  which,  if'  the  contingency  has  happened,  or  the  term  of  credit  has 
expired,  will  be  ascertainable.  {Sohinson  v.  Fesant,  8  B.  R.  426;  s.  c.  53  N. 
Y.  419.) 

Where  the  payment  of  a  debt  can  not  be  enforced  until  the  happening  of 
some  contingency,  such  debt  being  readily  estimated,  may  be  proved ;  or,  if  the 
extent  of  a  liability  depends  on  the  happening  of  a  contingency,  and  such  con- 
tingency is  reasonably  certain  to  happen  before  final  dividend,  the  court  may  by 
some  method  determine  the  value  to  be  placed  by  the 'claimant  on  such  value 
and  admit  him  to  prove  it,  {U.  S.  v.  Throehmorton,  8  B.  R.  309;  s.  c.  5  0.  L. 
N.  520;  s.  c.  6  Pac.  L.  R.  102;  s.  c,  18  I.  R.  R.  54.) 

A  bond  given  by  the  bankrupt  to  obtain  the  delivery  of  property  is  not  a 
provable  debt,  unless  the  decision  on  which  the  liability  depends  was  rendered 
before  the  final  dividend.     {U.  8.  v.  Rob  Boy,  13  B.  R.  235 ;  s.  c.  1  Woods,  42.) 

The  liability  of  the  sureties  of  a  guardian  attaches  whenever  the  guardian 
receives  property  of  his  ward,  and  becomes  a  debt  on  and  to  the  extent  of  the 
guardian's  default,  and  is  a  contingent  liability.  '  {Jones  v.  Knox,  8  B.  R.  559; 
s.  c.  46  Ala.  53.) 

Although  a  ground  rent  deed  contains  a  stipulation  that  the  rent  shall  cease 
on  payment  of  a  certain  sum  within  a  certain  period,  yet  it  is  not  a  contingent 
demand.  The  payment  of  the  principal  sura  depends  wholly  upon  the  election 
of  the  covenantee.  A  ground  rent  is  an  incorporeal  hereditament,  and  can  not 
be  styled  a  contingent  demand  or  a  debt.     {Large  v.  Bosler,  3  Penn.  L.  J.  246.) 
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A  covenant  in  a  deed  to  warrant  the  title  against  all  liens  or  incumbrances  is 
a,  provable  demand.     (Shelton  v.  Peaee,  10  Mo.  473.) 

A  covenant  against  incumbrances  is  not  a  provable  debt,  unless  the  breach 
occurs  before  the  discharge  of  the  bankrupt.     {French  v.  Morse,  68  Mass.  111.) 

The  grantee  of  land  which  at  the  time  of  the  grant  is  subject  to  incumbrances 
•which  may  defeat  it,  has,  before  eviction,  a  contingent  demand  against  his  grant- 
or upon  the  covenant  for  quiet  enjoyment  in  his  deed,  and  the  claim  is  provable, 
although  the  breach  occurs  after  the  commencement  of  the  proceedings  in  bank- 
ruptcy.    {Jemison  v.  Blowers,  5  Barb.  686.) 

The  levy  of  &fi.  fa.  on  the  land  without  more  is  not  sufficient  evidence  of  a 
breach  of  a  warranty  of  title.     {Williams  v.  Harhins,  15  B.  R.  34;  s.  c.  55  Geo. 

172.) 

A  note  which  is  deposited  in  the  hands  of  a  third  party,  for  the  sole  purpose 
of  enabling  the  creditor  to  determine  whether  he  will  elect  to  abide  by  a  certain 
contract  and  receive  the  note,  is  a  contingent  claim.  {Spalding  v.  Dixon,  21  Vt. 
45.) 

A  promise  to  pay  when  the  debtor  becomes  able,  is  a  contingent  demand. 
{Kingston  v.  Wharton,  2-  S.  &  R.  208.) 

A  policy  of  insurance  is  provable,  although  the  loss  does  not  occur  until  after 
.  the  commencement  of  the  proceedings  in  bankruptcy,  for  it  is  a  contingent  lia- 
bility.    {In  re  American  Glass  Ins.  Co.  12  B.  R.  56.) 

If  a  policy  of  insurance  contains  a  stipulation  that  the  insured  may  surrender 
it  any  time,  and  that  thereupon  the  company  shall  retain  the  customary  short 
time  rates  of  premium  for  each  month  entered  upon  before  the  surrender,  the 
provable  debt  is  the' difference  between  the  premium  originally  paid  in  advance, 
and  such  sum  as  would  have  been  payable  according  to  the  tariff  of  short  time 
rates  for  the  time  that  elapsed  before  the  surrender,  counting  a  month  which  has 
been  begun  as  a  whole  month.     {Ex  parte  Derry  Mills,  7  A.  L.  Rev.  673.) 

The  proof  of  the  debt  is  deemed  equivalent  to  the  commencement  of  a  suit, 
within  the  spirit  and  meaning  of  the  "  year  clause,"  and  a  failure  or  neglect  to 
make  such  proof,  or  bring  a  suit  within  twelve  months  from  the  time  when  the 
loss  accrued,  bars  the  claim  as  effectually  as  would  the  failure  to  sue  if  the  com- 
pany were  not  in  bankruptcy.  {In  re  Fireman's  Ins.  Co.  S  B.  R.  123 ;  s.  c.  3 
Biss.  462.) 

If  a  lcs3  upon  a  policy  has  been  duly  and  regularly  adjusted  in  good  faith 
before  the  company  is  adjudicated  a  bankrupt,  the  claim  can  be  proven  like  any 
other  debt,  without  regard  to  the  "  year  clause  "  of  the  policy.  {In  re  Fire- 
man's Ins.  Co.  8  B.  R.  123;  s.  c.  3  Biss.  462.) 

If  the  preliminary  proofs  are  not  submitted  or  acted  upon  until  after  the 
petition  is  filed  in  bankruptcy,  the  assured,  in  order  to  preserve  his  claim,  must 
not  only  present  his  preliminary  proofs,  but  must  also  make  his  proof  in  bank- 
Tuptcy  as  the  equivalent  or  substitute  for  the  commencement  of  a  suit  within 
twelve  months.  The  assignee  has  no  right  to  make  an  express  promise  to  pay 
the  loss  as  adjudged,  and  the  law  will  not  imply  one  against  him  from  what  be 
may  do.  If  the  assured  fails  to  follow  up  the  preliminary  (proof  by  proving  his 
debt  in  bankruptcy,  his  claim  will  be  barred  by  the  "  year  clause."  {In  re 
Fireman's  Ins.  Co.  8  B.  R.  123;  s.  c.  3  Biss.  463.) 

It  is  the  duty  of  the  assured  to  furnish  such  preliminary  proof  as  the  terms 
of  his  policy  require,  and  bring  himself  within  the  terras  of  his  contract.  The 
assignee  can  make-no  waiver  of  such  proof.  His  duty  requires  him  to  allow  and 
pay  no  claim  for  losses,  unless  the  assured  first  furnishes  all  the  proofs,  and  sub- 
mits, on  request,  to  the  examination  provided  for.  As  an  officer  of  the  court, 
he  can  allow  no  claim  or  debt  upon  his  own  information  or  knowledge,  and  can 
waive  the  performance  of  no  condition  which  the  assured  is  bound  to  perform  in 
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order  to  vitalize  his  demand.  Even  vrhere  proofs  have  been  furnished,  and  loss- 
es adjusted  before  adjudication,  especially  if  such  adjustment  was  made  after  the 
intervention  of  actual  insolvency,  it  would  undoubtedly  be  the  right  and  duty 
of  the  assignee  to  examine  and  revise  such  proofs  and  adjustment,  and  call  for 
further  proof  if  the  claim  was  not  clearly  made  out,  or  there  was  any  evidence 
of  the  lack  of  entire  good  faith  in  the  adjustment.  {In  re  Fireman's  Ins.  Co.  S 
B.  R.  123 ;  s.  c.  3  Biss.  462.) 

Where  there  is  clear  evidence  of  the  waiver  of  the  preliminary  proof  by  the 
company  prior  to  the  filing  of  the  petition,  shown  in  the  proof  of  debt,  the  claim 
should  be  allowed,  subject  to  the  right  of  the  aS'Jignee  to  have  inquiry  made 
into  all  the  facts  touching  such  alleged  waiver.  {In  re  Fireman's  Ins.  Co.  8  B^ 
R.  123;  s.  c.  3  Biss.  462.) 

The  clause,  "  loss,  if  any,  payable  at  the  same  time  and'^ro  rata  with  the  in- 
sured" in  a  policy  of  reinsurance,  means  that  the  reinsuring  company  shall  not 
pay  any  more  loss  than  the  original  company  is  liable  for — that  is,  the  reinsur- 
ing company  is  to  have  the  benefit  of  any  deductions,  by  reason  of  other  insur- 
ance or  salvage,  that  the  original  company  would  have,  and  also  to  have  the  benefit 
of  any  time  for  delay  which  the  original  company  might  claim,  so  that  the  liability 
of  the  reinsuring  company  shall  be  coextensive  only. with  the  liability  of  the 
original  company.  The  claim  of  the  company  primarily  liable  against  the  rein- 
suring company  is  not  limited  by  its  ability  to  meet  its  obligations  to  its  original 
policy  holders.  It  may  therefore  prove  for  the  full  loss,  although  it  has  only  paid 
a  certain  per  cent,  to  the  original  policy  holders.  {In  re  Republic  Ins.  Co.  8  B. 
R.  197;  s.  c.  3  Biss.  504.) 

If  a  policy  is  to  be  void  unless  the  premium  note  is  paid,  and  the  vessel  is 
stranded  after  the  maturity  of  the  note  and  before  its  payment,  the  holder  has  no 
claim,  although  the  vessel  could  have  been  saved  if  a  storm  had  not  arisen  after 
the  payment  of  the  note.  {Cardwell  v.  Republic  Fire  Ins.  Co.  12  B.  R.  253 ;  s. 
c.  7  C.  L.  N.  282.) 

If  the  company  that  granted  a  reinsurance  receives  copies  of  the  preliminary 
proofs  from  the  company  that  granted  the  original  policy  without  objection,  this 
is  a  waiver  of  any  right  to  demand  original  proof.  {In  re  Republic  Ins.  Co.  8 
B.  R.  197;  s.  c.  3  Biss.  504.) 

Sec.  5069. — "When  the  bankrupt  is  bound  as  drawer,  indorser, 
surety,  bail,  or  guarantor  upon  any  bill,  bond,  note,  or  any  otlier 
specialty  or  contract.,or  for  any  debt  of  another  person,  but  his 
liability  does  not  become  absolute  until  after  the  adjudication  of 
bankruptcy,  the  creditor  may  prove  the  same  after  such  liability 
becomes  fixed  and  before  final  dividend  is  declared. 

Statute  Revised— March  2, 1867,  ch.  176,  §  19, 14  Stat.  525.  Prior  Statute— 
Aug.  19,  1841,  ch.  9,  §5,  5  Stat.  444. 

A  claim  against  a  bankrupt  as  drawer,  indorser,  surety,  bail,  or  guarantor, 
can  not  be  proved  before  the  liability  has  become  fixed.  Until  that  time,  it  is  not 
regarded  as  a  debt  due  and  payable,  or  even  as  a  debt  existing  but  not  payable 
until  a  future  day,  so  as  to  be  provable.  {In  re  Loder,  4  B.  R,  190  ;  s  c.  4  Ben. 
305.) 

To  charge  the  bankrupt  as  indorser  upon  a  note  payable  upon  demand,  the 
note  must  be  presented  for  payment  within  a  reasonable  time.  A  demand  after 
the  lapse  of  more  than  four  years  is  not  sufiJcient.  (/n  re  Crawford  5  B.  R. 
801.) 

If  a  note  is  passed  to  the  holder  for  a  loan  made  by  him  to  the  bankrupt  who 
indorses  it,  the  claim  is  provable,  whether  the  note  is  negotiable  or  not.  {In  re 
Granger  &  Sabin,  8  B.  R.  80.) 
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If  a  party  intending  to  take  the  property  of  a  corporation  and  pay  its  debts, 
buys  one  of  its  notes,  this  does  not  release  the  indorser.  {In  re  Elliott  Felting 
Mills,  18  B.  K.160.) 

A  representation  that  a  note  has  been  paid  does  not  operate  as  an  estoppel 
in  favor  of  an  indorser  unless  there  has  been  some  actual  loss.  {In  re  Elliott 
Felting  Mills,  13  B.  R.  160.) 

The  giving  of  time  to  a  maker  does  not  release  an  indorser,  unless  there  was 
a  valid  contract  which  could  be  enforced.  {In  re  Elliott  Felting  Mills,  13  B.  R. 
160.) 

A  valid  agreement  for  extension  of  time  between  the  holder  of  a  note  and 
the  maker,  without  reservation,  discharges  the  indorser.  If  a  valid  extension  is 
shown,  the  burden  is  upon  the  holder  to  prove  a  reservation  of  all  rights  and 
remedies  against  the  indorser.  Such  agreement  must  be  express,  and  made 
at  the  time  and  as  a  part  of  the  transaction.  {In  re  Granger  &  Sabin,  8  B.  R. 
SO.) 

Whenever  an  indorser's  liability  has  become  fixed,  such  liability  constitutes 
a  debt  due  and  payable  from  him,  and  may  be  proved  against  his  estate.  {In  re 
Nickodemus,  3  B.  R.  230;  s.  c.  1  L.  T.  B.  140;  s.  c.  2  0.  L.  N.  49;  s.  c.  16 
Pitts.  L.  J.  233 ;  in  re  Oram,  1  B.  R.  504;  s.  c.  1  L.  T.  B.  65.) 

But  when  a  payment  has  been  made,  the  unpaid  balance  is  all  that  can  be 
proved.  When  the  payment  consists  of  property,  the  title  to  which  has  become 
absolute  in  the  creditor  by  foreclosure,  the  debt  can  not  be  proved  until  an  as- 
signee has  been  elected  and  has  fixed  the  value  of  the  property.  {Bi  re  Cram, 
1  B.  R.  504;  s.  c.  1  L.  T.  B.  65.) 

Indorsers  who  are  liable  in  the  second  instance  are  included  in  the  statute, 
and  such  a  claim  is  provable.     {McNeil  v.  Knott,  1 1  Geo.  142.) 

If  the  holder  of  a  note  indorses  it  to  be  liable  in  the  second  instance,  the 
right  of  action  accrues  immediately  upon  the  indorsement  if  the  maker  has 
paid  the  note  while  in  the  hands  of  a  prior  holder.  {McNeil  v.  Knott,  1 1  Geo. 
142.)   . 

A  party  who  takes  an  accommodation  note  indorsed  for  the  benefit  of  the 
maker  as  collateral  security  for  an  antecedent  debt,  without  any  notice  of  any 
want  of  consideration,  is  a  tona  fide  holder  for  a  valuable  consideration, 
and  may  prove  the  claim  against  the  indorser.      {Fogg  v.  Stickney,  11  B.'R. 

ler.) 

A  jail  bond  is  not  a  provable  debt  or  claim,  either  against  the  debtor  or 
his  bail,  unless  there  has  been  a  breach  of  the  condition  prior  to  the  com- 
mencement of  the  proceedings  in  bankruptcy.  {Dyer  v.  Cleveland,  18  Vt. 
241.) 

A  guaranty  that  if  a  claim  can  not  be  recovered  from  the  debtor,  the  guaran- 
tor will  pay  it,  is  a  provable  debt.     {Stone  v.  Miller,  16  Penn.  450.) 

A  bond  given  to  release  a  debtor  from  arrest,  and  conditioned  that  he  will, 
within  fifteen  days  after  the  term  at  which  judgment  may  be  rendered,  notify 
the  creditor  for  the  purpose  of  disclosure  and  examination,  is  not  a  demand 
provable  against  the  surety  where  the  judgment  is  rendered  after  the  com- 
mencement of  the  proceedings  in  bankruptcy.  ( Wooda/rd  v.  Herbo't,  24  Me. 
358.) 

The  omission  to  file  an  account  is  a  mere  foi'mal  breach  of  a  probate  bond, 
and  furnishes  a  claim  for  nominal  damages  only,  and  so  is  not  a  claim  provable 
against  the  surety.     {Loring  v.  Kendall,  67  Mass.  305.) 

A  sheriff  who  holds  a  bond  of  indemnity  against  liability  for  executing  a 
Ji.fa.  has  a  provable  debt  if  judgment  was  rendered  against  him  in  an  action  by 
the  owner  of  the  goods  prior  to  the  commencement  of  the  proceedings  in  bank- 
ruptcy.    ( Wartmough  v.  Gilliams,  1  Phila.  572.) 
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A  bond  conditioned  for  the  faithful  performance  of  the  duty  of  a  public  offi- 
cer, is  not,  prior  to  breach,  a  debt  either  in  prasenti  or  in  futuro,  and  is  not 
provable  against  the  surety.  (Loring  v.  Kendall,  67  Mass.  305 ;  Turner  v. 
Msselman,  15  Ala.  690.) 

As  between  cosureties  no  claim  exists  until  payment  has  been  made  upon 
the  debt  by  one  of  them.  There  is  no  existing  liability  from  one  surety  to  the 
other,  until  that  event.  If  the  payment  is  not  made  until  after  the  final  divi- 
dend, there  is  no  claim  contingent  or  otherwise  that  can  be  proved.  {Swain  v. 
Barber,  29  Vt.  292;  Dunn  v.  SparJce,  1  Ind.  39T;  contra,  Tobias  v.  Sogers,  13 
N.  Y.  59.) 

The  claim  of  a  surety  against  his  cosurety,  on  an  ofBcial  bond  for  money 
which  the  former  was  compelled  to  pay  after  the  final  dividend,  is  not  a  prova- 
ble debt,  although  the  breach  occurred  before  that  time.  (Ooas  v.  Gibson,  8- 
Humph.  197;  Dole  v.  Warren,  32  Me.  94.) 

,  If  the  bankrupt  puts  another  in  possession  of  premises  leased  by  him,  but 
agrees  to  be  accountable  for  the  rent  until  they  are  relet,  the  claim  for  rent  is 
provable.     {In  re  Cosmore  G.  Bruce,  6  Ben.  515.) 

A  covenant  to  pay  the  debt  due  to  another,  js  for  a  debt  certain  or  capable  of 
being  reduced  to  a  certainty,  and  is  provable.  {Murray  v.  De  EoUenham,  6> 
Johns.  Oh.  52.) 

Sec.  5070. — Any  person  liable  as  bail,  surety,  guarantor,  or 
otherwise  for  the  bankrupt,  who  shall  have  paid  the  debt,  or  any 
part  therof,  in  discharge  of  the  whole,  shall  be  entitled  to  prove 
such  debt,  or  to  stand  in  the  place  of  the  creditor  if  the  creditor 
has  proved  the  same,  although  such  payments  shall  have  been 
made  after  the  proceedings  in  bankruptcy  were  commenced.  And 
any  person  so  liable  for  the  bankrupt,  and  who  has  not  paid  the 
whole  of  such  debt,  but  is  still  liable  for  the  same  or  any  part 
thereof,  may,  if  the  creditor  fails  or  omits  to  prove  such  debt, 
prove  the  same  either  in  the  name  of  the  creditor -or  otherwise, 
as  may  be  provided  by  the  general  orders,  and  subject  to  such 
regulations  and  limitations  as  may  be  established  by  such  general 
orders. 

Statute  Revised— March  2,  1867,  ch.  176,  §  19,  14  Stat.  525.  Prior  Statute 
—Aug.  19,  1841,  ch.  9,  §  5,  5  Stat.  444. 

This  provision  contemplates  two  cases,  1st.  "Where  the  whole  debt  has  been 
paid,  and  the  creditor  satisfied  by  the  surety,  the  latter  may  prove  the  debt,  or, 
if  it  has  already  been  proved  by  the  creditor,  the  surety  may  stand  in  the  place 
of  the  latter.  2d.  Where  the  surety  has  not  paid  the  whole  debt,  but  is  still 
liable  for  the  same  or  any  part  thereof,  he  may,  if  the  creditor  shall  fail  or  omit 
to  prove  such  debt,  prove  the  same  either  in  th«  name  of  the  creditor  or  other- 
wise. It  is  evident  that  the  debt  to  be  proved  by  the  surety  in  the  latter  case 
is  not  the  indebtedness  of  the  bankrupt  to  him  for  the  amount  which  may  have 
been  paid  by  him,  but  the  whole  indebtedness  of  the  bankrupt  to  the  creditor. 
This  provision  is  the  necessary  consequence  of  the  preceding  clause,  and  indis- 
pensible  for  the  protection  of  the  surety,  for  if  he  has  not  satisfied'  the  whole 
debt,  he  can  not  prove  under  the  first  clause,  and  if  the  creditor  v^ho  has  been  in 
part  satisfied,  should  choose  not  to  prove,  the  surety  who  has  paid  part,  and  is 
liable  for  the  balance,  would  be  deprived  of  all  share  in  the  bankrupt's  estate. 
The  two  clauses  together  sefiure  the  attainment  of  justice  in  all  cases.  By  the 
first  the  surety  who  has  discharged  the  debt,  is  subrogated  to  the  right  of  the 
creditor  whom  he  has  paid.     By  the  second  the  creditor  may  prove  the  whole. 
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debt.  The  surety  can  not  in  such  case  prove,  for  that  woOld  be  to  allow  the 
same  debt  to  be  proved,  in  part,  twice.  But  if  the  surety  has  paid  part,  the 
creditor,  after  receiving  in  dividends,  satisfaction  of  the  balance  due  him,  will 
hold  as  trustee  for  the  surety,  any  dividends  received  by  him  in  excess.  If  the 
creditor  omits  to  prove,  the  surety  may  do  so,  and  will  hold  any  dividends  he 
may  receive  to  meet  his  liability  to  the  original  creditor.  The  estate  will  thus 
pay  dividends  only  on  the  true  ataount  of  the  indebtedness,  the  creditor,  who 
has  the  double  security  of  the  bankrupt's  liability,  and  that  of  the  surety,  will 
be  satisfied,  while  the  surety  will  be  reimbursed,  either  through  the  creditor,  if 
he  proves,  or  directly  by  himself,  proving  the  debt  in  the  creditor's  name,  that 
portion  of  the  debt  he  has  paid,  or  is  liable  for,  to  which  as  a  creditor  of  the 
bankrupt  he  is  entitled.  This  result,  however,  can  only  be  attained  by  allowing 
the  creditor  who  has  been  partly  paid  by  the  surety  to  prove  and  receive  divi- 
dends on  the  whole  debt,  or  the  surety,  who  in  case  of  omission  by  the  creditor 
proves  in  his  name,  to  make  like  proof  and  receive  like  dividends.  {In  re  EUer- 
horst  &  Co.  5  B.  E.  144.) 

A  surety  has  a  provable  claim  against  the  principal,  although  he  has  not 
paid  the  debt  for  which  he  is  liable.  {Mace  v.  Wells,  7  How.  272 ;  s.  c.  17  Vt. 
603;  Kyle  v.  Bostich,  10  Ala.  589;  Fulwood  v.  BmJifleU,  14  Penn.  90;  TulU 
V.  Williams,  9  Ired.  1;  Morse  v.  Hovey,  1  Sandf  Ch.  187;  s.  c.  1  Barb.  Ch.  404;' 
contra,  McMuUin  v.  Bank,  2  Penn.  343 ;  Cake  v.  Lewis,  8  Penn.  493.) 

A  surety  has  a  provable  debt  against  the  principal,  although  the  debt  does 
not  fall  due  until  after  the  commencement  of  the  proceedings  in  bankruptcy. 
{Crafts  V.  Mott,  4  N.  Y.  603;  s.  c.  5  Barb.  305.) 

The  claim  of  an  indorser  against  the  principal  is  provable,  although  the  in- 
dorser  doe;s  not  pay  the  note  until  after  the  commencement  of  the  proceedings 
in  bankruptcy.  {Hardy  v.  Carter,  8  Humph.  153 ;  Tunno  v.  Bethune,  2  Des- 
sau. 285.) 

If  the  drawer  is  not  a  cosurety  with  the  payee  of  a  bill  of  exchange  drawn 
for  the  accommodation  of  the  acceptor,  the  claim  of  the  payee  is  a  provable 
debt.     {Dunn  v.  Sparks,  7  Ind.  490.) 

An  accommodation  maker  who  has  not  paid  the  note  can  not  prove  his  claim 
if  the  holder  has  proved  the  note,  for  the  demand  can  not  be  twice  proved.  {In 
re  Morse  &  Co.  11  B.  R.  482.) 

The  solvent  partner  stands  in  the  relation  of  a  surety  to  the  bankrupt  for 
the  firm  debt,  and  may  prove  for  the  latter's  share  of  the  indebtedness  upon 
showing  simply  that  he  stands  liable  for  payment.  {Butcher  v.  Forman,  6  Hill, 
583.) 

If  a  party  who  is  liable  with  the  bankrupt  as  a  maker  of  a  joint  and  several 
note,  is  merely  surety  for  the  bankrupt,  ^nd  takes  up  the  note  by  giving  the 
holder  his  own  individual  note,  he  is  entitled  to  prove  his  debt.  {In  re  Geo.  P. 
Morrill,  8  B.  R.  117;  s.  c.  2  Saw.  856.) 

A  second  indorser  upon  a  note  of  the  bankrupt  is  entitled  to  prove  the  claim 
by  way  of  security  against  the  possible  responsibility  of  any  of  the  parties  per- 
sonally liable,  and  then  his  right  to  share  in  the  dividends  will  depend  upon  his 
having  paid  any  or  all  of  the  note.  {In  re  Henry  B.  Montgomery,  3  B.  R.  426 ; 
s.  c.  3  Ben.  565.) 

If  the  creditor  has  proved  the  claim,  the  surety  may  apply  to  the  court  for 
an  order  that  the  proof  shall  stand  for  his  benefit  to  the  extent  of  the  payments 
made  by  him  thereon.  {Downing  v.  Traders'  Bank,  11  B.  R.  371 ;  s.  c.  2 
Dillon,  186.) 

.  This  clause  does  not.  authorize  proof  by  the  party  so  liable,  only  in  a  case 
where  the  real  creditor  could  prove  his  claim.  {Sigshj  v.  Willis,  3  B.  R.  207 ; 
s.  c.  3  Ben.  371 ;  s.  c.  1  L.  T.  B.  71.) 
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A  surety  upon  an  official  bond  has  no  claim  against  the  officer  until  he  has 
suffered  an  injury  in  consequence  of  becoming  surety.  (Ellis  v.  Mam,  28  Me. 
385.) 

The  claim  of  a  surety  on  an  official  bond,  arising  from  the  neglect  of  the 
officer,  is  not  a  provable  demand  against  the  principal  when  there  is  no  proof 
that  he  has  not  faithfully  discharged  all  his  official  duties,  although  he  at  the 
time  has  actually  been  guilty  of  official  neglect.     {Ellis  v.  Ham,  28  Me.  385.) 

A  bond  to  indemnify  a  party  against  a  mortgage  signed  by  the  creditor 
jointly  with  the  bankrupt  is  a  provable  debt,  although  the  installments  which 
the  holder  is  compelled  to  pay  fall  due  after  the  commencement  of  the  proceed- 
ings in  bankruptcy.     {OrafU  v.  Mott,  4  N.  Y.  603;  s.  c.  5  Barb.  305.) 

A  creditor  who  holds  a  note  made  for  the  accommodation  of  the  bankrupt, 
^nd  indorsed  by  him,  and  upon  which,  under  the  authority  of  the  court,  he  has 
effected  a  settlement  with  the  maker  at  foity  cents  on  the  dollar,  without  preju- 
dice to  his  rights  against  the  bankrupt,  can  only  prove  for  the  balance  against 
the  bankrupt's  estate.  {In  re  Howard,  Cole  &  Co.  4  B.  R.  571 ;  s.  c.  2  L.  T.  B. 
161.) 

If  a  creditor  holding  a  draft  drawn  bj'  the  bankrupt  and  accepted  for  his  ac- 
commodation, receives  a  part  payment  from  the  acceptor  without  prejudice,  after 
the  commencement  of  pioceedings  in  bankruptcy,  be  may  prove  the  whole 
amount  of  the  draft  against  the  estate,  and  at  most  will  only  be  liable  to  be 
treated  as  proving  in  part  for  the  benefit  of  the  acceptor.  {Downing  v.  Traders' 
Bank,  11  B.  R.  371 ;  s.  e.  2  Dillon,  136.) 

Where  an  indorser  pays  a  certain  sum  in  discharge  of  his  liabiilty  on  a  note, 
the  holder  may  prove  the  full  amount  against  the  estate  of  the  maker  without 
giving  credit  for  what  he  receives  from  the  indorser.  The  legal  effect  of  the 
transaction  is  an  agreement  not  to  sue  the  indorser,  and  tie  holder  remains  the 
owner  of  the  whole  debt  in  trust  to  collect  it  from  the  principal  debtor  and  to 
pay  the  remainder  of  his  own  demand  first,  and  to  then  turn  the  balance  over  to 
the  indorser,  who  has  a  right  to  be  indemnified  subject  only  to  the  holder's  bet- 
ter title.     {Ex  parte  Talcott,  9  B.  R.  503  ) 

Sec.  6071. — Wliere  the  bankrupt  is  liable  to  pay  rent  or  other 
debt  falling  due  at  fixed  and  stated  periods,  the  creditor  may 
prove  for  a  proportionate  part  thereof  up  to  the  time  of  the  bank- 
ruptcy, as  if  the  same  grew  due  from  day  to  day,  and  not  at  such 
fixed  and  stated  periods. 

Statute  Revised— March  2,  1867,  oh.  176,  §  19, 14  Stat.  526.  Prior  Statute— 
Aug.  19,  1841,  ch.  9,  §  5,  5  Stat.  444. 

The  words  "  the  time  of  bankruptcy  "  mean  the  time  when  the  petition  was 
filed,  to  which  time  the  adjudication  relates.  Rent  for  the  time  after  the  com- 
mencement of  proceedings  in  bankruptcy  is  not  a  provable  debt.  Where  an 
.  article  is  purchased,  the  consideration  is,  or  is  assumed  to  be  executed,  while  in 
the  case  of  rent  the  consideration  is  as.sumed  to  be  not  executed,  but  executory, 
the  use  and  ocoupution  bemg  in  fuiuro.  {May  v.  Merwin,  9  B.  B.  419  ;  s.  c.  47 
How.  Pr.  37;  s.  c.  7  Ben.  238;  Bailey  v.  Loeb.  11  B.  R.  271;  s.  o.  2  Woods, 
578 ;  in  re  Lynch  &  Bernstein,  7  Ben.  26 ;  in  re  Peter  Hufnagel,  12  B.  R. 
554.) 

Rent  accruing  after  bankruptcy  can  not  be  brought  in  question  in  the  bank- 
rupt court.     {Wylie  v.  Brech,  2  Woods,  673.) 

Rent  should  be  allowed  only  up  to   the  time  of  the  commencement  of  the 
proceedings  in  bankruptcy,  and  not  to  the  time  of  the  adjudication.     (Wulie  v 
Breck,  2  Woods,  673.)  ^    " 
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Eent  should  be  allowed  from  the  commencement  of  the  term,  although  the 
term  begms  before  the  date  of  the  lease.     {Wylie  v.  Bred,  2  Woods,  673.) 

Where  the  property  has  been  condemned  for  public  uses,  and  a  certain  sum 
allowed  to  the  bankrupt,  upon  the  theory  that  he  would  remain  liable  for  the 
rent  till  the  termination  of  the  lease,  the  landlord  may  prove  a  claim  for  the  full 
rent,  with  a  proper  rebate  of  interest.     {In  re  John  Clancy,  10  B.  R.  215.) 

Whenever  the  law  gives  a  creditor  a  right  to  have  a  debt  satisfied  from  the 
proceeds  of  property,  or  before  the  property  can  be  otherwise  disposed  of,  it 
gives  a  lien  on  such  property  to  secure  the  payment  of  this  debt.  Rent  is  a  lien 
under  the  statutes  of  Maryland,  Virginia,  Kentucky,  New  Jersey,  South  Caro- 
lina, Mississippi,  Georgia,  and  Louisiana.  {In  re  Wynne,  4  B.  R.  23 ;  s.  c. 
Oha.'iei  227;  s.  c.  2  L.  T.  B.  116;  in  re  Dunham  &  Hawkes,  7  Phila.  611 ;  in  re 
Trim  et  al.  5  B.  R.  23 ;  in  re  Webb  &  Co.  6  B.  R.  302 ;  Walker  v.  Barton,  3 
B.  R.265;  s.  c.  1  B.  L.  T.  625;  Marshall  v.  Knox,  8  B.  R.  97;  s.  c.  16  Wall. 
551;  Austin  v.  O'BiUy,  12  B.  R.  329;  s.  c.  8  B.  R.  129;  s.  c.  2  Woods,  670; 
cmtra,  Bailey  v.  Zoeb,  11  B.  R.  271;  s.  c.  2  Woods,  578;  loudon  v.  Blanford, 
56  Geo.  150.) 

The  lien  is  not  waived  by  a  mere  agreement  to  forbear  to  distrain  upon  the 
condition  that  the  property  shall  be  kept  upon  the  premises.  {Walker  v.  Bar- 
ton, 8  B.  R.  265 ;  s.  c.  1  B.  L.  T.  625.) 

Where  the  statute  of  8  Anne,  ch.  xiv,  or  similar  statutory  provisions  pre- 
vail, the  landlord,  by  making  a  demand  upon  the  assignee,  before  the  removal 
of  the  goods,  for  an  amount  not  exceeding  a  year's  rent,  is  entitled  to  priority 
of  payment,  whether  the  right  of  distraining  exists  or  not.  {In  re  Appold,  1 
B.  R.  621 ;  s.  c.  6  Phila.  469 ;  s.  c.  1  L.  T.  B.  83 ;  Walker  v.  Barton,  3  B.  R. 
265 ;  s.  c.  1  B.  L.  T.  625 ;  in  re  Trim  et  al.  5  B.  R.  23 ;  Longatreth  v.  Pennoak, 
20  Wall.  575;  s.  c.  7-  B.  R.  449;  s.  c.  12  B.  R.  95;  s.  c.  9  Phila*  394;  contra, 
in  re  H.  L.  Butler,  6  B.  R.  501 ;  s.  c.  19  Pitts.  L.  J.  146.) 

If  a  trustee  under  an  assignment  for  the  benefit  of  creditors  sells  the  goods 
after  the  commencement  of  the  proceedings  in  bankruptcy,  and  delivers  the  pro- 
ceeds to  the  assignee,  the  landlord  is  entitled  to  priority  of  payment  out  of  the 
same.     {In  re  Bowne  &  Ten  Eyck,  12  B.  R.  529.) 

If  an  execution  is  issued  before  the  commencement  of  the  proceedings  in 
bankruptcy,  the  landlord  is  entitled  to  a  priority  for  the  rent  in  arrear,  although 
the  levy  was  not  made  nor  notice  of  the  rent  given  to  the  sheriff  until  after  that 
time.     (Barnes'  Appeal,  13  B.  R.  543;  s.  c.  76  Penn.  50.) 

If  the  lease  contains  a  provision  that  the  whole  rent  for  the  term  shall  be- 
come due  and  payable  whenever  the  lessee  attempts  to  remove  the  property 
without  paying  the  same,  and  that  distraint  may  issue  therefor,  a  distress  for  the 
rent  on  the  happening  of  the  contingency  is  valid.  {Goodtcin  v.  Sharkey,  15  B. 
E.  526;  s.  c.  80  Penn.  149.) 

The  landlord's  right  to  rent  against  the  bankrupt's  estate  expires  on  the  day 
of  adjudication.      {In  re  Webb  &  Co.  6  B.  R.  302.) 

Under  the  statutes  of  Illinois,  a  distress  for  rent  is  in  the  nature  of  an  attach- 
ment upon  mesne  process.  Hence,  the  assignee  of  a  bankrupt  tenant  is  vested 
with  all  the  property  of  the  tenant  upon  which  a  distress  warrant  has  been 
issued  and  levied,  prior  to  the  granting  of  the  certificate  of  the  court  to  the 
officer  of  the  amount  due  from  the  tenant,  And  assessed  and  entered  of  record. 
But  where  the  right  of  the  landlord  has  been  exercised  by  the  issuing  and  levy 
of  the  warrant,  and  filing  a  copy  of  that  and  of  the  inventory  of  the  goods  before 
the  magistrate,  or  in  the  proper  court,  and  the  obtaining  of  the  certificate  of  the 
amount  found  due,  the  landlord  has  a  priority  over  the  general  creditors. 
Where  no  distress  warrant  has  been  issued  prior  to  the  filing  of  the  petition  in 
bankruptcy,  the  landlord  can  have  no  priority  or  preference  over  the  general 
creditors.  {In  re  Joslyn  et  al.  3  B.  R.  473 ;  s.  c.  2  Biss.  235 ;  Morgan  v.  Oamp- 
iell,  11  B.R.  529;  s.  c.  22  Wall.  381.) 
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A  mortgage  to  secure  the  rent  under  a  lease  which  provides  for  its  termina- 
tion, if  the  assignee,  in  case  of  the  bankruptcy  of  the  lessee,  shall  not  accept 
the  lease  within  ten  days  after  his  appointment,  is  a  security  for  the  payment  of 
the  rent  up  to  the  time  when  the  assignee  elects  not  to  take  the  lease,  although 
more  than  ten  days  have  elapsed.     {Inre  R.  F.  Yeaton,  Lowell,  420.) 

If  a  chattel  mortgage  executed  in  pursuance  of  the  terms  of  a  lease  is  void 
under  the  recording  laws  of  the  State,  the  lessor  has  neither  a  legal  nor  an 
equitable  lien.     {Piatt  v.  Stewart,  13  Blatch.  481.) 

Where  a  lease  stipulates  that  all  unpaid  rent  shall  be  a  mortgage  lien  upon 
the  property  on  the  premises,  it  creates  an  equitable  lien  that  is  valid  against  the 
assignee.     {McLean  v.  Klein,  3  Dillon,  113.) 

A  lease  containing  a  covenant  that  the  lease  shall  operate  as  a  mortgage  upon 
all  property  placed  on  the  premises  to  secure  the  rent  accruing  thereunder,  is 
void  as  against  the  creditors  of  an  assignee  of  the  lease,  although  it  is  properly 
recorded  as  a  chattel  mortgage,  unless  it  is  accompanied  by  some  evidence  or 
notice  that  he  holds  the  premises  subject  thereto.  {In  re  Dyke  &  Marr,  9  B.  E. 
430.) 

All  right  to  priority  under  a  lease  which  stipulates  that  the  rent  ^all  be  a 
lien  on  the  property  placed  on  the  premises,  and  gives  the  landlord  the  power  to 
take  possession  thereof,  is  terminated  if  the  assignee  takes  possession  before  the 
fendlord  does.      {In  re  Dyke  &  Marr,  9  B.  R.  430.) 

A  lease  which  contains  a  covenant  that  the  lease  shall  constitute  a  mortgage 
mi  the  property  placed  on  the  premises  to  secure  the  rent  accruing  thereunder, 
PS  void  unless  it  is  properly  recorded  as  a  chattel  mortgage.  {In  re  Dyke  & 
Marr,  9  B.  R.  430.) 

If  the  assignee  elects  not  to  accept  the  lease,  the  landlprd  can  not  prove  for 
the  damages  suffered  by  him  in  reletting  the  premises.  Future  rent  is  not  a 
contingent  debt  or  liability.  There  is  no  right  of  action  at  the  time  of  the  bank- 
ruptcy, except  for  the  arrears.     {Ex  parte  Houghton  et  al.  Lowell,  554.) 

If  the  landlord  re  enters,  under  a  power  contained  in  the  lease,  such  entry 
puts  an  end  to  the  term,  and  to  all  claim  for  future  rent.  {Ex  parte  Houghton 
et  al.  Lowell,  554.) 

Damages  for  alterations,  made  in  violation  of  a  covenant  contained  in  a 
lease,  constitute  a  provable  demand.     {Ex  parte  Houghton  et  al.  Lowell,  554.) 

A  covenant  to  pay  taxes  assessed  during  the  term,  where  they  are  assessed 
as  of  the  first  day  of  May  in  each  year,  includes  only  those  taxes  whicli  were 
assessed  in  the  months  of  May  during  the  continuance  of  the  term.  {Ex  parte 
Houghton  et  al.  Lowell,  554.) 

If  the  bankrupt,  as  sub-lessee,  covenants  to  pay  the  taxes,  and  they  are  as- 
sessed to  the  owner  of  the  estate,  the  claim  of  the  mesne  landlord,  if  he  pays 
them,  is  not  entitled  to  preference,  because,  as  between  the  parties,  it  rested  in 
contract  merely,  and  was,  to  all  intents  and  purposes,  a  part  of  the  rent.  Aa 
the  taxes  were  not  assessed  to  the  bankrupt,  the  State  had  no  right  to  prove 
them  in  bankruptcy.     {Ex  parte  Houghton  et  al.  Lowell,  554.) 

If  the  landlord  takes  a  note  for  the  rent  which  is  not  paid  at  maturity,  he  is 
entitled  to  all  his  remedies  for  the  security  or  collection  of  the  debt  in  the  same 
manner  as  if  the  note  had  never  been  given.  {In  re  Bowne  &  Ten  Evck.  12 
B.  R.  529.)  ■' 

A  distress  warrant  can  not  be  issued  against  the  property  of  the  bankrupt 
after  the  commencement  of  proceedings  in  bankruptcy.  No  lien  can  be  acquired 
or  enforced  by  any  proceedings  in  a  State  court  after  the  petition  has  been  filed. 
{In  re  Wynne,  4  B.  R.  23;  s.  c.  Chase,  227;  s.  c.  2  L.  T.  B.  116;  Brack  v. 
Terrell,  2  B.  R.  643;  Morgan  v.  Camplell,  11  B.  R.  529;  s.  c.  22  Wall.  881.) 

Until  an  assignee  in  bankruptcy  elects  to  accept  a  lease  as  assignee  he  does 
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not  become  liable  for  rent  accruing  after  the  adjudication  and  assignment  in 
bankruptcy.     {In,  re  Ten  Eyck  &  Choate,  7  B.  R.  26.) 

Occupation  of  the  premises,  independently  of  the  lease,  is  not  evidence  of  an 
election  to  accept  it.     {In  re  Ten  Eyck  &  Ohoate,  1  B.  R.  26.) 

Merely  allowing  the  bankrupt's  goods  to  remain  on  the  premises  does  not 
alone  prove  an  acceptance  of  the  lease,  especially  when  the  key  is  sent  back  to 
the  lessor,  which  is  an  unequivocal  act  of  renunciation.  {In  re  R.  F.  Yeaton, 
Lowell,  420  ) 

If  the  assignee  rejects  the  lease,  and  the  bankrupt  collects  rents  from  a  sub- 
tenant, the  district  court,  on  the  application  of  the  lessor,  may  direct  that 
such  sub-rents  shall  be  applied  to  pay  so  much  of  the  original  rent  as  is  prov- 
able in  bankruptcy.     (  Wylie  v.  Brech,  2  Woods,  673.) 

If  a  joint  lease  to  the  bankrupt  and  another  reserves  the  right  to  re-enter 
for  the  non-payment  of  the  rent,  and  the  tenants,  by  a  sub-agreement,  appor- 
tion the  property  and  the  rent  among  themselves,  the  tenants  will  be  entitled 
to  as  full  use  of  the  whole  premises  as  the  assignee,  until  the  latter  pays  in 
full  what  the  bankrupt  was  to  pay  by  the  sub-agreement  in  order  to  enjoy  the 
exclusive  use  of  his  part  as  against  the  solvent  tenant.  But  the  solvent 
tenant  is  not  entitled  to  the  exclusive  use  of  the  entire  premises  until  the 
assignee  pays  the  arrears  of  rent.  {In  re  Hotchkiss,  9  B.  R.  488 ;  s.  c.  7  Ben. 
235.) 

Rent  for  the  use  of  premises  to  store  goods  of  the  bankrupt,  from  the  time 
of  the  commencement  of  proceedings  in  bankruptcy  to  the  date  of  surrender, 
should  be  paid  by  the  assignee,  and  charged  as  a  part  of  his  expenses.  {In  r» 
Walton,  1  B.  B.  557;  s.  c.  1  Deady,  598;  s.  c.  1  L.  T.  B.  162;  in  re  Appold, 
noU,  1  B.  R.  631 ;  s.  c.  6  Phila.  469 ;  s.  c.  1  L.  T.  B.  83 ;  Walker  v.  Barton, 
3  B.  R.  265 ;  s.  c.  1  B.  L.  T.  625 ;  in  re  Merrifield,  3  B.  R.  98 ;  in  re  Laurie, 
Blood  &  Hammond,  4  B.  R.  32;  s.  c.  Lowell,  404;  in  re  Dunham  &  Hawkes,  7 
Pbila.  fill;  in  re  Webb  &  Co.  6  B.  B.  302;  in  re  H.  L.  Butler,  6  B.  R.  501; 
s.  c.  19  Pitts.  L.  J.  146;  in  re  Lynch  &  Bernstein,  7  Ben.  26;  in  re  Peter  Huf- 
nagel,  12  B.  R.  554.) 

The  landlord  is  not  entitled  necessarily  as  a  question  of  law  to  full  rent  of 
the  premises  from  the  commencement  of  the  proceedings  in  bankruptcy  to  the 
date  of  the  surrender.     {In  re  Lynch  &  Bernstein,  7  Ben.  26.) 

A  landlord  has  no  lien  on  the  goods  on  the  premises  for  the  rent  that  accrues 
after  the  commencement  of  proceedings  in  bankruptcy,  for  the  debt  is  not 
provable.     {Bailey  v.  Loeb,  11  B.  R.  271 ;  s.  c.  2  Woods,  578.) 

The  fact  that  an  injury  to  the  building  was  prevented  by  not  removing  the 
machinery,  is  not  a  circumstance  that  can  be  considered  in  determining  the 
amount  of  the  compensation  for  the  use  of  premises.  {In  re  Breck  & 
Schemerhorn,  12  B.  R.  215;  s.  c.  9  Pac.  L.  R.  242.) 

A  reasonable  compensation  may  be  allowed  to  the  landlord  for  the  use  of 
premises  after  the  commencement  of  the  proceedings  in  bankfuptcy,  where 
the  estate  has  received  a  benefit  to  that  amount.  {In  re  Breck  &  Schemerhorn, 
12  B.  R.  215;  s.  c.  9  Pac.  L.  R.  242;  in  re  Hamburger  &  Frankel,  12  B.  R. 
277.) 

If  the  landlord  desires  to  obtain  compensation  equal  to  the  rent  offered  by 
•other  persons,  he  should  ask  the  court  to  sanction  the  rate  of  rent  or  give  up  the 
premises.  It  is  not  enough  to  ask  possession  or  rent  from  the  marshal.  {In  re 
Joseph  Metz,  6  Ben.  5.71.) 

A  covenant  to  pay  taxes  upon  a  certain  piece  of  ground  as  to  all  taxes  im- 
posed after  the  discharge  can  not  be  proved.  {Murray  v.  De  Hottenham,  6 
Johns.  Ch.  52.) 

A  claim  for  storage  which  accrued  after  the  commencement  of  proceedings 
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in  bankruptcy,  is  not  a  provable  debt.     {EoUmon  v.  Pesant,  8  B.  E.  426;  s.  c 
53  N.  Y.  419.) 

Seo.  5072.— No  debts  other  than  those  specified  in  the  five 
preceding  sections  shall  be  proved  or  allowed  against  the  estate. 
Statute  Revised— March  2,  186T,  ch.  176,  §  19,  14  Stat.  526.) 

The  provisions  in  regard  to  what  debts  may  be  proved  are  arbitrary,  but  do- 
not  affect  the  existence  or  validity  of  such  debts  as  are  not  provable,  nor  does  a 
discharge  release  them.  If  a  debt  is  provable,  it  comes  in  for  a  dividend,  and 
can,  unless  it  is  an  excepted  debt,  be  discharged.  If  it  is  not  provable,  it  does 
not  come  in  for  a  dividend,  and  will  not  be  discharged.  {In  re  May  &  Merwin,  9 
B.  B.  419;  s.  c.  4T  How.  Pr.  37;  s.  c.  7  Ben.  238.) 

If  creditors  whose  debts  arose  subsequent  to  the  bankruptcy  were  permitted 
to  share  with  those  whose  demands  accrued  before,  the  latter  would  be  exposed 
to  the  hardship  of  having  only  a  dividend  in  bankruptcy,  while  the  former,  be- 
sides an  equal  dividend,  would  retain  a  remedy  for  the  residue  against  the  bank- 
rupt himself  and  his  future  property.  The  privilege,  therefore,  of  creditors  to 
prove  and  of  the  bankrupts  to  be  discharged  from  debts  is- wisely  made  coexten- 
sive and  commensurate.     {RatJibone  v.  Blackford,  1  Gaines,  588.) 

Sec.  50T3. — In  all  cases  of  mutual  debts  or  mutual  credits  be- 
tween the  parties,  the  account  between  them  shall  be  stated,  and 
one  debt  set  o£E  against  the  other,  and  the  balance  only  shall  be 
allowed  or  paid,  but  no  set-off  shall  be  allowed  in  favor  of  any 
debtor  to  the  bankrupt  of  a  claim  in  its  nature  not  provable 
against  the  estate,  or  of  a  claim  purchased  by  or  transferred  to 
him  after  the  filing  of  the  petition,*  or  in  cases  of  compulsory 
bankruptcy,  after  the  act  of  bankruptcy  upon  or  in  respect  of 
which  the  adjudication  shall  be  made,  and  with  a  view  of  making 
such  set-off. 

Statute  Revised— March  2, 1867,  ch.  176,  §  20,  14  Stat.  526.  Prior  Statutes 
—April  4,  1800,  ch.  19,  §  42,  2  Stat.  33;  Aug.  19,  1841,  ch.  9,  §5,  5  Stat.  444. 

This  section  was  not  intended  to  enlarge  the  doctrine  of  set-off,  or  to  enable 
a  party  to  make  a  set-off  in  cases  where  the  principles  of  legal  or  equitable  set-off" 
did  not  previouslv  authorize  it.  The  debts  must  be  mutual,  and  must  be  in  the 
same  right.  {Sawyer  v.  Eoag,  9  B.  R.  145 ;  s.  c.  3  Biss.  293 ;  s.  c.  17  WalL 
610.) 

The  term  "debt"  is  fairly  to  be  construed  to  mean  any  debt  for  which  the 
act  provides.  A  debt  which  may  be  proved,  and  to  the  owner  of  which  a 
dividend  must  be  paid,  is  a  debt  in  the  sense  of  the  term  as  used  in  this  section. 
{Tvcker  v.  Oxley,  5  Oranch,  3i;  s.  c.  1  Cranch  C.  0.  419.) 

The  term  "  mutual  credits"  in  the  bankrupt  act  is  more  comprehensive  than 
the  term  "mutual  debts"  in  the  statutes  relating  to  set-off.  The  term  credit  is 
synonymous  with  trust,  and  the  trust  or  credit  need  not  be  of  money  on  both 
sides.  Where  a  creditor  has  goods  or  clioses  in  action  of  the  bankrupt  put  in  his 
hands  before  bankruptcy,  by  a  valid  contract,  by  the  terms  of  which  the  deposit 
will  result  in  a  debt,  as  if  they  are  deposited  for  sale  or  collection,  the  case  of 
mutual  credit  has  arisen  within  the  meaning  of  the  bankrupt  act.  {Ex  parte 
Oaylus  et  al.  Lowell,  550;  Catlin  v.  Foster,  3  B.  R,  540;  s.  c.  1  Saw.  37;  s.  e. 
1  L.  T.  B.  192;  Murray  v.  Siggs,  15  Johns.  571.) 

*  So  amended  by  act  of  22  June,  1874,  ch.  390,  §  6,  18  Stat.  179. 
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A  creditor  who  at  the  time  of  the  bankruptcy  has  in  his  hands  goods  or 
chattels  of  the  bankrupt,  with  a  power  of  sale,  or  choaes  in  action,  with  a  power 
of  collection,  may  sell  the  goods  or  collect  the  claims  and  set  them  off  ugainst 
the  debt  the  bankrupt  owes  him.     {In  re  Dow  et  al.  H  B.  R.  307.) 

A  party  who  holds  stock  of  the  bankrupt  as  collateral  for  a  certain  debt 
which  was  overdue  at  the  commencement  of  the  proceedings  in  bankruptcy, 
may,  if  he  has  power  to  sell  the  stock,  retain  the  surplus  by  way  of  set-off  on 
another  claim  which  he  holds  against  the  bankrupt.  {In  re  Dow  et  al.  14  B. 
R.  307.) 

Where  the  same  persons  conduct  business  under  two  different  names  in 
different  places,  there  is  no  implied  ulterior  lien  upon  the  surplus  of  the  securi- 
ties deposited  with  one  house  for  any  deficiency  in  the  value  of  the  securities 
deposited  with  the  other  house.     {SparliawJc  v.  Drexel,  12  B.  R.  450.) 

If  the  debtor  knows  that  two  houses  are  composed  of  the  same  persons,  and 
the  declarations  or  acts  of  the  parties  pending  the  business  indicate  a  belief  upon 
each  side,  that  either  house  may  control  the  securities  deposited  with  the  other 
house,  an  ulterior  lien  will  attach  in  favor  of  either  house  upon  any  surplus  in 
the  value  of  the  securities  deposited  with  the  other  house.  {SparhaioJc  v.  Drexel, 
12  B.  B.  450.) 

A  partnership  can  not  retain  the  surplus  arising  from  the  sale  of  securities 
deposited  with  a  member  of  the  firm  to  secure  a  loan  made  by  him  without  a 
positive  appropriation  by  the  bankrupt  to  their  claim,  or  an  agreement  of  equiv- 
alent effect.     {Sparhawh  v.  Drexel,  12  B.  R.  450.) 

A  creditor  who  purchases  a  secured  claim  and  receives  a  transfer  of  the  se- 
curities, qan  not  retain  the  surplus  arising  from  the  sale  of  the  securities  on  ac- 
count of  his  own  claim.     {Bparhawh  v.  Drexel,  12  B.  R.  450.) 

If  a  banker  in  the  regular  course  of  business  receives  drafts  for  collection, 
he  may  retain  the  amount  so  collected  to  pay  an  indebtedness  due  to  him, 
although  the  money  was  collected  after  the  commencement  of  the  proceedings 
in  bankruptcy.  {In  re  Farnsworth,  Brown  &  Co.  14  B.  R.  148;  s.  c.  5  Biss. 
224.) 

The  words  "mutual  credit"  are  broad  enough  to  include  an  indorser  on  a 
bill  of  exchange  which  was  protested  before  the  commencement  of  the  proceed- 
ings in  bankruptcy,  although  he  did  not  pay  it  until  afterwards.  {Maries  v. 
Barler,  1  "Wash.  178.) 

Before  an  indorser  can  offset  a  liability  on  a  draft  indorsed  for  the  bankrupt, 
he  must  show  the  debt  to  be  subsisting  in  him  alone,  for  the  debt  attempted  to 
be  set  off  must  be  a  good  and  subsisting  one  at  the  time  the  action  is  brought. 
{Ma/rlci  V.  Brxrker,  1  Wash.  178.) 

The  claim  msiy  be  set  off  by  the  holder,  although  he  has  never  proved  it  in 
.    bankruptcy.     {Tucker  y.  Oxley,  5  Oranch,  34;  s.  c.  1  Cranch  0.  0.  419.) 

A  stockholder  can  not  set  off  a  claim  held  by  him  upon  the  corporation 
against  a  demand  for  an  unpaid  subscription  for  stock.  The  debts  are  not 
mutual.  The  debt  due  on  the  subscription  is  a  trust  fund  devoted  to  the  pay- 
ment of  all  the  creditors  of  the  company.  As  soon  as  the  company  becomes  inr 
solvent,  and  the  fact  becomes  known  to  the  stockholder,  the  right  of  set-off  for 
an  ordinary  debt,  to  its  full  amount,  ceases.  It  becomes  a  fund  belonging  in 
equity  equally  to  all  the  creditors,  and  can  not  be  appropriated  by  the  debtor  to 
the  exclusive  payment  of  his  own  claim.  {Sawyer -v.  Hoag,  9  B.  R.  145;  s.  c.  3 
Biss.  293;  s.  c.  17  Wall.  610;  Scammon  v.  Kimball,  8  B.  R.  337;  s.  c.  13  B.  R. 
445;  s.  c.  5  Biss.  431;  s.  c.  6  L.  T.  B.  424;  JenUns  v.  Armour,  14  B.  R.  276; 
s.  c.  6  Biss.  312.) 

A  claim  for  a  loss  on  a  policy  of  insurance  may  be  set  off  against  an  indebted- 
ness from  the  bolder  to  the  company  for  money  deposited  with  him  as  a  banker. 
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{Seammon  r.  Kimlall,  8  B.  R.  337;  s.  c.  13  B.  E.  446;  s.  c.  5  Biss.  431 ;  s.  c. 
6  L.  T.  B.  424.) 

If  a  stockholder  purchases  a  claim  against  the  corporation  and  accepts  his 
stock  note  in  return  therefor,  he  is  liable  for  interest  from  the  date  of  the  conver- 
sion.    (Jenkins  v.  Armour,  14  B.  R.  276;  s.  c.  6  Biss.  312.) 

Losses  upon  policies  of  insurance  may  be  set  oflf  against  money  borrowed 
from  the  insurance  company.      {Brake  v.  BMo,  4  B.  R.  689 ;  s.  o.  3  Biss.  273.) 

A  party  who  has  acted  under  a  deed  of  trust,  for  the  benefit  of  creditors,  de- 
clared void  as  being  contrary  to  the  provisions  of  the  bankrupt  act,  is  entitled  to 
set  off  the  value  of  the  services  rendered  by  him  under  such  deed  against  the  claim 
for  property  that  came  to  his  hands  under  it,  even  though  he. did  have  notice  of 
the  act  of  bankruptcy  committed  by  the  bankrupt  at  the  time  of  the  rendering  of 
the  services.  {Gattm  v.  Foster,  3  B.  R.  540;  s.  c.  1  Saw.  37;  s.  c.  1  L.  T.  B. 
192.) 

A  joint  claim — that  is  to  say,  a  debt  due  to  several  joint  creditors — can  not 
be  set  off  against  a  debt  due  by  one  of  them.  If  a  debt  is  due  to  A.  and  B.  how 
can  any  court  compel  the  appropriation  of  it  to  pay  the  indebtedness  of  A.  to 
the  common  debtor,  without  committing  injustice  towards  B.  ?  The  debtor  wha 
owes  a  debt  to  several  creditors  jointly  can  not  discharge  it  by  setting  up  a  claim 
which  he  has  against  one  of  those  creditors,  for  the  others  have  no  concern  with 
his  claim,  and  can  not  be  affected  by  it;  and  no  more  can  one  of  several  joint 
creditors,  who  is  sued  by  the  common  debtor  for  a  separate  claim,  set  off  the 
joint  demand  in  discharge  of  his  own  debt,  for  he  has  no  right  thus  to  appropri- 
ate it.  Equity  will  not  allow  him  to  pay  his  separate  debt  out  of  the  joint  fund_ 
(Gray  v.  Bollo,  9  B.  R.  337 ;  s.  c.  18  Wall.  629 ;  s.  c.  1  A.  L.  T.  [N.  S.]  195 ;  Eitth- 
cock  V.  Sollo,  4  B.  R.  090;  s.  c.  3  Biss.  276.) 

If  A.  and  B.  are  indebted  upon  a  joint  note  to  a  bankrupt  insurance  company, 
and  B.  and  C.  have  a  joint  claim  for  a  loss  under  a  policy  issued  by  the  company,, 
the  claim  under  the  policy  can  not  be  set  oft' against  the  note,  for  there  is  neither 
a  mutual  debt  nor  a  mutual  credit.  (Gray  v.  Bolh,  9  B.  R.  337;  s.  c.  18  Wall.  629; 
s.  c.l  A.  L.  T.  [N.  S.]  195.) 

The  se'-aff  can  not  be  allowed  in  such  a  case,  even  though  the  liability  on  the 
note  is  several  as  well  as  joint,  and  C.  consents  to  the  set-off.  (Oray  v.  EoUo,  9 
B.  R.  387;  s.  c.  18  Wall.  629;  s.  c.  1  A,  L.  T.  [N.  S.]  195.) 

A  joint  indebtedness  may  be  proved  and  set  off  against  the  estate  of  either  of 
the  joint  debtors  who  may  become  bankrupt,  and  the  fact  that  it  may  be  subject 
to  be  marshaled  makes  no  difference.  The  joint  debtors  are  severally  liable  in 
solido  for  the  whole  debt.  (Gray  v.  Hollo,  9  B.  R.  337;  s.  c.  18  Wall.  629;  s.  c. 
1  A.  L.  T.  [N.S.]195;  Tucker  y.  Oxley,  5  Cranch,  34;  s.  c.  1  Cranch  0.  C.  419; 
contra,  Wright  v.  Foster,  3  McLean,  229.) 

The  partnership  is  a  different  thing  from  the  partners  themselves,  and  the 
debts  of  the  firm  are  different  in  character  from  other  joint  debts.  A  joint  debt 
incurred  by  all  the  partners  can  not  be  set  off  against  a  demand  of  the  firm  upon 
the  creditor  who  holds  the  joint  obligation.  An  illegal  claim  can  not  be  set  off. 
(Forsyth  v.  Woods,  5  B.  R.  78;  s.  c.  11  Wall.  484.) 

An  unliquidated  demand  against  the  bankrupt,  as  supercargo,  for  violating 
his  instructions  in  not  keeping  the  vessel  insured,  can  not  be  set  off  against  a 
demand  for  wages  due  to  him  and  moneys  advanced  by  him.  Brown  v.  Oum- 
ming,  2  Caines,  33.) 

A  demand  against  the  bankrupt  which  has  arisen  since  the  bankruptcy  can 
not  be  set  off  against  the  assignee.     (Barclay  v.  Carson,  2  Hay  [N.  C]  248.) 

A  bond  due  from  the  bankrupt  can  not  be  set  off  against  a  note  made  after 
the  commencement  of  the  proceedings  in  bankruptcy,  and  passed  by  the  payee- 
to  the  assignee.     (Mclver  y.  Wilson,  1  Oranch  0.  0.  423.) 
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A  party  who  has  funds  in  his  hands,  arising  from  the  sale  of  goods,  may,  in 
an  action  of  assumpsit  therefor  set  off  a  claim  held  by  him  against  the  bankrupt, 
although  the  goods  were  shipped  to  him  under  a  special  contract,  that  the  pro- 
ceeds should  be  applied  to  another  purpose,  and  not  to  such  claim  so  held  by 
him.     {Marks  v.  Barker,  1  Wash.  178.) 

If  a  party  who  had  joined  with  the  bankrupt  in  sending  a  vessel  on  a  voy- 
age, where  he  retained  the  government  of  the  adventure,  subsequently  indorsed 
for  the  bankrupt  without  a  special  agreement  that  he  should  hold  the  bank- 
rupt's share  in  the  venture  as  security,  he  can  not  claim  to  retain  the  proceeds 
of  the  venture  to  reimburse  himself  for  moneys  paid  on  the  indorsements,  espe- 
cially if  the  cargo  did  not  come  into  his  possession  until  after  the  commencement 
of  the  proceedings  in  bankruptcy.     (Tunno  v.  Bethune,  2  Dessau.  285.) 

If  a  party  takes  a  deed  of  land  in  his  own  name,  and  subsequently  loans  his 
notes  to  the  person  for  whose  benefit  he  holds  the  title,  he  may  retain  the  land 
until  the  notes  are  paid.     {Frazer  v.  Hollowell,  1  Binn.  126.) 

A  debt  payable  in  futuro  can  be  set  off  against  a  debt  payable  in  prmsentL 

'  Though  there  are  not  debts  mutually  payable  between  the  parties,  there  are 

mutual  credits,  and  the  case  is  within  the  equity  of  the  statute.      (In  re  Citv 

Bank,  6  B.  R.  71 ;    s.  c.  4  C.  L.  N.  81 ;  Drake  v.  Rollo,  4  B.  R.  689 ;  s.  c.  3 

Biss.  273.) 

A  claim  for  unliquidated  damages  can  not  be  .set  off  by  the  bankrupt  agiinst 
the  claim  of  a  creditor.  The  creditor  has  the  right  to  prove  his  claim  in  fulL 
{In  re  Orne,  1  B.  R.  57;  s.  c.  1  Ben.  36] .) 

Qiuere.  Can  a  party,  by  way  of  defense  to  an  action  by  the  assignee,  plead 
and  set  off  a  claim  which  has  been  once  presented  for  proof,  and  rejected  ? 
{GatUn  V.  Foster,  3  B.  R.  540;  s.  c.  1  Saw.  37;  s.  c.  1  L.  T.  B  192.) 

When  the  assignee  brings  an  action  upon  a  demand  due  to  the  bankrupt,  the 
defendant  may  plead  a  set-off  to  more  or  less  of  such  demand,  although  the 
same  has  not  been  proved  and  presented  to  the  assignee,  and  rejected  by  the 
judge,  and  appeal  taken  to  the  circuit  court.  {Oatlin  v.  Foster,  3  B.  R.  540;  s. 
c.  1  Saw.  37;  s.  c.  1  L.  T.  B.  192.) 

A  party  has  the  right  to  have  his  credit  for  a  deposit  in  a  bankrupt  bank  set 
off  against  his  indebtedness  as  indorser  upon  a  note  held  by  the  bank  and  duly 
protested.  And  if  the  parties  before  bankruptcy  do  what  the  law  allows,  and 
the  indorser  thus  takes  up  the  note,  it  can  not  be  recovered  from  him.  ( Wins- 
low  V.  Bliss,  2  Lans.  220.) 

A  bank  may  set  off  the  amount  due  on  a  protested  draft,  against  a  deposit 
made  by  the  bankrupt,  and  need  not  pay  such  deposit  to  the  assignee.  {In  re 
H.  Petrie,  7  B.  B.  332.) 

Any  collections  in  excess  of  the  advances  for  which  they  were  specifically 
pledged,  made  after  the  commencement  of  proceedings  in  bankruptcy,  are  col- 
lections for  the  account  of  the  assignee,  and  as  to  them  no  right  of  set-off  exists. 
{Olarh  V.  Iselin,  9  B.  R.  19;  s.  c.  11  B.  R.  337;  s.  c.  10  Blatch.  204;  s.  c.  21 
Wall.  360.) 

A  creditor.is  entitled  to  retain  money  due  to  the  bankrupt  and  apply  it  to 
his  claim,  although  he  has  attempted  to  obtain  a  preference  thereon,  for  the  debt 
is  a  valid  debt  against  the  bankrupt,  although  it  can  not  be  proved,  and  the  law 
allows  and  requires  the  set-off.  {Clark  v.  Iselin,  9  B.  R.  19 ;  s.  c.  11  B.  R.  337 ; 
s.  c.  10  Blatch.  204 ;  s.  c.  21  Wall.  360.) 

A  creditor  who  has  received  and  sold  the  goods  of  the  bankrupt  under  an 
agreement  to  account  for  the  same  to  a  committee  of  creditors  can  not  set  off 
the  balance  due  from  him  on  the  special  .lecount  against  the  general  balance 
due  him  from  the  creditor.     {In  re  Troy  Woolen  Co.  8  B.  R.  412.) 

A  claim  purchased  before  the  filing  of  the  petition  in  voluntary  cases,  or  be- 
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fore  the  act  of  bankruptcy  upon  whifihthe  adjudication  was  made  in  involuntary- 
cases  may  be  set  off,  although  the  purchaser  knew  that  the  debtor  was  insolvent. 
(Hovey  v.  Home  Ins.  Oo.  10  B.  E.  224;  13  A.  L.  Reg.  511;  in  re  City  Bank,  6 
B.  R.  71;  s.  c.  4  ,0.  L.  N.  81;  contra,  Hitohcoeh  v.  Bollo,  4  B.  R.  690;  s.  c.  3 
Biss.  276.) 

A  consent  to  an  assignment  of  an  open  account  given  after  the  commission  of 
the  act  of  bankruptcy,  but  before  the  filing  of  the  petition  against  the  debtor, 
does  not  confer  any  higher  or  better  rights  upon  the  holder.  {Bollins  v. 
Twitchell,  14  B.  R.  201 .) 

A  chose  in  action  which  is  not  negotiable,  and  on  which  the  assignee  must 
sue  in  the  name  of  the  assignor,  does  not  by  assignment  become  a  mutual  debt 
or  credit  in  the  hands  of  the  assignee,  so  as  to  be  a  matter  of  set-off.  (Bollins 
V.  Twitchell,  14  B.  R.  201.) 

A  party  who  takes  a  nominal  transfer  of  a  claim  will  be  deemed  to  be  trustee 
for  the  owner,  and  can  not  set  it  off  against  a  claim  due  by  him  to  the  estate. 
(In  re  Lane,  Brett  &  Oo.  13  B.  R.  43.) 

If  a  debtor  makes  an  assignment,  and  afterwards  becomes  bankrupt,  an 
agreement  made  between  him  and  one  member  of  a  firm  before  the  assignment 
that  a  debt  due  to  him  by  the  partner  should  be  set  off  against  a  debt  due  by 
him  to  the  firm,  can  not  avail  where  the  other  partners  only  assent  to  it  after 
the  assignment,  and  some  only  after  the  commencement  of  the  proceedings  in 
bankruptcy.     (Glarh  v.  Sparhawh,  2  W.  N.  115.) 

A  set-off  may  be  allowed  against  the  indorsee  of  a  note  who  took  it  after  the 
commencement  of  proceedings  in  bankruptcy  against  the  maker,  and  with  notice 
thereof,  whether  the  note  was  due  or  not  at  the  time  of  the  indorsement," for  the 
filing  of  the  petition  was  legal  notice  that  wherever  mutual  debts  subsisted  be- 
tween the  bankrupt  and  his  creditors,  the  right  of  set-off  attached.  (Humphriei 
V.  Blight,  4  Dall.  870;  s.  c.  1  Wash.  0.  C.  44.) 

A  person  who  purchases  the  bankrupt's  note  while  the  proceedings  in  bank- 
ruptcy are  pending  must  be  deemed  to  have  constructive  notice  of  those  pro- 
ceedings, and  is  not  a  honaflde  purchaser.  He  succeeds  merely  to  the  rights 
of  the  creditor,  and  can  not  set  the  note  off  against  a  claim  due  by  him  to  the 
bankrupt.     (Smith  v.  Brinkerhoff,  6  N.  Y.  305;  s.  c.  18  Barb.  519.) 

A  party  can  not  set  off  checks  of  the  bankrupt  held  by  him  against  his  own 
note,  unless  he  proves  that  he  had  possession  of  the  checks  at  the  time  of  the 
commencement  of  proceedings  in  bankruptcy,  and  upon  this  point  the  burden  of 
proof  rests  on  him,  because  his  defense  consists  of  a  particular  fact  of  which  he 
is  supposed  to  be  connusant.  It  would  be  unjust  if  one  person  who  happened  to 
be  indebted  to  another  at  the  time  of  the  bankruptcy,  were  permitted  by  any 
intrigue  between  himself  and  a  third  person  so  to  change  his  own  situation  as  to 
diminish  or  totally  destroy  the  debt  due  to  the  bankrupt  by  an  act  ex  post  facto. 
Such  an  act  would  be  a  fraud  on  the  equality  of  the  bankrupt  act.  (Ogden  v. 
Cowley,  2  Johns.  274.) 

A  party  who  goes  into  a  court  of  equity  to  have  an  assigned  claim  allowed 
as  a  set-off,  must  show  that  he  is  more  than  the  nominal  owner.  (Hitchcoch  v. 
Molh,  4  B.  R.  690;  s.  c.  3  Biss.  276.) 

If  the  debt  owing  to  the  bankrupt  is  not  yet  due,  the  creditor  may  file  a  bill 
in  equity  to  obtain  the  set-off.      (Drake  v.  Bollo,  4  B.  R.  689 ;    s   c    3  Biss. 

a73.) 

The  bankruptcy  of  the  payee  of  a  note  taken  for  a  debt  due  to  his  principal 
will  not  affect  the  right  of  the  maker  to  such  offsets  as  he  acquired  under  the 
honest  belief  that  the  payee  was  the  owner  of  the  note.  ( Yarborough  v.  Wood 
43  Tex.  91.) 

Proving  the  entire  debt  in  the  proceedings  in  bankruptcy  without  offering 
to  abate  the  claim  by  any  set-off  which  the  creditor  may  have,  is  a  waiver  of  the 
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right  to  do  se,  and  an  election  to  proceed  on  such  claim  alone  in  the  bankrupt 
proceedings,  and  the  subsequent  assertion  of  part  of  the  same  debt  by  a  plea  of 
set-off  in  an  action  against  the  creditor  is  equivalent  to  the  prosecution  of  an 
original  suit  upon  the  claim,  against  the  prohibition  of  the  bankrupt  law. 
{Brown  t.  Farmers'  Bank,  6  Bush,  198;  Bussell  v.  Owen,  15  B.  R.  322;  s.  c.  61 
Mo.  185.)     , 

Sec.  5074. — When  the  bankrupt,  at  the  time  of  adjudication, 
IS  liable  upon  any  bill  of  exchange,  promissory  note,  or  other  obli- 
gation in  respect  of  distinct  contracts  as  a  member  of  two  or  more 
iirms  carrying  on  separate  and  distinct  trades,  and  having  distinct 
-estates  to  be  wound  up  in  bankruptcy,  or  as  a  sole  trader  and  also 
as  a  member  of  a  firm,  the  circumstance  that  such  firms  are  in 
whole  or  in  part  composed  of  the  same  individuals,  or  that  the 
sole  contractor  is  also  one  of  the  joint  contractors,  shall  not  prevent 
proof  and  receipt  of  dividend  in  respect  of  such  distinct  contracts 
against  the  estates  respectively  liable  upon  such  contracts. 

Statute  Revised— March  2,  1867,  ch,  176,  §  21,  14  Stat.  526. 


Two  classes  of  persons  are  mentioned  as  embraced  in  this  provision,  to  wit : 
1st,  any  bankrupt  liable  upon  any  bill  of  exchange,  promissory  note,  or  other 
obligation,  in  respect  to  distinct  contracts,  as  a  member  of  two  or  more  firms 
carrying  on  separate  and  distinct  trades,  and  having  distinct  estates  to  bfe  wound 
up  in  bankruptcy;  2d,  or  as  a  sole  trader  and  also  as  a  member  of  a  firm.  Con- 
sidered separately,  the  first  part  of  the  clause  would  afford  strong  support  to  the 
proposition  that  the  term  sole  trader  is  used  in  a  technical  sense ;  but  the  whole 
clause  must  be  construed  together,  and  the  last  part  provides  that  the  circum- 
stance that  such  firms  are,  in  whole  or  in  part,  composed  of  the  same  individuals, 
or  that  the  sole  contractor  is  also  one  of  the  joint  contractors,  shall  not  prevent 
such  proof,  and  the  receipt  of  dividends,  and  thus  shows  that  the  term  sole 
trader  is  not  used  in  a  technical  sense,  and  that  its  meaning  was  intended  to  be 
enlarged  by  the  latter  part  of  the  clause.  (Emery  v.  Canal  Nad  Bank,  7  B.  R. 
317;  s.  c.  5L.  T.  B.  419.) 

Sec.  5075. — When  a  creditor  has  a  mortgage  or  pledge  of  real 
■or  personal  property  of  the  bankrupt,  or  a  Tien  thereon  for  secur- 
ing the  payment  of  a  debt  owing  to  him  from  the  bankrupt,  he 
shall  be  admitted  as  a  creditor  only  for  the  balance  of  the  debt 
after  deducting  the  value  of  such  property,  to  be  ascertained  by 
agreement  between  him  and  the  assignee,  or  by  a  sale  thereof,  to 
be  made  in  such  manner  as  the  court  shall  direct ;  or  the  creditor 
may  release  or  convey  his  claim  to  the  assignee  upon  such  prop- 
erty, and  be  admitted  to  prove  his  whole  debt.  If  the  value  of 
the  property  exceeds  the  sum  for  which  it  is  so  held  as  security, 
the  assignee  may  release  to  the  creditor  the  bankrupt's  right  of 
redemption  therein  on  receiving  such  excess ;  or  he  may  sell  the 
property ;  subject  to  the  claim  of  the  creditor  thereon ;  and  in 
either  case  the  assignee  and  creditor,  respectively,  shall  execute 
all  deeds  and  writings  necessary  or  proper  to  consummate  the 
transaction.     If  the  property  is  not  so  sold  or  released  and  de- 
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livered  up,  the  creditor  shall  not  he  allowed  to  prove  any  part  of 

his  debt. 

Statute  Revised— March  2,  1867,  ch.  176,  §  20,  14  Stat.  526.  Prio-  Statutes 
—April  4,  1800,  ch.  19,  §  63,  2  Stat.  36;  Aug.  19,  1841,  ch.  9,  §  2,  5  Stat.  442. 

Construction. 

The  general  purpose  and  policy  of  the  act  is  to  produce  equality  among  the 
creditors  of  insolvent  debtors  with  the  exceptions  provided  for  in  the  act,  and  to 
attain  that  end  its  provisions  should  in  cases  of  extreme  doubt  be  construed 
beneficially  for  the  general  unsecured  creditors.  {In  re  Jaycox  &  Green,  & 
B.  R.  241.) 

The  term  "lien  "  comprehends  all  privileges  and  charges  upon  the  thing  rec- 
ognized by  local  statutes  or  long  established  usages  or  the  principles  of  general 
law.     {In  re  W.  0.  H.  Waddell,  1  N.  Y.  Leg.  Obs.  53.) 

A  lien  denotes  a  legal  claim  or  charge  on  property,  whether  real  or  personal, 
for  the  payment  of  any  debt  or  duty.  {Downer  v.  Brackett,  21  Vt.  599  ;.s.  c.  5 
Law  Rep.  892;  Storm  v.  Waddell,  2  Sandf.  Ch.  494.) 

In  the  different  States  there  are  various  securities  upon  property,  which,  by 
the  laws  of  the  respective  States,  are  as  essentially  a  lien  on  the  property  a& 
those  existing  at  the  common  law.  These  liens  or  securities,  peculiar  to  the  sev- 
eral States,  are  preserved  as  well  as  common-law  liens.  It  is  of  no  importance 
what  they  are  called,  whether  liens  or  securities  or  anything  else.  {Haugliton  v. 
EusUs,  5  Law  Rep.  505 ;  Downer  v.  BracTcett,  21  Vt.  599 ;  s.  c.  5  Law  Rep.  392.) 

When  a  party  is  compelled  to  pay  the  debt  of  a  third  person  in  order  to  pro- 
tect his  own  rights,  a  court  of  equity  substitutes  him  in  the  place  of  the  creditor 
as  a  matter  of  course,  without  any  agreement  to  that  effect.  (  Whithed  v.  I'ills- 
hury,  13  B.  R.  241.) 

The  term  "has  "  is  of  broader  signification  than  the  term  holds.  Although 
the  holder  of  a  promissory  note,  the  indorser  of  which  is  secured  by  a  mortgage 
upon  the  property  of  the  bankrupt,  has  no  legal  title  or  common- law  right  to  any 
mortgage,  pledge  or  lien  upon  the  property  of  the  bankrupt,  which  can  be 
directly  enforced  by  him  under  the  strict  and  technical  rules  of  the  common 
law,  yet  he  has  in  equity  and  potentially  a  mortgage,  pledge  or  lien,  upon  the 
property  of  the  bankrupt  for  securing  the  payment  of  his  debt  within  the  intent 
and  meaning  of  this  provision.     {In  re  Jaycox  &  Green,  8  B.  R.  241.) 

A  mortgage  to  indemnify  a  surety  does  not  render  the  principal  debt  a  se- 
cured debt.     {In  re  William  M.  Lloyd,  15  B.  R.  257;  s.  c.  24  Pitts  L.  J.  113.) 

The  provision  in  regard  to  the  proof  of  secured  claims  applies  only  to  secu- 
rities upon  property  real  or  personal  of  the  bankrupt.  {In  re  Anderson,  12  B. 
R.  502.) 

A  claim  that  is  secured  by  the  guaranty  indorsement  or  collateral  liability 
of  a  third  person  may  be  proved  as  unsecured.  {In  re  Anderson,  12  B.  R.  502; 
in  re  Hugo  Broich,  15  B.  R.  11 ;  in  re  Wm.  M.  Lloyd,  15  B.  R.  257;  s.  c,  24 
Pitts.  L.  J.  113.) 

Every  line  of  this  section  points  most  distinctly  and  directly  to  property  of 
the  bankrupt,  and  only  to  property  of  the  bankrupt  which  the  district  court  in 
hankruptcy  can  deal  with,  and  does  not  contemplate  the  sale  of  property  of  third 
parties  held  by  the  claimant  as  security  for  his  demand.  A  distinction  is  taken 
between  the  case  of  a  security  given  to  the  creditor  by  the  bankrupt  himself  of 
his  own  property,  and  the  case  of  the  security  of  a  third  person  transferred  to 
the  creditor  by  the  bankrupt  or  otherwise.  In  the  former  case  the  creditor  is 
not  allowed  to  prove  his  debt  against  the  bankrupt,  unless  he  surrenders  up  the 
security,  or  it  is  sold  with  his  consent.     In  the  latter  case  he  may  prove  his  debt 
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in  bankruptcy  without  surrendering  the  security  of  the  third  person  which  he 
holds,  and  may  notwithstanding  such  proof,  proceed  to  enforce  his  security  against 
such  third  person,  provided,  however,  that  he  does  not  take  under  the  bank- 
ruptcy and  the  security  more  than  the  full  amount  of  his  debt.  ■  {In  re  Cram,  1 
B.  R.  504;  s.  c.  1  L.  T.  B.  65;  in  re  Dunkerson  &  Co.  12  B.  R.  413;  s.  c.  4 
Biss.  253;  in  re  Samuel  H.  Babcock,  3  Story,  393.) 

When  one  partner  pledges  his  property  as  security  for  a  firm  debt,  the  cred- 
itor may  prove  his  full  claim  against  the  firm  without  a  valuation  of  the  securi- 
ties.    {In  re  Dow  et  al.  14  B.  R.  307.) 

The  holder  of  a  bill  of  exchange  which  the  bankrupt  accepted  for  the  accom- 
modation of  the  drawer  has  the  right  to  prove  his  debt,  and  also  to  proceed 
against  the  drawer  by  attachment  until  he  has  recovered  the  full  amount  of  his 
debt.  The  most  that  the  assignee  is  entitled  to  is  to  have  the  aid  of  the  court  in 
having  the  attachment  suit  carried  on  to  its  proper  conclusion  for  the  benefit  of 
the  bankrupt's  estate,  as  far  as  regards  any  surplus  which  may  remain  after  the 
creditor  has  received  from  the  dividends  in  bankruptcy  and  under  the  attach- 
ment, the  full  amount  of  his  debt.  The  creditor  is  not  bound  to  pursue  the  at- 
tachment suit  at  his  own  expense,  unless  he  chooses  so  to  do,  but  he  is  bound, 
if  he  does  not  choose  to  carry  it  on  upon  his  own  account,  to  allow  the  a.=signee 
to  carry  it  on  for  the  benefit  of  the  bankrupt's  estate  at  the  expense  thereof.  {In 
re  Samuel  H.  Babcock,  3  Story,  393.) 

"What  Liens  are  Preserved- 

All  vested  legal  or  equitable  rights  and  interests  in  property  created  by  the 
laws  of  the  State  are  left  undisturbed.  But  this  still  leaves  open  the  question, 
whether  a  particular  claim  is  a  right  or  interest  in  property.  If  it  is  not,  it  is 
not  a  lien  or  security.  (In  re  Stuyvesant  Bank,  9  B.  R.  318;  s.  c.  10  B.  E. 
399;  s.  c.  49  How.  Pr.  133;  s.  c.  12  Blatch.  179.) 

There  is  no  distinction  in  the  bankrupt  law  between  different  kinds  of  liens. 
Its  provisions  apply  equally  to  all  liens^  of  whatever  kind,  character,  or  descrip- 
tion.    (Davis,  Assig.  of  Bittel  et  al.  2  B.  R.  392;  Peck  v.  Jenness,  1  How.  612.) 

The  bankrupt  act  does  not  divest  liens  acquired  and  consummated  before  the 
adjudication  of  bankruptcy.  When  it  speaks  of  the  estate  of  the  bankrupt,  it 
means  such  estate  with  all  the  incumbrances  existing  upon  it  at  the  time  of  the 
bankruptcy;  in  other  words,  the  net  value  of  the  property  after  the  liens  upon 
it  are  satisfied.  {In  re  Hambright,  2  B.  R.  498;  s.  c.  2  L.  T.B.  61 ;  s.  c.  1  C. 
L.  N.  201.) 

All  the  right.',  and  all  the  duties  of  the  bankrupt  in  respect  to  whatever 
property,  not  expressly  excluded  from  the  operation  of  the  act,  he  may  hold 
under  whatever  title,  whether  legal  or  equitable,  and  however  incumbered,  pass 
to  and  devolve  upon  the  assignee  at  the  date  of  the  filing  of  the  petition  in  bank- 
ruptcy. And  all  rights  thus  acquired  are  to  be  enforced  by  process,  and  all 
duties  thus  imposed  are  to  be  performed  under  the  superintendence  of  the 
national  courts.  No  lien  can  be  acquired  or  enforced  by  any  proceeding  in  a 
State  court  commenced  after  the  petition  is  filed.  {In  re  Wynne,  4  B.  R.  23 ;. 
g.  c.  Chase,  227;  s.  c.  2  L.  T.  B.  116.) 

The  wife's  right  of  dower  is  preserved,  and  will  prevail  against  her  husband's 
assignee.  {In  re  Angler,  4  B.  R.  619;  s.  c.  10  A.  L.  Reg.  190;  s.  c.  1  L.  T.  B. 
48;  in  re  Bairlie,  4  B.  R.  quarto,  103,  127;  in  re  Hester,  5  B.  R.  285;  contra^ 
Hill  V.  Bowers,  4  Heisk.  272;  Bostich  v.  Jordan,  7  Tenn.  370.) 

A  bankrupt's  wife  has  no  inchoate  dower  in  real  estate,  held  as  partnership 
assets.     {Hiscoch  v.  Green,  12  B.  R.  507.) 

If  the  real  estate  of  the  bankrupt  is  covered  by  a  mortgaze,  the  inchoate 
dower  of  his  wife  attaches  to  the  equity  of  redemption  only.  {Hiacocic  v.  Qreen, 
12  B.  B.  507.) 
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The  money  paid  to  extinguish  the  dower  of  the  bankrupt's  wife  will  be  ap- 
portioned to  the  parties  interested  according  to  the  amount  of  the  proceeds 
which  each  is  entitled  to  receive.  {la  re  Geo.  A.  Bartenbach,  11  B.  R.  61 ;  s.  c. 
■2  A.  L.  T.  [N.  S..]  33.) 

If  the  lien  expires  by  the  statute  of  limitations  after  the  commencement  of 
the  proceeriings  in  bankruptcy,  the  title  of  the  assignee  becomes  absolute. 
■{Bruner  v  8herley,  27  Miss  407.) 

If  a  man  is  seized  during  coverture  of  an  equity  of  redemption,  and  the  land 
is  sold  under  the  mortgage,  his  wife  is  not  entitled,  as  against  his  assignee,  to  a 
dower  interest  in  the  surplus  that  remains  after  paying  off  the  mortgage  debt. 
At  any  time  before  sale,  she  can  bring  her  bill  to  redeem  and  protect  herself 
against  an  unreasonable  refusal  on  the  part  of  her  husband's  assignee  to  pay  the 
mortgage,  especially  when  such  refusal  is  given  with  the  intent  to  defeat  her  in- 
terest by  suffering  a  sale  to  be  made.  But  after  a  foreclosure  and  a  conversion 
of  the  estate  into  money,  it  is  too  late  for  an  application  on  her  part  to  share  in 
the  proceeds.  She  is  as  much  barred  of  her  right  as  if  foreclosure  had  been 
without  sale  by  entry  jbr  breach  of  condition  and  lapse  of  time.  When  the 
husband's  estate  in  the  land  is  converted  into  personalty  by  a  sale  under  the 
mortgage,  it  belongs  to  those  who  are  entitled  to  his  personal  estate.  {Newhall 
V.  Savings  Bank,  101  Mass.  428.) 

A  creditor,  by  filing  a  bill  in  chancery  to  reach  the  equitable  or  other  assets 
-of  the  debtor,  obtains  a  lien  thereon  from  the  time  of  the  service  of  the  process. 
(Glarhe  v.  Rist,  3  McLean,  494;  Fetter  v.  Girode,  4  B.  Mon.  482;  8torm,  v. 
Waddell,  2  Sandf.  Oh.  494;  in  re  Abner  H.  Allen,  1  N.  Y.  Leg.  Obs.  115;  s.  c. 

5  Law  Rep.  362';   Wathins  v  Pirikney,  3  Edw!  Oh.  538 ;  Smith  v. ,  4  Edw. 

•Oh.  653 ;  contra,  in  re  W.  H.  0.  Waddell,  1  N.  Y.  Leg.  Obs.  53.) 

The  mere  filing  of  the  bill  without  service  of  process  does  not  create  a  lien. 
{In  re  Charles  Smith,  1  Penn.  L.  J.  149.) 

The  lien  acquired  by  filing  a  creditor's  bill  extends  only  to  property  which 
can  not  be  reached  on  execution.  (JoTmaon  v.  Bogers,  15  B.  R.  1 ;  s.  c.  14  A.  L. 
J.  427.) 

Until  a  receiver  is  appointed  in  the  creditor's  action,  there  is  no  lien  as 
against  chattels  that  are  suhject  to  levy  and  sale  on  execution  that  can  be  upheld 
as  against  the  assignee.     {Johnson  v.  Bogers,  15  B.  R.  1 ;  s.  c.  14  A.  L.  J.  427.) 

If  a  creditor,  after  the  commencement  of  proceedings  in  bankruptcy,  takes 
out  an  insurance  policy  on  the  life  of  the  bankrupt  as  security  for  the  debt,  and 
-the  bankrupt  dies  before  any  dividend  is  made,  he  must  credit  the  net  amount 
so  realized  on  his  claim,  and  can  only  receive  a  dividend  on  the  balance.  {In  re 
i'rank  Newland,  9  B.  E.  62;  s.  o.  7  Ben.  63.) 

If  the  creditor,  after  the  value  of  the  policy  held  by  him  as  a  security  has 
been  fixed  and  credited  on  his  debt,  keeps  the  policy  alive,  he  must,  in  case  the 
bankrupt  dies  before  a  dividend,  credit  the  net  amount  so  realized  upon  his  claim, 
«nd  only  receive  a  dividend  for  the  balance.  He  holds  the  same  relation  to  the 
estate,  as  if  he  had  taken  out  a  new  policy,  {In  re  Frank  Newland,  9  B.  R.  62 ; 
8.  c.  7- Ben.  63.) 

Each  partner  has  a  specific  lien  upon  the  partnership  property  for  the  satis- 
faction of  the  partnership  debt,  and  for  the  payment  of  any  surplus  that  may 
remain  to  him  after  the  adjustment  of  the  rights  and  equities  between  them- 
selves; and  a  suit  instituted  in  a  State  court  of  equity  to  enforce  such  lien, 
wherein  a  receiver  has  been  appointed,  is  not  terminated  or  discontinued  by  the 
partnership's  being  adjudged  bankrupt  under  proceedings  subsequently  com- 
menced, but  the  suit  mav  be  continued,  and  the  property  distributed  in  the 
State  court.  {Olarh  v.  Binninger,  3  B.  R.  518;  s.  c.  38  How.  Pr.  341:  s  c  3 
L.  T.  B.  49.) 

The  assignment  to  the  assignee  is  for  the  benefit  of  the  creditors,  and  is  not 
affected  by  secret  unrecorded  liens.     {Brock  v.  Terrell,  2  B.  R.  643.) 
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If  the  by-laws  of  a  bank  provide  that  no  transfer  of  stocks  shall  be  made  so 
long  as  the  holder  is  indebted  to  the  bank,  the  bank  has  a  lien  on  the  stock  for 
the  indebtedness  of  the  holder,  and  this  lien  is  not  waived  by  taking  a  note  with 
an  indorser.     (/nre  Thomas  Morrison,  10  B.  R.  105;  s.  c.  6  0.  L.  N.  110.) 

A  national  bank  has  no  lien  on  its  stock  for  debts  due  to  it  by  the  holder  of 
the  stock.  {Second  Nat'l  Bank  v.  NatH  State  Bank,  11  B.  R.  49 ;  s.  c.  10  Bush, 
867;  contra,  in  re  Robert  Dunkinson  &  Co.  4  Biss.  227;  in  re  Bigelow  et  al.  1 
B.  K.  667;  s.  c.  2  Ben.  469) 

A  banking  corporation  has  a  general  lien  on  collaterals  deposited  to  secure  a 
particular  debt,  and  may  retain  them  as  security  for  other  debts.  {In  re  Lemuel 
Peebles,  13  B.  R.  149.) 

The  taking  of  collaterals  expressly  as  security  for  a  particular  debt  does 
not  waive  the  lien  which  a  banking  corporation  by  its  charter  has  reserved 
on  the  shares  of  a  stockholder  for  other  debts.  {In  re  Lemuel  Peebles,  13  B. 
R.  149.) 

A  broker  who  holds  stocks  on  a  margin  is  bound  to  take  notice  of  the  bank- 
ruptcy of  the  buyer,  and  if  he  continues  to  hold  them  for  an  unreasonable  period 
after  that  time  and  then  sells  them  without  notice,  he  must  sustain  the  loss. 
{In  re  John  H.  Daniels,  13  B.  R.  46;  s.  c.  6  Biss.  405.) 

A  tenant  of  leasehold  premises  owned  by  the  bankrupt  can  not  interfere  be- 
tween the  owner  of  the  reversion  and  the  assignee,  and  ask  that  the  rents  derived 
from  the  tenements  shall  be  appropriated  to  the  extinguishment  of  the  ground 
rent  until  he  is  personally  charged  with  it.  {In  re  Mark  Banks,  1  N.  Y.  Leg. 
Obs.  250;  s.  c.  5  Law  Rep.  371.) 

If  a  receiver  was  authorized  to  issue  certificates  and  make  them  a  lien  on  the 
property  for  the  purpose  of  preserving  it,  the  assignee  can  not  object  to  the 
validity  of  the  lien.     {Jerome  v.  McCarter,  15  B.  R.  546.) 

If  the  lien  depends  upon  possession,  the  creditor  will  be  deemed  to  have 
waived  and  abandoned  it  by  a  voluntary  surrender  of  the  property  to  the^ 
assignee.     {In  re  J.  0.  MitcheU,  8  B.  R.  47;  s.  c.  5  C.  L.  N.  271.) 

In  West  Virginia,  the  State  has  a  prior  lien  for  taxes  on  all  realty.  If  the 
lien,  however,  is  for  a  debt  other  than  taxes,  the  State  is  not  entitled  to  any 
preference  over  other  creditors  of  the  same  class.  {In  re  Brand,  3  B.  R.  824; 
s.  c.  2  L.  T.  B.  66.) 

The  State  of  New  York  has  a  lien  upon  the  machinery  and  tools  of  a  con- 
tractor which  are  used  by  him  on  the  prison  premises  for  operating  a  contract 
for  the  services  of  convicts.  {In  re  Edward  Burt  et  al.  13  B.  R.  137;  s.  c.  13 
Blatch.  252.) 

If  there  are  several  judgments,  the  priority  of  the  lien  on  the  real  estate  is 
determined  by  the  order  in  which  the  judgments  are  obtained,  and  the  priority 
of  the  lien  on  the  personal  property  is  determined  by  the  order  of  the  levy  of 
execution.     {Johnson  v.  Sogers,  15  B.  R.  1 ;  s.  c.  14  A.  L.  J.  427.) 

A  mortgage  which  is  recorded  before  the  filing  of  a  mechanic's  lien  claim, 
is,  under  the  laws  of  New  York,  entitled  to  priority.  {Moran  v.  Schnugg,  7 
Ben.  899.) 

The  assignee  is  not  entitled  to  object  to  any  mistake  in  regard  to  the  order 
of  priority  in  which  liens  are  to  be  paid  for,  he  is  only  interested  in  the  surplus. 
{Jerome  v.  McCarter,  15  B.  R.  546.)    ' 

The  power  of  marshaling  assets  will  not  be  exercised  to  the  material  injury 
or  prejudice  of  the  creditor  holding  both  funds.  -{In  re  Sauthofi'&  Olson,  14 
B.  R.  364;  s.  c.  8  0.  L.  N.  370;  s.  c.  3  Cent.  L.  J.  544.) 

A  mere  delay  or  postponing  of  payment  is  not  regarded  as  a  material  injury, 
for  the  interest  of  the  claim  is  deemed  an  adequate  compensation  to  the  party 
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for  such  delay.      (/H  re  Sauthoff  &  Olson,  14  B.  R.  364;  s.  c.  8  0.  L.  N.  370; 
s.  c.  3  Cent.  L.  J.  544.) 

An  action  to  foreclose  a  morteage  is  not  a  doubtful  remedy,  and  will  not 
unreasonably  delay  the  party  or  materially  injure  or  prejudice  his  rights. 
(In  re  Sauthoff  &  Olson,  14  B.  R.  364;  s.  o.  8  0.  L.  N.  870;  s.  c.  3  Cent.  L.  J. 
644.) 

Where  a  third  party  has  assigned  his  property  to  a  creditor  to  secure  the 
debt,  he  may  require  the  creditor  to  first  exhaust  all  the  property  of  the  bank- 
rupt upon  which  he  has  a  claim  before  proceeding  against  the  property  so 
assigned.  {In  re  Sauthoff  &  Olson,  14  B.  R.  364;  s.  c.  8  0.  L.  N.  370;  s.  c.  3 
Cent.  L.  J.  544.) 

Where  a  third  party  has  assigned  his  property  to  a  creditor  to  secure  the 
debt,  the  creditor  is  not  required  to  exhaust  such  security  before  he  can  enforce 
his  remedies  against  the  banlirupt's  estate.  {In  re  Sauthoff  &  Olson,  14  B.  R. 
364;  s.  0.  8  C.  L.  N.  370;  s.  c.  3  Cent.  L.  J.  544.) 

If  the  United  States  holds  collaterals,  it  may  assert  its  claim  against  the 
estate  without  first  exhausting  the  collaterals.  {Lewis  v.  U.  8.  13  B.  R.  83; 
s.  c.  14  B.  R.  64;  s.  c.  92  U.  S.  618.) 

Attorney's  Lien. 

An  attorney's  lien  on  the  papers  of  a  bankrupt  for  professional  services  is 
preserved.  {In  re  New  York  Mail  Steamship  Co.  2  B.  R.  74;  in  re  Orrin  Brown, 
6  Law  Rep.  324.) 

There  is  no  lien  on  any  papers  for  opposing  the  petition  in  involuntary 
bankruptcy.     {In  re  New  York  Mail  Steamship  Co.  2  B.  R.  74.) 

In  adjusting  and  liquidating  such  a  lien  the  following  points  must  be 
ascertained : 

1.  What  suits  ought  to  be  proceeded  with  by  the  assignee,  either  in  pros- 
ecution or  defense. 

2.  What  papers  in  such  suits  are  in  the  possession  of  the  attorney,  which 
are  necessary  to  the  assignee  in  prosecuting  or  defending  such  suits. 

3.  The  amounts  due  and  unpaid  to  the  attorney  in  respect  of  professional 
services  rendered  by  him  in  and  about  such  suits  severally,  which  are  liens 
on  such  papers,  and  which  ought  to  be  paid  to  the  attorney  on  the  delivery 
of  such  papers  to  the  assignee.  {In  re  New  York  Mail  Steamship  Co.  2  B. 
R.  74.) 

The  statement  of  the  notes  on  the  schedule  as  part  of  the  bankrupt's  estate 
hy  the  attorney  is  not  a  waiver  of  his  lien  thereon.  {In  re  Orrin  Brown,  5  Law 
Rep.  324.) 

PIedg^e§. 

In  order  to  constitute  a  mortgage,  the  legal  title  must  pass  to  the  creditor. 
If  the  transaction  is  merely  a  pledge,  the  oreilitor  will  waive  his  lien  by  surren- 
dering the  possession  to  the  debtor.     {In  re  Harlow,  10  B.  R.  280.) 

A  party  who  loans  money  to  a  party  on  a  note  indorsed  by  him,  does  not 
take  it  as  a  pledge.     {In  re  George  S.  Weeks,  13  B.  R.  263.) 

Where  a  promissory  note  is  pledged  by  a  debtor  to  secure  a  debt,  the  special 
property  of  the  pledgee  is  not  lost  by  a  redelivery  to  the  pledgor  to  enable  him 
to  collect  the  note.  Money  which  he  may  collect  thereon  is  the  specific  proper- 
ty of  the  creditor.  {OUirlc  v.  Iselin,  9  B.  R.  19;  s.  c.  11  B.  R.  337-  s  c  21 
Wall.  360;  s.  c.  10  Blatch.  2(;4.) 

If  a  note  is  in  the  possession  of  a  prior  pledgee,  an  actual  delivery  of  the  note 
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to  a  subsequent  pledgee  is  not  indispensable  to  the  Talidity  of  the  pledge.     {In 
re  William  H.  Wiley,  4  Biss.  171.) 

A  past  consideration  is  a  sufficient  consideration  for  a  pledge,  if  there  still 
remaius  a  subsisting  liability.     {In  re  William  H.  Wiley,  4  Biss.  171.) 

Comraercial  paper  deposited  by  the  bankrupt  as  security,  is  personal  prop- 
erty within  this  clause.  If  the  bankrupt  has  indorsed  such  paper,  the  pledgee 
■can  only  prove  for  the  amount  due,  for  the  bankrupt  can  not,  by  giving  him  a 
promise  for  more,  enable  him  to  prove  beyond  the  real  debt.  Against  the 
promisors  on  the  collateral  notes,  he  can  prove  for  the  full  amount  of  the  notes, 
but  he  can  receive  in  dividends  from  both  parties  no  more  than  his  whole  debt. 
There  is  no  technical  difficulty  in  the  way  of  this  mode  of  dealing  with  the  sub- 
ject, because  the  creditor  can  surrender  the  principal  note  to  the  bankrupt,  and 
make  bis  proof  on  the  indorsement  up  to  the  amount  of  his  debt  against  the 
bankrupt,  and  he  will  then  have  no  security  for  his  debt.  {Ex  parte  Farns- 
wortb,  Lowell,  49.7.) 

If,  together  with  an  indorser,  the  note  of  the  bankrupt  is  secured  by  a  col- 
lateral put  up  by  the  maker,  equity  will  treat  the  collateral  as  for  the  benefit  of 
the  indorser.  The  holder  has  two  resources,  and  if  he  makes  the  money  out  of 
the  indorser  the  latter  has  an  equitable  right  to  the  application  of  the  collateral 
for  his  benefit,  or  he  may  require  in  equity  that  the  collateral  shall  be  first  ap- 
plied.    {In  re  Thomas  Morrison,  10  B.  R.  105;  s.  c.  6  C.  L.  N.  110.) 

A  party  with  whom  a  sum  of  money  has  been  deposited  to  indemnify  him  as 
security  in  an  appeal  from  a  judgment  rendered  against  the  bankrupt  which  is 
still  pending,  may  hold  the  same  until  his  Uability  is  terminated.  {In  re  Buse, 
3  B.  E.  215.) 

If  the  assignee  collects  a  note  that  has  been  pledged,  the  court  may  direct 
that  the  proceeds  shall  be  applied  to  extinguish  the  liability  of  the  pledge.  {In 
re  William  H.  Wiley,  4  Biss.  171.) 

A  pledgee  has  a  right  to  use  his  collaterals  either  by  sale  or  collection  until 
the  full  amount  of  his  debt  is  satisfied.     {Jerome  v.  MoGarter,  15  B.  R.  546.) 

An  assignee  can  not  object  that  a  pledgee  was  allowed  to  prove  for  the  full 
amount  of  a  bond  issued  by  the  bankrupt  and  delivered  to  him  as  a  collateral. 
{Jerome  v.  McCarter,  15  B.  R.  546.) 

An  irrevocable  power  of  attorney  to  transfer  stock  as  a  security  for  a  debt  is 
not  revoked  by  the  death  of  the  attorney,  and  the  cieditor  is  entitled  to  the  se- 
curity as  against  the  assignee  of  the  debtor.  {Lightner  v.  Nat'l  Bank,  15  B.  R. 
69;  s.  c.  82  Penn.  301.) 

Vendor's  Liien. 

The  vendor's  lien  for  unpaid  purchase  money  will  prevail  against  the  assignee 
under  the  bankrupt  law.  The  lien  is  not  extinguished  by  taking  notes,  nor  by 
obtaining  judgment  upon  the  notes.  {In,  r«  Perdue,  2  B.  R.  183;  s.  c.  2  W.  J. 
279.) 

The  vendor's  lien  is  personal,  and  not  assignable.  It  does  not  pass  to  the 
transferee  of  a  note  given  for  the  purchase  money.  {In  re  S.  W.  Brooks,  2  B. 
R.  466.) 

A  vendor's  lien  is  not  waived  by  taking  a  mortgage  on  the  land  therefor,  and 
takes  precedence  over  a  judgment  lien  obtained  prior  to  the  mortgage.  {In  re 
Bryan,  3  B.  R.  110.) 

A  vendor's  lien  is  not  waived  or  in  any  manner  affected  by  taking  a  mort- 
gage upon  the  property  therefor.  {In  re  Hutto,  4  B.  R.  787;  s.  c.  1  L.  T.  B.. 
226;  s.  c.  3L.  T.  B.  197.) 

A  vendor  has  no  lien  on  the  rents  for  the  unpaid  purchase  money.  {Hall  v. 
Semel,  10  B.  R.  295.) 


608  THE   BANKEUPT   LAW.  [§  50Y5. 

If  the  vendor  of  land  sold  to  the  bankrupt,  collects  the  rents,  he  is  enti- 
tled to  credit  them  on  the  unpaid  purchase  money.  (Sally.  Scovtl,  ]0  R.  R. 
295.) 

The  right  to  the  rents  of  land  vests  in  the  assignee  from  the  time  of  the  com- 
mencement of  the  proceedings  in  bankruptcy,  and  an  agreement  that  the  vendor 
may  collect  them,  and  apply  them  to  the  unpaid  purchase  money  is  thereby 
terminated,     {ffall  v.  Scovel,  10  B.  R.  295.) 

If  the  vendor  of  land  still  holds  the  title,  his  claim  for  the  purchase  money 
is  secured.     (In  re  William  M.  Lloyd,  15  B.  R.  257;  s.  o.  24  Pitts.  L.  J.  113.> 

llechamc§'  Liiens. 

The  laws  of  Massachusetts,  Oregon,  New  Jersey,  Pennsylvania,  Nevada,  and 
Wisconsin  create  a  lien  as  soon  as  the  labor  is  performed,  or  the  material  fur- 
nished and  used,  but  declare  that  it  shall  be  dissolved  unless  the  creditor  shall 
file  a  lien  claim  within  a  prescribed  period.  Such  lien  claim  may  be  filed  after 
the  commencement  of  proceedings  in  bankruptcy.  These  steps  are  necessary  t» 
keep  the  lien  alive,  and  can  not  be  deemed  encroachments  upon  the  authority  of 
the  bankrupt  court.  No  sale  can  be  made  during  the  pendency  of  the  proceed- 
ings in  bankruptcy.  The  State  court  will  order  the  suit  to  stand  continued  to 
await  the  result  of  the  action  in  the  bankrupt  court.  {Clifton  v.  Foster,  3  B.  R. 
656;  s.  c.  103  Mass.  233;  in  re  Coulter,  5  B.  R.  64;  s.  c.  2  Saw.  42;  s.  c.  1  L. 
T.  B.  257 ;  in  re  Cook  &  Gleason,  3  Biss.  122 ;  in  re  Dey,  3  B.  R.  305 ;  s.  c.  3- 
Ben.  450 ;  s.  c.  9  Blatch.  285 ;  Keller  v.  Benmead,  68  Penn.  449 ;  in  re  Hope 
Mining  Co.  1  Saw.  710;  vide  in  re  Philo  R.  Sabin,  12  B.  R.  142.) 

A  mechanic's  lien  which  derives  its  existence  wholly  from  a  State  statute, 
and  the  continuance  of  which  is  by  such  statute  made  dependent  on  the  com- 
mencement of  a  suit  within  a  prescribed  period,  is  not  preserved  as  a  valid  in- 
cumbrance on  the  property  when  no  suit  is  commenced  in  the  State  court,  and 
no  step  taken  in  the  bankrupt  court  equivalent  to  such  suit,  within  the  time 
limited  by  the  statute  for  the  preservation  and  enforcement  of  the  lien,  although 
proceedings  in  bankruptcy  are  commenced  within  that  period.  {In  re  William 
Brunquest,  14  B.  R.  259.) 

To  preserve  a  statutory  lien,  dependent  for  its  continued  existence  upon  the 
observance  of  the  terms  of  the  statute,  those  terms  must  be  complied  with  by 
performance  of  the  required  act  or  its  equivalent.  {In  re  William  Brunquest, 
14  B.  R.  259.) 

A  lien  claimant  can,  as  an  equivalent  for  commencing  a  suit  in  a  State  court, 
prove  or  assert  his  lien  in  the  bankruptcy  proceedings  within  the  time  limited  by 
the  statute  creating  the  lien.     {In  re  William  Brunquest,  14  B.  R.  259.) 

When  the  material  is  not  in  fact  used  by  the  bankrupt  in  the  building,  the 
creditor  must  show  that  he  sold  it  to  be  so  used.  {In  re  Cook  &  Gleason,  a 
Biss.  122.) 

The  amount  required  to  finish  a  contract  should  be  deducted  from  the  stipu- 
lated price.     {In  re  Cook  &  Gleason,  3  Biss.  122.) 

No  claim  can  be  allowed  for  work  done  after  the  filing  of  the  petition  in  bank- 
ruptcy.    {In  re  Cook  &  Gleason,  3  Biss.  122.) 

The  liens  of  mechanics  and  others  for  work  and  material  relate  back  to  the 

commencement  of  the  buildmg,  without  reference  to  the  time  when  the  work  is 

done  or  material  furnished,  and  have  a  priority  over  all  liens  created  by  the 

•party  after  that  time.     Hence  they  prevail  over  a  mortgage  executed  after  the 

commencement  of  the  building.     {In  re  Hoyt,  3  Biss.  436.) 

There  is  no  preference  as  between  the  claimants  of  mechanics'  liens.  The 
circumstance  of  one  commencing  work  first  does  not  give  any  priority.     They 
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all  stand  on  the  same  footing,  and  are  to  be  paid  in  full  or  pro  rata  as  the  funds 
may  suflBce.     (In  re  Hoyt,  3  Biss.  436.) 

Hauling  quartz  to  be  crushed  in  a  mill  is  performing  labor  in  carrying  on  the 
mill.     (In  re  Hope  Mining  Co.  1  Saw.  710.) 

No  allowance  out  of  the  bankrupt's  estate  can  be  made  to  the  counsel  for  a 
lien  creditor  who  has  successfully  resisted  an  attempt  on  the  part  of  the  assignee 
to  vacate  the  lien.     (In  re  Hope  Mining  Co.  7  B.  R.  598.) 

Where  a  legislature  in  one  act  consolidates  all  the  old  laws  on  the  subject  of 
mechanics'  liens  and  repeals  the  former  laws,  the  new  act  is  to  be  considered  as 
substituted  for  and  continuing  in  force  the  proTJsions  of  the  old  laws  rather 
than  as  abrogating  and  annulling  them.     {In  re  Hope  Mining  Co.  1  Saw.  710.) 

An  act  which  repeals  a  lien  law,  and  thereby  takes  away  the  lien  for  labor 
already  performed,  is  unconstitutional  and  void  so  far  as  it  impairs  the  obliga- 
tion of  the  contract.     {In  re  Hope  Mining  Co.  1  Saw.  710.) 

The  proceeds  arising  from  the  sale  of  a  vessel  are  subject  to  the  following 
liens,  in  the  following  order,  to  wit: 

1st.  Strictly  maritime  liens,  such  as  seamen's  wa^es,  materials,  supplies  and 
repairs  in  ports  of  other  States,  for  damages  for  collision,  and  for  tonnage  and 
wharfage  in  foreign  ports. 

2d.  Mortgage  liens  under  mortgages  made  and  recorded  according  to  the  re- 
quirements of  section  4192.  {In  re  Dwight  Scott,  3  B.  R.  742;  s.  c.  1  Abb.  C. 
C.  136.) 

A  maritime  lien  is  not  divested  by  the  proceedings  in  bankruptcy.  (The 
Ironsides,  4  Biss.  518.) 

Liens  created  by  State  laws  upon  vessels  are  void.  {In  re  Scott,  15  1.  R.  R. 
59 ;  in  re  Edith,  6  B.  R.  449 ;  s.  c.  5  Ben.  432.) 

Material-men  have  a  lien  upon  domestic  vessels  for  repairs  made  in  the  home 
port.     {Inre  Kiikland,  Chase  &  Co.  12  A.  L.  Reg.  300.) 

If  the  repairs  are  made  on  the  credit  of  the  respective  vessels,  and  charged 
on  the  books  to  the  vessels,  the  lien  is  not  waived  by  merely  making  out  a 
general  account  against  the  owner.  {In  re  Kirkland,  Chase  &  Co.  12  A.  L.  Reg. 
300.) 

The  new  rule  in  admiralty  applies  to  all  libels  in  rem  by  material-men  filed 
after  the  passage  of  the  rule,  whether  the  repairs  were  made  before  or  after  its 
passage.     {In  re  Kirkland,  Chase  &  Co.  12  A.  L.  Reg.  300.) 

Judgments. 

The  lien  of  a  judgment  is  preserved.  {Lisingatan  v.  Livingston,  2  Caines, 
300;  Haworth  v.  Travis,  13  B.  R.  145;  s.  c.  67  III.  301;  Loudon  v.  Blanford, 
m  Geo.  150.) 

The  bankrupt  act  does  not  discourage  diligence  in  the  collection  of  debts. 
Creditors  who  have  obtained  a  lien,  by  a  legitimate  effort  to  collect  an  honest 
debt,  must  be  permitted  to  enjoy  the  advantages  gained  by  their  diligence.  {In 
re  Keir,  2  B.  R.  388  ;  s.  c.  2  L.  T.  B.  39;  in  re  Campbell,  1  B.  R.  165;  s.  c. 
1  Ahb.  C.  C.  185;  s.  c.  1  L.  T.  B.  30;  s.  c.  6  Phila.  445;  in  re  Schnepf,  1  B. 
R.  190;  s.  c.  2  Ben.  72.) 

Where  the  judgment  is  not  a  lien  by  the  State  laws,  it  will  not  be  treated  as 
a  lien  by  the  bankrupt  court.  {In  re  Mcintosh,  3  B.  R.  506;  in  re  Cozart,  3  B. 
R.  508.) 

The  filing  of  a  transcript  of  a  judgment  on  Christmas  is  a  mere  ministerial 
act,  and  will  give  a  valid  lien.  {In  re  R.  C.  Worthington,  14  B.  B.  386;  s.  c. 
3  Cent.  L.  J.  526;  s.  c.  8  C.  L.  N.362;  9  C.   L.  N.  346.) 

89 
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An  indorser  who  pays  the  judgment  against  him  may  take  an  assignment  of 
the  judgment  against  the  maker  of  the  note,  and  claim  the  Hen  thereby  secured. 
(Olaaon  v.  Morris,  10  Johns.  524.) 

Where  a  judgment  has  been  obtained  in  a  State  court  by  fraudulent  conduct 
on  the  part  of  the  plaintiff,  its  validity  can  not  be  contested  in  the  bankrupt 
court.  Assignees  and  creditors  must  resort  to  the  State  court  in  which  the 
judgment  was  rendered  to  test  its  validity.  {In  re  Burns,  1  B.  R.  1T4;  s.  c.  7 
A.  L.  Reg.  105;  s.  c.  6  Phila.  448;  in  re  Campbell,  1  B.  R.  165;  s.  c.  1  Abb.. 
C.  0.  185;  s.  c.  1  L.  T.  B.  30;  s.  c.  6  Phila.  445.) 

The  objection  that  there  is  usury  in  the  consideration  of  the  debt  upon  which 
the  judgment  is  founded,  can  not  be  raised  in  the  bankrupt  court.  The  district 
court  can  not  go  behind  the  judgment  of  a  State  court  and  inquire  into  the  con- 
sideration of  the  debt  upon  which  the  judgment  is  founded.  If  any  matter  of 
fact  constitutes  the  ground  for  a  review,  a  writ,  of  error  coram  noMs  in  the  court 
wherein  the  judgment  -was  rendered  would  be  the  proper  mode  of  redress.  A 
court  of  equity  is  not  the  proper  forum.     {McKintey  v.  Harding,  4  B.  R.  39.) 

A  judgment  can  not  become  usurious  by  means  of  a  stipulation  that  the  ac- 
cruing interest  shall  bear  interest  if  not  paid  annually.  The  State  laws  provide 
the  rate  of  interest  a  judgment  shall  bear,  and  the  parties  can  not  change  it  by 
stipulations  or  terms  inserted  therein.  Such  stipulations  are  simply  void.  The 
payment  of  a  judgment  confessed  for  a  sum  due  may  be  enforced  by  execution; 
but  if  the  creditor  neglects  or  forbears  to  use  this  remedy,  he  can  not  recover  in- 
terest on  interest  accruing  in  the  mean  time.  The  fact  that  such  a  stipulation 
was  never  attempted  to  be  enforced  is  a  good  defense  to  the  charge  of  usury. 
{In  re  Price  Fuller,  4  B.  R.  115 ;  s.  c.  1  Saw.  243.) 

The  statutory  right  of  a  judgment  creditor  to  redeem  the  lands  of  his  debtor, 
sold  under  judicial  process,  is  not  taken  away  by  the  bankruptcy  of  the  debtor 
occurring  after  the  rendition  of  judgment  and  before  the  offer  to  redeem.  (JVim- 
lle  V.  Williamson,  14  B.  R.  53 ;  s.  c.  49  Ala.  525.) 

Under  the  laws  of  New  York,  a  judgment  confessed  to  secure  future  ad- 
vances of  notes  and' other  commercial  paper  is  valid.  {Gook  v.  Whipple,  9  B.  B> 
155;  s.  c.  55N.  Y.  150.) 

In  New  York,  the  filing  and  docketing  of  a  transcript  of  a  judgment  in  the 
office  of  the  county  clerk  makes  the  judgment  a  lien  on  all  the  real  estate  of  the 
defendant  situated  in  .the  county.  [In  re  J.  P.  &  J.  Smith,  1  B.  R.  599 ;  s.  c.  2 
Ben.  122;  s.  c.  2  Ben.  432;  s.  c.  1  L.  T.  B.  112.) 

In  New  York,  a  judgment  rendered  against  four  persons  as  joint  debtors  m 
an  action,  in  which  one  of  them  was  not  served  with  process,  and  in  which  he 
did  not  appear,  is  not  a  legal  lieu  upon  the  individual  property  of  the  person 
who  was  not  served  with  a  process.  Nor  is  it  entitled  to  payment  out  of  real 
estate  purchased  in  his  name  prior  to  the  creation  of  the  debt  on  which  such 
judgment  is  founded,  although  one-half  of  the  purchase  money  was  furnished  by 
one  of  the  other  joint  debtors  whom  it  binds.  Nor  will  the  fact  that  these  two 
were  partners  give  it  any  claim  to  payment  therefrom,  on  the  ground  that  the 
one  who  was  served  with  process  had  an  equitable  interest  therein.  Such  an 
equitable  interest  is  not  bound  by  a  judgment  and  execution  against  the  owner. 
Nor  will  the  fact  that  the  four  joint  debtors  were  partners  make  it  a  lien  upon 
such  property.  The  judgment  is  not  even  evidence  of  indebtedness  as  against 
the  party  not  served,  and  a  fortiori  is  no  lien  in  equity  any  more  than  at  law 
upon  his  separate  property.  No  lien  is  obtained  upon  equitable  interests  or 
choies  in  action  by  judgment  and  execution  alone.  In  order  to  obtain  a  lien,  the 
creditor  must  have  his  execution  returned  unsatisfied,  and  file  a  bill  in  equity, 
or  take  other  legal  proceedings  to  reach  such  choses  in  action  or  equitable  inter- 
ests.    {In  re  Hinds  et  al.  3  B.  R.  351.) 

In  Texas,  from  Feb.  14,  1860,  to  Nov.  9,  18C6,  a  judgment  in  a  court  of  re- 
cord created  no  lien  on  real  estate,  unless  the  same  was  recorded  in  the  clerk's. 


§  5075.]  JUDGMENTS.  611 

o£Bce  of  the  county  court  in  the  county  where  the  land  was  situated.  A  deed 
made  before,  but  recorded  after  the  rendition  of  a  judgment,  passes  a  legal  title, 
and  prevents  the  judgment  from  becoming  a  lien  on  the  landa  so  conveyed.  {In 
re  C.  Dean,  3  B.  K.  769.) 

In  Georgia,' a  judgment  is  not  a  lien  upon  a  promissory  note,  nor  entitled  to 
priority  of  payment  out  of  the  proceeds  thereof.  The  State  laws  relating  to  the 
distribution  of  the  estate  of  a  decedent,  and  of  money  brougtit  into  a  State  court, 
do  not  govern  the  distribution  of  the  estate  of  a  bankrupt.  The  bankrupt's  as- 
sets must  be  divided  in  accordance  with  the  provisions  of  the  bankrupt  act.  {In 
re  Erwin  &  Hardy,  8  B.  R.  580.) 

In  Georgia,  a  judgment  becomes  dormant  when  there  has  been  no  entry  upon 
the  execution  for  seven  consecutive  years,  although  the  stay  laws  were  in  force 
and  the  rebellion  existed  during  a  portion  of  that  time.  {In  re  Oozart,  3  B.  E. 
508) 

i  In  Ohio,  the  sheriff  may  make  a  levy  on  land  by  getting  a  description  of  the 
land  from  the  recorder's  office,  and  indorsing  a  description  of  the  lands  and  the 
fact  of  the  levy  on  the  back  of  the  execution,  without  going  near  the  land,  and 
such  a  levy  becomes  a  valid  lien  on  the  land.  {Armstrong  v.  Rickey  Brothers,  2 
B.  R.  473;  s.  o.  1  C.  L.  N.  145.) 

In  North  Carolina,  a  judgment  prior  to  the  enactment  of  the  Code  Of  Civil 
Procedure  was  not  a  lien  on  the  property,  either  real  or  personal,  of  the  defend- 
ant until  a  levy  was  actually  made.  Without  the  levy  there  was  no  lien.  {In 
re  Mcintosh,  2  B.  R.  506 ;  in  re  Mebane,  3  B.  R.  347.) 

In  Missouri,  a  judgment  is  not  a  lien  upon  personal  property  until  there  has 
been  an  actual  seizure  thereof.     {In  re  Kerr,  2  B.  R.  388;  s.  c.  2  L.  T.  B.  39.) 

In  Mississippi,  the  enrolment  of  a  judgment  makes  the  judgment  a  lien  upon 
all  the  estate,  real  and  personal,  of  the  defendant  situated  in  the  county  where 
the  enrolment  is  made.  {Pennington  v.  Sale  <&  Phelan  et  al.  1  B.  R.  572 ;  Jones 
V.  Leach  et  al.  1  B.  K.  595.) 

The  question  of  the  validity  of  a  lien  can  not  be  decided  on  ex  parte  affida- 
vits.    {In  r»  Hafer  &  Bro.  [in  re  Beck],  1  B.  R.  586 ;  s.  c.  6  Phila.  474.) 

If  an  assigment  is  fraudulent,  a  creditor  may  obtain  a  lien  upon  the  real  es- 
tate by  getting  ajudgment,  and  upon  the  personal  property  by  the  levy  of  an 
execution  thereon,  and  such  lien,  if  obtained  before  the  commencement  of  the 
proceedings  in  bankruptcy,  is  valid  as  against  the  assignee.  {Johnson  y.  Sogers, 
15  B.  R.  1 ;  s.  e.  14  A.  L.  J.  427.) 

A  creditor  who  is  precluded  from  assailing  an  assignment  as  fraudulent  can 
not  obtain  a  lien  on  the  property  which  will  be  valid  as  against  the  assignee. 
{Johnson  v.  JRogers,  15  B.  R.  1 ;  s.  c.  14  A.  L.  J.  427.) 

A  creditor  who,  with  full  knowledge  of  the  facts  that  constitute  the  fraud, 
concurs  with  other  creditors  in  assenting  to  its  execution,  can  not  impeach  it  as 
fraudulent.     {Johnson  v.  Rogers,  15  B.  R.  1 ;  s.  c.  14  A.  L.  J.  427.) 

A  party  who  takes  a  colorable  transfer  of  a  claim  from  a  trustee  who  has  ac- 
cepted the  trust  with  full  knowledge  of  all  the  facts,  can  not  impeach  the  as- 
signment.    {Johnson  V.  Rogers,  15  B.  R.  1 ;  s.  c.  14  A.  L.  J.  427.) 

A  creditor  who  has  assented  to  an  assignment  may  purchase  a  claim  from  a 
creditor  who  has  not  done  so,  and  as  to  that  claim,  may  impeach  the  assign- 
ment.    {Johnson  v.  Rogers,  15  B.  R.  1 ;  s.  c.  14  A.  L.  J.  427.) 

A  creditor  who  purchases  property  from  the  trustee  in  ignorance  of  the  fraud 
is  not  precluded  from  impeaching  the  assignment.  {Johnson  v.  Rogers,  15  B. 
R.  1 ;  s.  c.  14  A.  L.  J.  427.) 

TA  party  who  purchases  ajudgment  has  no  higher  right  to  impeach  a  fraud- 
ulent assignment  than  his  assignor  had.     {Johnson  v.  Rogers,  15  B.  R.  1." 
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A  juilgment  against  a  partner  individually  is  a  lien  on  real  estate  held  by  the 
firm,  subject,  however,  to  the  payment  of  the  firm  debts  and  the  equites  of  the 
other  partner.     {Johnson  v.  Rogers,  15  B.  R.  1 ;  s.  c.  14  A.  L.  J.  427.) 

A  judgment  rendered  after  the  commencement  of  the  proceedings  in  bank- 
ruptcy, is  not  entitled  to  a  lien  oh  a  fund  in  a  State  court.  {Loudon  v.  Blan- 
ford,'5&  Quo.  150.) 

Executions. 

A  levy  that  is  good,  and  creates  a  valid  lien  under  the  State  laws,  will  be 
held  valid  in  the  bankrupt  court.  {McLean  v.  Eockey,  3  McLean,  285;  in  re 
Dudley,  1  Penn.  L.  J.  302;  in  re  Winn,  1  B.  R.  496;  s.  c.  1  L.  T.  B.17;  Arm- 
strong V.  Bichey  Brothtrs,  2  B.  R.  473 ;  s.  c.  1  C.  L.  N.  145.) 

The  lien  of  a  levy  is  not  affected  by  the  fact  that  the  execution  creditor  held 
further  securities  for  the  judgment.     {In  re  Peter  Hufnagel,  12  B.  R.  554.) 

The  lien  of  a  levy  made  under  an  execution  issued  upon  a  final  judgment,  ob- 
tained iona  fide  and  without  collusion,  provided  such  lien  attached  before  the 
commencement  of  proceedings  in  bankruptcy,  is  preserved.  {In  re  Bernstein,  1 
B.  R.  199;  s.  c.  2  Ben.  44;  in  r«  J.  P.  &J.  Smith,  IB.  R.  599;  s.  c.  1  L.  T.  B.  112; 
s.  c.  2  Ben.  122 ;  s.  c.  2  Ben.  432 ;  in  re  Kerr,  2  B.  R.  388 ;  s.  c.  2  L.  T.  B.  39 ;  inre 
Campbell,  1  B.  R.  165;  s.  c.  1  Abb.  C.  0.  185;  s.  c.  1  L.  T.  B.  30;  s.  c.  6Phila. 
445 ;  in  re  Schnepf,  1  B.  R.  190;  s.  c.  2  Ben.  72.) 

Where  a  creditor  obtains  a  judgment,  and  holds  or  uses  it  for  the  purpose  pf 
preventing  or  obstructing  other  creditors  in  the  collection  of  their  claims,  courts 
will  see  that  no  undue  advantage  is  taken.  {In  re  Kerr,  2  B.  R.  388 ;  s.  c.  i  L.  T. 
B.  39 ;  s.  c.  6  Phila.  445.) 

In  the  absence  of  fraud,  or  preference  in  obtaining  a  judgment  and  execution, 
mere  delay  in  making  a  levy  will  not  defeat  the  lien  which  the  law  gives 
against  the  goods  of  a  defendant  in  execution  from  the  time  the  writ  comes  into 
the  hands  of  the  sheriff.  {In  re  Chas.  R.  Weeks,  4  B.  R.  364 ;  s.  c.  2  Biss. 
259.) 

The  sheriff  has  no  lien  upon  goods  under  the  levy  of  an  execution  issued 
upon  a  judgment  obtained  in  violation  of  the  bankrupt  law,  and  thus  rendered 
void.     {In  re  David  Kempner,  43  How.  Pr.  129.) 

When  a  constable  levies  on  property  in  the  hands  of  a  sheriff  by  virtue  of  a 
judgment  subsequently  declivred  to  be  invalid,  as  a  fraud  upon  the  bankrupt  act, 
but  suspends  further  proceedings,  the  lien  thus  acquired  will  be  preserved,  even 
though  the  period  fixed  by  law  for  the  lifeiime  of  an  execution  does  elapse 
before  he  can  enforce  it.  {Hougheu  v.  AlUn.  2  B.  R.  399 ;  s.  c.  2  Bond.  244;  s. 
c.  2  L.  T.  B.  47.) 

The  mere  delivery  of  an  execution  to  the  sheriff  does  not  give  to  the  judg- 
ment creditor  a  lien  which  will  prevail  over  the  title  acquired  by  the  assignee  .o 
the  personal  effects  of  the  defendant  in  the  execution.  {In  re  Elam  Rust.  1  N. 
Y,  Leg.  Obs.  326.)  ' 

If  a  judgment  creditor  had  levied  an  execution  on  the  property  before  the 
commencement  of  the  proceedings  in  bankruptcy,  he  is  entitled  to  payment  out 
of  the  proceeds,  although  an  appeal  was  taken  liom  the  judgment  without  fihng 
a  bond  to  stay  execution.  {In  re  Gold  Mountain  Mining  Co.  15  B  R  545  •  s  c 
3  Saw.  601.)  ^  ' 

Where  writs  are  in  the  hands  of  different  officers,  they  take  priority  according 
to  the  time  of  the  levy,  and  not  according  to  the  time  of  tUe  issue.  {In  re  Huehes 
&Son,  11  B.  R.  452;  s.  0.  7  C.  L.  N.  162.) 

As  between  different  writs  issued  from  different  courts,  the  one  first  actually 
executed  bmds  the  property,  without  regard  to  the  priority  of  lien  created  by 
the  delivery  of  the  writ  to  the  officer.     The  warrant  issued  in  a  case  of  involun- 
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tary  bankruptcy  is  such  a  writ  or  legal  process  as  will  divest  the  lien  of  a  prior 
execution  which  has  never  been  levied.     {In  re  Tills  &  May,  11  B.  R.  214) 

The  receipt  of  a  second  execution  after  the  levy  under  the  first,  and  while 
such  levy  remains  in  force,  operates  as  a  constructive  levy  under  the  second,  and 
an  actual  levy  is  unnecessary.  {In  re  J.  P.  &  J.  Smith,  1  B.  R.  599 ;  s.  c.  2 
Ben.  122;  s.  c.  2  Ben.  432;  s.  c.  1  L.  T.  B.  112.) 

A  general  description  of  the  property  is  sufficient  when  the  legal  import  of 
the  return  is  that  the  sheriff  took  possession.  The  lien  of  a  levy  is  not  lost  by 
taking  a  delivery  bond.  The  execution  creditors  are  entitled  to  a  lien  upon  the 
property  levied  upon  by  the  sheriff,  although  it  is  afterwards  seized  by  the 
marshal.     {Swope  v.  Arnold,  5  B.  R.  148.) 

A  levy  does  not  create  a  valid  lien  unless  the  sheriff  designates  the  property 
seized  under  the  execution  either  in  the  body  of  the  return  or  by  reference  to  a 
schedule  accompanying  it.  {Barnes  v.  BilUngton,  1  Wash.  C.  C.  29 ;  s.  c.  4 
Day,  81,  note.) 

Where  a  levy  is  made  prior  to  the  commencement  of  the  proceedings  in 
bankruptcy,  the  lien  thereof  is  not  lost  under  the  laws  of  Missouri,  althougli  the 
sheriff  does  not  sell  during  the  term,  but  returns  the  writ,  for  the  property  may 
be  sold  under  a  new  execution.     {Webster  v.  Woolbridge,  3  Dillon,  74.) 

The  lien  of  a  levy  is  preserved,  although  the  property  is  left  in  the  debtor's 
store  under  the  charge  of  his  employee,  who  gives  the  sheriff  a  receipt  therefor. 
{In  re  Peter  Hufnagel,  12  B.  R.  554.) 

A  levy  does  not  create  a  valid  lien  if  the  debtor  is  allowed  to  remain  in  pos- 
session of  the  propsrty  and  exercise  acts  of  ownership  over  it.  {Barnes  v.  Bil- 
lington,  1  Wash.  (J.  0.  29 ;  s.  c.  4  Day,  81,  note.) 

If  the  levy  has  been  actually  made,  the  execution  is  a  lien  on  the  property, 
although  the  custodian  appointed  by  the  sheriff  is  temporarily  absent  at  the 
time  when  the  marshal  takes  possession.  {In  re  Hughes  &  Son,  11  B.  R.  452; 
s.  c.  7  C.  L.  N.  162.) 

The  lien  of  an  execution  is  lost  unless  the  execution  is  renewed  from  term  to 
term  until  the  proceedings  in  bankruptcy  are  commenced.  {Stewart  v.  Hargrove, 
23  Ala.  429.) 

The  execution  of  a  forthcoming  bond  by  a  third  person  who  claims  the  goods- 
taken  under  an  execution  does  not  destroy  the  lien.  The  lien  may  be  kept  in 
abeyance,  but  its  active  energy  will  be  revived,  and  the  lien  may  be  coerced  so 
soon  as  the  claim  interposed  shall  be  determined  to  be  indefensible.  {Doremus 
-J.  Walker,  8  Ala.  191.) 

A  judgment  creditor  does  not  obtain  a  specific  lien  upon  the  equitable  estate 
of  the  debtor  by  the  return  of  an  execution  unsatisfied,  but  by  the  commence- 
ment of  a  suit  in  equity,  after  the  execution  has  been  so  returned.  {Blake  v. 
Bigelow,  5  Geo.  437;  Powell  v.  Knox,  16  Ala.  364;  in  re  Hinds  et  al.  3  B.  R. 
351.) 

The  return  of  the  sheriff  is  a  matter  of  record,  and  therefore  conclusive, 
and  can  not  be  inquired  into  in  the  proceedings  in  bankruptcy.  If  the  return  is 
false,  the  sheriff  is  answerable  for  it  to  the  proper  party  in  a  proper  action,  but 
its  truth  or  falsity  can  not  be  inquired  into  in  an  action  between  other  parties. 
{Armstrong  v.  Bickey  Brothers,  2  B.  R.  473;  s.  c.  1  C.  L.  N.  145.) 

The  return  of  nulla  lona  does  not  preclude  the  execution  creditor  from  show- 
ing that  there  was  pronerty  of  the  bankrupt  on  which  the  execution  was  a  lien. 
{In  re  Tills  &  May,  11  B.  R.  214.) 

The  plaintiff  in  a  judgment  obtained  in  a  Federal  court  on  which  an  execu- 
tion was  issued,  and  under  which  the  marshal  sold  property  of  the  defendant, 
is  entitled  to  the  proceeds  of  such  sales,  although  that  judgment,  execution,  and 
levy  under  it  were  subsequent  to  a  judgment,  execution,  and  levy  of  process 
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from  a  State  court.  [The  marshal  can  only  sell  such  right  or  interest  in  property 
as  the  process  in  his  hands  will  warrant,  though  he  may  declare  that  he  sells 
more  or  a  higher  interest,  or  even  so  states  in  his  conveyance.  His  conveyance 
transfers  no  more  or  greater  interest  to  the  purchaser  than  the  law,  by  virtue  of 
the  process  and  the  proceedings  upon  which  the  same  is  based,  allows  to  pass. 
If  a  prior  lawful  incumbrance  or  lien  exists,  the  sale  can  only  be  and  is  made  sub- 
ject to. such  incumbrance  or  lien.  A  purchaser  at  an  execution  sale  is  as  much 
bound  to  know  of  the  existence  of  a  prior  lien  or  incumbrance  existing  against 
the  property  offered  by  force  of  a  judgment,  execution,  and  levy,  as  if  there  were 
an  incumbrance  existing  by  a  mortgage,  or  in  any  other  way.  (In  re  Wm.  G. 
Jordan,  3  B.  R.  182.) 

The  sheriff  is  entitled  to  poundage  fee  on  a  levy  at  the  time  he  makes  the 
levy.     A  sale  is  not  necessary.     (In  re  Black  &  Secor,  2  B.  R.  171.) 

Poundage  can  be  allowed  only  on  the  amount  which  the  property  brought, 
and  is  a  lien  thereon.     {In  re  William  Welch,  5  Ben.  278.) 

If  the  sheriff  acts  in  good  faith,  he  is  entitled  to  be  paid,  without  reference 
to  the  validity  of  the  judgment,     (/ra  re  William  Welch,  5  Ben.  278.) 

The  taxation  of  costs  by  a  State  court,  without  notice  either  to  the  bankrupt 
or  the  assignee,  or  any  other  person,  will  not  be  regarded  as  in  any  sense  a 
judicial  act.     (In  re  David  Kempner,  43  How.  Pr.  129.) 

Mortgages. 

A  note  signed  by  the  bankrupt  and  his  wife,  and  secured  by  a  mortgage 
upon  the  wife's  real  property,  may  be  allowed  as  a  secured  demand.  The  court, 
on  proper  motion,  will  attend  to  the  application  of  the  security  and  to  the 
interests  of  the  assignee  in  the  realty.     (In  re  J.  Hartel,  7  B.  R.  559.) 

The  assignment  of  a  lease  by  the  lessor  and  the  execution  of  a  power  of 
attorney  to  collect  the  rent,  gives  the  grantee  a  lien  upon  the  rent  thereby 
reserved.     (MeadorY.  Everett,  10  B.  R.  421;  s.  c.  3  Dillon,  214.) 

Where  the  mortgage  embraces  property  situated  in  two  States,  and  is  duly 
recorded  in  one  State,  but  is  not  duly  recorded  in  the  other,  it  is  valid  as  to 
the  property  situated  in  the  first,  but  will  not  bind  the  property  situated  in  the 
second.  It  must  be  regarded  as  if  the  property  situated  in  the  State  where  it 
was  not  duly  recorded  was  not  embraced  in  it.  (in  re  Soldiers' Business  Mes- 
senger and  Dispatch  Co.  2  B.  R.  519;  s.  c.  3  Ben.  204.) 

When  a  mortgage  contains  a  stipulation  that  the  mortgagor  shall  remain  in 
possession  and  sell  the  mortgaged  property  as  the  agent  of  the  mortgagee,  and 
account  for  the  proceeds  thereof  until  the  mortgage  debt  is  paid,  the  proceeds  of 
all  sales  made  subsequent  to  the  execution  of  the  mortgage  must  be  credited ^ro 
tanto  toward  the  payment  of  the  mortgage  debt,  and  the  debt  itself  will  be  ex- 
tinguished as  soon  as  the  proceeds  of  such  sales  equal  the  amount  of  the  debt 
and  interest,  whether  the  same  have  been  paid  to  the  mortgagee  or  not.  (Baw- 
Mna  V.  National  Banh  of  Eastings,  2  B.  R.  338 ;  s.  c.  1  Dillon,  462 ;  Smith  v 
Ely,  10  B.  R.  553.) 

If  the  mortgagee  never  had  any  such  notes  as  those  described  in  the  mort- 
gage, the  mortgage  is  ineffectual.     (Jewett  v.  Preston,  27  Me.  400.) 

A  mortgage  of  real  property  by  a  corporation  must  be  under  the  corporate 
seal  or  it  will  be  of  no  effect.  (In  re  St.  Helen's  Mill  Co.  10  B.  R.  414-  s  c  3 
Saw.  88.) 

A  moitgage  executed  by  the  oflBcers  without  due  authority  from  the  corpora- 
tion does  not  bind  the  corporation  even  as  an  equitable  mortgage       (In  re  St 
Helen's  Mill  Co.  10  B.  R.  414;  s.  c.  3  Saw.  88.) 

The  distinction  between  real  and  personal  property,  and  between  the  means 
which  are  necessary  to  affect  them,  is  well  settled.     Personal  property,  according 
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to  the  common  law,  could  always  be  transferred  or  incumbered  without  the  use 
of  a  deed  for  that  purpose.  A  seal  has  never  been  held  necessary  to  the  validity 
of  a  bill  of  sale.  A  chattel  mortgage  is  only  a  bill  of  sale  with  a  defeasance  in- 
corporated in  it.  The  presence  or  absence  of  that  formality  is  wholly  immaterial. 
{Gibson  V.  Warden,  11  Wall.  244;  Jenkins  v.  Mayer,  3  B.  R.  776;  s.  c.  2  Biss. 
303.) 

If  the  laws  of  the  State  do  not  require  a  mortgage  of  personal  property  to 
be  under  seal,  the  fact  that  a  seal  is  attached  does  not  change  its  character  or 
effect.  The  seal  may  be  regarded  as  surplusage.  (Oibson  v.  Warden,  14 
Wall.  244;  Hawhins  v.  National  Bank  of  Eastings,  2  B.  E.  838;  s.  q.  1  Dillon, 
462.) 

One  partner  can  bind  the  firm  by  an  instrument  under  seal  in  the  name  of 

the  firm  where  all  the  partners  are  interested  in  the  transactions,  if  there  is  a 

previous  parol  authority  or  a  subsequent  parol  assent  to  the  act.     (O-iison  v. 

Warden,  14  Wall.  244;  EawTcins  v.  National  Bank  of  Hastings,  2  B.  R.  338;  s. 

•c.  1  Dillon,  462.) 

It  is  not  necessary  that  an  agent  should  have  written  authority  to  make  a 
bill  of  sale  of  personal  property.  When  an  agent  without  authority  executes  a 
bill  of  sale  under  seaJ,  the  ratification  need  not  be  by  an  instrument  under  S6al. 
{Jenkins  v.  Mayer,  3  B.  R.  776;  s.  c.  2  Biss.  303.) 

A  mortgage  given  to  secure  future  advances  to  the  amount  of  $25,000,  with 
a  stipulation  that  the  account  shall  be  adjusted  at  a  certain  time,  under  which 
$53,000  was  advanced,  and  more  than  $25,000  repaid,  is  not  thereby  fulfilled 
and  extinguished,  but  stands  as  a  security  for  the  balance  that  was  due  at  the 
stipulated  time  of  settlement,  even  though  ,a  note  for  the  $25,000  was  given 
at  the  time  of  the  execution  of  the  mortgage.  (Jn  re  York  &  Hoover,  3  B. 
R.  661.) 

Under  the  laws  of  Louisiana,  notes  mentioned  in  a  mortgage  as  secured 
thereby,  which  were  placed  in  the  hands  of  an  agent  for  negotiation,  but  not 
negotiated  until  after  the  inscription  of  the  mortgage,  are  protected  by  the  same. 
The  mortgagor's  purpose  was  to  raise  money  by  a  loan,  and,  preparatory 
thereto,  the  notes  were  made  and  a  mortgage,  declaring  the  existence  of  a  debt, 
executed  and  inscribed,  and  both  mortgage  and  notes  placed  in  the  hands  of  an 
agent  for  negotiation.  It  may  be  that,  until  they  were  negotiated,  there  was  no 
creditor,  no  debtor,  no  right  of  action,  and  no  perfect  obligation  ;  but  the  agent, 
from  the  date  of  inscription,  was  in  the  possession  of  all  the  means  to  the  making 
of  a  perfect  eontract  by  the  delivery  of  the  securities  to  a  bona  fide  holder.  These 
securities,  by  such  a  delivery,  become  operative  from  their  date,  and  are  bind^ 
ing  ab  initio.     {In  re  York  &  Hoover,  3  B.  R.  661.) 

Under  the  laws  of  New  Jersey,  a  chattel  mortgage  is  good  against  judgment 
creditors  from  the  time  of  filing.     {Miller  v.  Jones,  15  B.  R.  150.) 

An  assignee  can  not  recover  the  value  of  property  covered  by  a  mortgage  if 
the  mortgagee  took  possession  before  the  commencement  of  the  proceedings  in 
bankruptcy.     {Miller  v.  Jones,  15  B.  R.  150.) 

A  statement  which  notifies  creditors  of  the  extent  of  the  mortgagee's  lien  is 
^ufBcient  to  accompany  the  refiling  of  a  mortgage.  {Miller  v.  Jones,  15  B.  R. 
150.) 

A  mortgage  stipulating  for  the  payment,  at  or  before  the  expiration  of  nine 
months  from  the  date  thereof,  of  certain  notes  therein  described,  one  note  only 
being  described,  and  for  the  payment  of  any  and  all  notes  given  or  indorsed  by 
the  mortgagee  for  the  accommodation  of  the  mortgagor  during  the  pendency  of 
the  mortgage,  secures  all  notes  of  the  kind  mentioned  until  it  is  given  up,  or  in 
some  way  canceled  or  abrogated.  It  is  not  terminated  by  the  payment  of  the 
described  note  and  of  all  notes  given  or  indorsed  within  nine  months  after  its  date. 
</»  re  Ohas.  W.  Griffiths,  3  B.  R.  731 ;  s.  c.  Lowell,  431.) 
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A  mortgage  made  in  good  faith  to-secure  future  advances  is  valid  to  the  ex- 
tent of  the  advances  actually  made.  {Marvin  v.  Chambers,  13  B.  R.  77;  s.  c.  12 
Blatch.  495.) 

Where  amortgage  made  by  a  railroad  corporation  provides  that  it  shall  in* 
elude  all  property  subsequently  acquired  by  the  mortgagor,  it  will  include  a 
railroad  with  its  appurtenances  subsequently  leased  by  the  mortgagor,  and 
the  title  thereto  will  be  valid  as  against  the  assignee  of  the  mortgagor.  {Bar- 
nard V.  N.  &  W.  S.  B.  Co.  14  B.  R.  469 ;  s.  c.  3  Cent.  L.  J.  608  ) 

A  mortgage  or  other  conveyance  made  as  security  for  a  debt  evidenced  by  a 
note  or  bond,  will  operate  as  security  for  the  same  continuing  debt,  though  the 
evidence  of  it  be  changed  by  renewal  or  otherwise.  But  the  rule  is  different 
when  the  security  itself  is  changed,  and  not  the  evidence  of  the  debt.  When  a 
deed  is  made  in  substitution  of  a  prior  deed,  the  prior  deed  ceases  to  have  any 
validity  or  effect.  {In  re  Wynne,  4  B.  R.  23 ;  s.  c.  Chase,  227;  s.  c.  2  L.  T.  ,B.. 
116;  in  re  Jas.  Jordan,  9  B.  R.  416;  s.  c.  7  Pac.  L.  R.  194;  Barron  v.  Morrit,. 
14  B.  R.  371 ;  s.  0.  2  Woods,  354.) 

If  the  mortgage  by  mistake  describes  the  note  as  made  by  A.  and  indorsed 
by  B.,  it  may  be  corrected  in  equity  so  as  to  cover  a  note  made  by  A.  and 
signed  by  B.  as  surety.     {In  re  Clark  &  Daughtrey,  10  B.  R.  21.) 

A  mortgage  of  personal  property  does  not  cover  what  is  afterward  acquired. 
As  to  such  property,  it  is  in  the  nature  of  a  revocable  license  to  take  possession. 
Under  some  circumstances,  the  term  "  goods  and  merchandise,"  may  include 
fixtures,  but  the  facts  of  the  case  may  limit  the  construction  of  the  language. 
{In  re  Eldridge,  4  B.  R.  498;  s.  c.  2  Biss.  362.) 

If  a  mortgagee  takes  possession  of  the  vessel  mortgaged,  and  omits  to  sell  it 
within  a  reasonable  time,  this  operates  as  a  satisfaction  of  the  debt  to  the  extent 
of  its  value  when  he  took  possession.  {In  re  Haake,  7  B.  R.  61 ;  s.  c.  2  Saw. 
231.) 

If  the  mortgage  contains  a  stipulation,  that  the  counsel  fees  and  costs  to 
which  the  mortgagee  may  be  put  in  collecting  the  debt,  shall  be  paid  by  the 
mortgagor,  the  usual  commission  for  collection  may  be  allowed.  {Maus  v. 
McKellip,Z%li&.  231.) 

The  fee  paid  to  counsel  for  resisting  a  suit  by  the  assignee  to  sell  the- 
property  free  from  all  liens,  can  not  be  allowed.  {Maus  v.  McKellip,  38  Md. 
231.) 

If  the  mortgage  contains  a  stipulation  that  the  mortgagee  may'  retain  the 
p'ossession  of  the  property  until  the  mortgage  debt  is  paid,  the  assignee  can  not 
divest  the  mortgagee  of  the  possession  until  the  debt  secured  by  the  mortgage  is 
paid.     {Pindell  Y.Vimont,  14  B.  Mon.  400.) 

In  order  to  obtain  the  profits  when  the  mortgage  is  not  full  security  for  the 
debt,  the  mortgagee  may  enter  or  bring  his  writ  of  entry.  If  he  chooses  to  lie 
by  and  suffer  the  mortgagor  to  keep  possession,  he  consents  that  the  interme- 
diate profits  may  be  received  by  him  and  held  without  account.  He  can  only 
acquire  an  equitable  lien  upon  the  rents  or  profits  by  a  bill  in  equity  and  the 
appointment  of  a  receiver,  before  the  growing  crop  is  severed,  or  the  rent  is  col- 
lected, and  becomes  vested  in  the  mortgagor  or  his  legal  representatives  in  pos- 
session. The  filing  of  the  petition  in  bankruptcy  fixes  the  rjghts  of  the  several 
parlies  in  interest ;  and  the  rights,  equitable  or  otherwise,  not  actually  acquired 
by  lien,  in  virtue  of  a  bill  and  the  appointment  of  a  receiver,  remain  unacquired 
or  unsecured,  as  the  case  may  be.  When  no  such  lien  has  been  acquired,  the 
assignee  is  entitled  to  the  proceeds  of  grass  cut  by  him  from  the  mortgaged 
premises,  and  the  mortgagee  has  no  prior  claim  upon  the  same.  {In  re  M  J  Sned- 
aker,  4  B.  R.  168;  s.  c.  2  L.  T.  B.  152;  Mlis  v.  £ost.  &  Eart.  S.  S.  Co.  107 
Mass.  1;  Foster  v.  Modes.  10  B.  R.  623;  in  re  J.  S.  K.  Bennett  12  B.  R. 
257 ;  in  re  Mark  Banks,  1  N.  Y.  Leg.  Obs.  2.30 ;  s.  c.  5  Law  Rep.  37i.) 
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The  mortgagee  is  entitled  to  the  rents  from  the  time  of  filing  a  claim  therefor 
in  court,  and  due  notice  thereof  to  the  assignee.  {In  re  J.  S.  K.  Bennett,  12  B. 
R.  257.) 

A  mortgagee  is  not  entitled  to  have  the  rents  which  fell  due  after  the  com- 
mencement of  the  proceedings  in  bankruptcy,  and  were  collected  by  the  assignee, 
applied  to  his  mortgage  claim,  although  the  mortgage  also  conveys  the  rents, 
issues  and  profits  of  the  land.     (Foster  v.  KIwdes,  10  B.  R.  533.) 

If  there  be  doubt  whether  the  mortgaged  premises  are  adequate  security  for 
the  payment  of  the  debt  and  interest,  the  district  court  will  recognize  the  proper 
lien  of  the  mortgage  upon  the  land,  and  the  equitable  right  of  the  mortgagee  to 
have  the  rents  separated  from  the  general  estate  of  the  bankrupt,  by  a  receiver- 
ship or  otherwise,  and  not  permit  tliem  to  be  applied  to  the  payment  of  other 
debts,  or  even  to  the  expenses  of  the  assignee  or  his  fees.  {In  re  Sacchi,  6  B. 
E.  497;  s.  c.  43  How.  Pr.  250.) 

The  assignee,  upon  the  application  of  the  mortgagee,  may  be  directed  to  pay 
to  the  mortgagee  a  reasonable  compensation  for  the  use  of  the  mortgaged  prem- 
ises, as  rents  and  profits.  {Sutchings  v.  Muzzy  IronWorha,  8  B.  E.  458;  s.  c. 
6  C.  L.  N.  27.) 

If  the  defendant  becomes  bankrupt  before  the  service  of  process  on  him  in  a 
proceeding  to  foreclose  a  mortgage,  the  mortgagee  will  be  entitled  to  the  rents 
collected  by  a  receiver  subsequently  appointed  therein.  {Hayes  v.  Dickinson^ 
15  B.  E.  350;  s.  c.  16  N.  Y.  Supr.  277.) 

A  covenant  to  insure  for  the  benefit  of  the  mortgagee  runs  with  the  land. 
If  the  mortgagor  does  in  fact  keep  the  premises  insured  by  a  policy  which  con- 
tains no  statement  that  the  mortgagee  has  any  interest  therein,  the  mortgagee, 
nevertheless  has  an  equitable  interest  or  lien  upon  the  proceeds  of  the  policy,  m 
case  of  loss,  which  will  be  ^enforced  for  his  benefit.  Although  the  mortgage 
stipulates  that  the  insurance  shall  be  made  in  companies  to  be  selected  at  the 
option  of  the  mortgagee,  the  mortgagee  is  entitled  to  the  benefit  of  the  insurance 
that  is  made,  whether  it  was  effected  without  or  even  contrary  to  his  selection. 
{In  re  Sands'  Brewing  Co.  6  B.  R.  101 ;  s.  c.  3  Biss.  175.) 

When  changes  are  made  after  acknowledgment,  the  mortgage  should  be  re- 
acknowledged.     {Harvey  y.  Crane,  5  B.  E.  218;  s.  c.  2  Biss.  496.) 

Under  the  laws  of  Texas,  a  mortgage  executed  and  recorded  after  the  rendi- 
tion of  a  judgment,  but  before  the  recording  of  the  same,  is  entitled  to  priority 
over  the  hen  of  the  judgment.     {In  re  Lacy,  4  B.  E.  62 ;  s.  o.  1  L.  T.  B.  226.) 

If  there  are  tivo  mortgages  upon  a  vessel,  one  upon  one-half  of  the  vessel, 
and  the  other  upon  three-quarters  of  the  vessel,  the  first  will,  if  possible,  be 
paid  out  of  the  one-fourth  not  covered  by  the  latter,  and  the  remaining  three- 
fourths  will  be  applied  to  the  latter.  This  applies  to  the  distribution  the 
familiar  principle  that  where  there  are  two  funds,  and  one  of  them  is  subject  to 
the  lien  of  one  suitor,  and  the  lien  of  another  suitor  covers  both,  the  latter 
suitor  will  be  paid,  if  possible,  out  of  the  fund  that  is  subject  only  to  his  own 
lien.     {In  re  Edith,  6  B.  E.  449 ;  s.  c.  5  Ben.  432.) 

The  bankrupt  can  not  have  the  inscription  of  a  judgment  rendered  against 
him  erased,  if  it  has  not  been  paid.  The  bankrupt  act  does  not  provide  that  a 
sale  of  the  property  shall  operate  as  a  release  of  the  mortgage,  and  attach  it  to 
the  proceeds.     {State  v.  Becorder,  21  La.  An.  401.) 

A  mortgage  of  personal  property  to  be  subsequently  acquired,  constitutes  an 
equitable  lien  which  may  be  enforced  against  the  assignee,  for  wherever  the  par- 
ties, by  their  contract,  intend  to  create  a  positive  lien  or  charge  upon  personal 
property,  whether  it  is  then  owned  by  the  contractor  or  not,  and  whether  it  is 
then  in  esse  or  not,  the  lien  attaches  in  equity  as  soon  as  the  contractor  acquires 
a  title  thereto.  {Mitchell  v.  Winslow,  2  Story,  680 ;  Barnard  y.  N.  &  W.  B.  B. 
Co.  14  B.  E.  469;  s.  c.  3  Cent.  L.  J.  608;  Brett  v.  Carter,  14  B.  R.  301.) 
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Equitable  Liiens. 

Equitable  liens,  mortgages,  and  securities  are  as  much  within  the  act  as  legal 
liens,  unless  there  is  some  prohibition  in  the  State  laws  which  renders  them  in- 
valid. (Parker  v.  Muggridge,  2  Story,  334;  Fletcher  v.  Morey,  2  Story,  555; 
m  re  Abner  H.  Allen,  1  N.  Y.  Leg.  Obs.  115;  s.  c.  5  Law  Rep.  362.) 

Possession  is  not  necessary  to  create  or  support  an  equitable  lien.  {Parker 
■V.  Muggridge,  2  Story,  334.) 

Every  agreement  for  a  lien  or  charge  in  rem,  whether  upon  real  estate  or  per- 
sonal estate,  or  money  in  the  hands  of  third  persons,  constitutes  a  trust,  and 
may  be  enforced  as  an  equitable  lien.     {Fletcher  v.  Morey,  2  Story,  555.) 

It  is  a  universal  maxim  that,  wherever  persona  agree  concerning  a  particular 
subject,  in  a  court  of  equity,  as  against  tihe  party  himself  and  any  claiming  under 
him  voluntarily  or  with  notice,  it  raises  a  trust,  and  the  same  rule  prevails  m 
bankruptcy.     {Parker  v.  Muggridge,  2  Story,  334.) 

If  the  equitable  lien  is  valid  by  the  laws  of  the  State,  it  may  be  allowed,  a,l- 
though  no  remedy  is  provided  for  its  enforcement  by  the  State  jurisprudence  in 
the  State  courts.     {Fletcher  v.  Morey,  2  Story,  555.) 

An  agreement  that  goods  to  be  purchased  with  future  advances  are  pledged 
and  hypothecated  for  the  repayment  thereof,  constitutes  an  equitable  lien  on  the 
goods.     {Fletcher  v.  Morey,  2  Story,  555  ) 

Sale  Free  from  Incumbrances. 

On  the  application  of  the  assignee,  the  district  court  may  order  incumbered 
property  to  be  sold  free  from  incumbrances,  the  lien  being  transferred  to  the 
fund  in  court,  (in  re  T.  R.  Stewart,  l' B.  R.  278;  s.  c.  1  L.  T.  B.  16;  in  re 
Barrow,  re  Loeb,  Simon  &  Co.  re  Winter,  1  B.  R.  481 ;  s.  c.  1  L.  T.  B.  63 ;  in  re 
McClellan,  1  B.  R.  389;  in  re  CoUicobian  Metal  Works,  8  B.  R.  75;  in  re  Sal- 
mons, 2  B.  R.  56;  in  re  Alabama  &  Florida  Railway  Co.  1  B.  R.  quarto,  100 

Conrad  v.  Prieur,  5  Rob.  [La.]  49  :  Benjamin  v.  Prieur,  8  Rob.  [La]  193;  I>u 
-croa'Y.  Fortin,  8  Rob.  [La.]  165;  Foster  v.  Ames,  2  B.  R.  455;  s.  c.  Lowell,  313 
in  re  Schnepf,  1  B.  R.  190;  s.  c.  2  Ben.  72;  in  re  Rhodes,  19  Pitts.  L.  J.  99 
s.  c.  8  Pac.  L.  R.  99;  s.  c.  6  W.  J.  123;  in  re  Nat'l  Iron  Co.  8  B.  R.  422;  s.  c. 
20  Pitts.  L.  J.  208;  s.  c.  30  Leg.  Int.  '.i72;  Sutherland  v.  Lake  Svperior  Canal 

Co.  9  B.  R.  298;  s.  c.  1  Cent.  L.  J.  127;  Houston  v.  City  Ba.nTc,  6  How.  486.) 

The  disposition  of  the  securities  is  a  matter  resting  in  the  sound  discretion 
of  the  district  court,  upon  all  the  circumstances  of  each  particular  case.  The 
district  court  has  full  authority  to  ascertain  the  true  value  by  a  sale  or  by  an 
appraisement,  or  in  any  other  mode  which  it  may  deem  best  for  the  interest 
of  all  concerned  in  the  estate,  or  it  may  allow  the  creditor  to  take  any  one  or 
more  or  all  of  the  securities  at  their  nominal  value,  if  that  is  ascertained  to  be 
the  true  and  highest  value  of  the  security.  {In  re  Benjamin  B.  Grant,  6  Law 
Eep.  303.) 

The  liens,  mortgages  and  other  securities  within  the  purview  of  this  provis- 
ion, so  far  as  they  are  valid,  are  not  to  be  annulled,  destroyed  or  impaired  under 
the  proceedings  in  bankruptcy,  but  they  are  to  be  held  of  equal  obligation 
and  validity  in  the  Federal  courts  as  they  would  be  in  the  State  courts.  The 
district  court  sitting  in  bankruptcy,  is  bound  to  respect  and  protect  them.  But 
this  does  not,  and  can  not,  interfere  with  the  jurisdiction  and  right  of  the  dis- 
trict court  to  inquire  into  and  ascertain  the  validity  and  extent  of  such  liens, 
mortgages  and  other  securities.     {In  re  William  Christy,  3  How.  292.) 

If  it  be  ascertained  that  the  property  of  a  bankrupt  is  incumbered  by  lien 
or  mortgage,  the  assignee  mny,  if  he  shall  believe  it  to  bo  to  the  interest  of  that 
class  of  creditors  whom  ho  especially  represents — for  instance,  the  class  entitled 
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to  'pra  rata  distribution — file  his  petition  and  obtain  an  order  directing  him  to 
sell  the  property  incumbered  on  such  terms  as  to  the  court  may  seem  proper, 
and  convey  the  property  free  from  such  incumbrance.  The  court  will  then  pro- 
tect the  hen  creditors  by  a  proper  distribution  of  the  proceeds.  But  it  is  not  a 
part  of  the  duty  of  the  assignee  so  to  petition,  unless  he  shall  believe  that  such 
a  sale  will  create  a  larger  fund  for  distribution  to  creditors  generally  than  if 
there  should  be  a  sale  by  the  lien  creditor.  (In  re  Mebane,  S  B.  R.  347 ;  in  re 
McClellan,  1  B.  R.  389.) 

Although  the  mortgage  contains  a  clause  de  non  alienando,  a  purchaser  will 
acquire  a  valid  title,  and  his  assignee  may  sell  the  property  iree  from  the  mort- 
gage.    {Dueros  v.  Fortin,  5  Rob.  [La.]  165.) 

A  secured  creditor  does  not  have  absolutely  the  election  to  stand  outside  of 
the  operation  of  the  bankrupt  act.  The  assignee  has  the  right  to  bring  him  into 
the  court  of  bankruptcy,  and  contest  the  amount  of  his  debt  and  the  validity  of 
his  lien,  and  to  have  the  court  make  such  equitable  orders  as  to  the  disposition 
■of  the  property  as  seems  best.  The  court  of  bankruptcy  has  the  right  to  pre- 
vent the  control  from  being  taken  away  by  resort  to  other  tribunals  against  its 
will.  {Marhson  v.  Heaney,  4  B.  R.  510;  s.  c.  1  Dillon,  497,  511,  note;  Bromley 
V.  Smith,  5  B.  R.  152;-  s.  c,  2  Biss.  511 ;   Olarh  v.  Sosenda,  5  Rob.  [La.]  27.) 

The  bankrupt  court  has  the  right  to  take  possession  of  the  mortgaged  prop- 
erty after  a  default  in  payment,  and  sell  it  without  first  satisfying  the  mortgage, 
although  the  mortgagee  is  in  possession.  (In  re  Kahley,  4  B.  R.  378 ;  s.  c.  2 
Biss.  383.) 

When  the  proceeding^  to  foreclose  a  mortgage  in  the  State  court  have 
reached  a  stage  where  substantially  all  the  expenses  except  those  which  would 
attend  any  sale  of  the  property,  even  by  the  bankrupt  court,  have  been  incurred, 
and  incurred  by  the  action  of  the  assignee  while  a  party  to  such  suit  in  suffering 
proceedings  to  go  on  without  applying  to  the  bankrupt  court  to  restrain  them, 
the  petition  for  leave  to  sell  the  property  free  from  incumbrances  will  be  denied. 
{In  re  H.  Brinkman,  6  B.  R.  541 ;  s.  c.  7  B.  R.  421 ;  Auffustine  v.  McFarland, 
13  B.  R.  7.) 

When  an  order  is  made  to  sell  property  against  which  a  judgment  of  fore- 
closure has  been  entered,  the  injunction  against  the  sale  under  the  judgment 
may  be  so  far  modified,  if  deemed  desirable  in  order  to  obtain  a  better  price  for 
the  property,  that  the  sale  may  take  place  under  both  the  order  and  the  judg- 
ment, and  the  referee  may  unite  in  the  deed.  {In  re  Hanna,  4  B.  R.  411 ;  s.  c. 
4  Ben.  469.) 

The  power  ought  not  to  be  exercised  where  the  rights  of  the  secured  credit- 
or will  be  injuriously  affected,  as  where  the  property  has  no  market  value,  or 
■one  that  is  clearly  less  than  the  mortgage  debt.  In  such  a  case  the  secured 
creditor  ought  to  have  the  right  to  hold  the  property,  and  wait  the  chances  of  a 
market  if  the  assignee  will  not  redeem.  {Foster  v.  Ames,  2  B.  R.  455 ;  s.  c. 
Lowell,  313 ;  in  re  Kahley,  4  B.  R.  378 ;  s.  c.  2  Biss.  383 ;  in  re  Jacob  F. 
Hahnlea,  1  Penn.  L.  J.  10.) 

The  petition  for  leave  to  sell  free  from  incumbrances  must  set  forth  the  facts 
and  circumstances  which  justify  the  application,  so  that  the  court  may  decide 
whether  or  not  the  application  shall  be  granted.  {Ray  v.  Nerseworthy,  12  B.  R. 
145;  s.  c.  25  La.  An.  600;  s.  c.  23  Wall.  128.) 

The  application  for  a  sale  must  state  what  persons  have  liens,  incumbrances, 
and  interests  in  the  property,  and  notice  must  be  given  prior  to  the  sale  to  all 
persons -claiming  to  have  liens,  incumbrances  or  interests  therein.  {In  re  Anon. 
29  Leg.  Int.  20.) 

Proper  notice  of  the  application  for  leave  to  sell  incumbered  property  should 
be  served  on  the  secured  creditor.  {Foster  v.  Ames,  2  B.  R.  455 ;  s.  c.  Lowell, 
313;  Houston  y.  City  Bank,  6  How.  486;  Fowler  v.  Hart,  13  How.  373.) 
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If  the  mortgagee  is  not  made  a  party  to  the  proceeding  to  sell  the  property 
free  from  incumbrances,  his  rights  will  be  unaflfected  thereby.  (Hay  v.  Norte- 
vjorthy,  12  B.  R.  145;  s.  c.  26  L*.  An.  600;  s.  c.  23  Wall.  128;  Meehs  v.  What- 
ley,  10  B.  R.  498;  conl/ra,  Wilson  v.  Turpin,  5  Gill,  56.) 

The  assignee  ought  not  to  be  permitted  to  make  private  sales,  or  sales  on 
credit,  without  first  submitting  the  price  and  terms  of  the  sale  to  the  court  on 
notice  to  the  mortgagee  for  approval  and  confirmation.  (In  re  Frederick  .S. 
Kirtland,  10  Blatch.  516.) 

A  sale  by  the  assignee  of  property  free  from  all  incumbrances  will  not  divest 
the  right  of  the  State  to  enforce  the  payment  of  taxes  on  the  property  where- 
ever  it  may  be  found,  and  the  purchaser  takes  it  subject  to  that  right.  (StoJcet 
T.  State,  9  B.  R.  191;  s.  c.  46  Geo.  412;  Meeks  v.   Whatley,  4  B.  R.  498.) 

A  mortgagee  can  not  demand,  as  a  matter  of  right,  that  the  assignee  shall, 
upon  his  offer,  convey  the  premise's  to  him  on  condition  of  his  agreeing  not  to 
present  a  claim  for  any  part  of  the  debt  against  the  other  assets  of  the  bank- 
rupt. Neither  the  refusal  of  the  assignee  to  accede  to  such  a  proposition,  nor 
the  refusal  of  the  court  to  permit  him  to  accept,  will  be  at  the  peril  of  throwing 
the  cost  of  any  effort  to  secure  a  better  price  upon  the  other  creditors.  It  is  the 
duty  of  the  assignee  and  of  the  court  to  take  that  course  in  the  premises  which, 
in  their  judgment,  having  due.  reference  to  the  rights  of  the  mortgagee,  will  be 
most  beneficial  to  all  the  parties  interested.  (In,  re  EUerhorst  et  al.  7  B.  R. 
49 ;  s.  c.  2  Saw.  219.) 

The  selling  of  property  free  from  incumbrances  is  a  matter  of  judicial  discre- 
tion. The  apportionment  of  costs  is  also  a  matter,  to 'some  extent,  of  judicial 
discretion.  The  district  court,  as  incident  to  its  power  to  adjust  and  liquidate 
the  lien,  is  authorized  to  adjust  the  costs  of  the  proceedings  necessary  to  give 
effect  to  the  specific  lien,  and  does  not  exceed  the  bounds  of  sound  discretion  in 
chargmg  upon  the  proceeds  of  the  mortgaged  property  the  costs  of  thb  proceed- 
ings adopted  to  enforce  and  liquidate  the  specific  lien.  The  costs  of  the  sale,  in- 
cluding commissions  to  the  assignee,  may  be  charged  upon  the  proceeds.  (In  re 
EUerhorst  et  al.  7  B.  R.  49 ;  s.  c.  2  Saw.  219.) 

Where  property  is  sold  free  from  incumbrances,  under  a  proceeding  insti- 
tuted before  the  expiration  of  a  lien,  the  rights  of  the  lienor  are  deemed  to  be 
fixed  from  the  commencement  of  the  proceeding,  and  he  need  not  renew  or 
continue  his  lien.     (Moran  v.  Schnugg,  7  Ben.  399.) 

A  sale  of  the  property  free  from  incumbrances  does  not  pass  to  the  purchaser 
the  right  to  the  growing  crops  which  the  tenant  had  agreed  to  pay  by  way  of 
rent,     (ire  re  Bledsoe,  12  B.  R.  402;  s.  c.  10  Pac.  L.  R.  46.) 

Where  the  record  shows  a  proceeding  to  bring  the  general  jurisdiction  to 
bear  on  the  special  case,  the  purchaser  need  not  look  beyond  the  order  of  sale 
to  see  whether  every  particular  has  been  complied  with  in  the  appointment  and 
qualification  of  the  assignee.     (Zeigler  v.  Bhomo,  78  Penn.  357.) 

Where  an  assignee  sells  property  which  is  incumbered  or  in  dispute  under 
an  order  of  court,  it  is  the  order  and  not  the  assignment  which  empowers  him  to 
act.     (Zeigler  v.  Shomo,  78  Penn.  357.) 

A  sale  may  be  made  in  bulk  where  that  is  the  only  possible  mode  which 
will  enable  purchasers  to  buy  with  confidence.  (Jerome  v.  McOarter  15  B. 
R.  546.) 

Where  the  property  is  sold  free  from  incumbrances,  the  assignee  can  only 
deduct  the  costs  of  the  proceedings  necessary  for  proving  the  lien,  and  must" 
appropriate  the  balance  of  the  proceeds  to  the  payment  of  the  cUim'of  the 
secured  creditor.  (In  re  Hambright,  2  B.  R.  498;  s.  c.  2  L.  T.  B.  61  ;  s.  c.  1 
C.  L.  N.  201;  in  re  Davenport,  3  B.  R.  77;  s.  c.  2  L.  T.  B.  13fi;  in  re  Eld- 
ridge,  4  B.  R.  498;  s.  c.  2  Diss.  362;  in  re  Blue  Ridge  R.  R.  Co.  18  B  R. 
315.) 
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In  a  proceeding  to  sell  property  free  from  incumbrances,  the  bankrupt 
court  has  no  authority  to  adjust  the  claims  of  a  trustee  under  a  mortgage,  nor 
to  ascertain  what  is  due  by  the  trustee  to  his  counsel.  (In  re  Blue  Ridge  R 
R.  Co.  13  B.  R.  315.) 

Costs  in  bankruptcy  are  left  by  the  act  entirely  in  the  discretion  of  the  court, 
and  questions  arising  in  relation  to  them  must  be  disposed  of  upon  equitable 
principles.  It  can  not  be  denied  upon  authority  as  well  as  principle,  that  if  a 
mortgagee  allows  the  mortgaged  property  to  be  so  used  and  managed,  and  the 
mortgage  itself  to  be  so  placed  and  continued  upon  the  records  in  a  condition  to 
induce  in  the  minds  of  reasonable  men  a  suspicion  or  belief  that  the  mortgage  is 
a  mere  cover  to  protect  the  property  of  the  mortgagor  from  his  crfeditors,  and 
the  creditors  act  upon  such  suspicion  or  belief,  they  should  be  reimbursed  their 
costs  and  expenses  out  of  the  mortgage  fund,  notwithstanding  the  mortgage  is 
eventually  held  to  be  valid,  there  being  no  other  assets.  A  mortgage  given  for 
$4,000,  when  only  $1,000  is  actually  advanced,  is  prima  facie  fraudulent,  and 
creditors  who  have  endeavored  to  have  it  declared  void  are  entitled  to  be  reim- 
bursed the  amount  of  their  reasonable  costs,  expenses,  and  disbursements  in  the 
proceedings  in  bankruptcy,  including  the  sale  of  the  mortgaged  property,  from 
the  proceeds  of  such  sale.     (In  re  Dumont,  4  B.  R.  17;  s.  c.  2  L.  T.  B.  114.) 

If  the  property  is  sold  free  of  incumbrances,  the  mortgagee  can  not  be 
allowed,  the  costs  and  commissions  of  a  scire  facias  to  foreclose  the  mortgage, 
issued  and  served  on  the  bankrupt  alone  after  the  commencement  of  the  pro- 
ceedings in  bankruptcy.     (In  re  Abraham  A.  Devore,  2i  Pitts.  L.  J.  185.)  " 

If  an  assignee  voluntarily  paid  a  mortgage  debt  in  gold  prior  to  the  change  in 
the  law  made  by  the  last  decisions  of  the  Supreme  Court,  he  is  not  entitled  to  re- 
lief. All  matters  that  weie  closed  by  the  parties  before  the  change  are,  in  the 
absence  of  fraud,  beyond  the  reach  and  influence  of  any  retrospective  action  of 
the  law  caused  by  such  change.  (In  re  Henry  M.  Dunham,  29  Leg.  Int.  389; 
s.  c.  2  Md.  L.  R.  485.) 

The  petition  for  leave  to  sell  property  free  from  incumbrances  may,  in  case 
of  improper  conduct,  be  dismissed  with  costs  to  be  paid  by  the  assignee  person- 
ally and  not  out  of  the  estate.  (In.  re  H.  Brinkman,  6  B.  R.  541 ;  s.  c.  7  B.  R. 
421.) 

If  the  estate  is  sold  free  from  incumbrances,  the  State  court  may  grant  a 
mandamus  against  the  State  officer,  directing  an  erasure  of  the  mortgages. 
{Conrad  v.  Prieur,  5  Rob.  [La.]  49.) 

The  district  court  has  jurisdiction  to  decree  an  erasure  of  the  mortgages, 
where  the  property  is  sold  free  from  incumbrances.  (Gonrad  v.  Prieur,  5  Rob. 
ILa.]  49.) 

Surrender  to  Creditor. 

The  assignee  is  invested  with  the  right,  independent  of  the  sanction  of  the 
court,  to  release  the  bankrupt's  right  of  redemption  to  the  secured  creditor. 
(Second  National  Bank  v.  State  National  Bank,  11  B.  R.  49;  s.  c.  10  Bush, 

■367.) 

The  powers  of  an  assignee  are  in  no  sense  judicial,  and  his  acts  bind  only 
those  whom  he  represents.  In  the  sale  of  the  estate  of  a  bankrupt  he  acts  only 
for  the  creditors  who  prove  their  claims,  and  in  such  matters  he  can  conclude 
the  rights  of  no  one  else.  The  act  of  the  assignee  in  allowing  a  creditor  to  retain 
an  alleged  security,  after  deducting  the  value  of  the  same  from  the  amount  of  the 
claim,  does  not  include  other  creditors  claiming  the  sime  security,  if  they  have 
not  proved  their  claim=.  (Second  National  Bank  v.  State  JJational  Bank,  11  B. 
R.  49;  s.  c.  10  Bush,  367.) 

When  the  assignee,  in  the  exercise  of  the  discretion  left  to  him,  abandons  all 
-claim  to  incumbered  property,  then  the  State  courts  may  subject  such  property 
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to  the  satisfaction  of  the  secured  creditor's  claim,  and  may  afford  him  any  relief 
touching  such  property  as  he  would  have  been  entitled  to  if  the  proceedings  in 
bankruptcy  had  never  been  instituted.  {Second  National  Bank  v.  State  National 
Banh,  11  B.  R.  49;  s.  c.  10  Bush,  367.) 

Sale  Subject  to  Inciimbrancei. 

The  assignee  may  sell,  vpithout  petitioning  the  court,  or  without  any  order  of 
the  court,  any  property  of  the  bankrupt  in  his  possession  incumbered  in  any 
manner.  But  when  he  so  sells,  he  does  so  subject  to  any  and  all  lawful  incum- 
brances, and  can  convey  no  higher  or  better  interest.  The  proceeds  of  such  a 
sale  are  supposed  to  '  be  the  price  or  value  of  the  interest  so  sold,  and  with  a 
knowledge  of  the  incumbrances.  {In  re  Mebane,  3  B.  R.  347 ;  in  re  McOlellan, 
1  B.  R.  389 ;  Kelley  v.  Strange,  3  B.  R.  8 ;  Kin-g  v.  Bowman,  24  La.  An.  506 ;. 
Second  National  Bank  v.  State  National  Banh,  11  B.  R  49 ;  s.  c.  10  Bush,  367 ; 
Bay  V.  Norseworthy,  12  B.  R.  145;  s.  o.  25  La.  An.  600;  s.  c.  23  WalL  128; 
Wicks  <fe  Oo.  V.  Perkins,  13  B.  R.  280 ;  s.  c.  1  Woods,  383.) 

When  property  subject  to  an  incumbrance  has  been  sold  without  an  order  of 
the  court,  it  will  be  taken  for  granted  that  the  assignee  sold  only  such  right  or 
title  to  the  property  as  was  vested  in  him,  and,  therefore,  sold  it  subject  to  the 
incumbrance.  {Kelley  v.  Strange,  3  B.  R.  8 ;  Meehi  v.  Whatjley  4  B.  R.  498  ; 
Zinthicum  v.  Fenley,  11  Bush,  131.) 

'  Where  property  is  sold  subject  to  liens,  the  purchaser  takes  the  title  subject 
to  the  terms  of  the  sale.    {Seibel  v.  Simeon,  62  Mo.  255.) 

Property  may  be  sold  clear  of  incumbrances,  to  the  prejudice  of  the  rights  of 
no  one,  by  an  agreement  between  the  assignee  and  a  secured  creditor,  and  the 
creditor  will  then  be  entitled  to  be  paid  out  of  the  balance  of  the  proceeds  that 
remain  after  the  payment  of  the  costs  of  sale  and  the  lawful  commissions  of  the 
assignee.     {In  re  Mebane,  3  B.  R.  347.) 

As  a  general  rule  of  equity  jurisprudence,  there  is  an  equity  of  redemption  in 
chattel  mortgages.  In  Massachusetts,  the  statute  remedy  is  not  exclusive.  The 
mortgagor  may  tender  performance,  and  have  his  action  at  law ;  or,  if  for  any  rea- 
son this  remedy  is  incomplete,  he  may  proceed  in  equity.  {Foster  v.  Ames,  2  B. 
R.  456;  s.  c.  Lowell,  813.) 

It  is  not  necessary  for  the  assignee  to  take  any  proceeding  whatever  in  regard- 
to  incumbered  property,  unless  by  so  doing  he  can  realize  a  net  sum  of  money 
free  from  incumbrances  for  the  benefit  of  the  estate.  It  would  be  idle  to  go 
through  the  form  of  selling  the  property,  if  the  property  be  of  less  value  than  the 
amount  of  the  incumbrance.  {In  re  Lambert,  2  B;  R.  426 ;  in  re  Bowie  1  B  R 
628;  s.  c.  1  L.  T.  B.  97;  s.  c.  15  Pitts.  L.  J.  448.)  ' 

If  the  petition  ask  for  leave  to  sell  the  property  subject  to  certain  specified 
iocumbrances,  and  the  report  sets  forth  that  the  property  was  sold  free  from  all 
Incumbrances,  except  those  specified,  the  report  will  not  be  adopted  by  a  mere 
confirmation  of  the  sale.  It  should  explicitly  appear  in  the  order  of  confirma- 
tion that  the  report  was  confirmed,  and  that  the  sale  as  such  confirmed,  so  as  to 
show  that  the  court  acted  upon  that  part  of  the  report,  and  confirmed  the  sale 
by  making  it  free  and  clear  from  all  other  incumbrances.  That  is  indispensably 
necessary  in  order  to  make  it  binding  on  the  court,  because  it  could  only  be 
effectual  by  a  ratification  brought  home  to  the  knowledge  of  the  court  of  the  par- 
ticular clause  in  the  report.  The  assignee  acted  under  a  power.  He  was  bound 
to  follow  the  instructions  of  the  power.  If  it  is  sought  to  be  enlarged,  the  court 
ought  to  know  of  that  enlargement,  and  ratify  and  confirm  it  as  such.  (In  re 
McGilton  et  al.  7  B.  R.  294;  s.  c.  3  Biss.  144.) 

If  a  lien  creditor  is  present  at  a  sale  by  an  assignee,  he  is  present  in  contem- 
plation of  law,  only  with  knowledge  of  the  facts  which  are  stated  in  the  petition 
for  sale,  and  in  the  order  of  the  court.     If  the  petition  simply  asks  for  leave  to  sell 
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the  property  subject  to  certain  incumbrances,  it  is  questionable  whether  he  would 
be  bound  hy  an  unauthorized  statement  of  the  assignee.  (In  re  McGilton  et  al.  7 
B.  R.  294;  s.  c.  3  Biss.  144) 

If  the  assignee  sells  the  property  without  an  order  of  the  court,  a  secured  credi- 
tor may  enforce  his  claim  against  the  property  in  a  State  court,  although  he  has 
proved  his  debt.     {King  v.  Bowman,  24  La.  An.  506.) 

The  fact  that  land  against  which  a  mortgagee  seeks  to  enforce  his  mortgage 
has  been  sold  by  the  assignee,  does  not  deprive  the  State  tribunal  of  jurisdiction 
over  the  suit.     {King  v.  Bowman,  24  La.  An.  506.) 

If  the  property  is  sold  subject  to  a  lien,  the  lien  claimant  may  proceed  in  the 
State  court  to  enforce  his  lien.     {Douglass  v.  St.  Louis  Zinc  Co.  56  Mo.  388) 

Where  hypothecary  proceedings  are  instituted  after  the  sale  of  the  property 
by  the  assignee,  it  is  not  necessary  to  serve  notices  of  the  proceedings  on  the  as- 
signee or  the  bankrupt.  The  assignee  has  no  interest  in  the  hypothecated  prop- 
erty, and  the  discharged  bankrupt  is  no  longer  boufld  for  the  debt.  {Say  v. 
Norsmorthy,  12  B.  R.  145;  s.  c.  25  La.  An.  600;  s.  c.  28  Wall.  128.) 

Sale  on  Application  of  Secured  Creditor, 

Liens  upon  the  property  of  the  bankrupt,  so  long  as  it  remains  in  the  pos- 
session of  the  bankrupt  court,  can  only  be  enforced  in  the  district  court  sitting 
as  a  court  of  bankruptcy.  {In  re  People's  Mail  Steamship  Co.  2  B.  B.  653 ;  s. 
c.  3  Ben.  226 ;  Davis,  Assig.  of  Bittel,  et  al.  2  B.  R.  392 ;  Jones  v.  Leach,  1  B. 
R.  595;  inreYogel,  2  B.  R.  427;  s.  c.  3  B.  R.  198;  s.  c.  7  Blatch.  18;  s.  c. 
2  L.  T.  B.  154;  Lee  v.  Franhlin  Av.  8.  Inst,  ei  al.  3  B.  R.  218;  s.  c.  1  0.  L.N. 
370;  in  re  Kerosene  Oil  Co.  2  B.  R.  528;  s.  c.  8  B.  R.  125;  s.  c.  3  Ben.  85;  s. 
c.  6  Blatch.  521;  s.  c.  2  L.  T.  B.  79;  in  re  Israel  M.  Rosenberg,  3  B.  R.  130;. 
s.  c.  3  Ben.  366 ;  in  re  3.  M.  Snedaker,  3  B.  R.  629 ;  in  re  High  et  al.  3  B.  R. 
192;  s.  c.  1  L.  T.  B.  175;  s.  c.  2  C.  L.  N.  9.) 

The  filing  of  a  petition  in  bankruptcy  operates  from  the  time  of  such  filing 
as  a  practical  restraint  on  a  pledgee  of  the  property  of  the  bankrupt,  who  is 
notified  of  such  filing,  from  disposing  of  it  otherwise  than  at  his  own  risk,  until 
the  bankrupt  court  can  act  in  the  premises.  {In  re  Grinnell  &  Co.  9  B.  R.  29 ; 
s.  c.  7  Ben.  42.) 

A  judgment  which  is  a  lien  upon  land  must  be  proved,  and  can  only  be  en- 
forced through  the  bankrupt  court.     {Damis  v.  Anderson,  6  B.  R.  145.) 

For  just  and  equitable  purposes  and  to  guard  against  fraud,  the  act  right- 
fully takes  the  pledged  property  or  lien  out  of  the  power  of  the  secured  cred- 
itor's control  or  management  in  reducing  it  to  money  in  his  chosen  way  without 
responsibility,  and  places  it  in  the  hands  of  the  assignee  of  the  bankrupt,  who, 
being  an  agent  to  the  court,  and  at  the  same  time  the  representative  of  the  rights 
of  all  parties  in  interest,  is  supposed  to  be  above  the  temptation  to  fraud,  and 
directs  him  in  such  capacity  and  under  the  pledge  of  his  official  bond  as  as- 
signee, and  under  the  direction  of  the  court,  to  convert  such  mortgaged  or 
pledged  property  into  money,  and  to  distribute  the  same  under  the  provisions  of 
the  act,  with  due  regard  to  all  the  priorities  shown  to  exist  in  the  proceedings 
in  bankruptcy  by  the  proof  of  the  claims  against  the  bankrupt.  So  far  from 
taking  any  right  or  rights  from  the  secured  creditors,  under  the  mortgage,  lien, 
or  pledge  by  which  he  holds  the  same,  it  simply  regulates  the  mode  and  means 
of  foreclosing  the  mortgage  or  other  lien,  and  of  reducing  such  security  to 
money,  in  order  that  the  court  may  be  able  to  enforce  exact  justice,  and  to  see 
that  the  rights  of  all  the  creditors  are  secured  to  them  under  the  proof  of  claims, 
and  under  the  law.     {In  re  J.  M.  Snedaker,  3  B.  R.  629.) 

Where  the  members  of  a  firm  are  adjudged  bankrupts  individually,  and  not 
as  copartners,  a  pledgee  holding  collaterals  to  secure  a  firm  debt  need  not  obtain 
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an  order  of  the  court  for  leave  to  sell  the  same.      {In  re  Geo.  B.  Qnnnell,  9  B 
R.  137.) 

If  a  corporation  pledged  its  own  bonds  to  secure  a  loan,  the  pledgee  maj 
sell  them  after  an  adjudication.     {Jerome  v.  McCarter,  15  B.  R.  546.) 

A  secured  creditor  may  apply  to  the  district  court  to  have  the  incuraberec 
property  sold,  and  the  proceeds  applied  pro  tanto  toward  the  payment  of  hii 
debt.  {In  re  T.  B.  Stewart,  1  B.  R.  278;  s.  c.  1  L.  T.  B.  16;  in  re  Biprelow  ei 
<il.  1  B  R.  632;  s  c.  2  Ben.  480;  s.  c.  1  L.  T.  B.  95;  Davis,  Assig.  of  Bittel  a 
al.  2  B.  R.  392;  in  re  Ruehle,  2  B.  R.  577;  s.  o.  1  L.  T.  B.  59;  s.  c.  1  O.L.  N. 
186;  s.  c.  16  Pitts.  L.  J.  5.) 

The  application  can  not  be  made  until  the  claim  has  been  duly  proved.  To 
grant  permission  for  a  sale  without  proof  would  be  to  assume  the  existence  of 
facts  which  may  never  be  made  to  appear.  For  it  can  not  otherwise  be  known 
that  the  creditor  has  any  debt,  or,  if  he  has,  that  the  property  is  properly  held 
as  security  for  the  debt..  In  other  words,  to  grant  the  order  without  proof, 
would  be  to  assume  as  proved  the  facts  upon  which  the  right  to  the  order  is,  bv  the 
bankrupt  act,  made  dependent.  {In,  re  Bigelow  et  al.  1  B.  R.  632;  s.  c.  2  Ben. 
480;  s.  0.  1  L.  T.  B.  95;  in  re  Bridgman,  1  B.  B.  312;  s.  c.  2  B.  R.  252;  in  rt 
Frizelle  et  al.  5  B.  R.  119;  in  re  Geo.  B.  Grinnell,  9  B.  R.  137;  contra,  in  re 
High  et  al.  3  B.  R.  192;  g.  c.  1  L.  T.  B.  175;  s.  c.  2  0.  L.  N.  9.) 

When  property  is  claimed  under  deed,  by  persons  other  than  the  bankrupt 
or  assignee,  a  creditor  asserting  that  he  has  a  lien  thereon,  and  desiring  to  en- 
force the  same,  must  institute  an  original  proceeding  for  that  purpose  and  make 
the  other  claimants  parties  thereto.     {In  re  0.  Dean,  3  B.  R.  769.) 

A  subsequent  mortgagee  who  was  not  made  a  party  to  a  petition  against  the 
assignee  by  a  prior  mortgagee  to  reform  his  mortgage,  may  state  this  as  an  ob- 
jection to  a  sale  or  in  claiming  the  proceeds.     {Fowler  v.  Hart,  13  How.  373.) 

The  sale  can  not  take  place  before  an  assignee  is  appointed.  The  assio-nee  is 
the  only  person  who  can  represent  the  creditors  other  than  the  particular  se- 
cured ci^editor.  Whether  such  other  creditors  are  wholly  unsecured  or  ii.suflS- 
ciently  secured,  they  have  an  interest  in  seeing  that  the  debt  of  the  particular 
secured  creditor  is  duly  proved,  and  is  not  fraudulent  or  illegal,  and  that  the 
securities  held  for  it  are  applied  on  it  at  their  proper  value,  whether  such  value 
is  ascertained  by  agreement  between  such  particular  secured  creditor  and  the 
assignee,  or  by  a  sale.  Before  such  application  of  the  securities  is  made  the 
assignee  has  a  right  on  behalf  of  such  other  creditors  to  elect  whether  he  will 
redeem  the  pledged  property  by  paying  the  debt  and_  taking  the  property,  or 
whether  he  will  give  it  up  to  the  secured  creditor  oh  receiving  an  agreed  sum  as 
its  excess  of  value  over  the  debt.  Nothing  of  all  this  can  be  done  until  there  is 
an  assignee.     {In  re  Geo.  B.  Grinnell,  9  B.  R.  137  ) 

Notice  of  the  application  should  be  given  to  the  assignee.  {In  re  J  0 
Smith,  1  B.  R.  243;  s.  c.  2  B.  R.  297;  s.  c.  2  Ben.  113;  in  re  High  et  al  3  b" 
R.  192;  s.  0.  1  L.  T.  B.  175;  s.  c.  2  C.  L.  N.  9;  in  re  S.  F.  Frizelle  5  B  r! 
122.)  '  ■ 

Generally,  when  the  proceeding  is  by  a  secured  debtor,  notice  upon  the  as- 
signee who  represents  the  estate  will  be  sufficient,  without  notice  to  the  creditors 
though  exceptions  might  be  allowed  to  this  rule  in  some  cases  vi-ry  nroDerlv 
{In  re  High  et  al.  3  3.  R.  192;  s.  c.  1  L.  T.  B.  175 ;^s.  c.  2  C.  L.  N.  9.) 

If  the  time  for  the  payment  of  a  debt  secured  by  a  mortgage  has  been  extended 
an  order  of  the  bankrupt  court  passed  without  notice  to  the  bankrupt  permitting 
the  mortgagee  to  sell  before  ;he  time  of  tie  extension  expires,  will  be  void  as  to 
the  bankrupt.     {In  re  Betts,  15  B.  R.  536  ;"s.  c.  4  Cent.  L.  J.  558-  s    c    13  Pao 
L.  R.  2U3.)  "  '    ■    ■ 

A  secured  creditor  can  not  apply  to  have^his  lien  satisfied  until  something  has 
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been  realized  out  of  the  property  suhject  to  his  lien.     {In  re  Fallon,  2  B.  R. 
377.) 

The  difference  between  the  net  proceeds  of  the  snle  of  mortgnged  property 
and  the  amount  of  the  mortgaged  debt  is  not  to  be  paid  in  full  out  of  the  general 
funds  of  the  estate.  This  diffsrenoe  is  simply  a  claim  against  the  esiate,  like  all 
■other  unsecured  cluims.  (/»  re  Pnrcell  &  Robinson,  2  B.  R.  22;  s.  c.  2  Ben. 
485;  s.  c.  36  How.  Pr.  42;  in  re  Ruehle,  2  B.  R.  577;  s.  c.  2  L.  T.  B.  59;  s. 
c.  1  C.  L.  N.  186;  s.  c.  16  Pitts.  L.  J.  5;  in  re  Winn,  1  B.  R.  496;  s,  c.  1  L.  T. 
B.  17) 

Inasmuch  as  the  lien  creditor  seel<s  and  enjoys  the  aid  of  the  district  court 
in  enforcing  and  realizing  his  lien,  he  is  bound  to  pay  the  cost  incurred  in  ob- 
taining this  aid.  But,  with  regard  to  the  costs  ot  general  administration,  in 
which  he  has  no  concern,  and  in  which  he  can  have  no  interest  until  his  lien  is 
•either  sitisfled  or  realized,  it  would  be  inequitable  to  require  him  to  bear  the 
burden  of  them.  (In  re  Hambright,  2  B.  R.  498 ;  s.  c.  2  L.  T.  B.  61 ;  s.  c.  1 
0.  L.  N.  201 ;  in  re  Davenport,  8  B.  R.  77;  s.  c.  2  L  T.  B.  136.) 

The  fund  should  be  charged  with  the  costs  and  expenses  of  sale  and  order.'S 
relative  thereto,  and  its  proportion  of  the  general  expenses  of  the  estate.  {In  re 
York  &  Hoover,  3  B.  R.  661.) 

Proceedings  in  §tate  Courts. 

After  the  commencement  of  proceedings  in  bankruptcy,  a  mortgagee  can  not 
foreclose  the  mortgage,  under  a  power  of  sale  contained  therein,  in  the  mode  and 
manner  prescribed  by  the  State  statutes.  {Phelps  v.  Bellioh,  8  B.  R.  390;  Whit- 
man V.  Butler,  8  B.  R.  487.) 

The  power  of  a  mortgagee  to  sell  the  property  in  the  name  of  the  mortgagor 
and  his  attorney  is  not  affected  by  the  bankr  uptcy  of  the  mortgagor,  for  it  is  a 
power  coupled  with  an  interest.  {Hull  v.  Bliss.  14  B.  R.  329;  s.  c.  118  Mass. 
554;  coTiira,  Lockett  v.  Hill,  9  B.  R.  167;  s.  c.  1  Woods,  552.) 

Where  the  title  does  not,  under  the  Slate  laws,  pass  to  the  mortgagee,  a 
power  to  sell  is  not;  a  power  coupled  with  an  interest,  and  is  revoked  by  the 
bankruptcy  of  the  mortgagor.  {Lockett  v.  HiU,  9  B.  R.  167;  s.  c.  1  Woods, 
552.) 

The  mere  possession  of  the  property  is  not  of  that  dignity  and  nature  which 
<;an  be  engrafted  on  a  power  in  a  mortgage,  so  as  to  make  it  a  power  coupled 
■with  an  interest.     {Lockett  v.  Hill,  9  B.  R.  167;  s.  c.  1  Woods,  552.) 

If  the  power  to  sell  is  limited  to  a  certain  ppriod,  it  is  lost  by  a  failure  to 
exercise  it  during  that  period.  {LocTcelt  v.  Hill,  9  B.  R.  167;  s.  c.  1  Woods, 
552.) 

A  mortgagee  holding  a  power  of  sale  can  not  purchase  the  land  himself, 
«ither  in  severalty,  joint  tenancy,  or  otherwise.  He  can  not  be  vendor  and 
vendee;  the  characters  are  inconsistent,  and  the  power  does  not  extend  so  far. 
{Lockett  V.  Hill,  9  B.  R.  167;  s.  c.  1  Woods,  552.) 

Where  the  right  to  purchase  is  provided  for  in  the  mortgage,  a  mortgagee  may 
purchase  at  a  sale  made  by  him  in  pursuance  of  a  power  contained  in  a  mort- 
gage.    {Hdll  V.  BlUs,  14  B.  R.  329;  s.  c.  118  Mass.  554.) 

A  mortgagee  holding  a  power  of  sale  couplcid  with  an  interest,  should,  after 
the  binkruptcy  of  the  mortgagor,  convey  the  property  in  his  own  name,  and  not 
in  that  of  the  bankrupt,  wiio  is  civiliter  mortmis,  or  at  least  incapable  in  law 
to  execute  a  deed  of  conveyance.  {Lockett  v.  Bill,  9  B.  R.  167;  s.  c.  1  Woods, 
552.) 

A  power  of  sale  in  a  mortga'ge  is  merely  cumulative,  and  does  not  bar  a  fore- 
•closure.     {Lockett  v.  Hill,  9  B:  R.  167;  s.  c.  1  Woods,  552.) 

40 
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A  purchaser  at  a  sale  under  a  deed  of  trust,  after  the  commencement  of  pro- 
ceedings in  bankruptcy  against  the  grantor,  obtains  a  legal  title  which  ypill  be 
deemed  valid  until  it  is  set  aside  by  the  assignee.  {MeOready  v.  Harris,  9  B. 
B.  135;  s.  0.  54  Mo.  137;  Soden  v.  J<ico,  17  Ala.  344.) 

A  sale  under  a  deed  of  trust  is  valid,  although  the  holder  of  a  second  deed  of 
trust  on  the  property  was  bankrupt  at  the  time  thereof.  {Leng  v.  Sogers,  6- 
Biss.  416.) 

A  mortgagee  holding  a  mortgage  of  personal  property  may  take  possession 
of  the  property  after  the  commencement  of  proceedings  in  bankruptcy.  {Bent- 
ley  V.  Wells,  61  111.  59.) 

Where  no  advantage  can  result  to  the  estate  of  the  bankrupt,  there  is  no 
reason  why  the  district  court  should  interfere  with  a  suit  brought  in  a  State 
court  after  the  commencement  of  the  proceedings  in  bankruptcy  to  enforce  a  lien, 
when  neither  the  assignee  nor  any  creditor  invokes  such  interference,  and  it  ap- 
pears without  contradiction  that  the  equity  of  redemption  is  of  no  value.  There 
is  no  excess  of  value  to  be  paid  to  the  assignee  on  his  releasing  the  right  gf  re- 
demption. There  is  nothing  to  be  sold  subject  to  the  mortgage  which  will  yield 
anything,  and  any  action  of  the  district  court  for  the  liquidation  and  settlement  of 
the  amount  of  the  lien,  and  for  the  sale  of  the  property  to  satisfy  it,  would  be  a 
mere  expense  to  the  estate,  producing  nothing.  Under  such  circumstances,  the 
district  court  may  exercise  a  discretion  on  the  subject,  and  may  decline  inter- 
ference. (In  re  Iron  Mountain  Co.  4  B.  R.  645 ;  s.  c.  9  Blatch.  320 ;  in  re 
Bowie,  1  B.  R.  628;  s.  c.  1  L.  T.  B.  97;  s.  c.  15  Pitts.  L.  J.  448;  Tichenor  v. 
Allen,  13  Gratt.  15.) 

The  case  should  be  clear,  and  the  proof  that  nothing  can  be  saved  to  the- 
estate  should  be  satisfactory.  If  the  court  can  see  that  any  prejudice' to  the^ 
interests  of  creditors  may  happen,  it  should  not  permit  those  interests  to  be 
put  at  hazard  by  a  proceeding  to  which'  the  general  creditors  are  not  parties, 
and  in  respect  to  which  they  have  no  protection  but  through  the  proceedings  in 
bankruptcy.     {In  re  Iron  Mountain  Co.  4  B.  R.  645 ;  s.  c.  9  Blatcb.  320.) 

In  all  matters  of  controversy,  where  the  subjects  in  dispute  are  of  a  local 
nature,  the  rights  of  parties  must  be  determined  by  actions  in  the  local  courts. 
Thus  the  title  and  disposition  of  real  estate,  where  there  are  adverse  claims, 
can  not  generally  be  determined  in  a  court  out  of  the  State  in  which  the  lani 
is  situated.  The  right  of  a  mortgagee  to  have  a  foreclosure  of  his  mortgage  can 
not  be  administered  by  a  district  court  in  another  State,  sitting  as  a  court  of 
bankruptcy.  In  such  a  case,  the  State  court  where  the  land  is  situated  can 
afford  a  remedy  by  foreclosure  and  sale.     {Whitridge  v.  Taylor,  66  N.  0.  273.) 

The  claimant  of  a  lien,  by  electing  to  pursue  the  property  in  the  State  court, 
will  deprive  himself  of  any  right  to  prove  his  debt  in  bankruptcy  for  the  defi- 
ciency. {In  re  Iron  Mountam  Co.  4  B.  R.  645;  s.  c.  9  Blatch.  320;  Brown  v. 
Gibbons,  13  B.  R.  407;  s.  c.  37  Iowa,  654.) 

A  foreclosure  to  which  the  assignee  is  not  made  a  party  is  of  no  effect  as  to 
him,  and  his  equity  of  redemption  remains  in  full  force.  {Winslow  v.  GlarJc, 
47  N.  Y.  261;  s.  c.  2  Lans.  377;  Barron  v.  Newberry,  1  Biss  149;  TruittY. 
Truitt,  38  Ind.  16;  City  Banh  v.  Walton,  5  Rob.  [La.]  158;  Oole  v.  Duncan, 
58  III.  176 ;  Pierce  v.  Phillips,  3  Robt.  488.) 

If  the  bankrupt  also  had  an  interest  in  the  mortgage  debt,  the  assignee  is  a. 
necessary  party  to  an  action  to  foreclose  the  mortgas^e,  although  he  has  sold  all 
the  bankrupt's  interest  in  the  land.     {Olark  v.  GlarTc,  56  N.  H.  105.) 

A  proceeding  instituted  in  a  State  court  to  foreclose  a  mortgage  after  the 
commencement  of  the  proceedings  in  bankruptcy,  without  making  the  assignee 
of  the  mortgagor  a  party  thereto,  is  valid  as  again.st  those  who  are  parties  there- 
to. {Brown  v.  Gibbons,  13  B.  R.  407;  s.  c.  37  Iowa,  654;  Huherson  v. 
Hutchinson,  39  Iowa,  316.) 
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After  a  surrender  in  bankruptcy,  the  bankrupt  has  no  interest  in  property 
mortgaged  by  him,  and  can  not  be  proceeded  against  by  the  appointment  of  a 
curator  ad  hoc  to  represent  him  in  an  action  to  foreclose  the  mortgage.  A  ser- 
vice of  the  citation  on  such  curator  is  a  nullity,  and  the  proceeding  is  void. 
(Kennedy  v.  Bust,  25  La.  An.  554.) 

After  the  discharge  of  the  bankrupt  has  been  granted,  the  mortgagee  may 
file  a  bill  to  foreclose  the  mortgage  in  a  State  court.  {Cole  v.  Duncan,  68  111. 
176;  Truitt  v.  Truitt,  38  Ind.  16;  Pierce  v.  Wilcox,  40  Ind.  70.) 

A  mortgagee  does  not  lose  the  lien  of  his  mortgage  by  omitting  to  prove  it 
in  bankruptcy,  but  may  enforce  it  after  the  proceedings  in  bankruptcy  are  ter- 
minated.    {Wicha  &  Co.  v.  Perkins,  18  B.  R.  280;  s.  c.  1  Woods,  383.) 

If  the  assignee  does  not  seek  to  redeem  the  mortgaged  property,  the  mort- 
gagee may  institute  an  action  in  a  State  court  to  foreclose  the  mortgage. 
{Brown  v.  Gibbons,  13  B.  R.  407;  s.  c.  87  Iowa,  654;  McKay  v.  Funk,  18  B.  R. 
334;  s.  c.  37  Iowa,  661.) 

When  the  bankrupt  court  consents,  a  mortgagee  may  foreclose  the  mortgage 
in  a  State  court.     {Societe  U E&pargues  v.  McHenry,  49  Cal.  351.) 

If  a  decree  to  foreclose  a  mortgage  does  not  fix  any  personal  liability  upon 
the  bankrupt,  it  is  proper  where  the  bankrupt  transferred  the  property  before 
his  bankruptcy,  although  the  proceedings  to  foreclose  the  mortgage  were  insti- 
tuted in  a  State  court, after  that  time.     {Oochrill  v.  Jones,  28  Ark.  193.) 

Where  no  action  is  taken  by  the  assignee  or  the  creditor  in  the  bankrupt 
court,  the  State  court  has  jurisdiction  to  make  the  lien  available.  [Reed  v. 
BulUngtsn,  11  B.  R.  408;  s.  c.  49  Miss.  223.) 

If  the  bankrupt  transferred  the  property  before  the  commencement  of  tho 
proceedings  in  bankruptcy,  the  holder  of  a  mechanic's  lien  claim  thereon  may 
enforce  it  in  a  State  court.     {Qlendon  Company  v.  Townsend,  130  Mass.  346.) 

If  the  assignee  appears  in  the  State  court  and  claims  a  surplus  arising  from 
the  foreclosure  of  a  mortgage,  without  objecting  to  the  power  of  the  court  to 
render  a  judgment,  he  can  not,  when  the  decision  is  adverse  to  him,  appeal  to 
the  supreme  court,  and  raise  the  objection  there.  {Mays  v.  Fritton,  11  B.  R. 
229;  s.  c.  20  Wall.  414;  Beott  v.  Kelly,  12  B.  R.  96;  s.  c.  22  Wall.  57.) 

Kfi.fa.  maybe  issued  after  the  commencement  of  proceedings  in  bank- 
ruptcy to  enforce  the  lien  of  the  judgment.  {Busaell  v.  Cheatham,  16  Miss. 
703;  McCance -J.  Taylor,  \0  Gratt.  580;  Freeny  v .  Ware,  S  Ala.  870;  Talbert 
V.  Melton,  17  Miss.  9;  Borden  v.  Oatewood,  1  Ind.  107;  contra,  Johnson,  \.  Poag, 
39  Tex.  92 ;  Stemmons  v.  Burford,  89  Tex.  352 ;  Blum  v.  Ellis,  13  B.  R.  345 ; 
s.  0.  73  N.  C.  293.) 

The  bankruptcy  court  will  treat  the  enforcement  of  a  lien  in  the  State  courts 
as  valid,  on  the  application  of  the  lien  holder,  and  a  showing  by  him  that  the 
estate  and  the  other  creditors  will  suffer  no  injury  thereby.  {Phelps  v.  Sellick, 
8  B.  R.  390.) 

A  purchaser  from  the  mortgagee  is  a  necessary  party  to  the  bill  to  redeem. 
{Winslow  V.  OlarJs,  47  N.  Y.  2U1 ;  s.  c.  2  Lans.  377.) 

An  owner  of  an  equity  of  redemption  in  real  estate,  which  has  been  sold  under 
a  foreclosure  to  which  he  was  not  a  party,  can  not  recover  against  the  mortga- 
gee or  the  purchaser  at  the  mortgage  sale,  a  personal  judgment  for  the  value  of 
his  interest  in  the  mortgaged  premises.  {Winslow  v.  Claris,  47  N.  Y.  261;  s. 
c.  2  Lans.  877.) 

If  a  creditor  proves  his  debt,  he  can  not  afterwards  resort  to  a  State  tribunal 
to  enforce  his  lien  against  property  which  was  the  subject  of  proceedings  in 
bankruptcy  to  which  he  was  a  party.     {Spilman  v.  Johnson,  27  Gratt.  33.) 

If  a  judgment  creditor  proves  his  claim  as  unsecured,  and  receives  a  dividend 
thereon  from  the  estate  of  one  joint  debtor,  he  can  not  enforce  the  lien  of  the 
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judgment  against  the  other  joint  debtor  through  aState  court.     {Heard  v.  Jones, 
15  B.  R.  402;  s.  c.  56  Geo.  271.) 

The  district  court  may  authorize  a  judgment  creditor  to  proceed  in  the  usual 
way  to  collect  hisjudgment,  if  that  course  seems  best  for  the  estate.  {In  re  Mc- 
Gilton  et  al.  1  B.  E.  294;  s.  c.  3  Biss.  144) 

In  order  to  entitle  a  mortgagee  to  apply  to  the  bankruptcy  court  for  leave  to 
foreclose  his  mortgage  in  anothir  court,  he  must  prove  his  debt  as  a  secured 
debt.  The  petition  must  allege  this  fact,  and  also  the  date  of  the  proof  and  the 
amount  of  the  debt  as  proved.  The.  mortgage  and  the  property  covered  by  it 
must  be  fully  described  in  the  petition,  and  it  must  be  stated  whether  there  are 
other  and  what  incumbrances  on  sui  h  property,  with  a  full  description  of  such 
incumbrances  if  any.  It  must  be  made  to  appear  that  the  estate  has  no  ulti- 
mate interest  in  the  mortgaged  property,  and  to  this  end  the  petition  must 
state  the  actual  value  of  the  mortgaged  propeity,  in  order  that  the  court  may  be 
informed  whether  there  is  or  is  not  a  surplus  of  value  over  the  incumbrances.  In 
case  the  value  of  the  property  is  greater  than  the  incumbrances,  it  must  be  made 
to  appear  that  the  rights  of  the  petitioner  can  not  be  fully  protected  by  a  sale  of 
the  property  by  the  assignee  under  the  bankruptcy  proceedings,  either  subject 
to  the  incumbrances  or  fne  from  the  same,  and  the  debt  or  debts  paid  out  of  the 
proceeds,  and  to  this  end  the  petition  must  state  the  facts  from  which  such  con- 
elusion  is  claimed  to  follow.     {In  re  Philo  R.  Sabin,  9  B.  R.  383.) 

If  a  proceeding  to  foreclose  a  mortgage  is  instituted  in  a  State  court  after  the 
aommencement  of  the  proceedings  in  bankruptcy,  it  may  be  stayed  on  the  appli- 
sation  of  the  assignee.     {Marhson  v.  Heany,  12  B.  E.  484;  s.  c.  47  Ind.  31.) 

Sec.  50Y6. — Creditors  residing  within  the  judicial  district 
where  the  proceedings  in  bankruptcy  are  pending  shall  prove 
their  debts  before  one  of  the  registers  of  the  conrt,  or  before  a- 
commissioner  of  the  circuit  court  within  the  said  district.  Cred- 
itors residing  without  the  district,  but  within  the  United  States, 
may  prove  their  debts  before  a  register  in  bankruptcy  or  a  com- 
missioner of  a  circuit  court  in  the  judicial  district  where  such 
creditor  or  either  one  of  joint  creditors  reside  ;  but  proof  taken 
before  a  commissioner  shall  be  subject  to  revision  by  the  register 
of  the  court. 

Statutes  Revised— March  2,  1867,  ch.  176,  §22,  14  Stat.  527;  July  27,  1868, 
ch.  258,  §  3,  15  Stat.  228.  Prior  Statutes— April  4,  1800,  ch.  19,  §  6,  2  Stat. 
23 ;    Aug.  19,  1841,  ch.  9,  §§  5,  7,  5  Stat.  444,  446.) 

A  proof  of  a  debt  taken  before  a  justice  of  th^  peace  is  not  duly  proved,  and 
must  be  rejected.     {In  re  Strauss,  2  B.  E.  48.) 

The  proof  of  a  debt  in  bankruptcy  may  be  taken  by  a  register  or  by  a  com- 
missioner, in  all  case.o,  whether  of  a  resident  or  non-resident  creditor,  or  whether 
such  commissioner  holds  his  office  in  the  same  town  or  in  the  same  building  in 
which  a  register  holds  his  ofBce,  the  only  limitation  being  that  it  shall  be  taken 
before  a  register  or  commissioner  ot  the  same  judicial  district  in  which  the  creditor 
Besides  or  in  which  the  proceedings  are  pending.  The  law  never  did  require, 
nor  does  It  seem  to  have  contemplaied,  that  such  proof  should  be  taken  before 
the  registvr  to  whom  the  case  in  bankruptcy  has  been  referred,  to  the  exclusion 
of  all  others.  {In  re  W.  B.  Merrick,  7  B.  R.  459;  in,  re  L.  Sheppard,  1  B.  R. 
439;  s.  c.  1  L.  T.  B.  49;  s.  c.  7  A.  L.  Reg.  484;  contra,  in  re  Haley,  2  B.  R. 
86.) 

It  is  no  doubt  the  wiser  policy  for  crtditors,  in  all  cases  where  they  can  do 
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so  conveniently,  to  make  their  proof  before  the  register  in  charge,  because  he  is 
thereby  afforded  an  opportunity  of  putting  such  questions  to  them  and  making 
such  explanations  to  them  as  to  their  rights  and  liabiliMes  as  he  may  see  flt,  and 
the  creditor  may  then  be  saved  the  trouble  of  being  afterwards  summoned  before 
the  court  to  submit  to  an  examination  in  regard  to  his  claim.  But  all  the  court 
can  do  is  to  commend  that  course  to  creditors  as  the  wiser  policy.  {In  re,  W. 
B.  Merrick,  7  B.  R.  459.) 

The  court  has  no  discretion  to  refuse  to  receive  and  file  a  proof  of  debt  which 
appears  on  its  face  to  have  been  taken  by  a  proper  officer  and  to  be  correct  in 
form  and  substance.  By  the  receipt  and  filing  of  the  proof  of  debt,  and  by  it 
alone,  the  court  obtains  jurisdiction  of  the  claim  and  of  the  creditor  presenting 
it,  and  then,  and  then  only,  does  the  revisory  power  of  the  court  over  such  proof 
commence.     (In  re  W.  B.  Merrick,  7  B.  R.  459.) 

The  receiving  and  filing  of  a  proof  of  debt  concludes  nothing.  Unless  other- 
wise ordered,  it  entitles  the  creditor  to  be  placed  on  the  list  of  creditors,  vote  for 
assignee,  and  receive  dividends,  but  the  court  may  otherwise  order  and  do  alJ 
things  in  regard  to  it  which  the  act  authorizes  to  be  done.  {In  re  W.  B.  Mer- 
rick, 7  B.  R.  459.) 

A  proof  made  by  the  creditor  before  his  own  attorney  can  not  be  allowed. 
{In  re  Henry  Nebe,  11  B.  R.  289.) 

A  proof  of  debt  made  by  an  officer  of  a  corporation  before  a  register  in  a 
State  other  than  that  under  whose  laws  the  corporation  was  organized  is  insuffi- 
cient.    (Ansonia  B.  &  C.  Co.  v.  Babbitt,  15  N.  Y.  Supr.  157.) 

Sec.  5076  a  (22  June,  1874,  ch.  390,  §  20,  18  Stat.  186).— That 
in  addition  to  the  officers  now  authorized  to  take  proof  of  debts 
against  the  estate  of  a  bankrupt,  notaries  public  are  hereby  au- 
thorized to  take  such  proof,  in  the  manner  and  under  the  regula- 
tions provided  by  law ;  such  proof  to  be  certified  by  the  notary 
and  attested  by  his  signature  and  official  seal. 

The  impression  of  a  notarial  seal  can  not  be  received  as  evidence  unless  the 
the  name  of  the  notary  is  engraved  on  the  seal  so  as  to  make  it  his  official  seal. 
{In  re  Henry  Nebe,  11  B.  R.  289;  in  re  Port  Huron  Dry  Dock  Co.  14  B.  R. 
253.) 

The  requisites  of  a  notarial  seal  are  determined  by  the  law  of  the  locality 
from  which  he  derives  his  authority.  {In  re  Wm.  W.  Phillips,  14  B.  R.  219;  s. 
c.  8  0.  L.  N.  409.) 

An  official  seal  is  an  impression  on  the  paper  directly,  or  on  wax  or  wafer  at- 
tached thereto,  made  by  the  official  as  and  for  his  seal.  {In  re  William  W.  Phil- 
lips, 14  B.  R.  219;  s.  c.  8  0.  L.  N.  409.) 

In  the  absence  of  express  legislation,  an  official  seal  need  not  contain  the 
name  of  the  official.  {In  re  Wm.  W.  Phillips,  14  B.  R.  219;  s.  c.  8  0.  L.  N. 
409.) 

Any  impression  made  upon  sealing-wax  or  wafer  adhering  to  the  paper, 
without  any  device  or  words  indicative  of  the  particular  official,  is  entitled  to 
judicial  sanction  as  evidence  of  the  official  character  of  the  individual  who  signs 
the  jurat.     {In  re  William  W.  Phillips,  14  B.  R.  219 ;  s.  c.  8  C.  L.  N.  409.) 

It  is  the  seal,  and  not  its  composition  or  character  of  words  and  devices, 
which  raises  the  presumption  of  official  character  of  which  the  courts  take 
judicial  notice.     {In  re  William  W.  Phillip.s,  14  B.  R.  319 ;  s.  c.  8  C.  L.  N.  409.) 

The  presumption  is  that  a  seal  is  the  official  seal  of  the  person  it  purports  to 
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be,  and  who  subscribed  the  jurat.    (In  re  William  W.  Phillips,  14  B.  R.  219 ;  s. 
c.  8  0.  L.  N.  409.) 

The  power  given  to  notaries  to  take  proof  of  debts  carries  with  it  the  inci- 
dental power  to  take  acknowledgments  of  letters  of  attorney.  (In  re  Butterheld 
&  Burr,  14  B.  R.  195 ;  in  re  McDuffee,  14  B.  R.  836.) 

Sec.  6076  b  (Act  of  August  15, 1876,  ch.  304, 19  Stat.  206).— 
JBe  it  enacted  ly  the  Senate  and  House  of  Bepresentattves  of  the 
United  States  of  America  in  Congress  assembled,  That  notaries 
public  of  the  several  States,  Territories,  and  the  District  of 
Columbia  be,  and  they  are  hereby,  authorized  to  take  depositions, 
and  do  all  other  acts  in  relation  to  taking  testimony  to  be  used  in 
the  courts  of  the  United  States,  take  acknowledgments  and  affi- 
davits, in  the  same  manner  and  with  the  same  effect  as  commis- 
sioners of  the  United  States  circuit  court  may  now  lawfully  take 
or  do. 

A  bankrupt  may  verify  his  schedules  before  a  notary  public.  {In  re  John 
W.  Bailey,  15  B.  R.  48.) 

Sec."  5077. — To  entitle  a  claimant  against  the  estate  of  a  bank- 
rupt to  have  his  demands  allowed,  it  must  be  verified  by  a  deposi- 
tion in  writing,  under  oath,  and  signed  by  the  deponent,  setting 
forth  the  demand,  the  consideration  thereof,  whether  any  and  what 
securities  are  held  therefor,  and  whether  any  and  what  payments 
have  been  made  thereon  ;  that  the  sum  claimed  is  justly  due  from 
the  bankrupt  to  the  claimant;  that  the  claimant  has  not,  nor  has 
any  other  person,  for  his  use,  received  any  security  or  satisfaction 
whatever  other  than  that  by  him  set  forth  ;  that  the  claim  was  not 
procured  for  the  purpose  of  influencing  the  proceedings  in  bank- 
ruptcy ;  and  that  no  bargain  or  agreement,  express  or  implied,  has 
been  made  or  entered  into,  by  or  on  behalf  of  such  creditor,  to 
sell,  transfer,  or  dispose  of  tlie  claim,  or  any  part  thereof,  or  to 
take  or  receive,  directly  or  indirectly,  any  money,  property,  or 
consideration  whatever,  whereby  the  vote  of  such  creditor  for 
assignee,  or  any  action  on  the  part  of  such  creditor,  or  any  other 
person  in  the  proceedings,  is  or  shall  be  in  any  way  affected,  in- 
fluenced or  controlled.  No  claim  shall  be  allowed  unless  all  the 
statements  set  forth  in  such  deposition  shall  appear  to  be  true. 
Statute  Revised— March  2,  1867,  ch.  176,  §  22,  14  Stat.  527. 

The  Proof, 

The  statement  of  the  debt  in  the  schedule  is  not  a  proof  of  it.  It  may  be 
stated  in  fraud,  and  may  not  exist.  The  bankrupt  may  have  made  payments, 
or  may  have  counter-claims  and  offsets.  The  debt  must  be  proved  by  the  oath 
of  the  creditor.  This  applies  to  a  lien  creditor  as  well  as  to  an  unsecured  cred- 
itor.    (Davis,  Asti^.  of  Bitttl  et  al.  2  B.  R.  392.) 

A  creditor  need  not  wait  until  the  first  meeting  of  creditors  to  prove  his 
claim,  nor  is  it  the  duty  of  the  register  to  notify  the  bankrupt  of  the  filing  of 
the  proof.    (In  re  Patterson,  1  B.  R.  100;  s.  c.  1  Ben.  448.) 
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A  "deposition"  by  a  debtor,  proving  his  claim  against  the  estate  of  the 
bankrupt,  is  neither, an  affidavit  nor  a  deposition,  as  known  in  the  ordinary- 
practice  of  law.  It  is  the  result  of  an  examination  of  the  creditor  made  hy  the 
officer  of  the  law  authorized  to  make  it.  The  creditor  is  not  only  required  to 
testify  to  the  amount  of  his  claim,  but  ho  must  testify  to  its  consideration,  and 
whether  he  has  received  any  payment,  or  holds  any  security  whatever  for  the 
same,  and  to  other  facts  required  by  the  act.  In  no  other  court  of  justice  is 
such  testimony  required  for  the  due  proof  of  any  debt,  and  it  is  evident  that 
Congress  intended  that  the  court  and  its  officers  should,  by  a  careful  examina- 
tion of  the  creditor,  purge  his  conscience,  and  ascertain  the  real  nature  of  his 
claim,  and  that  no  fraud  or  combination,  either  for  or  ag;ainst  the  bankrupt, 
exists,  (in  re  Strauss,  2  B.  R.  48 ;  in  re  Elder,  3  B.  R.  670 ;  s.  c.  1  Saw.  T3 ; 
s.  c.  1  L.  T.  B.  198;  s.  c.  3  L.  T.  B.  140.) 

There  is  no  requirement  that  the  deposition  shall  be  written  by  the  officer 
taking  it,  or  by  some  disinterested  person  in  his  presence,  or  by  the  witness. 
Neither  is  it  of  so  much  importance  in  view  of  the  fact  that  what  the  creditor 
must  swear  to  is  clearly  and  explicitly  pointed  out  in  the  act,  and  the  exact  form 
in  which  he  shall  do  it  is  also  prescribed.  It  is  a  practice,  however,  not  to  be 
•commended.  It  is  far  preferable,  and  more  in  accordance  with  the  spirit  of  the 
act,  that  the  officer,  with  the  act  and  the  form  before  him,  should  examine  the 
creditor  on  oath  touching  the  matter  specified,  and  himself  reduce  the  deposi- 
tions to  writing,  or  fill  up  the  printed  blank,  if  such  is  used.  {In  re  W.  D. 
Merrick,  7  B.  R.  459.) 

The  proof,  of  a  debt  against  a  firm  should  state  that  the  firm  or  company, 
describing  it  by  its  firm  name,  and  the  individuals  who  composed  it,  was  in- 
debted to  the  creditor,  and  how  and  for  what  amount.  It  should  not  be  uncer- 
tain whether  the  demand  is  a  firm  deTot,  or  a  joint  claim  against  the  individuals 
who  compose  the  firm.     {In  re  Walton  et  al.  1  Deady,  510.) 

When  partners  are  adjudged  bankrupts,  the  result  is,  or  may  be,  that  several 
distinct  estates  are  to  be  administered  in  that  proceeding.  There  is  the  estate 
■and  debts  of  the  partnership,  and  the  separate  estate  and  debts  of  each  individ- 
ual included  in  the  partnership.  Proof  of  a  debt  against  either  of  these  estates 
ought  not  to  include  or  be  joined  with  the  proof  of  a  debt  against  either  of  the 
others.  Two  distinct  debts  against  different  estates  can  not  be  included  in  one 
proof  or  deposition.     {In  re  Walton  et  al.  1  Deady,  510.) 

A  proof  of  debt  can  not  be  filed  unless  it  is  correctly  entitled  in  the  cause. 
{In  re  Pius  Walther  et  al.  14  B.  R.  273.) 

The  proof  should  contain  at  least  one  full  christian  name  of  the  creditor  as 
well  as  his  surname.  {In  re  William  H.  Valentine,  12  B.  R.  389 ;  s.  c.  4  Biss. 
317.) 

As  a  general  rule,  the  proof  of  a  claim  must  be  established  by  the  same  de- 
gree and  character  of  evidence  as  that  required  in  a  trial  at  law  or  a  hearing  in 
equity.     {In  re  Northern  Iron  Company,  14  B.  R.  356.) 

If  the  deposition  refers  to  an  annexed  account  which  merely  gives  dates  and 
amount  without  stating  the  subject-matter  of  the  account,  that  is  not  sufficient. 
{In  re  Port  Huron  Dry  Dock  Co.  14  B.  R.  253.) 

The  amount  of  interest  to  which  a  claimant  is  entitled  is  not  to  be  determined 
by  himself,  but  the  data  must  be  furnished  by  him  under  oath,  and  the  compu- 
tation is  to  be  made  by  the  register.  {In  re  Port  Huron  Dry  Dock  Co.  14  B. 
E.  253.) 

A  proof  in  due  form  makes  out  a  prima  facie  case  against  an  indorser, 
although  there  is  no  evidence  of  a  projest,  for  the  creditor  is  not  obliged  by  the 
mere  interposition  of  an  objection  to  produce  such  evidence  as  would  be  neces- 
sary at  an  ordinary  trial.     {In  re  W.  A.  Saunders,  13  B.  R.  164.) 

Where  a  claim  consists  of  a  promissory  note,  the  creditor  must  produce  the 
note,  or  a  copy  thereof.     {In  re  Northern  Iron  Co.  14  B.  R.  356.) 
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"Where  a  note  appears  to  have  been  discounted  after  the  commencement  of 
the  proceedings  in  bankruptcy,  the  holder  must  show  something  more  from 
which  his  good  faith  may  be  inferred  than  a  bare  assertion  that  he  has  discounted 
it  for  a  specified  sum.     {In  re  Port  Huron  Dry  Dock  Co.  14  B.  R.  253.) 

A  statement  that  a  note  has  been  regularly  protested  on  an  indorser  does- 
not  state  a  fact,  and  hence  does  not  prove  that  the  liability  of  the  bankrupt  has 
been  fixed  by  demand  and  notice,  (ire  re  Port  Huron  Dry  Dock  Co.  14  B.  R. 
253.) 

When  the  debt  is  evidenced  by  a  promissory  note,  the  note  must  be  pro- 
duced and  exhibited  when  required  by  the  register,  the  assignee,  or  the  bank- 
rupt, on  proper  occasions.  Forms  Nos.  31  and  33  distinctly  show  that  a  bill  or 
note  or  security  held  for  a  debt  is  to  be  exhibited  at  the  time  the  proof  of  debt 
is  handed  in;  and  Forms  Nos.  27  and  31  show  that  it  is  to  be  agsiin  exhibited 
before  a  dividend  is  paid  on  it.  When  the  note  is  merged  in  ,a  judgment,  it 
need  not  be  produced.  {In  re  Knoepfel,  1  B.  R.  70;  s.  c.  1  Ben.  398;  in  re 
Jaycox  &  Green,  7  B.  R.  303.) 

The  proof  need  not  anticipate  the  defense  of  the  statute  of  limitations,  or  give 
any  facts  to  take  the  debt  out  of  the  statute.  The  statute  may  be  waived,  and,, 
when  relied  on  as  a  defense,  must  be  set  up  aflBrmativelv  by  the  party  making  the 
defense.     {In  re  Knoepfel,  1  B.  R.  70  s.  c.  1  Ben.  3980 

A  transfer  of  the  claim  is  valid  unless  it  is  fraudulent  or  oppressive.  {In  re 
Morris,  12  B.  R.  170.) 

One  object  of  the  law  in  requiring  the  consideration  to  be  stated  is,  to  enable- 
the  register  to  say  whether  it  is  legal  in  its  nature,  and  will  support  a  demand 
or  promise ;  another,  to  show  him  whether  or  not  the  demand  is  unliquidated, 
and  must  be  ascertained  by  assessment  before  its  allowance;  another,  to  afford 
the  assignee  means  for  comparing  the  books  of  the  bankrupt  with  the  proof. 
But  the  chief  object,  no  doubt,  is  to  put  a  check,  upon  the  proof  of  fraudulent 
and  fictitious  claims  by  requiring  the  claimant  to  give  such  u,  particular  and 
definite  statement  of  the  consideration  as  will  enable  other  creditors  to  trace 
out,  discover,  and  expose  the  fraud  or  illegality  of  the  claim,  if  any  exist.  The 
requirement  is  intended  to  be  for  the  benefit  of  all  other  creditors  of  the  estate 
and  the  bankrupt,  and  to  prevent  fraud.  If  the  statement  of  the  consideration 
is  so  general  and  indefinite  as  to  afford  no  aid  to  the  creditors  in  their  inquiry  as 
to  the  fairness  and  legality  of  the  claim,  it  does  not  effect  the  object  of  the  law, 
and  must  be  held  insuflBcient.  A  general  statement  that  the  consideration  of  a 
demand  is  goods,  wares,  and  merchandise,  or  hay,  barley,  and  board,  is  not  suf- 
ficient. The  kind  of  goods,  the  quantity,  the  price,  and  the  time  of  delivery,  if 
delivered  atone  time,  or  if  delivered  continuously  through  a  period  of  time,  that 
period  should  be  stated.  If  the  proof  falls  short  of  this,  the  register  ought  not 
to  consider  it  satisfactory,  and  should  withhold  his  approval.  {In  re  Elder,  8 
B.  E.  670;  s.  c.  1  Saw.  73;  s.  c.  1  L.  T.  B.  198;  s.  c.  3  L.  T.  B.  140;  in  r» 
Northern  Iron  Co.  14  B.  R.  356.) 

When  the  debt  consists  of  a  promissory  note,  the  proof  should  set  forth  the 
consideration  of  the  note,  and  state  whether  any  and  what  payments  have  been 
made  thereon.  {In  re  Lodtr  Bros.  2  B.  R.  517;  s.  c.  3  Ben.  211;  s.  c.  1  L.. 
T.  B.  169;  in  re  Jaycox  &  Green,  7  B.  R.  303;  in  re  Lake  Superior  S.  0.  R  R. 
&  I.  Co.  7  B.  R.  376.) 

The  proof  of  a  claim  for  contribution  by  a  partner  should  set  forth  the 
amount  paid  by  him  for  the  debt  on  account  of  which  the  claim  is  made  (In  re 
B.  R.  Stephens,  6  B.  R.  538;   s.  c.  3  Biss.  387.) 

The  assignee  of  a  simple  cJioae  in  action  or  contract  for  the  payment  of 
money  must  state  the  consideration  which  passed  between  the  original  parties. 
{In  re  Lake  Superior  S.  C.  R.  R.  &  I.  Co.  10  B.  R.  76.)  ° 

The  holder  of  a  negotiable  paper,  who  took  it  for  value  in  good  faith  beforfr. 
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the  maturity  thereof,  need  only  state  the  consideration  which  he  gave  for  such 
paper.     {In  re  Lalie  Superior  S.  0.  R.  R.  &  I.  Co.  10  B.  R.  76.) 

The  creditor  must  malse  the  proof  aimpliciter,  and  he  is  not  at  liberty  to  in- 
terpose any  protest  or  qualification  or  reservation.  (Button  v.  Fretman,  5  Law- 
Rep.  447.) 

Where  a  party  has  a  demand  by  its  terms  payable  in  coin,  he  should  prove 
it  according  to  its  terms.  Tb,e  demand  should  then  be  entered  upon  the  books 
of  the  assignee,  as  payable  in  coin,  and  the  claimant  will  be  entitled  to  receive 
his  dividend  thereon  in  the  stipulated  currency.  {In  re  Elder,  3  B.  R.  6V0;  s. 
c.  1  Saw.  73;  s.  c.  1  L.  T.  B.  198;  s.  c.  3  L.  T.  B.  140.) 

A  note  dated  March  18th,  1861,  and  payable  three  years  after  date,  in  cur- 
rent money  of  the  State,  is  payable  in  lawful  currency,  and  not  in  State 
treasury  notes  subsequently  issued.  The  parties  could  not  have  contemplated 
payment  in  treasury  notes.     {In  re  Whittaker,  4  B.  R.  160.) 

Proof  of  Secured  Debt. 

'"  A  secured  creditor  can  resort  to  one  of  three  remedies :  1st.  He  may  rely 
upon  his  security ;  2d.  He  may  abandon  it,  and  prove  the  whole  debt  as  un- 
secured ;  8d.  He  may  be  admitted  only  as  a  creditor  for  the  balance  remaining 
after  the  deduction  of  the  value  of  the  security.  Before  he  can  prove  his  whole 
debt  as  a  general  creditor,  he  must  surrender  the  security.  Any  attempt  on 
the  part  of  a  creditor  to  prove  a  debt  before  a  register,  without  complying  with 
the  conditions  imposed  by  the  law,  should  be  disregarded  by  him.  {In  re 
Brand,  3  B.  R.  324;  s.  c.  2  L.  T.  B.  66.) 

A  secured  creditor  should  always  prove  his  claim;  any  other  theory  is  en- 
tirely irreconcilable  with  the  provisions  of  the  bankrupt  act.  If  the  enforce- 
ment of  his  lien  satisfies  his  demand,  the  debt  will  be  discharged ;  but  if  it  does 
not,  then  the  balance  remains  as  a  general  claim  against  the  estate,  like  all 
other  unsecured  claims.  (Davis,  Assig.  of  Bittel  etal.  2  B.  B.  892;  in  re  Buehle, 
2B.  R,577;  s.  c.  1  L.  T.  B.  59;  s.  c.  1  C.  L.  N.  186;  s.  c.  16  Pitts.  L.  J.  5;  m 
re  WiDn,  1  B.  B.  496;  s.  c.  1  L.  T.  B.  17.) 

The  bankrupt  court  has  jurisdiction  over  the  debtor  and  all  his  creditors,. 
and  also  over  all  demands  affecting  the  bankrupt's  estate.  The  secured  cred- 
itor must  prove  his  demand,  and  obtain  the  aid  of  the  bankrupt  court  for  its 
enforcement,  and  cannot  wait  until  bankruptcy  proceedings  are  closed,  and  then 
enforce  his  lien  through  the  State  court,     {Davis  v.  Anderson,  6  B,  R.  145.) 

The  word  "debt,"  as  used  in  this  section,  means  the  amount  upon  which  the 
dividend  is  to  be  computed,  and  the  phrase  "proved  his  debt,"  is  equivalent 
to  the  phrase  "share  in  the  distribution  of  the  assets"  {Lire  'Bisceloir  et  al. 
1  B.  R.  632 ;  s.  c.  2  Ben.  480 ;  s.  c.  1  L.  T.  B.  95 ;  Jervis  v.  Bmith,  3B,  R.  594 ;' 
s.  c.  7  Abb,  Pr.  [^T.  S.]  217.) 

This  rule  that  a  creditor,  having  security  for  his  debt,  is  to  be  admitted  as 
a  creditor  only  for  the  balance  of  his  debt,  remaining  after  the  deduction-  of 
the  value  of  his  security,  had  its  origin  in  chancery,  and  probably  in  the 
doctrine  of  election.  The  debt  or  obligation  of  the  debtor  is  the  principal 
thing ;  the  pledge,  the  collateral  or  incident.  If  the  debtor  makes  default,  the 
creditor  has  a  right  of  election  as  to  his  remedies.  He  may  institute  a  personal 
action  against  his  debtor  upon  his  obligation,  and  by  means  of  judgment  and 
execution  thereon,  collect  his  debt  out  of  the  estate  of  his  debtor,  or  he  may 
proceed  to  make  his  collateral  securities  available  to  the  payment  of  his  deljt.. 
The  natural  and  usual  course  is  to  proceed  against  the  debtor,  in  the  first 
instance,  by  a  personal  action.  If  the  collateral  securities  have  not,  by  some 
conventional  act  or  intervening  equity,  become  the  primary  fund  for  the  pay- 
ment of  the  debt,  there  is  nothing  in  reason  or  natural  justice  which  requires 
the  creditor  to  proceed  against  the  securities  in  the  first  place.     But  the  lord 
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chancellor,  in  the  exercise  of  his  summary  powers  over  suitors  and  the  com- 
missioners of  bankruptcy,  long  before  any  statutory  provision,  was  accustomed 
to  compel  creditors  to  elect  between  the  commission  and  the  other  remedies 
they  might  have  for  the  recovery  of  their  debts,  and  to  stand  to  the  eleption ; 
and  he  restrained  the  commissioner  from  admitting  a  lien  creditor,  or  permitting 
him  to  prove  his  debt,  until  he  had  exhausted  his  lien  or  security.  Subse- 
quently the  practice  of  valuing  securities  was  adopted  to  avoid  delays.  (Jems 
V.  SmiiJi,  3  B.  E.  594;  s.  o.  7  Abb.  Pr.  [N.  S.]  217.) 

A  deposition,  according  to  Form  No.  21,  is  such  a  proof  as  is  allowed  by  this 
section,  even  though  the  value  of  the  security  is  not  determined,  nor  the  prop- 
erty sold.  (In  re  Bridgman,  1  B.  R.  312;  s.  c.  2  B.  R.  252;  in  re  Bigelow  et 
al.  1  B.  R.  632;  s.  c.  2  Ben.  480;  s.  c.  1  L.  T.  B.  95;  in  re  Ruehle,  2  B.  R. 
577;  s.  c.  1  L.  T.  B.  59;  s.  c.  1  0.  L.  N.  186;  s.  c.  16  Pitts.  L.  J.  5.) 

The  value  of  the  securities  held  by  the  creditor  is  not  required  by  the  bank- 
rupt act  to  be  set  forth  in  the  deposition,  and  Form  No.  21  only  requires  an 
estimate  of  that  value  to  be  made.  A  creditor  does  not  prove,  as  against  the 
estate,  or  offer  to  prove,  the  whole  indebtedness  of  the  bankrupt  exhibited  in 
his  deposition,  when  against  that  indebtedness  are  set  out  securities  held  there- 
for, the  value  of  which,  when  ascertained,  the  court  is  asked  to  deduct  from  the 
indebtedness,  in  order  to  arrive  at  the  balance,  for  which  balance  alone  the 
■creditor  seeks  to  be  admitted  to  share  in  the  distribution  of  the  assets.  {In  re 
Bigelow  et  al.  1  B.  R.  632;  s.  c.  2  Ben.  480;  s.  c.  1  L.  T.  B.  95.) 

The  proof  of  a  claim  by  a  secured  creditor  differs  from  that  of  an  unsecured 
■creditor  in  this  :  the  latter  at  once  steps  into  the  column  of  general  creditors 
who  are  to  be  paid  out  of  the  assets  of  the  bankrupt  pro  rata,  according  to  the 
amount  of  their  claims;  while  the  former,  or  secured  creditor,  halts  awhile  to 
have  the  value  of  his  security  determined  in  such  manner  as  the  court  may 
direct,  and  then  becomes  a  general  creditor,  or  shares  in  the  bankrupt's  assets 
for  the  balance,  after  deducting  the  value  of  his  securities.  {In  re  Bridgman,  1 
B.  R.  312;  s.  c.  2  B.  R.  252.) 

The  proof  of  a  secured  claim,  according  to  Form  No.  21,  does  not  invalidate 
the  right  of  the  creditor  to  the  securities  which  he  is  found  ty  hold.  {In  re 
Bigelow  et  al.  1  B.  R.  632;  s.  c.  2  Ben.  480;  s.  c.  1  L.  T.  B.  95;  in  re  J.  M. 
Snedaker,  3  B.  R.  629;  King  v.  Bowman,  24  La.  An.  506.) 

A  collateral  consisting  of  a  policy  of  insurance  upon  the  life  of  the  bank- 
rupt is  not  a  mortgage  or  pledge  of  real  or  personal  property  of  the  bankrupt, 
or  a  lien  thereon,  but  nevertheless,  the  creditor  must  credit  the  present  value  of 
the  security  on  the  debt.  The  present  value  of  the  policy  is  its  cash  surrender 
Talue,  and  the  creditor  is  entitled  to  prove  for  the  balance  after  deducting 
,  this  amount  from  his  debt.  {In  re  Frank  Newland,  7  B.  R.  477 ;  s.  c.  6 
Ben.  342.) 

If  a  secured  creditor  also  has  an  unsecured  claim,  he  may  prove  such 
■claim,  and  vote  for  an  assignee.  {In  re  S.  Hanna,  7  B.  R.  502 ;  s.  c.  5  Ben.  6 ; 
in  re  3.  F.  &  0.  R.  Parkes,  10  B.  R.  83.) 

An  estimate  of  the  value  of  the  securities  made  by  the  secured  creditor  is 
not  sufficient  for  the  purpose  of  adjusting  the  amount  on  which  he  may  be 
admitted  to  vote  for  assignee.  The  ascertainment  of  such  value  must  rest  in 
abeyance  until  after  the  election  of  an  assignee.  {In  re  S.  Hanna,  7  B.  R.  502 ; 
s.  c.   5  Ben.  5.) 

The  claim  of  a  creditor  who  has  sold  his  collaterals  can  not  be  rejected 
absolutely,  but  may  be  allowed  for  such  amount  as  may  be  found  to  be  actu- 
ally due.  {In  re  Nounnan  &  Co.  6  B.  R.  579;  s.  c.  1  Utah  Ter  44-  s  c  4 
L.  T.  B.  228.)  ' 

The  holder  of  a  promissory  note,  the  indorser  of  which  is  secured  by  a  mort- 
gage upon  the  property  of  the  bankrupt,  may  release  and  surrender  his  security, 
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and  then  prove  his  debt  as  wholly  unsecured.  This  may  be  done  by  a  direct 
and  formal  release,  or  by  such  acts  as,  either  in  law  or  equity,  are  equivalent  to 
such  express  release.  As  the  beneficiary  of  the  trust,  created  or  implied  for 
his  sole  benefit,  he  can  release  and  discharge  the  trust,  the  trustee,  and  the  trust 
property,  without  the  aid  or  intervention  of  a  trustee  having  no  interest  in  the 
continuance  Qf  the  trust;  and  as  such  release  and  discharge,  without  the  consent 
of  the  surety,  must  release  and  discharge  the  surety,  at  least  to  tlje  extent  of  the 
full  value  of  the  trust  property  released,  the  surety  has  no  interest  in  opposition 
to  the  release,     (in  re  Jaycox  &  Green,  8  B.  R.  241 ;  s.  c.  7  B.  R.  303.) 

Effect  of  Proving  Secured  Claim  as  Unsecured. 

A  secured  creditor  who  proves  his  claim  without  reference  to  his  lien  or 
■security,  and  without  apprising  the  bankrupt  court  of  its  existence,  thereby 
waives  his  lien,  and  relinquishes  it  to  the  assignee.  (Stewart  v.  Isidor,  1  B.  R. 
485;  s.  c.  5  Abb.  Pr.  [N.  S.]  68;  in  re  Bloss,  4  B.  R.  147;  s.  o.  2  L.  T.  B.-  126; 
in  re  Stansell,  6  B.  R.  183;  in  re  Granger  &  Sabin,  8  B.  R.  30;  in  re  Jaycox  & 
Green,  8  B.  R.  241 ;  Hoadley  v.  Cawood,  40  Ind.  239 ;  Briggs  v.  Stephens,  7  Law 
Rep.  281.) 

A  secured  creditor,  who  in  his  proof  claims  a  lien  upon  the  entire  estate  of 
the  bankrupt,  when  he  only  has  a  lien  upon  a  certain  portion  thereof,  does  not 
thereby  lose  the  real  lien  to  which  he  is  entitled,  nor  is  his  proof  vitiated. 
{McEinsey  v.  Harding,  4  B.  R.  39.) 

The  proof  without  a  release  or  conveyance  is  contrary  to  law,  but  does  not 
■of  itself  operate  to  discharge  a  mortgage.  It  may  prevent  the  creditor  from 
setting  up  a  mortgage  against  the  assignee,  but  the  assignee  alone  can  avail 
himself  of  the  rights  which  this  provi.sion  is  intended  to  secure.  Third  par- 
ties can  derive  no  right  or  advantage  therefrom.  {Oodk  v.  Warrington,  104 
Mass.  212.) 

There  is  no  prevision  in  the  bankrupt  act  that  the  claim  of  a  proving  cred- 
itor against  joint  debtors  with,  or  sureties  for,  the  bankrupt,  shall  be  assigned 
or  given  up  by  the  creditor  to  the  assignee.  Indeed,  such  provision  would  be' 
manifestly  absurd.  The  claim  of  the  creditor  against  the  surety  of  the  bankrupt 
is,  in  no  sense,  the  property  of  the  bankrupt.  The  bankrupt  has  no  right  or  in- 
terest in  it,  and,  consequently,  can  transfer  none  to  his  assignee.  A  creditor 
who  has  proved  a  claim  against  the  bankrupt's  estate,  arising  from  a  contract 
made  by  the  bankrupt  and  certain  others,  as  joint  contractors,  without  stating 
in  his  proof  that  the  same  was  in  any  manner  secured,  may,  nevertheless,  main- 
tain an  action  upon  such  contract  against  the  other  joint  contractors.  [Soyt  v. 
Freel,  4  B.  R.  131 ;  s.  c.  7  Abb.  Pr.  [N.  S.]  220;  s.  c.  2  L.  T.  B.  144.) 

Before  a  secured  creditor  can  prove  his  full  claim  as  an  unsecured  debt,  he 
must  surrender  his  security.  Such  a  proof  should  not  be  received  until  a  release 
or  conveyance  is  tiled.  (in  re  Brand,  3  B.  R.  324;  s.  c.  2  L.  T.  B.  66;  Hatch 
-v.  Seely,  13  B.  B.  880;  s.  c.  37  Iowa,  493.) 

But  where  a  release  has  not  been  made,  and  the  title  to  the  property  comes 
in  question  in  a  controversy  between  the  assignee  and  other  parties,  that  will  be 
considered  as  having  been  done  which  ought  to  have  been  done.  {Wallace  v. 
Conrad,  3  B.  R.  41;  s.  c.  3  Brews.  329;  s.  c.  7  Phila.  114.) 

If  an  indorser  takes  a  mortgage  from  the  maker  to  secure  the  payment  of  all 
notes  indorsed  by  him  and  to  indemnify  him  against  his  indorsements  for  the 
maker,  and  the  creditor  is  not  a  party  to  the  transaction,  it  is  .optional  with  the 
creditor  to  seek  and  take  the  benefit  of  any  trust  or  equitable  lien  which  the 
law  may  give  him,  or  to  waive  such  right  and  rest  content  with  the  personal  re- 
sponsibility of  the  indorser.  He  can  not  be  coerced  to  avail  himself  of  the 
security.  If  the  maker,  therefore,  becomes  bankrupt,  the  holder  does  not  lose 
his  right  of  action  against  the  indorser  by  proving  the  debt  as  'unsecured. 
iUercTiants'  Mfl  BanJc  v.  Comitoch,  11  B.  R.  235;  s.  c.  55  N.  Y.  24.) 
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If  the  holder  of  a  note,  the  indorser  whereof  is  protected  by  a  mortgage^ 
proves  his  claim  as  unsecured,  this  does  not  extinguish  the  mortgage,  for  the 
assignee  is  subrogated  to  the  rights  of  the  holder.  (HiscocJi  v.  Green,  12  B.  R. 
507.) 

It  will  not  be  presumed  that  a  creditor  fraudulently  concealed  the  fact  of 
his  lien  in  proving  his  claim.  {Hatch  v.  SeeJ/y,  13  B.  R.  380;  s.  c.  37  Iowa, 
493.) 

Merely  proving  a  secured  claim  as  a  general  claim  does  not  waive  the  secu- 
rity.    (Hatch  V.  Seely,  13  B.  R.  380;  s.  c.  37  Iowa,  493.) 

Amendment  of  Proof. 

Proofs  of  debt  can  not  be  taken  from  the  file.  {In  re  Loweree,  1  B.  R.  74 ; 
s.  c.  1  Ben.  406;  in  re  Mcintosh,  2  B.  R.  506;  in  re  Emison,  2  B.  R.  595;, 
contra,  Morse  v..  Lowell,  48  Mass.  152.) 

A  secured  creditor,  who  inadvertently  proves  his  debt  as  an  unsecured  claim, 
will  not  be  required  to  surrender  his  lien  and  participate  in  the  general  distri- 
bution of  assets,  but  will  be  allowed,  if  he  elects  to  do  so,  to  withdraw  or 
amend  the  proof,  and  rely  upon  his  security.  {In  re  Brand,  3  B.  R.  324;  s.  c. 
2  L.  T.  B.  66;  see  Rule  I;  in  re  Clark  &  Binninger,  5  B.  R.  255;  in  re  Hope 
Mining  Co.  1  Saw.  710;  in  re  Harwood,  Crabbe,  496;  in  re  Lapsley,  1  Penn.  L. 
J.  245.) 

Participating  in  the  election  of  an  assignee  will  not  preclu  de  a  creditor  from 
amending  his  proof  from  unsecured  to  secured,  when  there  is  no  evidence  that 
he  gained  any  advantage  thereby,  or  that  the  other  creditors  have  been  in  any 
wise  prejudiced  in  con.sequence  of  it,  or  that  he  was  influenced  by  any  fraudu- 
lent intent.  In  the  absence  of  evidence,  the  presumption  is  that  none  existed^ 
{In  re  William  McConnell,  9  B.  R.  387;  s.  c.  31  Leg.  Int.  61;  King  v.  Bowman,. 
24  La.  An.  506;  in  re  J.  F.  &  0.  R.  Parkes,  10  B.  R.  83.) 

If  the  secured  creditor  has  received  a  dividend,  he  may  be  allowed  to  amend,, 
upon  condition  that  he  refunds  the  dividend,  with  interest.  {In  re  J.  F.  &  C. 
R.  Parkes,  10  B.  R.  82.) 

Where  a  creditor  has  been  guilty  of  laches  in  claiming  his  security,  the  court 
may,  as  a  condition  for  allowing  an  amendment,  require  that  there  shall  be  a 
deduction  from  the  proceeds  realized  by  selling  the  security,  of  a  portion  of  the 
costs  and  expenses  of  the  proceedings.  {In  re  William  McConnell,  9  R.  R.  387; 
s.  c.  31  Leg.  Int.  61.) 

Where  proof  has  been  made  under  a  mistake  of  fact,  or  even  of  law,  it  may 
be  corrected,  almost  as  a  matter  of  course,  if  neither  the  bankrupt  nor  other 
creditors  who  have  proved  will  be  injured.  Even  where  the  rights  of  others- 
will  be  affected,  if  the  only  effect  is  to  restore  all  parties  to  the  position  they 
were  in  before  the  debt  was  proved,  it  would  be  proper  to  allow  the  withdrawal, 
if  there  has  been  a  mistake  and  no  want  of  diligence.  The  proof  may  be  with- 
drawn for  the  purpose  of  proceeding  against  a  dormant  partner  of  the  bankrupt. 
{In  re  Edward  Hubbard,  1  B.  R.  679;  s.  c.  Lowell,  190.) 

An  order  allowing  a  withdrawal  of  a  proof  may  be  passed  by  the  register,  if,, 
after  due  notice,  no  opposition  is  made;  otherwise,  by  the  court.  {In  re  Ed- 
ward Hubbard,  1  B.  R.  679 ;  s.  c.  Lowell,  190.) 

Where  a  proof  is  sworn  to  and  filed,  and  afterwards,  upon  the  objection  of 
other  creditors,  is  postponed,  the  creditor  has  no  right  to  withdraw  it  upon  his. 
mere  demand.     {In  re  Abraham  Halle,  7  Ben.  182.) 

A  creditor  will  not  be  allowed  to  withdraw  a  proof  merely  for  the  purpose  of 
continuing  Sin  arrest  of  the  bankrupt,  which  was  made  before  the  commence- 
ment of  the  proceedings  in  bankruptcy.     {In  re  Wiener,  14  B.  R.  218.) 
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The  power  of  the  court  to  allow  a  creditor  to  withdraw  a  proof  that  has  been 
filed  inadvertently,  is  wholly  discretionary.     {In  re  Wiener,  14  B.  R.  218.) 

It  is  the  policy  and  purpose  of  the  act  to  do  equal  and  exact  justice  between 
the  estate  of  the  bankrupt  and  creditors.  The  court  has  ample  power  to  investi- 
gate a  claim  at  any  stage  of  the  proceedings,  and  to  make  any  correction  equity 
and  justice  demand,  not  only  to  reduce  the  amount  if  it  is  too  large,  but  also  to 
increase  it  if,  through  inadvertence,  it  is  smaller  than  by  right  it  should  be. 
Questions  of  amendment  address  themselves  to  the  equitable  consideration  of  the 
court,  and  great  discretion  is  exercised  in  disposing  of  them.  {In  re  Henry  B. 
Montgomery,  2  B.  R.  429 ;  s.  c.  3  Ben.  565.) 

A  creditor  can  not  authorize  an  attorney  to  alter  a  proof  without  having  it 
sworn  to  again  after  such  alteration.     {In  re  Pius  Walther  et  al.  14  B.  R.  273.) 

So  long  as  the  right  to  prove  continues,  the  right  to  amend  a  proof  filed 
should  not  be  denied.  {In  re  Myrick,  3  B.  R.  154 ;  in  re  Henry  B.  Montgomery. 
5B.  R.  429;  s.  c.  3  Ben.  565.) 

When  the  proof  is  defective,  a  party  may  be  allowed,  and  ought  to  be  re- 
quired to  amend  it.  {In  re  Loweree,  1  B.  B.  74;  s.  c.  1  Ben.  406;  in  re  My- 
rick, 3B.B.  154.) 

The  register  has  the  right,  and  it  is  his  duty,  to  permit  and  require  a  de- 
fective proof  to  be  amended ;  but  if,  in  such  case,  an  issue  of  law  or  fact  is  raised, 
he  must  adjourn  the  same  into  court  for  decision.  {In  re  Elder,  3  B.  R.  670; 
s.  c.  1  Saw.  73;  1  L.  T.  B.  198;  3  L.  T.  B.  140.) 

When  the  amendment  sought  relates  to  a  new  and  different  claim  from  any 
one  of  those  embraced  in  the  existing  proof  of  debt,  leave  to  amend  the  existing 
proof  must  be  denied.  The  proper  course  is  for  the  creditor  to  prove  his  newly 
discovered  debt  independently.  {In  re  Henry  B.  Montgomery,  3  B.  R.  429 ;  s. 
c.  3  Ben.  565.) 

An  amendment  of  a  proof  relates  back  to  the  original  filing  unless  the  rights 
of  others  have  in  the  mean  time  intervened,  and  an  objection  that  a  note  was  not 
attached  to  the  original  proof,  or  that  the  claim  was  barred  at  the  time  of  the 
filing  of  the  objection,  can  not  be  maintained.  {In  re  J.  W.  Maybin,  15  B.  R. 
■468) 

Sec.  5078. — Such  oath  shall  be  made  by  the  claimant,  testify- 
ing of  his  own  knowledge,  unless  he  is  absent  from  the  United 
States,  or  prevented  by  some  other  good  cause  from  testifying,  in 
which  case  the  demand  may  be  verified  by  the  attorney  or  author- 
ized agent  of  the  claimant  testifying  to  the  best  of  his  knowledge, 
information  and  belief,  and  setting  forth  his  means  of  knowledge. 
Corporations  may  verify  their  claims  by  the  oath  of  tiieir  presi- 
dent, cashier,  or  treasurer.  The  court  may  require  or  receive 
further  pertinent  evidence  either  for  or  against  the  admission  of 
any  claim. 

Statute  Revised— March  2,  1867,  ch.  176,  §  22,  14  Stat.  527.  Prior  Statute 
—Aug.  19,  1841,  ch.  9,  §  5,  5  Stat.  444. 

In  the  proof  of  debts  by  a  creditor  firm  composed  of  several  members,  the 
firm  is  to  be  treated  as  one  creditor,  and  any  one  inember  may  act  for  all  in  prov- 
ing the  debts.  {In  re  Joseph  Barrett,  2  B.  R.  533 ;  s.  c.  1  L.  T.  B.  144;  s.  c.  1 
C.  L.  N.  202.) 

A  receiver  appointed  in  one  State  may  file  a  proof  of  claim  in  the  district 
court  in  another  State.  Any  person  who  is  authorized  to  give  an  acquittance  of 
.a  debt  is  entitled  to  prove  the  debt  in  bankruptcy,  if  he  be  acting  in  a  represent- 
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ative  capacity  as  trustee,  assignee,  receiver,  executor,  administrator  or  in  any 
other  of  the  various  representative  capacities  which  the  law  provides  for  the  ad- 
ministration of  human  affairs.  (In  re  Republic  Ins.  Co.  8  B.  R.  197 ;  s.  c.  3  Biss, 
604.) 

A  deposition  by  an  assignee  for  value,  before  bankruptcy,  of  a  chose  in  action,  is 
BufBcient  to  entitle  him  to  be  considered  the  creditor  in  respect  to  such  debt,  to 
all  intents  and  for  all  purposes.  His  deposition  should  show  the  facts  and  the 
date  of  the  transfer,  and  the  name  of  the  original  creditor.  It  is  not  necessa,ry 
that  the  assignor  should  join  in  making  the  deposition.  Such  assignee  of  a  chose 
in  action,  so  proving,  should  have  the  right  to  take  any  such  action  or  proceed- 
ing in  the  cause  in  the  name  of  his  assignor,  at  his  own  expense,  as  he  may  be 
advised.  An  appeal  from  the  disallowance  of  such  a  claim  ought,  perhaps,  to  be 
taken  in  the  name  of  the  original  creditor.  (Jn  re  Fortune,  3  B.  R.  312;  s.  c. 
Lowell,  384;  s.  c.  2  L.  T.  B.  99) 

A  party  to  whom  a  debt  has  been  assigned  after  the  commencement  of  pro- 
ceedings in  bankruptcy,  may  prove  it.  It  is  true  that  the  Forms  require  that 
the  debt  shall  be  due  to  the  creditor  at  the  time  of  the  commencement  of  proceed- 
ings in  bankruptcy,  but  these  may  be  modified  to  suit  the  facts  of  each  particular 
case.  Taken  literally,  they  would  exclude  administrators,  or  other  assignees,  by 
mere  operation  of  law,  which  certainly  can  not  have  been  intended.  There  is- 
nothing  in  this  section  to  avoid  a  real  and  honest  transfer  without  any  purpose 
of  intluencing  the  proceedings  in  bankruptcy,  but  rather  an  implication  that  it 
may  be  done  if  there  is  no  such  purpose.  {In  re  Murdock,  3  B.  R.  146 ;  s.  c. 
Lowell,  362;  s.  c.  2  L.  T.  B.  97;  m  re  Frank,  5  B.  R.  194;  s.  c  5  Ben.  164;  s.  c. 
2  L.  T.  B.  188.) 

If  the  holder  of  a  negotiable  note  indorses  it  after  the  bankruptcy  of  the 
maker,  the  indorsee  may  prove  the  debt.  {Humphreys  v.  Blight,  4  Dall.  370 ;  s. 
c.  1  Wash.  44.) 

A  party  who  in  good  faith  undertakes  to  buy  up  all  the  claims  against  the 
bankrupt,  with  the  intention  of  stopping  the  proceedings  and  giving  the  debtor 
time  to  pay  them,  does  not  violate  any  of  the  provisions  of  the  bankrupt  act. 
The  bankrupt  act  should  not  be  construed  so  strictly  as  to  prevent  the  bank- 
rupt from  making  efforts  to  extricate  himself  from  the  bankruptcy  proceedings, 
and  if  he  can  find  a  friend  to  buy  up  his  debts,  for  the  purpose  of  giving  him 
time  to  convert  his  property  into  money  to  pay  them,  he  may  do  so.  The  bank- 
rupt act  encourages  all  honest  efforts,  and  sustains  all  honest  transactions  of  a 
debtor.  The  clause  which  provides  that  the  creditor  must  prove  that  the  claim 
was  not  procured  for  the  purpose  of  influencing  the  proceedings  under  this  act^ 
does  not  relate  to  transfers  after  the  filing  of  the  petition  any  more  than  before, 
and  is  not  intended  to  interfere  with  ordinary  transfers,  but  only  of  notes  and 
demands,  such  transfers  as  are  procured  for  the  purpose  of  influencing  the  pr-O- 
ceedings  in  bankruptcy.  If  the  person  who  honestly  undertakes  to  purchase  up 
the  debts,  fails,  he  may  prove  the  claim  and  participate  in  the  estate.  {la  re 
Strachan,  3  Biss.  181 ;  in  re  Pease  et  al.  6  B.  R.  173.) 

There  must  be  an  assignment  of  the  claim.  A  receipt  of  payment  is  not  suf- 
ficient. If  the  claimant  has  paid  the  claim,  he  may  have  a  demand  for  money 
paid  against  the  bankrupt,  but,  when  such  payment  is  made  after  the  filing  of 
the  petition,  the  demand  is  not  a  provable  debt.  (In  re  Strachan.  3  Biss. 
181.) 

The  true  mode  of  proving  an  assigned  claim,  is  that  the  holder  should  him- 
self make  the  affidavit,  else,  the  statement  that  the  claim  was  not  procured,  etc., 
becomes  merely  illusory,  for  it  is  not  made  by  the  party  who  has  bought  the 
claim,  and  might  be  entirely  true  in  respect  to  the  affiant,  and  false  as  to  the 
real  party  in  interest.     {In  re  Pease  et  al.  6  B.  R.  173.) 

An  agent  can  not  make  oath  to  the  deposition  in  proof  of  his  principal's 
debt,  without  showing  that  the  creditor  is  absent  from  the  United  States,  or  pre- 
vented by  some  other  good  cause  from  testifying.  This  cause  is  to  be  proved  to 
the  satisfaction  of  the  j  udge  or  register  before  whom  the  debt  is  offered  for  proof. 
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The  law  requires  the  oath  of  some  person  having  knowledge,  and  the  creditor 
himself  is  presumed  to  have  it,  and  unless  he  is  absent,  or  in  some  way  prevented 
from  testifying,  no  one  can  do  so  for  him,  unless  he  is  a  person  having  actual 
knowledge.     {In  re  H.  F.  Barnes,  Lowell,  560.) 

If  one  partner  is  sick  and  the  other  is  out  of  the  State,  this  is  not  a  sufficient 
reason  for  allowing  an  agent  to  make  the  proof,  although  his  knowledge  is 
superio'"  co  that  of  the  absent  partner.     {In  re  William  Whyte,  9  B.  E.  267.) 

If  an  agent  has  personal  knowledge  of  all  the  facts  necessary  to  make  proof 
of  it,  and  the  creditor  has  no  knowledge  of  the  matter  at  all,  the  former  may 
prove  the  debt.     {In  re  Martin  Watrous  et  al.  14  B.  R.  258.) 

An  agent  holding  negotiable  paper  can  not  prove  it  when  the  owner  is  in  a 
situation  to  make  the  proof  himself.     {In  re  W.  S.  Saunders,  13  B.  R.  164.) 

Mere  absence  from  the  State  or  the  locality  where  the  proof  is  made,  is  not 
alone  regarded  as  cause  for  proof  by  an  agent.  {In  re  George  Jackson  et  al.  14. 
B.  R.  449.) 

If  the  creditor  is  confined  to  his  house  by  sickness,  so  that  he  is  unable  to 
testify,  this  is  a  sufficient  reason  for  allowing  an  agent  to  make  the  proof.  {In 
re  William  Whyte,  9  B.  R.  267.) 

When  an  agent  testifies  positively  of  his  own  knowledge,  the  proof  need  not 
show  any  reason  why  the  creditor  himself  could  not  have  made  the  deposition, 
nor  need  he  testify  to  the  best  of  his  knowledge,  information  and  belief,  nor  set 
forth  his  means  of  knowledge  as  to  the  claim.  {McKinsey  v.  Harding,  4  B.  R. 
39.) 

A  person  who  has  acted  as  the  agent  6f  the  bankrupt  in  purchasing  claims 
against  the  bankrupt's  estate,  can  not  prove  them.-  {In  re  Lathrop  et  al.  8  B.  R. 
413 ;  s.  c.  3  Ben.  490.) 

A  creditor  who  makes  the  proper  deposition,  but  retains  the  proof  in  his  own 
hands,  can  not  be  considered  a  creditor  who  has  proved  his  debt  within  the 
technical  meaning  of  the  bankrupt  act.  {In  re  L.  Sheppard,  1  B.  R.  439;  s.  c. 
1  L.  T.  B.  49 ;  s.  c.  7  A.  L.  Reg.  484.) 

A  bankrupt  may  testify  to  support  a  claim  of  his  wife  against  the  estate, 
where  such  testimony  would  be  competent  under  the  State  laws.  {In  re  Levi 
Bean,  14  B.  R.  182;   s.  c.  1  W.  N.  432.) 

The  proof  of  a  claim  by  a  State  should  be  made  by  the  State  Treasurer  or 
by  some  officer  holding  a  relation  to  the  State  similar  to  the  relation  which  a 
president,  cashier  or  treasurer  bears  to  a  corporation  of  which  he  is  such  officer. 
A  warden  can  not  make  the  proof.  {In  re  Corn  Exchange  Bank,  15  B.  R.  216 ; 
s.  0.  9  0.  L.  N.  254,431.) 

Sec.  5079. — Such  oath  may  be  taken  in  any  district  before  any 
register  or  any  commissioner  of  the  circuit  coxirt  authorized  to 
administer  oaths ;  or,  if  the  creditor  is  in  a  foreign  country,  before 
any  minister,  consul,  or  vice-consul  of  the  United  States.  When 
the  proof  is  so  made  it  shall  be  delivered  or  sent  by  mail  to  the 
register  having  charge  of  the  case. 

Statutes  Revised— March  2,  1867,  ch.  176,  §  '22,  14  Stat,  527;  July  27,  1868, 
ch.  258,  §  3, 15  Stat.  228. 

A  proof  can  not  be  taken  before  a  consular  agent.  {In  re  Robert  V.  Lynch, 
16  B.  R.  38.) 

Sec.  5080. — If  the  proof  is  satisfactory  to  the  register  it  shall 
be  delivered  or  sent  by  mail  to  the  assignee,  who  sliall  examine 
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the  same  and  compare  it  with  the  books  and  accounts  of  th'e  bank- 
rupt, and  shall  register,  in  a  book  to  be  kept  by  him  for  that  pur- 
pose, the  names  of  creditors  who  have  proved  their  claims,  in  the 
order  in  which  such  proof  is  received,  stating  the  time  of  receipt 
of  such  proof,  and  the  amount  and  nature  of  the  debts.  Such 
books  shall  be  open  to  the  inspection  of  all  the  creditors.  The 
court  may  require  or  receive  further  pertinent  evidence  either  for 
or  against  the  admission  of  any  claim. 

Statute  Revised— March  2, 1867,  ch.  176,  §  22,  14  Stat.  527. 

The  officer  taking  the  proof,  should  append  jt  to  a  certiflcate,  that  it  is  satis- 
factory to  him.     {In  re  Belden  &  Hooker,  4  B.  R.  194.) 

The  register  who  has  charge  of  the  proceedings  in  bankruptcy,  may  rt-ject  a 
proof  taken  before  another  register,  when  the  same  does  not  appear  to  be  in  con- 
formity to  law,  but  if  an  issue  of  law  or  of  fact  is  raised  and  contested  thereon, 
the  question  must  be  adjourned  into  court  for  the  decision  of  the  judge.  Proofs 
so  rejected  should  be  returned  for  amendment.  {In  re  Benj.  H.  Loder,  3  B.R. 
€65;  8.  c.  4  Ben.  125.) 

The  register  has  the  power  to  pass  upon  the  satisfactory  or  unsatisfactory 
character  of  a  proof,  but  the  power  is  to  be  exercised  in  subordination  to  the 
provision  of  section  5009,  which  requires  that  an  issue  of  law  or  fact  raised,  and 
contested  by  a  party  to  the  proceedings  before  the  register,  shall  be  adjourned 
into  court  lor  a  decision.  {In  re  Bogert  &  Evans,  2  B.  R.  435 ;  s.  c.  38  How. 
Pr.  111.) 

A  register,  in  examining  proofs  of  debt  for  admission,  acts  not  only  as  a  ju- 
dicial otHcer  who  is  to  decide  all  the  questions  arising  in  the  discharge  of  his 
duty  according  to  law,  but  sitting  also  as  an  administrative  ofBcer  in  the  interest 
and  service  of  all  the  creditors,  he  is  to  take  care  that  defective  ^nd  insufficient 
proofs  are  not  allowed  to  pass,  through  partiality,  to  any  creditor,  or  inattention 
which  would  produce  all  the  mischievous  effects  of  partiality.  {In  re  Port  Hu- 
ron Dry  Dock  Co.  14  B".  R.  253.) 

A  claim  may  be  said  to  be  duly  proved,  when  the  statements  of  the  depo- 
nent, if  true,  establish  ^rima/acie  the  existence  of  the  debt,  and  the  present 
right  of  the  creditor  to  payment  of  the  same  out  of  the  estate  of  the  bankrupt. 
But  a  claim  is  not  duly  proven  when  any  allegation  which  the  act  requires  to  be 
made  in  the  proof  concerning  it  is  omitted,  or  where  the  proof  is  not  made  io 
conformity  with  the  forms  prescribed,  and  the  rules  and  practice  of  the  court. 
</«  re  Walton  et  al.  1  Deady,  510.) 

The  formal  proof  of  the  debt  is  prima  facie  sufficient.  It  is  always  a 
•question  of  fact  whether  the  debt  has  been  paid  or  secured  in  whole  or  in  part, 
or  whether  it  is  provable,  and  a  question  as  to  which  pertinent  evidence  is  always 
admissible.  But  the  prima  fade  case  is  made  out  by  the  affidavit  of  the  cred- 
itor.     {In  re  Colman,  2  B.  R.  563;  in  re  Fortune,  3  B.  R.  312;  s.  c.  2  L.  T. 

B.  99.) 

• 

The  creditor  is  a  competent  witness  to  establish  his  claim,  although  the 
bankrupt  died  before  it  was  offered  for  proof  {In  re  E.  C.  Merrill  16  B  R 
35.)  ,  .     . 

Qumre.  Can  a  creditor  who  has  omitted  to  take  his  appeal  from  the  re- 
jection of  his  proof  within  the  prescribed  lime,  set  up  the  rejected  claim  in  any 
other  action?  {GatUii  v.  Foster,  3  B.  R.  540;  s.  c.  1  Saw.  37-  s  c  1  L  T 
B.  192.)  '     ■     ■ 

All  pro'ifs  of  debts  are  to  be  sent  to  the  assignee  for  him  to  report  them  as 
required  in  this  section.  When  the  assig-nee  has  completed  his  lists,  he  must 
return  them  to  the  register,  and  they  must,  under  Rule  VII,  be  tiled  in   the 
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clerk's  ofBoe  with  the  papers  in  the  case.    (Anon.  1  B.  R.  219 ;  2  B.  R.  68 ;  in  re 
L.  Sheppard,  1  B.  R.  439;  s.  c.  1  L.  T.  B.  49;  s.  c.  7  A.  L.  Reg.  484.) 

A  creditor  may  prosecute  an  action  against  a  surety  before  a  final  distribu- 
tion, although  he  has  proved  the  note  against  the  principal.  {Gfegg  v.  Wilson, 
15  B.  R.  142;  s.  c.  50  Ind.  490.) 

If  a  treasurer  of  a  bank  fraudulently  gives  a  certificate  in  his  own  name  to  a 
depositor,  instead  of  in  the  name  of  the  bank,  the  latter  is  bound  to  be  prompt 
in  disaffirming  the  contract,  and  demanding  his  money  or  ii  certificate  in  proper 
form  to  bind  the  bank,  and  can  not  do  so  after  he  has  proved  his  claim  against 
the  treasurer,  and  received  a  dividend  thereon.  (Shields  v.  Niagara  Bank,  10 
N.  Y.  Supr.  477 ;  s.  c.  5  T.  &  0.  585.) 

A  certificate  of  deposit,  after  the  bankruptcy  of  the  maker,  is  dishonored 
paper,  and  after  it  is  proved  and  filed,  has  no  longer  the  qualities  of  negotiable 
paper.  The  claim  is  transferable  neither  by  delivery  nor  indorsement;  it  may 
still  be  assigned,  but  not  delivered  or  taken  from  the  files.  A  purchaser  of  the 
claim  takes  it  subject  to  all  equities  that  exist  against  his  vendor.  {In  re  John 
Sime  &  Co.  12  B.  R.  315.) 

The  proof  of  a  judgment  does  not  operate  to  release  a  sheriff  from  liability 
for  relinquishing  his  levy,  and  surrendering  the  property  to  the  marshal.  {An- 
ionia  B.  &  0.  Co.  v.  Babbitt,  15  N.  Y.  Supr.  157.) 

In  an  action  for  misrepresentation  in  regard  to  the  credit  of  another,  the 
plaintiff  may  give  evidence  to  establish  the  bankruptcy  of  such  person  and  the 
proof  of  a  claim  against  him  by  the  defendant.  {Stafford  v.  Orout,  120  Mass.  20.) 

Sec.  5081. — The  court  may,  on  the  application  of  the  assignee, 
or  of  any  creditor,  or  of  the  bahkrupt,  or  without  any  application, 
examine  upon  oath  the  bankrupt,  or  any  person  tendering  or  who 
has  made  proof  of  a  claim,  and  may  summon  any  person  capable 
of  giving  evidence  concerning  such  proof,  or  concerning  the  debt 
sought  to  be  proved,  and  shall  reject  all  claims  not  duly  proved, 
or  where  the  proof  shows  the  claim  to  be  founded  in  fraud,  ille- 
gality, or  mistake. 

Statute  Revised— March  2,  1867,  ch.  176,  §  23,  14  Stat.  527.  Prior  Statutes 
—April  4,  1800,  ch.  19,  §  16,  2  Stat.  26;  Aug.  19,  1841,  ch.  9,  §  5,  5  Stat.  444. 

Under  this  clause  the  court  has  at  all  times  full  control  of  all  proofs  of  debts, 
and  the  right  to  entertain  objections  to  the  validity  of  the  debts  or  the  proofs 
thereof.  (In  re  Patterson,  1  B.  R.  100 ;  s.  c.  1  Ben.  448 ;  in  re  Decatur  Jones, 
2  B.  R.  59.) 

The  objection  to  the  proof  of  a  claim  must  be  by  a  written  allegation  speci- 
fying, with  reasonable  certainty  and  brevity,  the  grounds  of  such  objection. 
(In  re  Walton  et  al.  1  Deady,  442.) 

The  creditor  stands  before  the  court  in  the  attitude  of  a  plaintiff  invoking  its 
jurisdiction,  and  ample  provision  is  made  for  adjudication  and  determination  of 
his  claim  in  a  court  of  law  and  by  a  jury,  of  which  he  may  avail  himself  by 
taking  an  appeal  to  the  circuit  court.  (In  re  Paddock,  6  B.  R.  132;  s.  c.  2  L. 
T.  B.  214.) 

The  claim  of  the  petitioning  creditor  is  open  to  contention.  His  debt  must 
be  established.  The  mere  fact  that  he  is  a  petitioner  is  not  conclusive  upon 
other  creditors  that  he  is  to  be  allowed  in  the  distribution  of  the  estate  just 
what  he  claims  in  his  petition,  nor  is  it  conclusive  upon  the  assignee.  If  this 
were  not. so,  collusion  between  a  debtor  and, a  petitioner  setting  up  a  pretended 
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but  fictitious  claim  would  work  the  grossest  injustice.  {In  re  Cornwall,  6  B.  R. 
305;  s.  c.  9  Blatch.  114.) 

A  creditor  may  intervene  and  contest  the  allowance  of  the  claim  of  any  other 
creditor.     (In  r^  Adolph  Joseph,  2  Woods,  390.) 

Any  creditor  has  the  right  to  serve  a  notice  on  the  register,  protesting 
against  the  proof  of  any  claims  by  certain  person.s,  and  requesting  that  he  mny 
be  notified  if  such  persons  should  tender  their  claims  for  proof.  {In  re  J.  0. 
Smith,  1  B.  E.  248 ;  s.  c.  2  Ben.  113) 

Persons  who  are  not  creditors  can  not  question  the  right  of  another  to  prove 
a  claim.  That  right  must  be  questioned  otherwise.  {In  re  Lathrop  et  al.  3  B. 
R.  413;  s.  c.  3  Ben.  490.) 

The  court  alone  has  the  power  to  pass  an  order  requiring  a  creditor  to  show 
cause  why  proof  should  not  be  vacated  and  annulled.  The  register  can  not  make 
such  an  order.     {Gomttoch  v.  Wheeler,  2  B.  R.  561 ;  s.  c.  3  Ben.  236.) 

The  court  may  make  an  examination  of  a  creditor  without  any  application 
therefor,  and  when  it  sees,  from  the  testimony  before  it,  that  certain  claims  are 
improperly  proved,  it  will  reject  them.  {In  re  Lathrop  et  al.  3  B.  R.  413;  s.  c. 
3  Ben.  490.) 

A  creditor  who  does  not  reside  in  the  judicial  district  in  which  the  court  of 
bankruptcy  sits,  may  be  required  by  an  order  duly  served  upon  him  to  attend 
and  be  examined  in  regard  to  his  debt.  A  creditor  who  has  proved  his  debt 
becomes  subject  to  the  jurisdiction  of  the  eourt  without  regard  to  his  place  of 
residence,  and  is  bound  to  obey  all  the  orders  of  the  court  touching  his  alleged 
debt.  In  case  of  his  disobedience  of  its  orders,  the  court  can  deprive  him  of  all 
the  benefits  of  the  bankrupt  act  given  to  creditors,  and  can  reject  and  expunge 
his  claims.  In  case  it  shall  be  made  to  appear  that  any  creditor  whose  debt  is 
contested  can  not  personally  attend,  to  be  examined  in  the  district  where  pro- 
ceedings are  pending,  without  hardship  to  him,  owing  to  the  distance  of  his  resi- 
dence, or  other  similar  reasons,  the  court  will  provide  by  order  for  the  taking  of 
his  exaihination  before  a  register  of  the  district  in  which  he  resides.  {In  re 
Kyler,  2  Ben.  414.) 

Wiiere  the  assignee  appears  under  an  order  of  reference  procured  on  the 
petition  of  a  creditor  alleging  that  he  and  the  assignee  object  to  a  certain  claim, 
and  states  that  he  is  satisfied  with  the  proof  filed  with  him  since  his  election,  no 
further  proceedings  should  be  taken  under  the  reference.  {In  re  Theodore  B. 
Baldwin,  6  Ben.  196.) 

The  words  "  any  creditor  "  must  be  held  to  mean  not  only  a  creditor  who  has 
proved  a  debt,  but  a  creditor  who  has  tendered  proof  of  a  debt  which  has  not 
yet  been  allowed.     {In  re  Ray,  1  B.  R.  203 ;  s.  c.  2  Ben.  53.) 

A  note  given  by  the  bankrupt  for  more  than  was  actually  due,  in  pursuance 
of  a  combination  between  the  bankrupt  and  the  creditor  for  the  purpose  of  en- 
larging the  creditor's  dividend,  is  illegal,  and  this  illegality  of  a  portion  of  the 
ccnsideration  makes  the  whole  note  void  and  unavailable,  so  far  at  least  as  the 
interests  of  creditors  are  concerned.  {In  re  Elder,  3  B.  R.  670;  s.  c.  ]  Saw.  73; 
s.  c.  1  L.  T.  B.  198;  s.  c.  3  L.  T.  B.  140.) 

In  a  proper  case,  a  claim  may  be  allowed  in  part,  or  allowed  or  disallowed  as 
a  whole.  But  when  a  creditor,  by  a  combination  with  the  bankrupt,  and  in 
view  of  the  commencement  of  proceedings  in  bankruptcy,  fraudulently  enlarges 
his  claim  by  taking  fictitious  notes,  both  the  real  and  fictitious  claims  will  be 
disallowed.  Fr.iud  corrupts  and  destroys  the  whole  debt.  Every  party  to  pro- 
ceedings under  the  bankrupt  law  must  be  held  to  the  utmost  good  faith;  and  he 
who  attempts  a  fraud  can  not,  if  discovered,  complain  when  he  is  made  to  abide 
by  the  legal  consequences  of  his  act.  {In  re  Elder,  3  B.  R.  670 ;  s.  c.  1  Saw. 
73;  s.  0.  1  L.  T.  B.  198;  s.  c.  3  L.  T.  B.  140.) 

A  claim  which  has  its  origin  in  a  transaction  entered  into  by  the  claimant 
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-with  the  bankrupt,  for  the  purpose  of  delaying,  hindering,  or  defrauding  the 
creditors  of  the  latter,  is  not  provable.  {In  re  E.  R.  Stephens,  6  B.  R.  533 ;  s.  c. 
3  Biss.  887.) 

A  claim  which  is  valid  independently  of  a  fraudulent  transfer,  is  not  merged 
thereby.  When  the  transfer  is  set  aside,  the  claim  is  revived,  and  may  be 
proved.     {In,  re  E.  R.  Stephens,  6  B.  R.  533;  s.  c.  3  Biss.  387.) 

Claims  which  are  purchased  by  an  agent  of  the  bankrupt  are  illegal,  and 
must  be  rejected.  {Lire  Lathrop  et  al.  3  B.  R.  413;  s.  c.  3  Ben.  490;  s.  c.  5 
B.  R.  43;  s.  c.  5  Ben.  199.) 

If  a  creditor  who  has  advanced  a  certain  sura  to  a  member  of  a  firm  to  be 
put  into  the  business  as  capital,  subsequently  takes  a  note  of  the  firm  therefor, 
and  falsely  claims  that  it  as  well  as  other  sums  were  advanced  to  the  firm,  he 
forfeits  his  right  to  prove  for  his  real  advances.  {Marrttt  v.  Atterbury,  11  B.  R. 
525;  s.  C.3  Dillon,  444..) 

A  proof  of  a  judgment  which  is  subsequently  set  aside  should  be  expunged. 
'{In  re  Cosmore  G.  Bruce,  6  Ben.  515.) 

If  a  party  who  took  a  bill  of  sale  as  security  deliberately  proves  a  debt  which 
assumes  that  he  is  the  absolute  owner  of  the  goods,  and  persists  in  such  false 
claim  in  an  action  by  the  assignee  to  recover  the  goods,  and  attempts  to  support 
it  by  his  own  oath,  he  is  estopped  from  claiming  them  as  security.  {Willis  v. 
Carpenter  et  aZ.  14  B.  R.  521.) 

After  the  claims  of  all  honaflde  creditors  and  all  the  expenses  have  been  paid, 
the  money  expended  by  the  agents  of  the  bankrupts  may  be  refunded  to  them. 
When  the  purchase  has  been  made  by  one  partner,  his  copartner  must  share  the 
burden,  if  he  desires  the  benefit.  The  balance .  will  not  be  turned  over  to  the 
bankrupts  without  providing  for  such  money  so  used  in  the  purchase  of  the 
claims.     {In,  re  Lathrop  et  al.  5  B.  R.  43 ;  s.  c.  5  Ben.  199.) 

The  prohibition  of  the  allowance  of  a  claim  founded  in  illegality  is  only  in 
affirmance  of  the  common  law.  What  is  or  is  not  an  illegal  transaction  depends 
upon  the  law  of  the  place  where  the  contract  was  made  or  the  transaction  had. 
{In  re  Robert  Pittock,  8  B.  R.  78;  s.  c.  2  Saw.  416.) 

If  a  mortgage  is  merely  constructively  fraudulent,  the  mortgagee  may  prove 
for  his  actual  advances  when  the  niortgage  is  set  aside.  {Kappner  v.  8t.  Louis 
&  St.  J.  B.  B.  Go.  3  Dillon,  228.) 

It  is  not  competent  for  the  district  court  to  go  behind  the  judgment  of  a 
State  court  and  inquire  into»the  consideration  of  the  debt  upon  which  the  judg- 
ment is  founded.  A  judgment  rendered  upon  a  usurious  contract  can  not  be 
«et  aside  by  the  court  of  bankruptcy.  If  insanity  or  any  matter  of  fact  consti- 
tutes the  ground  on  which  a  review  of  the  judgment  is  sought,  the  proper  remedy 
is  by  a  writ  of  error  coram  nobis  in  the  court  wherein  the  judgment  was  rendered. 
{McKinsey  v.  Harding,  4  B.  R.  39.) 

Creditors  whose  interests  are  affected  by  a  judgment  against  their  debtor, 
may  avoid  it  collaterally,  because  they  have  no  right  to  have  it  reviewed  directly. 
In  bankruptcy,  the  creditors  are  interested  in  contesting  a  judgment  which  is 
offered  for  proof  in  competition  with  their  own  debts,  and  may  show,  by  any 
appropriate  evidence,  that  the  judgment  is  void  or  voidable  for  fraud  or  irregu- 
larity. A  debtor  might  suffer  judgment  against  him  for  the  very  purpose  of 
affecting  the  proceedings  in  bankruptcy,  or  a  judgment  may  be  obtained  for  a 
just  debt,  but  under  circumstances  which  would  make  it  a  fraudulent  preference. 
In  all  such  cases  it  must  be  open  to  other  creditors  to  object  to  the  judgment 
when  offered  for  proof  against  the  assets.  On  the  other  hand,  where  the  court 
rendering  thejudgment  has  jurisdiction,  and  there  has  been  no  fraud  and  no 
preference,  no  one  can  examine  into  the  consideration  of  a  judgment,  and  show 
'by  evidence  outside  of  the  record  that  the  judgment  ought  not  to  have  been 
rendered,  or  not  for, so  large  a  sura.     While  the  debtor  is  not  bankrupt,  nor 
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acting  in  contemplation  of  bankruptcy,  he  binds  all  the  world  by  his  acts  and 
omissions  in  relation  to  his  own  affairs,  and  if  he  does  not  choose  to  defend  an 
action  to  which  he  has  a  legal  defense,  and  of  which  he  has  had  full  notice,  his 
estate  will  be  committed  by  his  act  or  neglect,  just  as  it  would  be  by  any  improv- 
ident bargain  he  might  make,  or  by  any  new  promise  to  pay  a  debt  barred  by 
the  lapse  of  time  or  a  former  discharge  in  bankruptcy.  When,  therefore,  the 
judgment  is  either  void  or  voidable  as  of  right,  by  the  debtor  or  by  creditors,  it 
may  be  examined  into  when  offered  for  proof.  Where  it  is  valid  against  the 
debtor,  and  no  fraud  on  creditors  is  shown,  it  is  valid  for  the  purpose  of  proof. 
If  there  is  an  intermediate  case  in  which  it  would  be  discretionary^  with  the 
court  which  rendered  the  judgment  to  vacate  it  upon  the  ground  of  mistake,  the 
assignee  might  be  allowed  to  pursue  that  remedy,  the  proof  in  the  mean  time  be- 
ing postponed.  {Eie  parte  O'Neil,  1  B.  R.  677;  s.  c.  Lowell,  163 ;  in  re  James 
H.  Dunn,  11  B.  R.  270.) 

Evidence  is  not  admissible  to  impeach  a  judgment  merely  on  the  ground  of 
an  excessive  assessment  of  damages.  {Ex  parte  O'Neil,  1  B.  R.  677;  s.  c. 
Lowell,  163.) 

Under  section  4998  and  Rule  V,  the  register  has  the  power  to  take  the  evi- 
dence required  by  this  clause.  When  a  question  is  raised  as  to  the  validity  of  » 
claim  tendered  for  proof,  and  evidence  is  offered  in  regard  to  it,  the  register 
ought  to  investigate  the  question  so  raised,  and  not  allow  the  claim-  merely  be- 
cause the  creditor  swears  to  it.     {In  re  Orne,  1  B.  R.  57;  s.  c.  1  Ben.  361.) 

The  register  has  no  power  to  set  on  foot  the  inquiry  provided  for  in  this  sep- 
tion,  except  for  ihe  purpose  of  ascertaining  whether  or  not  a  claim  shall  be  post- 
poned.    {In  re  Herman  et  al.  S  B.  R.  618;  s.  c.  4  Ben.  126.) 

When  the  question  of  due  proof  or  not  comes  up  before  the  court  upon  the 
application  of  creditors  to  have  the  claim  rejected,  if  the  evidence  taken  before 
the  court  shows  the  consideration  to  be  legal  and  sufficient,  the  claim  will  not  be 
rejected.  If  defects  in  the  deposition  have  justified  the  application,  costs  can  bft 
imposed  upon  the  party  in  fault.  {In  re  Elder,  8  B.  R.  670 ;  s.  c.  1  Saw.  73 ; 
s.  0.  1  L.  T.  B.  198;  s.  c.  3  L.  T.  B.  140.) 

When  a  creditor  presents  his  claim  for  proof,  he  at  once  subjects  himself  and 
his  claim  to  the  power  and  jurisdiction  of  the  court,  and  both  thereby  become 
subject  to  the  orders  of  the  court  under  and  within  the  provisions  of  the  bank- 
rupt act.  When  he'  is  examined  in  respect  to  his  claim,  he  is  examined  as  a 
party  to  the  proceedings,  and  is  in  no  sense  a  witness  in  the  sense  in  which  that 
word  is  used  in  the  act  of  Congress  allowing  fees  to 'witnesses.  A  claim  for  fees 
will,  therefore,  be  disallowed.  {In  re  S.  Paddock,  6  B.  R.  132;  s.  c.  2  L.  T.  B. 
2l4;  in  re  Kyler,  2  Ben.  414.) 

When  the  claim  of  a  creditor,  who  has  proved  his  debt  w'ithout  surrender- 
ing his  collaterals,  is  stricken  out  as  illegal  and  void  on  account  of  usury,  the 
court  will  not  also  compel  him  to  surrender  the  collaterals.  {Dallas  v.  Flues  & 
Co.  8  Phila.  150.) 

The  decree  of  the  district  court  in  expunging  a  proof  is  in  the  nature  of  a 
judgment  binding  upon  all  the  parties  to  it,  and  prevents  a  subsequent  prosecu- 
tion of  the  claim  in  a  State  court.     {Pease  v.  Bennett,  17  N.  H.  124.) 

Sec.  5082.--A  bill  of  exchange,  promissory  note,  or  other  in- 
strument used  in  evidence  upon  the  proof  of  a  claim,  and  left  in 
court  or  deposited  in  the  clerk's  office,  may.be  delivered,  by  the 
register  or  clerk  liaving  the  custody  thereof,  to  the  person"  who 
used  it,  upon  his  filing  a  copy  thereof,  attested  by  the  clerk  of  the 
court,  who  shall  indorse  upon  it  the  name  of  Uie  party  against 
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whose  estate  it  has  been  proved,  and  the  date  and  amount  of  any 
dividend  declared  thereon. 

Statute  Revised— March  2,  1867,  ch.  176,  §  24,  14  Stat.  528.    . 

The  instrurapnt  proven  may  be  withdrawn,  in  pursuance  of  the  provisions  of 
this  section.     {In  re  Eraison,  2  B.  R  595.) 

The  court  may,  upon  cause  shown^  order  the  withdrawal  of  exhibits  filed  in 
a  cause,  but  it  will  not  order  or  allow  them  to  be  withdrawn,  except  upon  the 
application  of  some  person  having  an  interest  in  them,  who  can  show  the  proper 
use  for  which  he  desires  them.     {In  re  McNair,  2  B.  R.  219,  341 ) 

Sec.  5083. — ^When  a  claim  is  presented  for  proof  before  the 
election  of  the  assignee,  and  the  judge  or  register  entertains 
doubts  of  its  validity  or  of  the  right  of  the  creditor  to  prove  it, 
and  is  of  opinion  that  such  validity  or  right  ought  to  be  investi- 
gated by  the  assignee,  he  may  postpone  the  proof  of  the  claim 
iintil  the  assignee  is  chosen. 

Statute  Revised— March  2,  1867,  ch.  176,  §  23,  14  Stat.  528. 

The  purport  of  this  section  is  that  it  is  the  duty  of  a  register,  when  he  enter- 
tains a  doubt  of  the  validity  of  a  claim,  or  of  the  right  of  a  creditor  to  prove  it, 
and  is  of  opinion  that  such  validity  or  right  ought  to  be  investigated  by  the  as- 
signee, to  postpone  the  proof  of  a  claim  until  the  assignee  is  chosen,  {In  re 
Orne,  1  B.  R.  57;  s.  c.  1  Ben.  361;  in  re  Herman  et  al.  3  B.  R.  618;  s.  c.  4 
Ben.  126;  in  re  Noble,  3  B.  R.  96;  s.  c.  3  Ben.  332;  in  re  Bartusch,  9  B.  R. 
478;  mre  Jacoby,  1  W.'N.  15.) 

The  claim  may  be  postponed,  although  the  deposition  for  the  proof  tKereof 
has  been  produced  to,  and  filed  with,  the  register.  {Tn  re  Ezra  M.  Stevens,  4 
B.  R.  367;  s.  c.  4  Ben.  513 ;  s.  c.  2  L.  T.  B.  121.) 

A  claim  of  questionable  character,  and  in  dispute,  should  be  postponed.  {In 
re  Decatur  Jones,  2  B.  R.  69.) 

The  claim  of  a  creditor  who  has  accepted  a  preference  should  be  postponed. 
{In  re  Herman  et  al.  3  B.  R.  618;  s.  c.  4  Ben.  126;  m  re  Ezra  M.  Stevens, 
i  B.  R.  367;  B.  c.  4  Ben.  513;  s.  c.  2  L.  T.  B.  121;  in  re^aXUm  et  al.  1 
Deady,  442.) 

A  creditor  who  has  accepted  a  conveyance  prohibited  by  the  bankrupt  law 
should  not  be  allowed  to  prove  his  debt  until  an  assignee  is  chosen.  {In  re 
Chamberlain  et  al.  3  B.  R.  710.) 

When  a  conveyance  prohibited  by  the  bankrupt  law  has  been  made  to  a 
third  person,  for  the  benefit  of  creditors,  creditors  who  had  no  knowledge  what- 
ever of  the  facts  that  make  up  the.  intent  to  defeat  the  bankrupt  act  until  after 
the  conveyance  was  executed  and  delivered,  and  who  were  not  consulted  con- 
cerning it,  and  who  did  not  in  any  way  accept  of  it,  except  to  declare  verbally 
that  they  were  satisfied  with  it,  may  prove  their  claims  -and  participate  in  the 
election  of  an  assignee.  In  no  sense  can  it  be  said  that  they  received  the  con- 
veyance. The  conveyance  was  not  to  them  directly  or  indirectly;  it  was  com- 
plete before  they  had  any  knowledge  of  it.  {In  re  Chamberlain  et  al.  3  B.  R. 
710.) 

In  order  to  justify  the  postponement  of  a  claim  until  after  the  election  of  an 
assignee,  it  is  not  necessary  that  the  register  shall  be  satisfied  or  have  before  him 
positive  evidence  that  the  claim  is  invalid  or  that  the  creditor  has  no  right  to 
.prove  it.     {In  re  George  Jackson  et  al.  14  B.  R.  449.) 
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In  order  to  postpone  a  claim,  there  must  be  such  investigation  as  will  influ- 
ence the  mind  to  a  conclusion  as  to  whether  there  is  such  doubt  of  the  validity 
of  the  claim  or  of  tbe  creditor's  right  to  prove  it.  {In  re  George  Jackson  et  al. 
14  B.  R.  449..) 

Upon  facts  and  circumstances  being  laid  before  the  register  which  create  io 
his  mind  a  substantial  doubt  upon  the  question  .of  the  validity  of  the  creditor  s. 
right,  it  is  his  duty  to  postpone  the  claim  for  investigation,  (/ra  re  George- 
Jackson  et  al.  14  B.  R.  449.) 

Mere  relationship  to  the  bankrupt  will  not  alone  justify  the  postponement  of 
a  claim.     {In  re  George  Jackson  et  al.  14  B.  R.  449.) 

The  register  can  not  postpone  a  claim  on  mere  objections.  {In  re  George- 
Jackson  et  al.  14  B.  R.  449 ;  in  re  Bartusch,  9  B.  R.  4Y8  ) 

The  doubt  in  the  mind  of  the  register  should  be  a  reasonable  substantial 
doubt  resulting  from  a  judicial  consideration  of  the  question.  {In  re  George 
Jackson  et  al.  14  B.  R.  449.) 

The  proof  of  a  claim  which  is  not  stated  in  items,  and  does  not  appear  on 
the  schedule,  may  be  postponed.  {In  re  Elijah  Milwain,  12  B.  R.  358;  s.  c.  9- 
Pac.  L.  R.  236.) 

The  register  has  no  right  to  postpone  any  claim  unless  he  has  suspicion  that 
it  is  unfounded.  Such  suspicion  can  not  be  entertained  judicially  unless  predi- 
cated upon  facts  which  legitimately  excite  it.  If  they  exist,  the  creditor  should 
be  accorded  the  opportunity  to  explain  them.  A  suspicion  within  the  statute 
arises  when  the  claim  is  not  susceptible  of  a  ready  and  simple  explanation.  {In, 
re  Northern  Iron  Company,  14  B.  R.  356.) 

When  a  creditor  objects  to  the  postponement  of  his  claim,  he  should  have  tha 
objection  entered  and  the  que.'tion  certified  before  any  further  action  transpires 
before  the  register.     {In  re  George  Jackson  et  al.  14  B.  R.  449.) 

When  the  power  of  postponement  is  erroneously  exercised  by  a  register,  the 
creditor  may  have  the  judgment  of  the  court  on  the  question,  (/re  re  George 
Jackson  et  al.  14  B.  B.  449.) 

The  proof  of  the  claim  of  an  oflBcer  of  a  bankrupt  corporation,  who  is  also  a 
stockholder,  should  be  postponed  when  the  claim  appears  suspicious.  Such  a 
debt  ought  to  be  investigated  by  an  assignee  who  has  been  nominated  by  other 
creditors.  {In  re  Lake  Superior  S.  0.  R.  R.  &  I.  Co.  7  B.  R.  876 ;  in  re  Northern^ 
Iron  Co.  14  B.  B.  356.) 

The  proof  of  a  claim  which  has  been  postponed  is  to  be  treated  in  all  respects 
as  if  the  claim  had  not  been  tendered  before  the  election  of  an  assignee  and 
postponed.     {In  re  Herman  et  al.  3  B.  R.  649.) 

Sec.  508-i. — Any  person  who,  since  the  second  day  of  March, 
eighteen  hundred  and  sixty-seven,  has  accepted  any  preference, 
having  reasonable  cause  to  believe  that  the  same  was  made  or 
given  by  the  debtor,  contrary  to  any  provisions  of  the  act  of 
March  two,  eighteen  hundred  and  si^ty-seven,  chapter  one  hun- 
dred and  seventy-six,  to  establish  a  uniform  system  of  bankruptcy, 
or  to  any  provisions  of  this  Title,  shall  not  prove  the  debt  or  claim 
on  account  of  which  the  preference  is  made  or  given,  nor  shall  he 
receive  any  dividend  therefrom  until  he  shall  first  surrender  to- 
the  assignee  all  property,  money,  benefit,  or  advantage  received, 
by  him  under  such  preference. 

Statute  Revised— March  2,  1867,  ch.  176,  §23, 14  Stat.  528. 
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Payment  of  a  judgment  or  decree  recovered  against  a  creditor  on  account  of 
a  fraudulent  preference,  is  not  a  surrender  within  the  meaning  of  this  section. 
To  surrender,  clearly  implies  action  on  the  part  of  the  person  leceiving  the  pref- 
erence. To  recover,  as  clearly  implies  action  against  the  person  receiving  the 
preference.  Under  this  section,  it  is  left  to  the  option  of  the  person  receiving 
the  preference,  whether  he  will  give  up  the  property  he  has  received  by  the  way 
of  preference,  or  wheiher  he  will  hold  on  to  it;  the  only  consequence  being  that 
he  can  not  prove  his  debt  or  receive  any  dividend  upon  it,  in  case  he  chooses  to 
pursue  the  latter  course.'  In  case  of  a  recovery  he  has  no  such  option.  From 
this  analysis  it  clearly  appears  that  the  recovery  provided  for  in  section  5128  is 
the  alternative  of  the  surrender  provided  for  in  this  section.  But  when  does 
this  alternative  arise,  and  in  what  case  may  it  be  resorted  to?  ,  Clearly  in  those 
cases,  and  those  only,  in  which  there  is  a  failure,  refusal  or  neglect  to  surrender. 
A  surrender  may,  probably,  be  made  so  as  to  fully  answer  the  requiretftents  of 
this  section  at  any  time  before  judgment,  because  the  word  "  recover"  is  evi- 
dently used  in  its  strict  legal  sense,  and,  in  that  sense,  the  obtaining  of  a  Judg- 
ment by  the  assignee  in  his  favor,  is  the  recovery  meant.  But  after  the  rendi- 
tion of  the  judgment  there  can  be  no  surrender.  The  recovery  is  then  complete, 
and  anything  done  after  that  in  satisfaction  of  the  judgment  or  decree  can  in  no 
sense  be  deemed  a  surrender.  (In  re  Tonkin  &  Trewartha,  4  B.  R.  52 ;  s.  c.  1 
L.  T.  B.  232;  s.  c.  3  L.  T.  B.  221 ;  in  re  Richter's  Estate,  4  B.  R.  221 ;  s.  c.  1 
Dillon,  544 ;  in  re  Johu  P.  Lee,  14  B.  E.  89 ;  in  re  Cramer,  13  B.  R.  225 ;  s.  c. 
8  C.  L.  N.  106.) 

The  provisions  of  this  section  must  be  construed  in  connection  with  the  clause 
in  section  5021  which  prohibits  certain  creditors  from  proving  their  debts,  in 
such  a  manner  that,  if  possible,  both  may  stand.  The  construction  which  at- 
tains thi^  end  is  that  the  clause  in  section  5021  applies  only  to  cases  in  which 
the  assignee  is  compelled  to  resort  to  legal  proceedings  to  recover  the  property ; 
that  the  creditor  who  claims  to  retain  the  property  makes  himself  conclusively  a 
party  to  the  fraud  by  resisting  the  claim  of  the  assignee  to  recover  the  property, 
in  case  the  assignee  is  successful ;  but  that,  where  the  creditor  avails  himself  of 
the  locus  p(Bnitenti(E,  by  voluntarily  surrendering  the  property  to  the  assignee,  he 
» ceases  to  be  a  party  to  the  fraud,  and  may  prove  his  debt.  {In  re  C.  A.  David- 
son, 3  B.  R.  418;  s.  c.  4  Ben.  10;  in  re  K  B  Montgomery,  3  B.  R.  429;  s.  c.  3 
Ben.  565 ;  in  re  Scott  &  McCarthy,  4  B.  R.  414;  in  re  Hunt  &  Hornell,  5  B.  R. 
433 ;  in  re  Reece  &  Brother-,  2  Bond,  359  ;  in  re  E.  R.  Stephens,  6  B.  E.  533 ;  s. 
c.  3  Biss.  887 ;  in  re  Walton  et  al.  1  Deady,  442 ;  Goxe  v.  Hale,  8  B.  R.  562 ;  s. 
c.  10  Blatch.  56;  in  re  Clark  &  Daughtrey,  10  B.  R.  21 ;  in  re  Drummond,  4' 
Biss.  149;  contra,  Bingham,  v.  Sichmond,  6  B.  R.  127;  Bingham  -v.  Frost,  6  B. 
R.  130.) 

A  claim  on  account  of  which  a  preference  has  been  accepted,  would,  but  for 
this  section,  undoubtedly  be  provable.  This  section  operates  to  suspend  the 
right  until  the  creditor  holding  a  preferred  claim  shall  first  have  surrendered 
to  the  assignee  the  preference  received  by  him.  When  such  surrender  is  made 
the  suspension  ceases.  The  office  of  this  clause,  therefore,  is  in  the  first 
instance  that  of  suspension  merely,  to  ripen,  however,  into  absolute  prohibi- 
tion in  case  of  a  refusal  or  negkct  to  suirender.  Upon  such  suri'ender  being 
miide,  the  right  of  such  creditor  to  prove  his  debt  revives,  and  is  in  full  force 
the  same  as  if  such  suspension  had  never  existed.  {In  re  Scott  &  McCarty, 
4  B.  R.  414.) 

It  will  not  do  to  say  that  this  clause  is  to  be  given  effect  in  voluntary  and 
not  in  involuntary  cascs,  because  that  would  involve  the  absurdity  of  saying 
that  the  quality  and  consequences  of  the  act  of  the  creditor  in  accepting  a  pref- 
erence are  to  be  measured  and  judged  of  not  by  the  statute  itsilf,  but  by  what 
the  debtor  may  see  fit  subsequently  to  do.  It  must  be  a  strong  necessity 
growing  out  of  positive  and  unmistakable  provisions  of  the  law  that  would 
induce  a  court  to  adopt  a  construction  leading  to  such  unreasonable  and  incon- 
sistent results.  {In  re  Scott  &  McCarty,  4  B.  R.  414;  in  re  E.  R.  Stevens,  6 
B.  R.  533;   s..c.  3  Biss.  387. 
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Where  there  is  nothing  but  a  constructive  fraud,  and  the  creditor  has  acted 
in  good  faith  and  under  the  conviction  that  he  has  a  valid  right  to  retain  the 
property,  he  may  do  so,  and  allow  a  suit  to  be  prosecuted  against  him  and 
proof  to  be  introduced  against  him  without  being  deprived  of  his  right  to  sur- 
render before  the  actual  entry  of  a  judgment.  {Burr  v.  Hoplctns,  12  B.  K.  211 ; 
s.  c.  6  Biss.  345;  in  re  Joseph  Schoenenberger,  15  B.  R.  305.) 

It  makes  no  difference  whether  the  transfer  Ik  constructively  fraudulent 
under  the  statute  of  Elizabeth  or  under  the  special  provisions  of  the  bankrupt 
law.     {Burr  v.  MopJcins,  12  B.  R.  211 ;  s.  c.  6  Biss.  345.) 

Until  a  recovery  has  been  had  by  judgment  or  decree,  a  preferred  creditor 
may  surrender,  and  his  right  to  prove  his  debt  against  the  bankrupt's  estate 
and  to  receive  dividends  therefrom  will,  by  such  surrender,  be  revived  and 
become  binding  on  all  concerned,  regardless  of  the  question  whether  a  suit  shall 
or  shall  not  have  been  commenced  against  him  by  the  assignee  and  be  pending 
at  the  time  of  such  surrender.  It  is  immaterial  whether  there  was  a  demand 
and  fefusal  before  suit  was  brought.  {In  re  Kipp,  4  B.  R.  593;  s.  c.  1  L.  T.  B. 
246 ;  s.  c.  4  L.  T.  B.  60 ;  in  re  Simeon  Leland  et  al.  9  B.  R.  209.) 

Mere  possession  of  the  property  by  the  assignee  is  not  a  recovery  of  it  unless 
he  obtains  such  an  adjudication  as  to  the  preference.  {In  re  Simeon  Leland 
et  al.  9  B.  R.  209.) 

It  is  not  necessary  that  there  shall  be  a  direct  suit  by  the  assignee  against 
the  preferred  creditor,  and  a  recovery  of  property  from  him  and  out  of  his 
possession,  in  order  to  constitute  the  recovery  referred  to  by  the  statute.  An 
adjudication  in  any  proceeding  where  the  court  has  jurisdiction  over  the  subject 
and  the  parties  is  suflBcient.     {In  re  Simeon  Leland,  9  B.  R.  209.) 

, ,  Where  the  fraud  is  only  constructive  and  not  actual,  the  creditor  should  in 
equity  have  a  reasonable  opportunity  of  considering  whether  he  will  surrender 
his  preferences  and  pay  all  the  costs  and  charges,  but  his  decision  must  precede 
the  final  decree.  The  entry  of  the  final  derree  may  be  suspended  for  a  brief 
period  to  give  him  such  an  opportunity.     {Rood  v.  Karper,  5  B.  R.  358;  s.  c. 

5  Phila.  160;   a.  c.  2  L.  T.  B.  201 ;  Ziihrn  v.  Fry,  9  B.  B.  546;  s.  c.  2L   Pitts.v 
L.  J.  155;  s.  0.  61  Leg.  Int.  197.) 

It  may  be  a  matter  of  discretion  with  the  court  whether  a  party  shall  be  al- 
lowed to  surrender  after  suit  brought,  and  particularly  after  the  testimony  is 
taken,  and  the  party  becomes  satisfied  it  is  enough  to  defeat  him.  The  spirit  of 
the  act  does  not  warrant  a  practice  of  the  kind.  A  party  should  not  be  allowed 
to  experiment  and  speculate  upon  the  ability  of  the  assignee  to  prove  a  case 
against  him,  and  when  he  sees  that  he  has  succeeded,  then  to  plead  guilty  and 
make  a  surrender.  Such  a  practice  ought  not  to  be  tolerated.  A  party  ought 
to  elect,  and  having  elected,  will  be  held  to  his  election.  A  surrender  can  not  be 
made  after  suit  brought  except  under  verv  peculiar  circumstances.  (In  re  E. 
R.  Stephens,  6  B.  R.  533 ;  s.  c.  3  Biss.  387-!) 

In  order  to  be  allowed  to  prove  a  debt  unlawfully  preferred,  the  party  must 
surrender  the  unlawful  preference  wholly,  and  wipe  out  the  security  entirely, 
even  though  a  part  of  property  is  exempt  from  execution.     {Iv  re  E.  R.  Stephens, 

6  B.  R.  533 ;  s.  c.  3  Biss.  387.) 

A  creditor  may,  of  course,  if  he  chooses,  accept  a  preference.  In  doing  so,  how- 
ever, he  takes  the  chances  of  his  debtor  going  into  bankruptcy  either  voluntarily 
or  involuntarily,  and  thus  loosing  the  advantage  obtained.  In  such  cases,  all  he 
has  to  do  to  remove  the  obstacle  to  proving  his  claim  in  bankruptcy,  and  his 
standing  on  an  equiil  footing  with  the  other  creditors,  is  simply  to  surrender  such 
advantage  to  the  assignee.     {In  re  Forsyth  &  Murtha,  7  B.  R.  174.) 

The  creditor  contemplated  by  this  clause  is  a  creditor  who  has  received  a 
payment  or  conveyance  giving  him  a  preference.  A  creditor  who  is  appointed 
an  assignee  by  a  voluntary  assignment  of  the  debtor's  property  for  equal  distribu- 
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tion  pro  rata  among  all  the  creditors  of  the  debtor  does  not  thereby  receive  a 
preference,  and  consequently  is  not  debarred  from  proving  his  debt.  {In  re  Jo- 
seph H.  Horton  et  al.  5  Ben.  562;  in  re  Wm.  M.  Lloyd,  15  B.  R.  257;  s.  c.  24 
Pitts,  L.  J.  113.) 

If  a  creditor  who  has  proved  his  claim  as  unsecured,  afterwards  unites  in  a 
proceeding  to  assert  the  validity  of  a  security  held  by  him  for  the  claim  without 
amending  his  proof,  he  stands  as  if  he  never  had  filed  any  proof  of  debt.  The 
■objection  that  the  proof  is  a  surrender  of  the  security  is  one  that  the  assignee 
may  waive.  If  the  creditor  fails  to  sustain  his  right  to  the  security,  he  can  not 
afterwards  set  up  bis  proof  to  avoid  the  forfeiture  imposed  by  the  statute.  {In  re 
Simeon  Leland  et  al.  9  B.  R.  209.) 

A  mortgage  to  indemnify  the  sureties  on  a  bond  is  not  a  preference  of  the 
principal  debt  unless  the  creditor  is  a  party  to  the  transaction.  {In  re  William 
M.  Lloyd,  15  B.  R.  257;  s.  c.  2i  Pitts,  L.  J.  113.) 

If  the  creditor  is  precluded  from  proving  his  claim,  on  account  of  receiving  a 
preference  and  refusing  to  surrender  it,  a  guarantor  cannot  prove  it.  {In  re  0. 
B.  Ayers,  6  Biss.  48.) 

The  court  will  not,  in  a  proceeding  to  recover  the  preference,  enter  a  decree 
})rohibiting  the  preferred  creditor  from  proving  his  debt.  {Wager  v.  Hall,  5  B. 
E.  181;  s.  c.  3  Biss.  28;  s.  c.  16  Wall.  584.) 

A  creditor  who  has  received  a  preference  may  surrender  it  and  prove  his 
claim  at  the  first  meeting.     {In  re  W.  A.  Saunders,  13  B.  R.  164.) 

A  creditor  who  has  been  preferred  by  a  deed  of  trust  to  which  he  has  never 
assented,  may  renounce  it  and  prove  his  debt  at  the  first  meeting.  {In  re  W. 
A.  Saunders,  13  B.  R.  164.) 

If  the  preferred  creditor  asks  leave  to  prove  his  debt,  the  court  can  not  in 
such  proceeding  render  a  judgment  or  decree  directing  the  payment  to  the  as- 
signee of  the  money  received  as  a  preference.  {In  re  William  D.  Forbes,  5  Biss. 
510.) 

If  the  assignee  accepts  the  amount  received  by  a  preferred  creditor  after  he 
has  put  in  his  proof,  and  the  creditor  has  put  in  considerable  proof  before  the 
special  examiner  to  whom  the  action  has  been  referred,  and  dismisses  his  suit 
upon  payment  of  costs,  this  is  a  surrender,  and  the  creditor  may  prove  his  debt. 
(In  re  John  Riorden,  14  B.  R.  332;  s.  c.  51  How.  Pr.  271.) 

The  law  has  not  determined  the  manner  in  which  a  surrender  shall  be  made. 
An  agreement  that  other  creditors  may  share  in  the  proceeds  of  a  sale  thereof 
may  be  treated  as  a  surrender.  {In  re  Detert,  11-B.  R.  393;  s.  c.  7  0.  L.  N. 
130;  s.  c.  14  A.  L.  Reg.  166.) 

Where  the  creditor  is  allowed  to  surrender  after  the  bringing  of  a  suit,  he  may 
be  required  to  pay  the  compensation  of  the  assignee's  counsel  and  the  expenses 
to  which  the  assignee  may  have  been  subjected  in  consequence  of  the  suit,  be- 
fore he  is  allowed  to  prove  his  debt.  (Burr  v.  Hopkins,  12  B.  R.  211;  s.  c.  6 
Biss.  345.) 

No  part  of  the  debt  can  be  proved,  although  a  prior  mortgage  securing  the 
debt  in  part  was  surrendered  when  the  mortgage  was  taken.  {In  re  James  Jor- 
dan, 9  B.  R.  416;  s.  c.  7Pac.  L.  B.  194.) 

The  attempt  of  an  indorsee  to  avail  himself  of  a  security  given  to  the  payee 
by  proving  his  debt  as  secured,  will  not  defeat  his  claim  upon  the  note.  {In  re 
Kansas  City  Manuf.  Co.  9  B.  R.  76.) 

When  payments  have  been  made  upon  a  debt  as  an  entirety,  and  afterward 
applied  to  certain  notes  constituting  only  a  portion  thereof,  the  preference  affects 
the  whole  debt.  To  permit  a  creditor  to  avoid  the  efiects  of  the  acceptance  of 
such  a  preference,  by  a  subsequent  application  and  indorsement  of  the  amount 
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of  such  preference  upon  particular  notes,  nearly  paying  the  same  in  full,  would 
defeat  the  provisions  of  the  law.     {In  re  Kingsbury  et  al.  3  B.  R.318.) 

If  the  preferred  debt  is  singje  and  entire,  the  illegal  preference  affects  the 
whole  of  it,  though  the  property  received  does  not  equal  it  in  value.  But  other- 
wise, if  in  their  origin,  or  by  contract,  the  debts  of  the  creditor  are  not  single 
and  entire,  but  divided,  or  divisible  and  disconnected,  and  the  creditor  receives  a 
preference  distinctly  as  one,  arid  not  the  other.  A  claim  consisting  of  a  run- 
ning and  apparently  continuous  account,  made  up  of  items  of  goods  purchased 
at  various  times,  constitutes  ^Hma/acie  but  one  debt  or  claim  within  the  mean- 
ing of  the  bankrupt  act.  The  creditor  may  show  that  the  debt  preferred  is  dis- 
connected from,  and  not  the  same  debt  as  that  which  is  offered  for  proof.  An 
application  for  this  purpose  may  be  made,  even  after  a  decision  from  an  appeal 
from  an  order  disallowing  the  claim.  The  effect  of  the  recovery  by  the  assignee  , 
is  to  establish,  as  an  adjudicated  fact,  that  the  creditor  has  received  a  fraudulent, 
preference  in  respect  to  the  preferred  claim.  {In  re  Eichter's  Estate,  4  B.  R. 
221;  s.  c.  ]  Dillon,  544;  in  re  John  F.  Lee,  14  B.  R.  89.) 

Where  a  creditor  has  separate  and  disconnected  debts  as  to  which  he  has  re- 
ceived separate  and  distinct  preferences,  he  may  surrender  as  to  some,  and  prove 
and  receive  dividends  as  to  them,  without  surrendering  as  to  the  others.  {In,  re- 
D.  G.  Holland,  8  B.  R.  190.) 

If  a  party  proves  a  claim  consisting  of  two  items,  an  account  and  a  note,  he 
can  not,  when  objection  is  made  to  the  proof  on  account  of  a  preference,  divide 
the  proof  into  two  parts.     {In  re  Barnes,  Brother  &  Herron,  1  W.  N.  21.) 

Where  there  is  no  allegation  of  bad  faith  against  the  preferred  creditor,  he 
may  be  allowed  a  reasonable  sum  for  his  oare  in  selling  the  goods.  {In  re 
William  D.  Forbes,  5  Biss.  510.) 

When  the  conduct  of  a  creditor  in  holding  on  to  his  preference  is  without 
excuse,  his  proof  may  be  expunged  with  costs,  including  an  attorney's  fee. 
{In  re  Forsyth  &  Murtha,  7  B.  R.  174;  in  re  James  Jordan,  9  B.  R.  416;  s.  o. 
7  Pac.  L.  R.  194)  . 

When  the  unprovable  character  of  the  claim  is  founded  largely  upon  pre- 
sumptions, the  proof  may  be  expunged,  without  costs  to  either  party.  {In  re 
Forsyth  &  Murtha,  7  B.  R.  1T4.) 

Sec.  5085. — The  court  shall  allow  all  debts  duly  proved,  and 
shall  cause  a  list  tliereof  to  be  made  and  certified  by  one  of  the 
registers. 

Statute  Revised— March  2, 1867,  ch.  176,  §  23, 14  Stot.  528. 

The  district  court  has  the  power,  upon  the  petition  of  a  creditor  whose  claim 
has  been  rejected,  to  revise  the  decision  of  the  assignee  rejecting  it.  It  is  irreg- 
ular to  act  upon  such  a  petition  without  giving  notice  thereof  to  the  assignee. 
He  should  have  an  opportunity  to  answer  the  petition  and  contest  the  claim.  If 
the  claim  is  allowed,  the  order  should  only  require  the  assignee  to  place  it  upon 
the  list  of  admitted  claims,  and  pay  dividends  accordingly.  {In  re  Mittledorfer 
&  Co.  3  B.  R.  89 ;  s.  c.  Chase,  276.) 

The  list  is  the  list  shown  by  Forms  Nos.  32  and  83.  That  list  is  to  be 
given  to  the  assignee.  The  list  can  be  made  from  the  register  kept  by  the 
assignee  under  section  5080.  {In  re  John  W.  Dean,  1  B.  R.  249;  s.  c.  1  L.  T.. 
B.  9.) 

Skc.  5086. — Tiie  coui't  may,  on  tlie  application  of  the  assignee, 
or  of  any  creditor,  or  without  any  application,  at  all  times  require 
the  bankrupt,  upon  reasonable  notice,  to  attend  and  submit  to  an 
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examination  on  oath,  upon  all  matters  relating  to  the  disposal  or 
condition  of  his  property,  to  his  trade  and  dealings  with  others, 
to  his  accounts  concerning  the  same,  to  all  debts  due  to  or  claimed 
from  him,  and  to  all  other  matters  concerning  his  property  and 
estate  and  the  due  settlement  tliereof  according  to  law.  SUch  ex- 
amination shall  be  in  writing,  and  sliall  be  signed  by  the  bankrupt 
and  tiled  with  the  other  proceedings. 

Statute  Revised— March  2,  1867,  ch.  17*5,  §  26,  14  Stat.  529.  Prior  Statutes- 
— April  4,  1800,  ch.  19,  §§  18,  23,  52,  2  Stat.  20,  28,  34;  Aug.  19,  1841,  ch.  9, 
§  4,  5  Stat.  443. 

Application  for  an  Examination. 

J  The  words  "  any  creditor  "  mean  any  creditor  who  has  proved  his  claim. 
Before  a  creditor  can  apply  for  an  order  to  examine  the  bankrupt,  he  must 
prove  his  claim.     (In  re  Ray,  1  B.  R.  203;  s.  c.   2  Ben.  53.) 

Such  order  may  be  made,  and  such  examination  may  be  had,  on  the  applica- 
tion of  the  assignee,  or  of  any  creditor,  or  on  the  suggestion  of«  the  court  or 
register,  without  any  application.  The  bankrupt  and  all  other  persons  are  sub- 
ject to  examination  at  all  times,  at  the  instance  of  the  assignee,  or  of  any  creditor, 
or  of  the  court,  or  of  the  register.  A  creditor  may  make  an  application  at  any 
time  after  he  has  proved  his  debt.  {In  re  Baum,  1  B.  R.  5 ;  s.  c.  1  Ben.  374 ; 
in  re  Patterson,  1  B.  R.  100 ;  s.  c.  1  Ben.  448 ;  in  re  Brandt,  2  B.  R.  215.) 

If  a  protest  is  entered  against  the  allowance  of  the  claim  of  a  creditor  who- 
asks  for  an  examination,  the  register  or  the  court  may  make  the  order,  as  they 
have  the  power  to  make  it  at  all  times  without  any  application.  {In  re  Belden. 
&  Hooker,  4  Ben.  225.) 

The  granting  of  an  order  for  an  examination  of  the  bankrupt  is  not  a  matter 
of  course,  but  should  only  be  done  in  a  proper  case,  on  application  of  a  party 
entitled  to  apply.  The  court  or  register  has  a  discretion  to  require  good  cause- 
for  granting  the  order  by  a  petition  or  afBdavit,  duly  verified,  and  the  exercise 
of  this  discretion  by  the  register  may  be  revised  by  the  court.  But  the  applica- 
tion need  not  be  in  writing  unless  required.  {In  re  Soils,  4  B.  R.  68;  s.  c.  4 
Ben.  143;  s.  c.  2  L.  T.  B.  158;  in  re  Julius  L.  Adams,  2  B.  R.  95;  s.  c.  36 
How.  Pr.  51;  s.  c.  2  Ben.  503;  in  re  B.  T.  Vetterlein,  4  B.  R.  599;  s.  c.  6 
Ben.  7.) 

The  proper  way  to  make  application  is  by  a  petition.  {In  re  Julius  1.. 
Adams,  2  B.  R.  95;  s.  c.  2  Ben.  503;  s.  c.  36  How.  Pr.  51 ;  in  re  Brandt,  2  B. 
R.  215;  in  re  Lanier,  2  B.  R.  154.) 

The  petition  need  not  specify  the  particular  matters  to  which  the  examina- 
tion is  to  be  directed.     {la  re  Lanier,  2  B.  R.  154.) 

The  petition  on  the  part  of  a  creditor  should  show  good  cause  for  granting 
the  order,  and  be  verified  by  afHdavit.  {In  re  Julius  L.  Adams,  2  B.  R.  95 ;  s. 
0.  2. Ben.  503;  s.  c.  36  How.  Pr.  51.) 

The  petition  on  the  part  of  the  assignee  need  not  show  the  grounds  for  the 
proposed  examination,  nor  be  verified  by  afHdavit.  As  the  bankrupt  is,  theo- 
retically, the  ward  of  the  court,  and  the  assignee  a  quan  offloer  of  the  court  in 
each  case,  it  is*  only  necessary  that  the  court  should  be  satisfied  of  thn  honafidei, 
of  the  assignee's  application.  {In  re  Lanier,  2  B.  R.  154;  in  re  McBrien,  2  B. 
R.  197;  s.  c.  2  Ben.  513.) 

The  application  may  be  made  to  the  court  or  to  the  register.  If  the  appli- 
cation is  made  to  the  court,  it  is  not  necessary  that  the  application  should  be 
sustained  by  any  certificate  of  the  register  as  to  the  propriety  of  granting  the 
order.     {In  re  Brandt,  2  B.  R.   215.) 
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Every  creditor  has  a  right  to  examine  the  bankrupt.  Such  examination 
inures  to  the  benefit  of  all  the  creditors.  But  the  fact  that  one  creditor  has 
examined  the  bankrupt  is  no  r.eason  for  withholding  the  privilege  from  another 
creditor.  Yet  the  time,  manner,  and  course  of  the  examination  should  be  so 
regulated  as  to  protect  the  bankrupt  from  annoyance,  oppression,  and  mere 
delay,  while  at  the  same  time  full  and  fair  opportunity  is  allowed  to  the  cred- 
itors to  inquire  as  to  the  matters  specified  in  this  section.  {In  re  Julius  L. 
Adams,  2  B.  R.  272;  s.  c.  36  How.  Pr.  270;  s.  c.  3  Ben.  7;  in  re  Gilbert,  3  B. 
B.  152;  E.  c.  Lowell,  340.) 

If  a  full  examination  has  been  already  had  either  upon  the  application  of 
the  assignee  or  of  any  other  creditor,  a  subsequent  application  may  be  denied, 
unless  it  is  made  to  appear  that  the  first  examination  was  either  collusive  or 
deficient  in  some  material  and  specified  particulars.  {In  re  James  W.  Frisbie, 
13  B.  R.  349.) 

Whether  the  court  in  the  exercise  of  its  discretion  will  direct  a  second  ex- 
-amination,  depends  on  the  facts  of  each  particular  case.  {In  re  James  W. 
Frisbie,  13  B.  R.  349  ) 

The  assignee  and  a  creditor  stand  upon  the  same  footing  as  to  their  rights 
under  this  sect'on.  The  particular  province  of  the  assignee  is  to  examine  the 
bankrupt  as  to  the  disposition,  condition,  and  amount  of  his  property,  and  the 
debts  due  and  owing  by  him,  so  as  to  get  in  the  assets  properly.  A  creditor  ex- 
amines the  bankrupt,  not  only  for  the  purpose  of  .discovering  property,  but  more 
especially  to  elicit  facts  upon  which  objections  to  the  discharge  of  the  bankrupt 
can  be  alleged.  A  creditor,  therefore,  has  the  right  to  examine  the  bankrupt, 
although  the  assignee  may  have  already  examined  him.  Where  two  creditors, 
or  the  assignee  and  a  creditor,  examine  the  bankrupt  at  different  times,  the  stat- 
ute does  not  impose  any  regulations  or  restrictions  upon  the  party  asking  for  the 
second  examination.  T(ie  statute  would  be  of  little  or  no  practical  efficacy  if 
every  creditor  should  be  required  to  investigate  all  previous  examinations  of  the 
bankrupt,  and  so  to  shape  every  question  as  not  to  be  liable  to  an  ohjection  that 
the  bankrupt  has  answered  that  question  on  a  previous  examination.  Each  cred- 
itor, without  reference  to  anything  which  may  have  been  done  by  any  other 
creditor,  has  the  right  to  put  his  question  in  his  own  way.  In  view  of  the  ob- 
ject for  which  the  bankrupt  invokes  the  statute,  he  is  not  warranted  in  regard- 
ing it  as  oppressive  or  unduly  annoying,  if  every  one  of  his  creditors  exercises 
his  rights,  under  the  statute,  of  investigating  the  condition,  aflFairs,  and  dealings 
of  the  bankrupt,  and  ascertaining  whether  he  has  brought  himself  within  the 
remedial  provisions  of  the  act,  and  is  entitled  to  its  benefit.  An  answer  to  the 
same  question  on  a  previous  examination  does  not  exempt  him  from  answering 
again  when  the  question  is  put  by  another  creditor  on  a  subsequent  examina- 
tion.    {In  re  Vogel,  5  B.  R.  393.) 

When  a  party  inadvertently  makes  default  under  one  order,  he  may  apply 
for  a  second  order,  and  proceed  to  examine  the  bankrupt.  The  right  to  examine 
the  bankrupt,  however,  is  not  to  be  abused.  {In  re  Van  Tuyl,  2  B.  R.  70 ;  in  rt 
Robinson  &  Chamberlain,  2  B.  R.  616.) 

When  the  bankrupt  has  been  examined  at  considerable  length  by  the  as- 
fiignee,  and  none  of  the  creditors  ask  for  an  examination  until  the  day  appointed 
to  show  cause  against  the  discharge,  it  would  be  unreasonable  to  require  the 
bankrupt  to  submit  to  a  new  examination,  especially  when  no  reason  for  doing 
so  is  shown  by  the  petition.  {{In  re  Isidor  &  Blumenthal,  1  B.  R.  264;  s.  c.  2 
Ben.  123;  in  re  S.  F.  Frizelle,  5  B.  R.  122.) 

A  party  will  not  be  entitled  to  a  second  order  for  examination,  except  upon 
notice  and  cause  shown.     {In  re  Gilbert,  3  B.  R.  152;  s.  c.  Lowell,  340.) 

A  voluntary  bankrupt  may  be  examined,  even  prior  to  an  adjudication  of 
bankruptcy.  .  {In  re  Thomis  D.  Lee,  I  N.  Y.  Leg.  Obs.  83;  s.  o.  4  Law  Rep. 
486;  in  re  Parker  et  al.  1  Penn.  L.  J.  370.) 
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A  debtor  against  whom  proceedings  in  involuntary  bankruptcy  have  been 
commenced  may  be  examined,  even  before  adjudication,  when  sufficient  founda- 
tion is  shown  for  the  application.  After  due  service  of  copies  of  the  petition, 
and  of  the  orders  made  in  the  case  upon  him,  he  may  be  examined  when  he  is 
shown  prima  facie  to  have  property  which  he  has,  in  disobedience  to  an  order 
of  the  court,  refused  to  surrender  to  the  marshal.  For  some  purposes,  the  dis- 
tinction between  "  debtor  "  and  "  bankrupt " — the  former  applying  to  a  de- 
fendant before  adjudication,  and  the  latter  to  a  defendant  after  adjudication — is 
used  and  observed  in  the  bankrupt  act;  yet,  for  other  purposes,  these  two  terms 
are  used  as  synonymous  terms,  (in  rs  Bromley  &  Co.  3  B.  R.  686 ;  in  re  Salkey 
&  Gerson,  9  B.  R.  lOT;  s.  c.  5  Bias.  486;  in  re  Mendenhall,  9  B.  R.  285;  in  re 
Heusted,  5  Law  Rep.  510.) 

The  power  to  examine  a  debtor  prior  to  an  adjudication  of  bankruptcy 
should  not  be  exerted,  unless  in  case  of  actual  necessity.  It  is  not  as  of  course, 
but  only  under  such  exigencies  as  seem  to  require  its  exercise  for  the  purpose 
of  promoting  justice  and  the  rights  of  creditors.  {In  re  Salkey  &  Gerson,  9 
B.  R.  107;  s.  c.  5  Biss.  486.) 

The  time  to  examine  the  bankrupt  does  not  expire  with  the  making  of  his 
apphcation  for  his  discharge,  (/re  re  Solis,  4  B.  R.  68;  s.  c.  4  Ben.  143;  s.  c. 
2  L.  T.  B.  158;  in  rt  Wm.  H.  Long,  3  B.  R.  quarto,  66.) 

The  words  "  at  all  times"  must  be  read  in  connection  with  the  subsequent 
clauses  of  the  statute.  All  these  provisions  tend  to  show  that  it  is  only  until 
his  discharge  that  the  bankrupt  i«  under  the  summary  jurisdiction  of  the 

court,  to  be  proceeded  against  by  order  in  its  discretion  and  to  be  punished  for 
neglect  or  refusal  to  pay  by  imprisonment,  as  for  a  contempt  of  court.  He  can 
not,  therefore,  be  required  to  submit  to  an  examination  after  he  has  obtained 
his  discharge.  (In  re  Nathaniel  Dole,  7  B.  R.  538;  s.  c.  9  B.  R.  193;  s.  c.  11 
Blatcb.  499;  in  re  G.  C.  Jones,  6  B.  R.  386,;  in  re  0.  Dean,  3  B.  R.'769;  in  re 
Witkowski,  10  B.  R.  209;  contra,  in  re  Heath  &  Hughes,  7  B.  R.  448.) 

The  law  provides  the  means  by  which  an  absent  bankrupt  may  be  brought 
forward,  at  a  given  day  and  place,  to  be  examined.  But  when  he  appears  with- 
out this  coercive  power  at  a  regular  meeting,  a  party  who  happens  to  be  presefnt 
may  ask  for  leave  to  examine  him,  and  should  be  permitted  to  do  so,  unless 
there  is  no  ground  or  reason  for  the  request.  {In  re  Brandt,  2  B.  R.  215 ;  in  re 
Bromley  &  Co.  3  B.  R.  686.) 

No  previous  notice  is  required  to  be  given  to  any  person  of  the  application  for 
the  ord(;r.   The  order  is  to  be  made  ex  parte.   {In  re  Mackintire,  1  B.  R.  1 1 ;  s.  c. 

1  Ben.  277.) 

The  order  may  be  made  by  the  register.  {In  re  Mackintire,  1  B.  R.  11 ;  s. 
c.  1  Ben.  277;  in  re  Lanier,  2  B.  R.  154;  in  re  Brandt,  2  B.  R.  215;  in  re  B. 
T.  Vetterlein,  4  B.  R.  599;  s.  c.  5  Ben.  7;  in  re  Pioneer  Paper  Co.  7  B.  R.  250.) 

Form  No.  45  is  the  proper  order.     {In  re  Lanier,  2  B.  R.  154 ;  in  re  Brandt, 

2  B.  R.  215.) 

The  register  is  not  entitled  to  chares  any  fee  for  making  the  order.  {In  re 
Mackintire,  1  B.  R.  11 ;  s.  c.  1  Ben.  277.) 

Form  No.  45  is  a  summons,  and,  under  Rule  IT,  blanks  not  filled  up,  but 
bearing  the  signature  of  the  clerk  and  the  seal  of  the  court,  should,  on  applica- 
tion, be  furnished  to  the  register.  {In  re  Bellamy,  1  B.  R.  64;  s.  c.  1  Ben.  309; 
s.  c.  1  L.  T.  B.  22.) 

It  is  not  necessary  that  a  subpoena  for  a  witness  should  be  served  by  the 
marshal.  It  may  be  served  by  any  one.  The  party  making  the  service  is  enti- 
tled to  the  fees.  {Gordon,  McMillan  &  Go.  v.  Scott  &  Allen,  2  B.  R.  86;  s.  c. 
1  L.  T.  B.  99 ;  s.  0.  7  A.  L.  Reg.  749.) 
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The  service  of  the  order  should  be  personal.  {In  re  Joseph  H.  Hodges,  1 1 
B.  R.  369.) 

If  the  bankrupt  is  in  another  district,  and  the  order  is  served  on  him  there, 
the  district  court  has  no  authority  to  arrest  hira  for  not  appearing  to  answer 
process  so  served.     (Inre  Joseph  H.  Hodges,  11  B.  E.  369.) 

The  bankrupt  is  most  certainly  entitled  to  reasonable  time,  after  notice  of 
the  application  lor  his  examination;  but  such  time,  or  thelength  of  such  time,  al- 
ways depends  upon  circumstances  and  facts  surrounding  the  bankrupt;  the  dis- 
tance he  is  from  court  or  the  place  of  his  examination,  and  also  upon  what,  if 
any,  particular  facts  he  is  to  be  examined.  If  the  bankrupt  is  a  merchant,  and 
has  been  doing  a  large  and  complicated  business,  and  he  is  notified  that  his  ex- 
amination is  to  cover  his  entire  business  operations,  a,  reasonable  time  would, 
manifestly,  be  much  longer  than  in  a  case  where  the  notice  of  examination  was 
in  regard  to  a  few  items  of  his  property  pertaining  to  his  own  person,  such  as 
^atcb,  ring,  and  money  in  his  pocket  when  service  was  made  upon  Iiim.  A 
reasonable  notice  is  such  time  as  will  enable  him  to  appear  before  the  court  with 
such  knowledge  as  may  be  under  his  control  upon  the  matters  of  the  investiga- 
tion or  information  asked  for.  An  opportunity  to  study  under  the  tutelage  of 
counsel  is  not  required,  and  will  not  be  granted  when  the  interrogatories  are 
plain  and  simple,  and  do  not  call  for  the  exercise  of  any  skill.  {In  re  Bromley 
&  Co.  3  B.  R.  686.) 

Mode  of  Conducting  tlie  Examination. 

The  examination  may  be  had  before  the  register.  {In  re  Tanner,  1  B.  R. 
-316;  s.  c.  2  Ben.  2U;  s.  c.  Lowell,  216;  in  re  Lanier,  2  B.  R.  154.) 

The  court  may  direct  the  examination  to  be  taken  before  a  register  in  another 
-district.     {In  re  Joseph  H.  Hodges,  11  B.  R.  369.) 

The  bankrupt  is  bound  to  appear,  and  is  not  entitled  to  fees  as  a  witness. 
{In  re  Okell,  1  B.  R.  303;  s.  c.  2  Ben.  144;  s.  c.  1  L.  T.  B.  32;  in  re  McNair, 
2  B.  R.  219.) 

As  an  order  for  an  examination  is  made  ex  parte,  the  bankrupt,  on  appearing 
in  pursuance  to  the  order,  may  make  any  objection  or  raise  any  question  which 
would  have  been  proper  if  an  opportunity  had  been  afforded  him  before  the  order 
■was  granted.     {In  re  James  W.  Frisbie,  18  B.  R.  349.) 

It  is  for  the  creditor  to  see  that  due  appointments  are  made  with  the  register 
for  the  purpose  of  examining  the  bankrupt,  and  to  give  the  other  party  notice  of 
them.  The  bankrupt's  duty  is  performed  by  beine;  ready  to  be  examined  on 
due  notice.  {In  re  Littlefleld,  3  B.  R.  57;  s.  c.  Lowellj-SSl ;  s.  c.  1  L.  T.  B. 
164;  in  re  Gilbert,  3  B.  R.  152;  s.  c.  Lowdl,  340.) 

The  testimony  of  the  bankrupt  taken  on  his  examination  is  a  deposition 
{In  re  Levy  et  al.  1  B.  R.  136;  s.  c.  1  Ben.  496;  in  re  John  W.  Dean  1  B.  R 
249;  s.  c.  IL.  T.  B.  9.)       •  ' 

The  bankrupt  is  a  witness,  and  subject  to  cross-examination  like  any  other 
witness.  {In  re  Levy  et  al.  1  B.  R.  136;  s.  c.  1  Ben.  496;  in  re  Leachman  1 
B.  R.  391;   ^n  re  Maynard  Bragg,  1   N.  Y,   Lt'g.  Obs.  119;    s.  c.  5  Law  Rep. 

The  statute  does  not  intend  that  the  bankrupt  shall  become  a  competent  wit- 
ness in  all  respects,  50  as  to  be  enabled  to  give  testimony  on  his  own  behalf  be- 
yond and  out  of  the  subject-matter  of  his  examination.  {In  re  Mavnard  Bra"? 
1  N.  y.  Leg.  Obs.  119;  s.  c.  5  Law  Rep.  823.)  °^' 

The  bankrupt  is  to  answer  substantially  like  a  witness,   and  not  merely  to 
have  interrogiitoues  fikd  and  propounded  after  the  manner  adopted  in  equitr 
and  admiralty.     It  is  not  intended  that  the  bankrupt,  or  his  attorney    shall 
write  the  answers,  but  merely  that  the  deposition  shall   be  reduced  to  writins 
{In  re  Tanner,  1  B.  R.  316;  s.  c.  2  Ben.  211;  s.  c.  Lowell   215  ) 
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The  answers  of  the  bankrupt  are  to  be  made  orally  to  the  court  or  to  a 
•duly  appointed  oflSoer  of  the  court.     (In  re  Bromley  &  Co.  !i  B.  R.  686.) 

The  register  has  no  power  to  decide  upon  the  competency,  materiality,  or 
relevancy  of  a  question.  (/?»  re  Levy  et  al.  1  B.  R.  136;  s.  c.  1  Ben.  496;  in 
re  Rosenfleld,  1  B.  B.  319;  s.  c.  1  L.  T.  B.  81 ;  s.  c.  15  Pitts.  L.  J.  245;  in  re 
Koch,  1  B.  R.  549;  in  re  Lyon,  6  I.  B.  R.  185.) 

The  manifest  intention  of  Rule  X  is,  that  when  a  question  is  objected  to, 
\the  question  and  the  fact  and  grounds  of  ohjeotion  shall  bo  taken  down  by  the 
register,  and  that  the  question,  although  incompetent,  immaterial,  or  irrelevant, 
shall  be  answered,  and  that  when  the  deposition  is  closed,  the  court  shall  deal 
-with  it  as  a  whole,  and  then  pass  upon  the  question  as  to  what  parts  of  it  are 
incompetent,  immaterial,  or  irrelevant.  The  bankrupt  or  other  witness  has  the 
power,  in  a  clear  case  of  abuse,  to  refuse,  under  the  advice  and  responsibility  of 
counsel,  to  answer  a  question.  Then,  on  application  to  punish  the  party  for 
contempt,  which  must  come  before  the  court,  the  whole  question  as  to  compe- 
tency, relevancy,  and  materiality,  will  be  raised  in  a  proper  way  for  adjudication. 
The  good  sense  of  rule  X  is,  that  it  extends,  not  only  to  objections  to  questions, 
but  also  to  objections  to  answers  and  testimony,  on  the  grounds  of  competency, 
materiality,  and  relevancy,  and  that  neither  question,  nor  answer,  nor  testimony, 
is  to  be  held  ultimately  incompetent,  immaterial,  or  irrelevant,  unless  objected 
to  on  the  record  for  some  ground  of  incompetency,  immateriality,  or  irrelevancy, 
-stated  on  the  record.  (In  re  Levy  et  al.  1  B.  R.  136.  s.  c.  1  Ben.  496;  in  re 
Bond,  3  B.  R.  7.) 

The  register  should  declare  bis  opinion  when  the  objection  is  made,  and 
should  order  the  party  to  answer  the  question,  if  he  so  decides.  If  an  exception 
is  taken,  he  should  certify  it  for  the  summary  consideration  of  the  court,  the  ex- 
amination proceeding  in  its  other  parts.  If  the  party  without  such  exception 
refuses  to  answer  the  question,  his  contumacy  should  be  reported.  {In  re 
Reakirt,  7  B.  R.  329 ) 

The  register  is  required  to  note  the  objection  on  the  deposition — that  is,  not 
merely  the  fact  of  objection;  but  the  ground  of  objection;  and,  if  no  ground  of 
objection  is  assigned,  he  is  not  bound  to  note  the  fact  of  objection ;  and  the 
ground  of  objection  must  be  directed  to  the  competency,  materiality,  or  rele- 
vancy of  that  which  is  objected  to.  {In  re  Levy  etal.  1  B.  R.  136;  s.  c.  1  Ben. 
496.) 

Questions  arising  in  the  course  of  the  examination  may  be  certifled  to  the 
court,  under  section  5011,  when  put  in  proper  form.  {In  re  Patterson,  1  B.  R. 
125;  s.  c.  1  Ben.  508;  in  re  Levy  el  al.  1  B.  R.  136;  s.  c.  1  Ben.  496) 

"Whether  the  bankrupt  has  properly  answered  a  question,  is  a  point  that 
maybe  certifled  to  court  for  decision  at  the  request  of  the  creditor.  {In  re 
Holt,  8  B.  E.  *241.) 

No  rule  can  be  laid  down  which  will  enable  the  register  to  determine  whether 
the  bankrupt  under  examination  ought  or  ought  not  to  be  allowed  to  consult 
counsel.  The  solution  of  the  matter  must  be  left  for  the  register  to  decide  ac- 
-cording  to  the  circumstances  of  each  particular  case.  Generally,  he  should  not 
allow  consultation.  {In  re  Patterson,  1  B.  R.  147;  s.  c.  1  Ben.  608;  in  re  Tan- 
ner, 1  B.  R.  316;  s.  c.  2  Ben.  2U  ;  s.  o.  Lowell,  215;  wre  Judson,  1  B.  R.  364; 
s.  c.  2  Ben.  210;  s.  c.  85  How.  Pr.  15;  inreJ.  0.  Collins,  1  B.  R.  551;  in  re 
Lord,  3  B.  R.  243.) 

One  creditor  has  no  right  to  interpose  any  objection  to  the  examination  of  a 
bankrupt  by  another  creditor.     {In  re  Edwin  K.  Winship,  7  Ben.  194.) 

The  examination  of  the  bankrupt  may  be  adjourned  for  good  cause  shown. 
{In  re  Mawson,  1  B.  R.  271.) 

The  bankrupt  is  exempt  from  arrest  while  obeying  the  order  to  appear  for 
examination.     {In  re  G.  W.  Kimball,  1  B.  R.  193;  3.  c.  2  Ben.  38.) 
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A  bankrupt  who  obeys  the  process  of  the  court,  and  places  himself  within 
its  jurisdiction,  may  file  a  preliminary  objection,  which  goes  to  the  right  to  ex- 
amine him,  and  may  refuse  to  be  sworn  upon  that  ground.  {In  re  Nathaniel 
Dole,  7  B.  R.  538;  s.  c.  9  B.  R.  193;  s.  c.  11  Blatch.  499.) 

When  the  bankrupt  refuses  to  be  sworn  on  account  of  a  preliminary  objec- 
tion which  goes  to  the  right  of  the  party  to  examinfe  him,  a  certificate  will  not 
be  given  to  court  so  that  he  may  be  declared  in  contempt,  for  he  has  a  right  to 
have  the  question  decided,  and  his  declining  to  be  sworn  after  raising  the  objec- 
tion is  not  an  act  constituting  a  contempt  of  court.  (Jn  re  Nathaniel  Dole,  T 
B.  R.  538;  s.  c.  9  B.  R.  193;  s.  c.  11  Blatch.  499.) 

So  long  as  the  debt  of  a  creditor  stands  proved  and  unimpeached,  the  claim 
that  it  has  been  extinguished  by  an  offset,  or  does  not  exist,  furnishes  no  ground 
for  a  refusal  by  the  bankrupt  to  be  sworn  and  examined.  {In  re  N.  W.  Kings- 
ley,  7  B.  R.  558;  s.  c.  6  Ben.  300;  in  re  Edwin  K.  Winsbip,  7  Ben.  194.) 

When  satisfied  that  an  examination  has  been  sought,  or  is  being  carried  on,, 
to  gratify  malice  or  mere  curiosity,  it  is  the  duty  of  the  court  to  arrest  it.  {In 
re  Salkey  &  Gerson,  9  B.  R.  107;  s.  c.  5  Biss.  486  ) 

Upon  wliat  Topics  the  Bankrupt  may  be  Hxamined. 

The  bankrupt  may  decline  to  answer  a  question  where,  by  answering,  he- 
would  criminate  bimself.  {In  re  Patterson,  1  B.  R.  147 ;  s.  c.  1  Ben.  508 ;  in  re 
Koch,  1  B.  R.  549.) 

Contra.  The  power  given  to  the  court  to  examine  the  bankrupt  at  all  times,, 
upon  reasonable  notice,  is  a  fundamental  as  well  as  an  important  element  in  the 
administration  of  the  bankrupt  law.  Without  such  power,  proceedings  in  bank- 
ruptcy, in  many  cases,  would  be  ineffectual,  thereby  defeating  the  equity  de- 
signed by  the  act.  While  it  is  true,  from  the  necessity  of  the  case,  that  difficult 
questions  are  liable  to  arise  upon  the  examination  of  all  bankrupts,  yet  it  is  also- 
true  that  the  bankrupt  can  not  cover  up  his  fraud  behind  tbe  shield  that  if  he 
answers  he  will  criminate  himself,  by  proving  up  his  fraud  in  testifying  as  to  the 
distribution  of  his  property.  Though  such  examination  may  expose  him  to 
penalties  for  fraudulent  concealmenl,  or  fraudulent  disposition  of  his  property, 
he  is  left  to  the  judgment  of  the  law.  Notwithstanding  it  may  be  possible,  nay, 
probable,  that  he  may  be  protected  from  disclosing  some  distinct  criminal  act, 
yet  even  in  such  case  he  can  not  be  protected  in  refusing  to  discover  all  hi& 
estate  and  effects,  and  the  full  particulars  relating  to  them,  though  thereby  he 
may  show  that  he  has  been  guilty  of  fraud  or  of  fraudulent  concealment,  or  that 
he  owns  property  which  he  has  illegally  obtained,  and  will  thus  be  liable  to 
penalties.  It  has  been  held  that  a  bankrupt  is  bound  to  answer  questions  relat- 
ing to  particular  property,  though  at  the  time  an  indictment  was  pending  against 
him  for  the  concealment  of  such  property.  It  has  been  held  also,  that  a  bank- 
rupt is  compelled  to  answer  questions  touching  his  estate  and  effects,  altliough 
such  answer  or  answers  might  tend  to  convict  him  of  perjury  committed  by  him 
upon  a  former  occasion,  and  also  bo  evidence  against  him  that  he  had  incurred 
penalties  by  concealing  his  effects.  And  it  has  also  been  held  that  he  can  not 
refuse  to  answer  questions  tending  to  show  that  he  has  committed  the  act  of 
bankruptcy  charged  in  the  involuntary  petition.  {In  re  Bromley  &  Co.  3  B.  R. 
68G.)  • 

The  bankrupt  must  state  whether  or  not  he  has  played  cards,  faro,  or  any 
other  game  of  chance  with  a  certain  person  named  in  the  interrogatory,  and 
whether  he  has  lost  any  money  at  games  of  chance,  even  though  he  declines  to- 
answer  on  the  ground  that  his  answers  would  criminate  or  degrade  himself 
{In  re  Richards,  4  B.  R.  93 ;  s.  c.  4  Ben.  803.) 

If  the  purpose  of  the  examination  be  to  elicit  facts  to  be  used  in  opposing^ 
the  bankrupt's  discharge,  it  is  not  competent  for  the  register  to  summon  any 
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witness  or  person  who  may  know  or  be  suspected  of  knowing  facts  pertinent, 
•or  that  might  be  serviceable  in  the  preparation  of  speciticationa.  In  regard  to 
such  facts,  a  creditor  should  be  left  to  establish  them  on  the  trial  of  the  issues, 
as  parties  do  in  ordinary  trials  at  law.  Such  information  no  one  has  the  right 
to  demand  or  obtain  otherwise  than  it  may  be  voluntarily  given,  unless  it  be 
upon  the  trial  of  issues  or  questions  made  up.  But  it  is  not  so  with  the  bank- 
rupt. In  relation  to  such  of  his  creditors  as  prove  their  debts,  he  stands  upon 
different  grounds  altogether.  When  he  files  his  petition,  he  asks  that  in  con- 
sideration of  his  complying  with  every  requirement  of  the  law,  he  may  be  ab- 
solved from  every  legal  obligation  to  his  creditors.  This  is  an  extraordinary 
-exemption,  and  the  law  only  allows  it  when  he  surrenders  himself  to  be  dealt 
with  in  an  extraordinary  way,  if  the  court  shall  see  proper  to  exercise  that 
power  to  the  ends  of  justice.  {Fn  re  Brandt,  2  B.  R.  215 ;  in  re  Vogel,  5  B.  R. 
893.) 

The  bankrupt  can  not  be  examined  in  res;ard'to  property  which  does  not 
belong  to  him.  {In  re  Van  Tuyl,  1  B.  R.  636 ;  in  re  Carson  &  Hard,  2  B.  R. 
107.) 

But  he  may  be  examined  in  regard  to  propeity  in  which  it  may  possibly  be 
shown  that  he  has  an  interest;  {In  re  Bonesteel.  2  B.  R.  330 ;  in  re  Carson  & 
Bard,  2  B.  R.  107.) 

The  bankrupt  must  answer  questions  in  relation  to  his  wife's  property  when 
jt  is  shown  that  he  may  possibly  have  an  interest  in  it.  {In  re  D.  Craig,  3  B.  R. 
100;  s.  0.  4  B.  R.  quarto,  50;  s.  c.  3  Ben.  353 ;  in  re  Clark,  West  et  al.  4  B. 
K  237.) 

The  bankrupt  can  not  be  examined  as  to  property  acquired  or  business  done 
after  the  date  of  the  filing  of  the  petition  in  bankruptcy,  unless  it  can  be  shown 
"that  the  same  has  some  connection  with  his  property  or  business  before  that 
time,  (/ra  r«  Rosenfleld,  Jr.  1  B.  R.  319;  s.  c.  1  L.  T.  B.,81;  s.  c.  16  Pitts.  L. 
J.  245;  in  re  Patterson,  1  B.  R.  125;  s.  c.  1  Ben.  508;  in  re  Levy  et  al.  1  B. 
R.  136;  s.  c.  1  Ben.  496.) 

Interrogatories  in  regard  to  money  in  the  possession  of  the  bankrupt  soon  af- 
i;er  the  commencement  of  proceedings  in  bankruptcy,  are  relevant  and  must  be 
answered.  The  assignee  is  entitled  to  any  facts  directly  or  circumstantially 
tending  to  show  that  the  bankrupt,  before  filing  his  petition  in  bankruptcy,  was 
in  possession  of  money  which  he  had  concealed,  but  which  should  have  gone  to 
the  assignee.  The  point  of  inquiry  in  such  cases  is,  when  did  the  bankrupt  ac- 
quire it,  and  how?  The  assignee  will  have  to  show  that  it  was  acquired  before 
bankruptcy,  and  he  may  also  show  that,  though  acquired  after,  still  it  is  the  pro- 
ceeds of  property  or  effects  belonging  to  the  assignee,  (ire  re  McBrien,  3  B.  R. 
845;  s.  c.  3  Ben.  481.) 

The  bankrupt  may  bo  examined  in  regard  to  matters  which  transpired  before 
the  creation  of  the  debt  of  the  creditor.  {In  re  D.  Craig,  3  B.  R.  100;  s.  c.  3 
Ben.  353.) 

Evidence  can  not  be  introduced  to  prove  that  the  debt  of  a  creditor  was  con- 
tracted by  fraud.  The  question  of  fraud  in  the  creation  of  a  debt  can  not  be  liti- 
gated in  the  proceedings  in  bankruptcy.  {In  re  J.  S.  Wright,  2  B.  R.  142;  s. 
c.  36  How.  Pr.  167;  s.  c.  2  Ben.  509;  in  re  Tallman,  1  B.  R.  462;  s.  c.  2  Ben. 
348;  contra,  in  re  Koch,  1  B.  R.  549.) 

The  conduct  of  the  bankrupt  in  withdrawing  from  the  office  of  the  register 
before  the  completion  of  his  examination,  is  a  contempt  of  court.  {In  re  Vogel, 
5  B.  R.  393.) 

The  examination  of  the' bankrupt  is  not  competent,  evidence  against  him  in  a 
criminal  action.  Evidence  given  or  statements  made  by  a  party,  under  compul- 
Bion  or  order  of  court,  tending  to  criminate  himself,  can  not  be  put  in  evidence 
in  a  criminal  proceeding  against  him.  {U.  8.  v.  JPrescott,  2  Dillon,  405;  in  re 
Brooks,  6  Pac.  L.  R.  191.) 
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The  State  courts  have  no  jurisdiction  to  punish  a  party  for  the  crime  of  per- 
jury committed  in  the  course  of  an  examination  before  a  register.  {State  v.  Piie^ 
15  N.  H.  83.) 

An  examination  of  a  bankrupt  by  a  creditor  does  not  bar  an  action  by  the 
assignee  against  the  vendee  of  the  bankrupt  to  recover  property  fraudulently  con- 
veyed by  the  bankrupt  to  such  vendee.     (Bradley  v.  Hunter,  50  Ala.  265.) 

Sec.  5086a.— (22  June,  1874,  ch.  390,  §8, 18  Stat.  180).— That 
in  all  causes  and  trials  arising  or  ordered  tinder  this  act,  the  alleged 
bankrupt,  and  any  party  thereto,  shall  be  a  competent  witness. 

This  section  only  applies  to  civil  causes.  The  bankrupt  is  not  a  competent 
witness  in  a  criminal  proceeding  against  him.  {U.  8.  v.  Black,  12  B.  R.  340;  s^ 
0. 10  Pac.  L.  R.  41.) 

Sec.  5087. — The  court  may,  in  like  manner,  require  the 
attendance  of  any  other  person  as  a  witness,  and  if  such  person 
fails  to  attend,  on  being  summoned  thereto,  the  court  may  com- 
pel his  attendance  by  warrant  directed  to  the  marshal,  command- 
ing him  to  arrest  such  person,  and  bring  him  forthwith  before  the 
court,  or  before  a  register  in  bankruptcy,  for  examination  as  a, 
witness. 

Statute  Revised— March  2,  1867,  ch.  176,  §  26, 14  Stat.  529.  Prior  Statute- 
April  4,  1800,  ch.  19,  §  14,  2  Stat.  25. 

It  is  not  necessary  to  give  the  bankrupt  notice  of  the  time  and  the  place  of 
the  examination  of  a  witness  summoned  by  the  assignee.  An  examination  by 
an  assignee,  and  an  examination  by  creditors,  are  two  independent  proceedings^ 
and  one  may  be  conducted  without  reference  to  the  other.  (In  re  Lew  et  al  1 
B.  R.  107;  s.  c.  1  Ben.  454.) 

A  mere  witness  may  be  examined  before  the  bankrupt  himself,  and  there 
need  not  be  any  matter  of  controversy  to  be  settled  by  testimony  (In  re 
Fredenburg,  1  B.  R.  268;  s.  c.  2  Ben.  133;  in  re  Blake,  2  B.  R.  10.) 

A  receiver  appointed  by  a  State  court  may  be  examined  as  a  witness  (In 
re  WiUiam  W.  Hulst,  7  Ben.  40.) 

An  assignee  may  be  subpoenaed  and  required  to  testify  in  the  same  manner 
as  any  other  witness,  and  the  register  has  authority  to  make  the  requisite  order 
(7»  r-«  Elmer  0.  Smith,  14  B.  R.  432.) 

An  assignee  is  not  subject  as  of  course  to  an  examination  by  any  creditor 
whenever  the  latter  may  desire  it,  but  will  be  protected  against  unnecessary  an- 
noyance by  refusmg  an  application  for  his  examination  unless  upon  some  issue 
regularly  referred  to  the  register.     {In  re  Elmer  C.  Smith,  14  B.  R.  432.) 

One  creditor  has  no  right  to  interpose  objections  to  the  course  of  the  exam- 
ination of  a  witness  by  another  creditor.     The  only  person  who  properly  has  an 
opposing  interest  in  such  an  examination  is  the  bankrupt  himself,  and  to  him  is 
preserved  and  allowed  the  right  of  cross-examination.     {In  re  Stuvvesant  Bank 
7B.  R.  445;  s.  c.  6  Ben.  33.)  ■'  ' 

A  party  whose  transactions  with  the  bankrupt  are  being  investigated  can  not 
appear  by  counsel  at  the  examination  of  a  witness.  {In  re  Comstock  &  Co  13. 
B.  K.  193 ;  s.  0.  3  Saw.  517.) 
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A  witness  is  bound  to  attend  before  the  register,  although  the  summons  is 
served  on  him  out  of  the  district,  if  he  does  not  live  more  than  one  hundred 
miles  from  the  place  where  he  is  required  to  attend.  {In  re  Wm.  S.  Wood- 
ward, 12  B.  R.  29T;  s.  c.  7  0.  L.  N.  87;  s.  c.  10  Pac.  L.  B.  14.) 

The  witness  may  be  examined,  even  though  he  is  a  party  to  proceedings  in- 
stituted by  the  assignee  to  recover  property  alleged  to  belong  to  the  bankrupt's 
estate.     {In  re  Feinberg  et  al.  2  B.  R.  475 ;  s.  c.  3  Ben.  162.) 

A  witness  must  answer  questions  put  to  him  so  far  as  they  relate  to  any  mat- 
ter of  examination  specified  in  this  section.  {In  re  Belden  &  Hooker,  4  B.  R. 
104;  in  re,  Stuyvesant  Bank,  7  B.  R.  445 ;  s.  c.  6  Ben.  83.) 

A  witness  must  state  where  he  got  the  money  with  which  he  purchased  cer- 
tain claims  against  the  bankrupt's  e.state.  {In  re  Lathrop,  Cady  &  Burtis,  4  B. 
R.  quarto,  93.) 

The  right  to  refuse  to  answer  a  question  on  the  ground  of  privilege  does  not 
warrant  a  refusal  to  be  sworn  as  a  witness.  The  privilege  can  not  be  interposed 
until  a  question  is  asked  which  invades  the  privilege.  (In  re  Woodward  et  al. 
3  B.  R.  719.) 

An  attorney  who  took  charge  of  an  auction  sale  for  the  bankrupt  must  tes- 
tify in  regard  to  the  amount  and  disposition  of  the  proceeds.  It  is  a  mistake  to 
suppose  that  an  attorney  is  privileged  from  answering  as  to  everything  which 
comes  to  his  knowledge  while  he  is  acting  as  attorney. .  The  privilege  only  ex- 
tends to  information  derived  from  his  clients  as  such.  Questions  in  regard 
to  the  amount  and  disposition  of  the  proceeds  of  a  sale  only  call  upon  him  to 
state  his  own  proceedings  in  the  disposition  of  the  stock  of  goods,  and  the 
amount  he  received  therefor.  It  is  solely  his  own  acts  which  he  is  required  to 
disclose,  and  not  anything  whatever  which  his  clients  ever  communicated  to 
him.  These  acts  were  not  professional,  and  did  not  appertain  to  the  duty  of  an 
attorney,  but  were  such  as  any  agent  could  have  done,  being  the  ordinary  pro- 
ceedings of  an  agent  in  selling  the  property  of  his  principal,  and  paying  over 
the  proceeds  which  were  the  subject  of  investigation  and  inquiry.  {In  re 
O'Donohue,  3  B.  R.  245.) 

An  attorney  who  has  received  a  conveyance  of  land  from  a  bankrupt,  and 
has  shortly  afterwards  conveyed  the  property  to  the  wife  of  the  bankrupt,  must 
answer  questions  touching  such  conveyances.  In  such  a  case  the  rights  and 
privileges  of  the  attorney,  and  his  duty  to  his  client,  are  entirely  separate  and 
distinct  fi-om  his  rights  and  duties  as  purchaser  and  vendor,  the  transaction  in 
relation  to  the  real  estate  not  being  a  part  and  parcel  of,  or  in  and  about,  any 
lawsuit  in  which  he  was  counsel  for  either  the  bankrupt  or  his  wife.  {In  re 
Belis  &  Milligan,  3  B.  R.  199;  s.  c.  38  How.  Pr.  79;  s.  c.  3  Ben.  886;  s.  c.  1 
L.  T.  B.  178.) 

An  attorney  for  the  bankrupt  may  be  required  to  state  whether,  at  a  certain 
date,  he  received  any  checks  drawn  to  the  order  of  the  bankrupt  by  a  certain 
person,  and  what  disposition  was  made  of  any  such  checks  so  received.  In  re 
Jas.  S.  Aspinwall,  10  B.  R.  448;    s.  c.  7  Ben.  433.) 

An  attorney  for  the  bankrupt  may  be  required  to  state  whether  he  drew  or 
directed  the  drawing  of  a  certain  deed  from  the  bankrupt.  {In  re  Jas.  S.  As- 
pinwall, 10  B.  R.  448;  s.  c.  7  Ben.  433.) 

An  attorney  of  the  bankrupt  may  be  required  to  state  what  aflFairs  of  the 
bankrupt  were  the  subject  of  a  conversation  between  him  and  other  persons  than 
the  bankrupt,  although  he  can  not  be  compelled  to  disclose  information  about 
such  aflfdirs  imparted  to  him  by  the  bankrupt  or  received  from  persons  to  whom 
he  was  referred  by  the  bankrupt  for  the  purpose  of  obtaining  such  information 
as  counsel  for  the  bankrupt.  {In  re  Jas.  S.  Aspinwall,  10  B.  R.  448;  s.  c.  7 
Ben.  433.) 

A  witness  must  answer  all  proper  questions  on  matters  relating  to  his  trade 
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and  dealings  with  the  bankrupt  prior  to  the  commencement  of  proceedings  in 
bankruptcy;  and  if,  to  answer  properly,  fully,  and  truthfully  any  such  question, 
it  is  necessary  that  he  shall  produce  a  copy  of  any  transaction  of  his  with  the 
bankrupt,  as  contained  in  any  book  of  the  witness,  such  copy  must  be  produced. 
{In  re  Earle,  3  B.  R.  564.) 

It  is  no  suflScient  reason  for  a  refusal  to  state  the  consideration  paid  by  the 
witness  for  certain  claims  assigned  to  him,  that  the  consideration  did  not  come 
from  the  bankrupt  or  his  estate,  or  that  to  testify  would  reveal  his  own  private 
business,  or  that  an  answer  might  prejudice  him  in  a  suit  then  pending.  {In  re 
Benjamin  J.  H.  Trask,  7  Ben.  60.) 

A  witness  can  not  refuse  to  answer  questions  concerning  his  dealings,  etc., 
with  the  bankrupt,  on  the  ground  that  his  answer  may  furnish  evidence  against 
him  i  n  a  civil  case  brought,  or  to  be  brought,  on  behalf  of  the  assignee.  The  main, 
if  not  the  only,  purpose  of  the  statute  authorizing  such  an  examination,  is  to 
enable  the  assignee  to  obtain  evidence  for  civil  suits,  or  to  ascertain  that  there 
is  no  .such  evidence.  {In  re  Fay  et  al.  3  B.  R.  660 ;  in  re  Danforth,  1  Penn.  L. 
J.  148.) 

The  assignee  can  compel  the  examination  of  a  preferred  creditor,  and  ob- 
tain a  full  disclosure.     {Garrison  v.  Markley,  7  B.  R.  246.) 

The  president  of  a  corporation  may  be  compelled  to  state  what  was  the  con- 
sideration of  a  judgment  obtained  by  the  corporation  against  the  bankrupt, 
although  the  purpose  is  to  impeach  it  as  fraudulent.  {In  re  Pioner  Paper  Co.  7 
B.  R.  250.) 

A  witness  on  cross-examination  is  not  bound  to  answer  a  question  not  relat- 
ing to  any  matter  of  fact  in  issue,  nor  to  any  matter  contamed  in  his  direct 
testimony,  when  an  answer  thereto  would  tend  to  degrade  him.  {In  re  H.  Lewis, 
3  B.  R.  621 ;  s.  c.  4  Ben.  67.) 

A  mere  witness  can  not  have  the  assistance  of  counsel.  {In  re  Fredenberg, 
2B.  R.  268;  s.c.  2  Ben.  133;  in  re  Yemh^r^  et  al.  2B.  R.  475;  s.  c.  3  Ben.  162; 
in  re  Stuy vesant  Bank,  7  B.  R.  445 ;  s.  c.  6  Ben.  83 ;  in  re  Comstock  &  Co.  13  B. 
R.  193;  s.  c.  3  Saw.  517.) 

The  fees  to  which  witnesses  are  entitled  are  6  cents  a  mile  for  coming  and  re- 
turning, and  $1.50  for  each  day's  attendance.  The  "  traveling  expenses,"  men- 
tioned in  Rule  XXIX,  mean  no  more  than  the  traveling  fees  allowed  by  section 
848.     {In  re  Wm.  Griffen,  1  B.  R.  371 ;  s.  c.  2  Ben.  20ii.) 

The  clerk's  certificate  is  only  prima  facie  evidence  of  the  number  of  days 
that  a  witness  attended  before  a  register.     {In  re  J.  Crane  &  Co.  15  B.  R.  120) 

A  witness  is  entitled  to  fees  only  for  the  days  of  actual  attendance,  and  not 
for  the  days  on  which  he  was  ready  to  attend.  {In  re  J.  Crane  &  Co.  15  B. 
R.  120.) 

The  memoranda,  or  entries  made  by  the  register  may  be  used  as  evidence  to 
prove  what  proceedings  have  been  had  before  him.  (in  re  J.  Crane  &  Co.  15 
B.  R.  120.) 

The  time  for  examining  witnesses  is  not  terminated  by  the  application  for  a 
discharge.  The  time  for  filing  spi-cifications  against  a  di.scharge  may  be  kept 
open  by  adjournment  until  a  reasonable  opportunity  is  afforded  for  examina- 
tion of  witnesses.  {In  re  Seckendorf,  1  B.  R.  626;  s.  c.  2  Ben.  462-  in  re  Maw- 
son,  1  B.  R.  271.) 

The  answers  of  a  witness  made  by  him  in  an  examiration  under  oath  before  a 
register  in  bankiuptcy  aie  admissible  to  contradict  him.  They  fall  witiiin  the 
rule  which  allows  a  witness  to  be  impeached  by  proof  that  he  has  made  con- 
flicting statements  at  other  times.  The  fact  that  the  examination  was  not  com- 
pleted, and  the  answers  not  signed,  afftcts  the  weight  of  the  testimony,  but  does 
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not  render  it  inconipetent.  The  answers  which  are  reduced  to  writing  by  his 
agent  at  his  dictation  are  admissible  as  his  st  iteraents.  {Knowlton  v.  Moseley, 
106  Mass.  136.) 

Sec.  50S8 — For  good  cause  shown,  the  wife  of  any  bankrupt 
may  be  required  to  attend  before  the  court  to  tlie  end  that  she 
may  be  examined  as  a  witness ;  and  if  she  does  not  attend  at  the 
time  and  place  specified  in  the  order,  the  bankrupt  shall  not  bo 
entitled  to  a  discharge  unless  he  proves  to  the  satisfaction  of  the 
court  that  he  was  unable  to  procure  her  attendance. 

Statnte  Revised— March  2,  1867,  eh.  176,  §  26, 14  Stat.  529.  Prior  Statute 
—April  4,  1800,  ch.  19,  §  24,  2  Stat.  28. 

The  examination  of  the  wife  of  the  bankrupt  is  not  a  matter  of  right,  and 
where  an  application  for  such  an  examination  is  made  merely  for  delay,  it  may 
be  refused.     {In  re  Selig,  1  B.  R.  186.) 

An  examination  of  the  bankrupt's  wife  will  only  be  ordered  when  a  prima 
facie  case  is  made  out  by  atBdavit;  and  such  a  case  is  not  made  out  by  showing 
that  the  bankrupt  has  committed  frauds  of  which  the  wife  is  probably  cognizant. 
It  is  not  the  intention,  of  the  statute  to  destroy  the  usual  and  proper  confidence 
between  husband  and  wife  any  more  than  between  attorney  and  clients.  The 
cases  in  which  the  wife  may  be  examined  are,  where  she  is,  on  reasonable 
grounds,  suspected  of  having,  or  of  having  had,  property  in  her  possession 
which  should  have  been  surrendered  to  the  assignee,  or  to  have  participated  ac- 
tively in  other  frauds  upon  tho  statute.  In  that  case,  conversations  may  be  of  the 
re»  geitm,  and  may  be  inquired  into.  She  is  a  party  to  a  fraud,  and  may  be  fully 
examined  concerning  it.  When  she  professes  to  be  a  creditor  of  her  hushand's 
estate,  and  offers  her  debt  for  proof,  she  can  be  fully  examined  in  repaid  to  it, 
like  any  other  person  under  similar  circumstances.  (In  re  Gilbert,  3  B.  R.  153 ; 
s.  c.  Lowell,  340.) 

The  wife  of  the  bankrupt  is  entitled  to  witness  fees  for  attendance  and 
travel,  the  same  as  any  other  witness.  {In  re  Wm.  Griffen,  1  B.  R.  371 ;  s.  c. 
2  Ben.  209.) 

The  wife  of  the  bankrupt  is  not  bound  to  appear  unless  the  fees  are  paid  or 
tendered  to  her  at  the  lime  of  the  service  of  the  sammons.  {In  re  Van  Tuyl,  2 
B.  R.  70.) 

The  order  for  the  bankrupt's  wife  to  appear  for  examination  may,  in  certain 
cases,  be  served  on  the  bankrupt  himself,  and  when  she  fails  to  attend,  the 
bankrupt  is  not  entitled  to  a  discharge,  unless  he  can  prove  that  he  was  unable 
to  procure  her  attendance.     {In  re  Van  Tuyl,  2  B.  R.  579;  s.  c.  3  Ben.  237.) 

The  wife  of  the  bankrupt  must  attend  and  submit  to  an  examination,  the 
same  as  any  other  witness.  If  she  does  not  attend  on  being  summoned,  her 
attendance  may  be  compelled  by  a  warrant  to  the  marshal;  under  which  she 
may  be  brought  before  the  register  and  detained  until  her  examination  is 
concluded.  If,  when  she  comes,  or  is  brought  before  the  register,  she  refuses 
to  answer,  she  may  be  punished  for  contempt.  {In  re  Woolford,  3  B.  R.  444; 
s.  c.  4  Ben.  9.) 

When  the  reasons  assigned  for  the  non-attendance  of  the  bankrupt's  wife 
relate  to  the  legal  right  of  the  court,  under  the  circumstance  of  the  case,  to 
compel  her  to  attend,  the  proper  proceeding  to  enforce  attendance  is  to  pass  an 
order  to  show  cause  why  a  warrant  should  not  issue.  {In  re  Belis  &  Mil- 
ligan,  3  B.  R.  27u ;  s.  c.  38  How.  Pr.  88.)   . 

The  bankrupt's  wife  is  not  entitled  to  the  aid  of  counsel  on  her  examination. 
{In  re  J.  A.  Schonberg,  7  Ben.  211.) 
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The  counsel  for  the  bankrupt  is  not  entitled  to  advise  the  wife  of  the  bank- 
rupt while  on  examination.     {In  re  J.  A.  Schonberg,  7  Ben.  211.) 

When  the  bankrupt's  wife  alleges  the  advice  of  counsel  as  her  only  reason 
for  refusing  to  produce  a  letter,  she  should  produce  it  if  it  pertains  to  a 
transaction  between  her  and  the  bankrupt.  {In  re  J.  A.  Schonberg,  7  Ben. 
211.) 

If  the  bankrupt  contracted  for  a  house,  but  took  the  title  in  his  wife's  name, 
she  may  be  examined  fully  concerning  all  the  facts  and  circumstances  of  the 
transaction,  and  concerning  the  money  used  to  pay  for  the  house.  {In  re  J.  A. 
Schonberg,  7  Ben.  211.) 

The  bankrupt's  wife  must  answer  questions  in  regard  to  her  property  when 
it  is  shown  that  her  husband  may  possibly  have  an  interest  in  it.  {In  re  D.  Craig, 
3  B.  R.  100;  s.  c.  4  B.  R.  quarto,  50,  52;  s.  c.  3  Ben.  353.) 

Sec.  6089. — If  the  bankrupt  is  imprisoned,  absent,  or  disabled 
from  attendance,  the  court  may  order  him  to  be  produced  by  the 
jailer,  or  any  officer  in  whose  custody  he  may  be,  or  may  direct 
the  examination  to  be  had,  taken,  and  certified  at  such  time  and 
place  and  in  such  manner  as  the  court  may  deem  proper,  and 
with  like  effect  as  if  such  examination  had  been  bad  in  court. 

Statute  Revised— March  2,  1867,  ch.  176,  §  26,  14  Stat.  529.  Prior  Statute 
—April  4,  1800,  ch.  19,  §  18,  2  Stat.  26. 

Sec.  5090. — If  the  debtor  dies  after  the  issuing  of  the  warrant, 
the  proceedings  may  be  continued  and  concluded  in  like  manner 
as  if  he  had  lived. 

Statute  Revised— March  2,  1867,  ch.  176,  §  12,  14  Stat.  532.  Prior  Statute 
—April  4,  1800,  ch.  19,  §  45,  2  Stat.  .33. 

The  word  "  proceedings  "  does  not  include  a  discharge,  unless  there  is  a 
compliance  with  the  requirements  of  section  5113,  in  regard  to  the  application 
for  the  discharge  and  the  oath.  No  discharge  can  be  granted  where  the  debtor 
dies  before  these  requirements  are  complied  with.  This  clause  must  be  taken  as 
applying  to  such  proceeding  as  may  be  taken  by  the  assignee  or  other  parties  in 
settling  the  estate.  {In  re  O'Farrell  et  al.  2  B.  R.  484;  s.  c.  3  Ben.  191 ;  g.  c.  1 
L.  T.  B.  159;  in  re  Quinike,  4  B.  R.  92;  s.  c.  2  Biss.  354.) 

The  decease  of  one  partner  prior  to  any  adjudication  upon  the  question  in 
bankruptcy  under  an  involuntary  petition,  is  not  a  legal  cause  for  a  dismissal  of 
the  petition  as  against  the  surviving  partners.     {Hunt  v.  Poohe,  5  B.  R.  161.) 

If  the  debtor  in  a  case  of  involuntary  bankruptcy  dies  after  the  issuing  of  the 
order  to  show  cause,  and  before  trial,  the  proceedings  abate.  Proceedings  in 
involuntary  bankruptcy  are  analogous  to  actions  at  law  for  torts,  which  abate  on 
the  death  of  the  party.  {In  re  John  V.  McDonald,  8  B.  R.  237 ;  s  c  30  Le? 
Int.  382;  s.  c.  20  Pittf.  L.  J.  185;  s.  c.  5  C.  L.  N.  504;  s.  c.  6  Pac.  L  r' 
94.) 

Proceedings  in  involuntary  bankruptcy  do  not  abate  bv  the  death  of  the 
bankrupt  after  the  entry  of  the  order  of  adjudication,  but  before  the  actual  is- 
suing of  the  warrant.  The  warrant  is  required  to  be  issued  forthwith.  It  is 
in  judgment  of  law,  issued  simultaneously  with  the  entry  of  the  order  of  adjudi- 
cation. Whenever  it  is  actually  issued,  it  relates  back,  for  the  purposes  of  this 
section,  to  the  entry  of  the  order  of  adjudication.  This  section  contemplates  the 
issuing  of  the  warrant  m  a  voluntary  case  simultaneously  with  the  entry  of  an 
order  of  adjudication,  and  the  same  intent  exists  in  regard  to  an  involuntary 
case.     (irar^E.  0.  Litchfield,  9  B.  R.  506;  s.  c.  7  Ben.  259  ) 
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There  is  no  party  to  a  creditor's  petition,  except  the  petitioning  creditor  and 
the  bankrupt.  A  person  who  does  not  claim  any  right  or  interest  in  the  prop- 
erty of  the  debtor,  or  seek  to  assert  any  claim  to  any  specific  property  in  the 
hands  of  the  assignee,  can  not,  merely  because  an  injunction  has  been  issued 
against  him,  move  to  vacate  the  adjudication  on  the  ground  of  the  death  of  the 
-debtor  prior  to  the  adjudication.     {Earr  v.  WHtaker,  5  B.  R.  123.) 

Seo.  5091. — All  creditors  whose  debts  are  duly  proved  and 
allowed  shall  be  entitled  to  share  in  the  bankrupt's  property  and 
-estate,  pro  rata,  without  any  priority  or  preference  whatever,  ex- 
cept as  allowed  by  section  iifty-one  hundred  and  one.  No  debt 
j)roved  by  any  person  liable,  as  bail,  surety,  guarantor,  or  other- 
wise, for  the  bankrupt,  shall  be  paid  to  the  person  so  proving  the 
same  until  satisfactory  evidence  shall  be  produced  of  the  payment 
■of  such  debt  by  such  person  so  liable,  and  the  share  to  which 
such  debt  would  be  entitled  may  be  paid  into  court,  or  otherwise 
held  for  the  benefit  of  the  party  entitled  thereto,  as  the  court  may 
direct. 

Statute  Revised— March  2,  1867,  ch.  176,  §  27,  14  Stat.  529.  Prior  Statutes 
—April  4,  1800,  ch.  19,  §  31,  2  Stat.  30;  Aug.  19,  1841,  ch.  9,  §  5,  5  Stat.  444. 

This  section  simply  provides  that  when  the  creditors  who  are  entitled  to 
share  in  the  distribution  are  determined  they  shall  take  pro  rata.  {Inre  Byrne, 
1  B.  R.  464;  s.  c.  7  A.  L.  Reg.  499.) 

The  State  laws  in  relation  to  the  distribution  of  the  estates  of  decedents  do 
not  govern  in  the  distribution  of  the  estate  of  a  bankrupt.  The  bankrupt's  as- 
sets must  be  divided  in  accordance  with  the  provisions  of  the  bankrupt  act.  {In 
re  Erwin  &  Hardy,  8  B.  R.  580.) 

The  claim  of  a  trustee  of  a  bankrupt  corporatibn  who  has  rendered  himself 
individually  liable  to  the  creditors,  can  not  be  postponed  until  the  other  creditors 
are  paid  in  full.     {Bristol  v.  Sanford,  13  B.  R.  78 ;  s.  c.  12  Blatoh.  341.) 

Sec.  5092. — At  the  expiration  of  three  months  from  the  date 
of  the  adjudication  of  bankruptcy  in  any  case,  or  as  much  earlier 
as  the  court  may  direct,  the  court,  upon  request  of  the  assignee, 
shall  call  a  general  meeting  of  the  creditors,  of  which  due  notice 
shall  be  given,  and  the  assignee  shall  then  report,  and  exhibit  to 
the  court  and  to  the  creditors  just  and  true  accounts  of  all  his 
receipts  and  payments,  verified  by  his  oath,  and  he  shall  also  pro- 
duce and  file  vouchers  for  all  payments  for  which  vouchers  are 
required  by  any  rule  of  the  court ;  he  shall  also  submit  the  sched- 
iile  of  the  bankrupt's  creditors  and  property  as  amended,  duly 
■verified  by  the  bankrupt,  and  a  statement  of  the  whole  estate  of 
the  bankrupt  as  then  ascertained,  of  the  property  recovered  and 
of  the  property  outstanding,  specifying  the  cause  of  its  being  out- 
--standing,  and  showing  what  debts  or  claims  are  yet  undetermined, 
and  what  sum  remains  in  his  hands.  The  majority  in  value  of 
the  creditors  present  shall  determine  whether  any  and  what 
part  of  the  net  proceeds  of  the  estate,  after  deducting  and  retain- 
ing a  sum  sufficient  to  provide  for  all  undetermined  claims  which, 
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by  reason  of  the  distant  residence  of  the  creditor,  or  for  other- 
sufficient  reason,  have  not  been  proved,  and  for  other  expenses 
and  contingencies,  shall  be  divided  among  the  creditors  ;  bnt  un- 
less at  least  one-half  in  value  of  the  creditors  attend  the  meeting,, 
either  in  person  or  by  attorney,  it  shall  be  the  duty  of  the  assignee- 
so  to  determine. 

Statute  Revised— March  2,  1867,  ch.  176,  §  27,  14  Stat.  529.  Prior  Statutes 
—April  4,  1800,  ch.  19,  §  29,  2  Stat.  29;  Aug.  19,  1841,  ch.  9,  §  10,  5  Stat.. 
447. 

It  is  not  essenti  al  that  the  second  and  third  meetings  should  be  held  at  any 
■particular  time,  but  only  that  they  should  be  held  at  the  expiration  of  certain 
months,  &c. ;  and  unless  this  means  on  the  very  day  that  the  month  runs  out,, 
there  is  no  day  on  which  it  can  be  said  that  it  is  too  late  to  hold  these  meetings,, 
unless,  possibly,  it  may  be  said  that  the  second  meeting  should  be  called  before 
the  end  of  six  months.  {In  re  Littlefield,  3  B.  R.  57 ;  s.  c.  Lowell,  331 ;  s.  o.  L 
L.  T.  B.  164.) 

No  second  meeting  of  creditors  under  section  5092,  and  no  third  or  other 
meeting  under  section  5093,  ought  to  be  called  unless  the  assignee  has  in  his- 
hands  some  money  out  of  which  a  dividend  can  be  made.  {In  re  Son,  1  B.  K. 
310;  s.  c.  2  Ben.  153;  in  re  John  W.  Dean,  1  B.  E.  249;  s.  c.  1  L.  T.  B.  9.) 

But  they  can  not  be  dispensed  with  except  by  an  order  of  court  predicated 
upon  a  report  of  the  assignee  showing  that  there  are  no  assets.  {In  re  A.. 
Alexander,  3  B.  R.  quarto,  20.) 

Where  the  assignee,  at  the  expiration  of  three  months  from  the  date  of  the 
adjudication  of  bankruptcy  requests  the  court  so  to  do,  a  second  general  meet- 
ing of  the  creditors  must  be  called.     {In  re  Louis  H.  Rosey,  6  Ben.  137.) 

When  the  register  states  at  the  meeting  that  the  accounts  of  the  assignee- 
will  be  filed,  and  that  they  can  be  examined  thereafter  by  any  of  the  creditors- 
who  desire  to  examine  the  same,  and  that  they  will  not  be  audited  or  passed 
until  the  final  meeting  of  creditors,  and  thereupon  makes  an  entry  to  that  effect 
without  objection  from  any  one,  an  order  allowing  the  credits  claimed  by  the- 
assignee  may  be  postponed  to  the  final  meeting  of  creditors.  {In  re  Clark  & 
Binninger,  6  B.  R.  204;  in  re  Abraham  B.  Clark,  9  B.  R.  67.) 

The  register  has  the  power,  and  it  is  his  duty,  to  audit  and  pass  any  accounts 
reported  and  exhibited  at  the  second  meeting.     Creditors  must  be  prepared  to 
object,  if  they  desire,  to  such  accounts  as  the  assignee  shall  report  and  exhibit. 
In  order  to  arrive  at  the  net  sum  to  be  divided,  the  outstanding  claims  not  dis- 
puted or  objected  to,  must  be  ascertained,  and  their  amount  deducted.     If  they 
are  not  disputed,  it  is  the  duty  of  the  register. to  direct  their  payment  as  part  of 
the  business  of  auditing  and  passing  the  accounts,  even  though  they  have  not 
been  actually  paid  by  the  assignee.     They  may  properly  come  under  the  head 
of  "other  expense.0,"  the  amount  of  which  is  to  be  retained  by  the   assignee, 
such  retention  being  specifically  authorized  by  the  meeting  and  the  register,  to- 
meet  the  specific  items  as  expenses.     {In  re  Clark  &  Binninger,  6  B.  R.  197;  s.  ■ 
c.  5  Ben.  389.) 

It  is  proper  to  take  the  views  of  the  creditors  in  regard  to  the  foes  and 
charges  of  the  assignee,  whether  a  mnjority  is  present  or  not,  but  their  views  are 
not  necessarily  binding.     {In  re  Merchants'  Ins.  Co.  6  Biss.  252.) 

The  allowance  of  a  reasonable  compensation  is  no  part  of  the  duty  of  the- 
creditors'  meeting,  nor  of  the  register,  but  is  to  be  made  by  the  court  in  the  ex- 
ercise of  a  judicial  discretion  in  view  of  the  nature  of  the  duties  performed,  and 
the  degree  of  compensation  received  from  the  regular  fees.  The  proper  practice 
is  to  apply  to  the  court  for  the  allowance  previous  to  the  final  meetino-.  {la  r& 
Merchants'  Ins.  Co.  6  Biss.  252.) 
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The  assignee's  account  may  be  submitted  to  the  creditors'  meeting  for  exam- 
ination, discussion,  explanation,  and  approval  before  it  is  audited.  {In  re 
Merchants'  Ins.  Co.  6  Biss.  252.) 

Ample  opportunity  should  be  given  all  creditors  to  examine  and  object  to 
the  assignee's  account,  but  the  meeting  may,  on  motion,  dispense  with  the^ 
reading  of  the  account  and  vouchers  in  detail.  {In  re  Merchants'  Ins.  Co.  6- 
Biss.  252.) 

It  is  the  duty  of  the  register  to  examine  and  regulate  the  charges  of  the  as- 
signee, whether  any  creditor  objects  to  the  account  or  not.  (In  re  Jas.  M. 
Sawyer,  14  B.  R.  241 ;  s.  c.  4  Cent.  L.  J.  470;  in  re  Colwell,  15  B.  K.  92.) 

If  the  assignee  employs  an  attorney  who  renders  legal  services  for  him,  the 
bill  of  the  attorney  therefor  should  be  presented  by  the  assignee  as  part  of  his 
accounts,  at  the  meeting  of  creditors  where  the  assignee's  accounts  are  required 
to  be  presented.  The  intention  is  that  the  disbursements  of  the  assignee  in  ad- 
ministering the  estate,  whether  only  incurred  and  not  yet  paid,  or  whether  in- 
curred and  paid,  shall  be  submitted  to  tlie  creditors  at  a  general  meeting,  and 
be  audited  by  the  register  as  a  part  of  the  business  of  auditing  the  accounts  of 
the  assignee.     {In  re  Hubbell  &  Chappel,  9  B.  E.  523 ;  s.  c.  19  I.  R.  R.  150  ) 

Under  special  circumstances  the  court  may  properly,  on  due  notice  to  all' 
creditors  who  have  proved  their  debts,  institute  an  inquiry  into  the  services  ren- 
dered to  an  assignee  by  an  attorney,  with  a  view  to  payment  of  them  prior  to 
the  holding  of  any  second  general  meeting  of  creditors,  but  the  practice  iS  one 
not  to  be  encouraged.  {In  re  Hubbell  &  Chappel,  9  B.  R.  623;  s.  c.  19  I.  R.. 
R.  150.) 

At  the  second  meeting  the  creditors  may  dispose  of  the  funds  to  those  who 
have  proved  their  claims,  without  leaving  in  the  hands  of  the  assignee  a  sum  suf- 
ficient to  pay  a  similar  percentage  upon  the  claims  set  forth  in  the  schedules, 
but  which  have  not  been  proved.  The  whole  fund  in  the  hands  of  the  assignee, 
less  such  sum  as  may  be  retained  for  expenses  and  contingencies,  should  be  dis- 
tributed, unless  good  cause  to  the  contrary  is  shown.  {In  re  William  Mills,  11 
B.  R.  117;  s.  c.  7  Ben.  452.) 

It  is  the  duty  of  the  register  to  deduct  and  retain  in  the  hands  of  the  assignee 
a  sum  sufficient  to  provide  for  undetermined  claims  when  in  controveysy,  and 
for  unproven  claims  when  it  shall  be  m  ide  to  appear  probable  that,  by  reason 
of  the  distance  or  for  any  other  good  cause  they  have  not  been  proved,  for  it  is 
the  duty  of  the  court  and  not  of  the  creditors  to  guard  the  rightij  of  the  absent.. 
{In  ra  WiUiam  Mills,  11  B.  R.  117;  s.  c.  7  Ben.  452.) 

When  a  receiver  has  been  appointed  in  a  suit  pending  between  the  assignee 
and  trustees  claiming  under  a  deed  of  trust  for  the  benelit  of  creditors,  the  divi- 
dend ought  to  be  made  directly  to  such  creditors  by  the  special  receiver,  as- 
part  of  the  proceedings  in  such  suit,  and  not  by  the  assignee  in  bankruptcy  as 
part  of  the  proceedings  in  bankruptcy,  after  a  transfer  to  him  by  the  special  re- 
ceiver of  the  proper  sum  to  be  divided.  There  must  be  a  reference  to  a  ma&ter 
to  ascertain  and  report  the  proper  sum  to  be  divided,  and  to  prepare  a  schedule 
of  the  distributees,  and  of  the  amounts  of  their  debts  which  ought  to  share  in 
the  dividend,  and  of  the  rate  of  dividend,  and  of  the  amount  to  be  paid  to  each 
creditor.  The  rate  of  dividend  should  not  exceed  the  rate  that  would  be  allowed 
in  case  all  the  creditors  named  in  the  schedule  annexed  to  the  deed  of  trust  had 
proved  their  debts  in  bankruptcy,  in  addition  to  such  debts  proved  in  bank- 
ruptcy as  do  not  appear  in  such  schedule.  {Sedgwich  v.  Place  et  al.  3  B.  R. 
302.) 

Sec.  5093. — Like  proceedings  shall  be  had  at  the  expiration 
of  the  next  three  months,  or  earlier,  if  practicable,  and  a  third 
meeting  of  creditors  shall  then  be  called  by  the  court,  and  a  iinal 
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dividend  then  declared,  unless  any  suit  at  law  or  in  equity  is  pend- 
ing, or  unless  some  other  estate  or  effects  of  the  debtor  afterward 
come  to  the  hands  of  the  assignee,  in  which  case  the  assignee 
shall,  as  soon  as  may  be,  convert  such  estate  or  effects  into  money, 
and  within  two  months  after  the  same  shall  be  so  converted,  they 
shall  be  divided  in  manner  aforesaid.  'Further  dividends  shall  be 
made  in  like  manner  as  often  as  occasion  requires;  and  after  the 
third  meeting  of  creditors  no  further  meeting  shall  be  called,  un- 
less ordered  by  the  court. 

Statute  Revised— March  2,  1867,  ch.  176,  §  28,  14  Stat.  530.  Prior  Statute 
—April  4, 1800,  ch.  19,  §  30,  2  Stat.  29. 

The  court  of  bankruptcy,  for  all  purposes  of  the  auditing,  settlement,  and 
adjustment  of  the  assignee's  account,  and  of  distribution,  is  held  provisionally 
by  the  register,  whose  acts  are,  of  course,  subject  to  exception.  Full  opportu- 
nity for  exception  at  the  public  meeting,  or  at  an  adjourned  meeting,  should  be 
afforded  to  all  parties  interested.  The  assignee  should  see  that  proper  special 
notice  be  given  to  creditors  who  have,  and  to  those  who  have  not,  proved  their 
debts;  and  the  register  should  see  that  this  moral  and  legal  duty  of  the  assignee 
has  not  been  neglected.  A  bankrupt  who  allows  omissions  to  occur  in  these 
respects  may,  through  neglect  of  his  duty  to  creditors,  lose  the  right  to  a  dis- 
charge. Alter  all  due  precautions  have  been  thus  adopted,  exceptions  must  be 
taken  before  the  register,  and  certified  by  him  to  the  court  with  his  report. 
Exceptions,  unless  upon  special  cause  shown,  are  not  afterward  received  by  the 
■court.  If  no  exception  is  certified,  the  acts  of  the  register  are,  in  themselves, 
acts  of  the  court  without  any  formal  judgment  of  confirmation.  In  all  cases, 
the  register  should  so  report  as  to  show  particularly  how  notices  and  opportunity 
for  exception  have  been  given,     (/ra  re  Bushey,  3  B.  R.  685.) 

Rule  V  makes  it  the  duty  of  the  register  to  "take  proceedings  for  the  decla- 
ration and  payment  of  dividends."  When  the  assignee  makes  an  application 
for  a  third  meeting,  the  register  has  the  power  to  make  an  order  requiring  the 
■  assignee  to  furnish  information  in  regard  to  the  funds  for  disti-ibution.  It  is  the 
duty  of  the  register  to  ascertain  for  what  purpose  the  meeting  is  to  be  called, 
and  whether  there  are  any  funds  for  distribution.  Without  such  information 
the  register  can  not  be  called  upon  to  exercise  the  discretion  devolved  upon  him 
by  the  act  upon  such  an  application.  When  creditors  make  a  request  for  a 
meeting,  it  is  the  practice  to  order  the  assignee  to  file  an  account,  or  otherwise 
inform  the  register  in  regard  to  the  funds  in  his  hands.  When  this  is  ascertained, 
the  register  exercises  a  discretion  calling  or  not  calling  a  meeting,  as  the  facts 
may  warrant.     {In  re  Binninger,  6  B.  R.  193.) 

The  court  may  restrain  the  register  and  the  assignee  from  taking  any  further 
steps  toward  making  or  paying  dividends,  with  a  view  to  give  an  opportunity  to 
any  person  interested  to  apply  to  the  court  on  proper  papers  and  on  proper 
notice,  to  vacate  the  order  of  dividend.  (In  re  N.  Y.  Mail  Steamship  Co.  3  B. 
xv.  280.} 

Sec.  5094. — The  assignee  shall  give  such  notice  to  all  known 
creditors,  by  mail  or  otherwise,  of  all  meetings,  after  the  lirst,  as 
may  be  ordered  by  the  court. 

Statute  Revised— March  2,  1867,  ch.  176,  §  17,  U  Stat.  534. 

The  notice  to  be  given  by  mail  is  not  confined  to  creditors  who  have  proved 
their  debts.  Notice  must  be  sent  by  mail  to  all  known  creditors.  Creditors 
who  have  proved  their  debts  may  not  be  all  the  known  creditors  (In  re  William 
Mills,  11  B.  R.  117;  s.  c.  7  Ben.  452.) 
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If  notice  is  not  sent  to  a  creditor  whose  name  is  on  the  schedule,  the  meet- 
ing must  be  adjourned  and  a  proper  notice  sent  to  him,  although  he  has  not 
proved  his  debt.     {In  re  "William  Mills,  11  B.  R.  117;   s.  c.  7  Ben.  452.) 

Seo.  5095. — Any  creditor  may  act  at  all  meetings  by  his  duly 
constituted  attorney  the  same  as  though  personally  present. 

Statute  Revised— March  2,  1867,  ch.  176,  §  23,  14  Stat.  528.  Prior  Statute 
—April  4,  1800,  ch.  19,  §  6,  2  Stat.  23. 

In  order  to  vote  for  an  assignee;  the  attorney  must  be  an  attorney  in  fact 
and  must  be  appointed  by  a  power  of  attorney.  (In  re  Purvis,  1  B.  R.  163; 
s.  c.  1  L.  T.  B.  19.) 

One  member  of  a  firm  may  execute  a  power  of  attorney  authorizing  a  per- 
son to  vote  for  assignee  in  the  name  of  the  firm,  and  bind  all  the  other  mem- 
bers thereby.  It  is  often  inconvenient  to  bring  together  all  the  members  of  a 
firm  to  execute  a  deed  of  this  character.  If  such  was  not  the  law  great  injury 
might  result  to  a  firm  in  prosecuting  their  claims  against  a  debtor,  when  it  is  im- 
portant to  proceed  without  delay.  {In  re  Joseph  Barrett,  2  B.  B.  533;  s.  c.  1 
L.  T.  B.  144;  s.  c.  1  0.  L.  N.  202.) 

"When  an  agent  executes  a  power  of  attorney  in  the  name  of  the  principal, 
he  must  produce  legal  evidence  that  he  is  duly  authorized  to  execute  the  power 
of  attorney.  The  certificate  of  the  register  before  whom  the, power  of  attorney 
was  executed,  as  to  the  identity  of  the  agent,  does  not  supply  the  place  of  such 
proof.     {In  re  Knoepfel,  1  B.  R.  23;  s.  c.  1  Ben.  330.) 

A  power  of  attorney,  made  before  the  passage  of  the  bankrupt  act,  may 
authorize  an  agent  to  represent  his  princl  lal  in  proceedings  under  it,  if  its  terms 
are  broad  enough.  A  power  of  attorney  authorizing  an  agent  to  sign  the  name 
of  the  principal  to  any  paper  necessary  for  the  purpose  of  collecting  or  receiv- 
ing any  debt  due  to  the  principal,  authorizes  the  agent  to  execute  a  power  of 
attoi'ney  according  to  Form  No.  14.  {In  re  Knoepfel,  1  B.  R.  70;  s.  c.  1  Ben. 
398.) 

There  is  no  law  which  requires  powers  of  attorney  of  this  sort  to  be  ac- 
knowledged. It  is  true  that  the  foot  note  to  Form  No.  26  provides  that  they 
may  be  acknowledged,  but  the  supreme  court  would  have  prescribed  some  rule 
upon  the  subject,  if  they  had  intended  to  make  such  action  obligatory.  The 
forms  are  largely  advisory.  Any  duly  executed  writing  which  expresses  the 
essential  fact  of  the  appointment  of  the  attorney,  and  the  powers  confided  to 
him,  must  be  respected  by  the  judge  or  register.  If  the  supreme  court  ordered 
the  foot  note  to  be  appended  to  Form  No.  26,  it  must  have  been  in  anticipation 
that  some  question  of  acknowledgement  might  arise  under  the  municipal  law 
of  some  particular  State;  and  it  is,  therefore,  pointed  out  that,  in  case  of 
acknowledgement,  it  may  be  before  certain  officers.  The  foot-note  is  not  a  rule 
that  the  letter  appointing  such  an  attorney  must  be  acknowledged,  nor  even  that 
it  must  be  a  deed.     {In  re  H.  F.  Barnes,  Lowell,  560;  in  re  Pow0ll,  2  B.  R  45.) 

The  power  of  attorney  does  not  require  a  stamp.  {In  re  Myrick,  3  B.  R. 
154;  contra,  see  6  I.  R.  R.  68.) 

Where  the  authority  is  joint,  it  must  be  exercised  by  all  to  whom  it  is  given, 
but  forms  Nos.  14  and  26  do  not  confer  a  joint  authority.  {In  re  Phelps,  Cald- 
well &  Co.  1  B.  R.  525;  s.  c.  2  L.  T.  B.  25.) 

When  a  letter  of  attorney  addressed  to  a  firm  does  not  authorize  either  of 
the  paitners  to  act  separately,  one  partner  can  not  act  alone  and  without  the 
co-operation  of  his  copartner.  {In  re  Frank,  5  B.  R.  194;  s.  c.  5  Ben.  164; 
s.  c.  2  L.  T.  B.  188.) 

A  power  of  attorney,  not  containing  a  power  of  substitution,  does  not  confer 
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any  authority  upon  any  other  than  the  person  duly  constituted  agent  thereby  to 
act  for  the  creditor,  nor  can  any  one  else  sign  the  name  of  such  agent  to  a  paper 
on  behalf  of  the  creditor.     {In  re  C.  N.  Palmer,  3  B.  R.  301.) 

Only  the  bankrupt  or  a  creditor  can  appear  by  attorney,  unless  where  a 
witness  is  made  a  party  to  a  new  collateral  proceeding  by  being  cited  to  answer 
for  an  alleged  contempt.  {In  re  Fredenburg,  1  B.  R.  268 ;  s.  c.  2  Ben.  133 ; 
in  re  Feinberg  et  al.  2  B.  R.  475 ;  =.  c.  3  Ben.  162.) 

The  register  can  not,  at  the  instance  of  the  bankrupt,  inquire  into  the  author- 
ity given  to  an  attorney  at  law  who  has  been  admitted  to  practice  in  the  circuit 
or  district  court.     {In  re  W.  D.  Hill,  1  B.  R.  16;  s.  c.  1  Ben.  821.) 

The  statement  of  an  attorney  in  regard  to  his  authority  must  be  taken  as 
conclusive,  unless  some  proof  to  the  contrary  is  shown.  {Alabama  S.  B.  Co.  v. 
Jones,  5  B.  R.  97.) 

An  attorney  who  has  appeared  for  a  defendant  can  not  withdraw  his  appear-r 
ance  so  as  to  divest  the  court  of  jurisdiction,  without  the  consent  of  the  court  or 
prosecuting  party.  When  an  appearance  is  entered  by  mistake,  if  the  mistake 
is  one  of  la?^,  the  party  making  it  must  abide  by  its  consequences.  If  it  is  on& 
of  fact,  the  court  must  pass  upon  the  existence  and  pertinence  of  the  fact,  and 
allow  or  refuse  the  withdrawal  upon  notice  to  the  prosecuting  party.  {In  re 
Ulrich  et  al.  3  B.  B.  133 ;  s.  c.  3  Ben.  355.) 

When  an  attorney  unreasonably  refuses  to  proceed,  the  case  must  proceed 
without  him.  {In  re  Hyman,  2  B.  R.  333;  s.  c.  36  How.  Pr.  282;  s.  c.  8  Ben. 
28.) 

Sec.  5096. — Preparatory  to  the  final  dividend,  tlie  assignee 
shall  submit  his  account  to  the  court  and  file  the  same,  and  jijive 
notice  to  the  creditors  of  such  filing,  and  shall  also  give  notice 
that  he  will  apply  for  a  settlement  of  his  account,  and  for  a  dis- 
charge from  all  liability  as  assignee,  at  a  time  to  be  specified  in 
such  notice,  and  at  such  time  the  court  shall  audit  and  pass  the 
accounts  of  the  assignee,  and  the  assignee  shall,  if  required  by  the 
court,  be  examined  as  to  the  truth  of  his  account,  and  if  it  is  found 
correct  he  shall  thereby  be  discharged  from  all  liability  as  assignee 
to  any  creditor  of  the  bankrupt.  The  court  shall  thereupon  order 
a  dividend  of  the  estate  and  efi'ects,  or  of  such  part  thereof  as  it 
pees  fit,  among  such  of  the  creditors  as  have  proved  their  claims, 
in  proportion  to  the  respective  amount  of  their  debts. 
Statute  Revised— March  2,  1867,  ch.  176,  §  28, 14  Stat.  530. 

Where  no  assets  have  come  to  the  hands  of  the  assignee,  Form  No.  35  is  the 
account.  Where  assets  have  come  to  the  hands  of  the  assignee.  Forms  Nos.  37 
and  38  constitute  the  account.  {In  re  Bellamy,  1  B.  R.  64;  s.  c  1  Ben  390- 
s.  c.  1  L.  T.  B.  22.)  ■         *■ 

The  return  is  a  deposition,  and  the  register  is  entitled  to  charge  for  it  as 
such.     {In  re  John  W.  Dean,  1  B.  R.  249;  s.  c.  I'L.  T.  B.  9.) 

If  the  assignee  has  been  discharged  without  being  substituted  as  a  party 
plaintiff  to  an  action  pending  at  the  time  of  the  filing  of  the  petition,  the  suit 
may  be  prosecuted  in  the  name  of  the  bankrupt  for  the  use  of  whoever  may 
be  entitled  to  the  proceeds.     {Gunner  v.  Southern  Express  Go.  9  B.  R   138-  s  c 
42  Geo.  87.)  ■         .    •    - 

Where  a  discharge  of  an  assignee  is  inadvertently  put  on  file,  the  district 
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court  may  order  that  it  stand  for  nnught  and  direct  the  assignee  to  proceed  in 
the  dischar(;e  of  his  duties.     {MayUn  v.  Baymond,  15  B.  R.  853;  s.  c.  4  A  L 
T.  [N.  S.]  21.) 

When  the  assignee  is  discharged,  the  property  that  remains  undistributed 
reverts  to  the  bankrupt  without  a  rtassignment.  (Deweii  y.  Mover  16  B  R  1- 
s.  c.  16  N.  Y.  Supr.  473.) 

Sec.  5097. — No  dividend  already  declared  shall  be  disturbed 
by  reason  of  debts  being  subsequently  proved,  but  the  creditors 
proving  such  debts  shall  be  entitled  to  a  dividend  equal  to  those 
already  received  by  the  other  creditors  before  any  further  payment 
is  made  to  the  latter. 

Statute  Revised— March  2,  1867,  ch.  176,  §28,  14  Stat.  530.  Prior  Statute 
—Aug.  19,  1841,  cb.  9,  §  10,  5  Stat.  447. 

Sec.  5098. — If,  by  accident,  mistake,  or  other  cause,  vs-ithout 
fault  of  the  assignee,  either  oj-  both  of  the  second  and  third  meet- 
ings should  not  be  held  within  the  times  limited,  the  court  may, 
upon  motion  of  an  interested  party,  order  such  meetings,  with 
like  effect  as  to  the  validity  of  the  proceedings  as  if  the  meeting 
had  been   duly  held. 

Statute  Revised— March  2,  1867,  ch.  176,  §  28,  14  Stat.  530. 

Sec.  5099. — The  assignee  shall  be  allowed,  and  may  retain  out 
of  money  in  his  hands,  all  the  necessary  disbursements  made  by 
him  in  the  discharge  of  his  duty,  and  a  reasonable  compensation 
for  his  services,  in  the  discretion  of  the  court. 

Statute  Revised— March  2,  1867,  ch.  176,  §  38,  14  Stat.  630.  Prior  Statute 
— AprQ  4,  1800,  ch.  19,  §  29,  2  Stat.  29. 

Application  for  Allovrancc. 

The  assignee  is  not  entitled  to  compensation  beyond  his  commission  without 
an  order  of  the  court.  (Jn  re  Jas.  M.  Sawyer,  14  B.  R.  241 ;  s.  c.  4  Cent.  L.  J. 
470.) 

This  allowance  is  in  the  discretion  of  the  court,  and  can  be  made  only  upon 
a  specific  application  to  the  court,  and  a  showing  that  the  disbursements  and 
services  for  which  such  allowance  is  asked  were  necessary  and  are  reasonable  in 
amount.  It  is  preferable  that  the  hearing  should  be  had  before  the  register, 
because,  having  the  proceedings  all  before  him,  he  is  better  able  to  judge  of  the 
exigencies  upon  which  the  necessity  for  the  disbursements  and  services,  and  the 
reasonableness  of  the  amount  charged  depend.  {In  re  B.  B.  Noyes,  6  B.  B. 
■277;  in  re  Colwell,  15  B.  R.  92.) 

This  allowance  can  not  be  made  until  after  the  services  have  been  rendered, 
because,  until  the  court  is  advised  what  the  services  have  been,  it  can  not  deter- 
mine whether  any  particular  amount  of  compensation  is  or  is  not  reasonable.  If 
there  is  any  money  in  the  hands  of  the  assignee,  the  allowance  may  be  retained 
out  of  the  money.  If  there  is  no  money  in  the  hands  of  the  assignee,  the  allow- 
ance may  be  secured  by  withholding  the  discharge  until  the  bankrupt  pays  it, 
on  the  ground  that  until  then  he  has  not  in  all  things  conformed  to  his  <iuly 
under  ihe  act.  (Jn  re  Hughes,  1  B.  B.  226;  s.  c.  2  Ben.  85;  s.  c.  1  L.  T.  B. 
45;   in  re  John  W.  Dean,  1  B.  R.  249;  s.  c.  1  L.  T.  B.  9.) 
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The  court  will  determine  whether  or  not  the  disbursements  are  necessary, 
(In  re  Noakes,  1  B.  R.  592.) 

The  assignee  is  not  at  liberty  to  charge  the  assets  of  the  estate  in  his  hands 
for  professional  and  clerical  services  rendered  him  in  the  execution  of  his  trust 
until  the  same  shall  have  been  first  duly  allowed  by  the  court.  (In  re  B.  B, 
Noyes,  6  B.  R.  277.) 

The  assignee  may  apply  to  the  court,  in  the  first  instance,  for  authority  tO' 
employ  professional  or  clerical  assistance,  but  in  such  case  the  court  could  do 
but  little  more  than  grant  such  authority  in  general  terms,  leaving  the  instances 
in  and  to  which  such  assistance  may  be  employed  largely  to  the  discretion  of 
the  assignee,  as  emergencies  may  arise  making  such  assistance  necessary.  Such 
authority  the  assignee  already  possesses  under  his  gpneral  powers,  subject,  how- 
ever, to  the  control  of  the  court.  Such  power  must  be  used  by  him  cautiously, 
and  in  the  exercise  of  a  sound  discretion,  and  with  the  understanding  that  any 
abuse  of  it  will  be  corrected  by  the  court  when  applied  to  for  authority  to  charge 
the  estate  for  such  assistance.     (In  re  B.  B.  Noyes,  6  B.  R.  277.) 

It  would  be  difficult  and  impracticable  to  prescribe  any  general  rule  defining 
the  circumstances  under  which  and  the  extent  to  which  an  assignee  is  at  liberty 
to  charge  the  assets  ot  the  estate  in  his  hands  for  professional  and  clerical  serv- 
ices in  the  execution  of  his  trust.  This  must  be  left  to  be  decided  in  each  in- 
dividual case  according  to  its  peculiar  exigencies.  (In  re  B.  B.  Noyes,  6  B.  R. 
277.) 

When  the  assignee  desires  to  pay  for  any  professional  or  clerical  assistance 
out  of  funds  in  his  hands  belonging  to  the  estate,  before  submitting  his  final 
account,  he  should  apply  to  couit  for  the  allowance  of  the  same,  or  the  person 
rendering  the  service  may  himself  apply.  In  either  case  the  assignee  would  h& 
at  liberty  to  charge  the  amount  allowed  to  the  estate  at  once,  on  payment  of  the 
same.  If  no  such  application  is  made,  or  if  he  has  incurred  liabilities,  or  made 
disbursements  for  such  assistance,  or  otherwise,  in  regard  to  which  no  allowance 
has  been  made,  or  if  he  makes  a  claim  other  than  his  commissions  for  services, 
then  the  assignee  must  accompany  his  final  account  with  a  separate  and  distinct 
application  for  an  allowance  of  the  same,  and  submit  to  such  examination,  and 
furnish  such  proofs  as  may  be  required  touching  the  necessity  of  such  disburse- 
ments and  Services,  and  the  reasonableness  of  the  amounts  charged.  (In  re  B^ 
B.  Noyes,  6  B.  R.  277.) 

The  application  for  an  allowance  for  professional  or  clerical  assistance,  or  dis- 
bursements, or  personal  services,  should  contain  a  brief  statement  of  the  circum- 
stances out  of  which  the  necessity  for  the  disbursements,  and  the  professional  or 
clerical  assistance,  and  the  assignee's  own  services  arose,  and  from  which  the 
reasonableness  of  the  amounts  claimed  therefor  may  appear,  and  should  be  veri- 
fied by  the  assignee.     (In  re  B.  B.  Noyes,  6  B.  R.  277.) 

If  the  assignee  in  asking  for  authority  to  employ  an  attorney  to  prosecute  a 
pending  action  omits  to  disclose  to  the  court  the  fact  that  an  attorney  was  alreadv 
employed  by  the  bankrupt  to  prosecute  it  upon  a  contingent  fee,  the  employment 
of  an  attorney  who  knows  this  fact  is  not  binding  upon  the  court,  and  such  at- 
torney is  only  entitled  to  a  reasonable  compensation.  (Maylin  v.  Bamnond  15 
B.  R.  353 ;  s.  c.  4  A.  L.  T.  [N.  S.]  21.)  u         ,  ^-^ 

When  the  assignee  intends  to  claim  a  compensation  beyond  the  fees  allowed 
to  him,  he  should  give  notice  thereof  in  the  notices  for  the  meeting  at  which  the 
account  is  to  be  considered.     (In  re  Oolwell,  15  B.  R.  92.) 

If  the  application  accompanies  the  final  account,  it  will  be  laid  before  the 
creditors  at  the  same  time,  and  if  they  assent,  or  fail  to  object  to  the  same  and 
the  items  and  amounts  appear  to  be  just  and  reasonable,  all  further  inquiry' may 
be  dispensed  with.     (In  re  B.  B.  Noyes,  6  B.  R.  277.)  i     j       j 
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^Vbat  may  be  Allowed. 

An  allowance  by  the  day  is  a  convenient  mode  of  getting  at  a  proper  allow- 
ance for  the  services  of  an  assignee,  but  it  is  hardly  a  fair  mode  where  the  time 
charged  for  is  very  large,  and  the  estate  very  small.  Five  dollars  is  the  maxi- 
mam,  but  this  should  not  be  allowed  where  the  time  charged  for  is  unusually 
large  and  the  estate  small.  The  assignee  should  also  be  held  to  the  exercise  of 
a  reasonable  judgment  as  to  the  amount  of  time  to  be  devoted  to  the  execution 
of  the  trust.     {In  re  Jones,  9  B.  R.  491.) 

The  following  decisions  have  been  made  in  regard  to  fees  and  expenses  of 
assignees.  The  abbreviations  used  are  as  follows :  a,  allowed ;  d,  disallowed ;  r,. 
reduced : 

Drafting  certificates  of  exempted  property $5  00  ^ 

Drafting  acceptance  and  notice  of  appointment 8  00  >■  r  to  $5  00 

Drafting  petition  for  sale  of  property 5  00) 

Publishing  notice  of  appointment 6  00  a 

Advertising  sale  of  property 150a 

Recording  assignment 1  25  a 

Stationery,  postage,  etc 150  a 

Writing  and  delivering  deed  to  purchaser 5  00  d 

Commission  at  the  rate  of  five  per  cent 66  56  a 

For  each  day  employed  in  selling  property,  collect- 
ing accounts,  examining  papers,  and  preparing 

advertisements 7  00  r  to  proper  comp. 

Services  of  auctioneer , 2  00  d 

Attorney's  fees proper  compensation. 

{Inre  Davenport,  3  B.  R.  77;   s.  c.  2  L.  T.  B.  136;    in  re  Pegues,  3  B.  R.  80; 
s.  c.  2  L.  T.  B.  136 ;  in  re  Tulley,  3  B.  R.  82 ;  s.  c.  2  L.  T.  B.  137.) 

The  computation  of  the  amount  due  to  printers  for  advertising  a  sale  of  real 
estate  should  be  in  accordance  with  the  following  rates  : 

Each  square  of  eight  lines,  first  time $1  00 

Each  subsequent  insertion,  per  square 50 

(7n  r-eWm.  Downing,  3  B.  R.  741,  748;  s.  c.  1  Dillon,  33;  s.  c.  1  L.  T.  B.  207.) 

The  assignee  can  not  employ  an  auctioneer  without  first  obtaining  an  order 
authorizing  such  employment.  {In  re  Pegues,  3  B.  R.  80 ;  s.  c.  2  L.  T.  B.  136 ; 
in  re  Tulley,  3  B.  R.  82;  s.  c.  2  L.  T.  B.  137.) 

The  assignee  must  make  the  necessity  for  the  aid  of  an  auctioneer  and  the 
reasonableness  of  the  amount  paid  therefor  to  appear  before  he  can  have  a 
charge  for  such  services  allowed.  {In  re  Sweet  et  al.  9  B.  R.  48;  in  re 
Pegues,  8  B.  R.  80;  s.  c.  2  L.  T.  B.  186;  in  re  Tulley,  3  B.  R.  82;  s.  c.  2  L.  T. 
B.  187.) 

Fees  for  the  assistance  of  an  attorney  will  not  be  allowed  without  the 
most  satisfactory  evidence  going  to  show  the  necessity  for  legal  aid  on  the 
part  of  the  assignee,  and  the  actual  rendition  of  thejservices  charged  for.  {In  re 
Davenport,  3  B.  R.  77;  s.  c.  2  L.  T.  B.  136;  inre  Pegues,  3  B.  R.  80;  s.  c.  2  L. 
T.  B.  136;  in  re  Tulley,  3  B.  R.  82;  s.  c.  2  L.  T.  B.  137;  in  re  Warshing,  5  B. 
R.  350;  in  re  Oolwell,  15  B.  R.  92.) 

The  compensation  of  the  assignee's  attorney  must  be  reasonable  and  propor- 
tioned to  the  value  of  the  estate.     {In  re  Priscilla  G.  Drake,  14  B.  R.  150.) 

As  a  general  rule,  no  charge  for  professional  services  of  counsel  can  be  allow- 
ed against  the  assets  in  the  hands  of  the  assignee  for  payment  in  full,  and  as  ex- 
penses of  the  assignee  in  the  administration  of  his  trust,  which  were  rendered 
prior  to  the  appointment  of  the  assignee.  Under  special  circumstances,  services 
may  be  included  which  are  rendered  as  far  back  as  the  adj  udicatien  of  bankrupt- 
cy.    {In  re  New  York  Mail  Steamship  Co.  2  B.  R.  554.) 
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The  assignee  should  pay  all  reasonable  and  necessary  expenses  incurred  after 
the  date  of  the  filing  of  the  petition,  because  his  title  relates  to  that  time,  and  he 
is  the  debtor  by  relation  for  all  such  expenses.  The  bankrupt  is  bound  to  see 
that  his  estate  is  kept  together,  and  preserved  for  the  assignee,  and  all  the  neces- 
sary charges  for  the  fulMlment  of  his  duty  must  be  allowed  him.  (Jra  re  Fortune, 
2  B.  R.  662;  s.  c.  Lowell,  306.) 

Assifrnees,  except  in  cases  of  fraud,  are  affected  with  all  the  equities  which 
■would  affect  the  bankrupt,  if  he  were  asserting  his  rights  and  interests  in  the 
property.  But  this  principle  can  only  operate  on  the  title  as  it  stood  when  the 
property  passed  from  the  bankrupt  to  the  assignee,  and  not  to  any  rights  at- 
tempted to  be  obtained  subsequently.  Advances  and  expenditures  made  to  dis- 
charge liens,  and  preserve  and  benefit  the  estate  after  the  commencement  of  pro- 
ceedings in  bankruptcy,  by  a  party  whose  relation  to  the  property  justified  such 
advances  and  expenditures,  are  an  equitable  claim  and  lien  upon  the  estate.  {In 
re  T.  B.  Gregg,  3  B.  R.  529;  s.  c.  1  h.  T.  B.  298.) 

The  bankrupt  court  may,  in  the  exercise  of  its  equitable  jurisdiction,  require 
the  assignee  to  pay  such  charges  as  appear  to  have  benefited  the  estate  in  his 
iands,  though  incurred  before  the  petition  was  filed,  and  not  protected  by  any  ab- 
solute lien.  Equitably  considered,  the  assignee  receives  the  benefit,  and  should 
sustain  the  burden.     (In  re  Fortune,  2  B.  R.  662;  s.  c.  Lowell,  306.) 

A  party  who  is  employed  in  the  prosecution  of  a  claim  for  the  debtor,  after 
the  filing  of  an  involuntary  petition,  and_  before  the  filing  of  the  voluntary  peti- 
tion under  which  the  proceedings  are  held,  is  entitled  to  priority  out  of  the  pro- 
ceeds of  such  claim,  when  such  employment  was  made  with  the  consent  of  the 
creditors.  {In  re  Nounnan  &  Co.  6  K.  B.  579 ;  s.  c.4  L.  T.  B.  228;  s.  c.  1  Utah 
Ter.  44.) 

The  claim  of  a  referee  rests  in  contract  between  himself  and  the  parties  before 
him.  If  he  decides  in  favor  of  the  defendant,  who  was  declared  bankrupt  after 
the  taking  of  the  testimony,  but  prior  to  the  rendering  of  the  decision,  his  claim 
for  fees  is  a  debt  which  may  be  proved  in  bankruptcy.  Such  claim  is  not  enti- 
tled to  priority,  if  the  assignee  has  not  become  a  party  to  the  suit.  Perhaps  the 
-assignee  might  be  justified  in  taking  up  the  report  and  docketing  judgment.  And 
in  such  case,  the  payment  of  the  referee's  fees  might  be  allowed  as  a  necessary 
disbursement.     {In  re  Louis  Rosey,  43  How.  Pr.  471.) 

The  estate  is  liable  for  the  keeping  of  cattle  from  the  institution  of  bank- 
ruptcy proceedings.  {In  re  J.  0.  Mitchell,  8  B.  R.  47;  s.  c.  5  0.  L.  N.  371; 
Moran  v.  Bogart,  14  B.  R.  393;  s.  c.  10  N.  Y.  603;  s.  c.  16  Abb.  Pr.  [N.  S.] 
-303.) 

The  sheriff  has  no  claim  for  services  rendered  under  executions  issued  after 
the  filing  of  the  petition  in  bankruptcy.     {Piatt  v.  Stewart,  11  B.  R.  191.) 

The  sheriff  may  be  allowed  a  compensation,  not  exceeding  his  legal  fees,  for 
services  rendered  under  an  execution  issued  prior  to  the  filing  of  the  petition  in 
bankruptcy,  although  the  judgment  and  execution  is  not  alien.  {Piatt  v.  Stew- 
art, 11  B.  K.  191.) 

If  the  bankrupt  was  interested  in  the  defense  of  a  suit,  and  agreed  to  pay 
one-half  of  the  expense,  although  his  share  was  only  one-tenth,  and  the  assignee 
with  knowledge  of  the  contract  appears  and  continues  the  defense,  he  will  be 
assumed  to  have  acquiesced  in  the  terms,  and  the  estate  will  be  charged  with 
that  proportion  of  the  expensti.     {In  re  Samuel  H.  Babcock,  1  W.  &  M.  26.) 

The  ttsual  and  ordinary  expenditures  made  in  the  delivery  of  the  cargo  of  a 
vessel  owned  by  the  bankrupt  in  order  to  enable  her  to  free  herself  from  liability 
on  her  existing  contract  of  affreightment,  jlnd  to  collect  her  freight,  are  entitled 
to  priority  out  of  the  freight  and  the  proceeds  of  the  vessel  coming  into  the 
hands  of  the  assignee.     (The  Trimountain,  5  Ben.  246.) 

The  assignee  may  allow  the  bankrupt  a  reasonable  sura  for  taking  charge  of 
the  property  prior  to  his  appointuient.    {In  re  benjamin  B.  Grant,  2  Story,  312.) 
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The  liability  of  the  assignee  for  rent  depends  on  whether  he  has  accepted  the 
lease  or  not.  Mere  neglect  by  the  assignee  is  of  no  importance,  for  in  the  ab- 
sence of  a  positive  acceptance  he  is  not  liable.     (In  re  Washburn,  11  B.  R.  66.) 

Rent  for  the  use  of  premises  to  store  goods  of  the  bankrupt,  from  the  time 
of  the  commencement  of  proceedings  in  bankruptcy  to  the  date  of  surrender, 
should  be  paid  by  the  assignee  and  charged  as  a  part  of  his  ex])enses.  (In  re 
"Walton,  1  B.  R.  557;  in  re  Appold,  note,  1  B.  R.  621 ;  s.  c.  6  Phila.  469;  s.  c. 
1  L.  T.  B.  83;  Walker  v.  Barton,  S  B.  R.  265;  in  re  Merrifleld,  3  B.  R.  98;  in 
re  Laurie  et  al.  4  B.  R.  32;  s.  c.  Lowell,  404;  Buchner  v.  Jewell,  14  B.  R.  286; 
s.  c.  3  Woods,  220  ;  contra,  McGrath  &  Hunt,  5  B.  R.  254;  s.  c.  5  Ben.  183.) 

'  As  soon  at  the  marshal  takes  possession,  it  is  the  duty  of  the  landlord  to 
apply  to  the  court  to  have  the  goods  removed  and  the  premises  vacated  by  the 
marshal.     (In  re  McGrath  &  Hunt,  5  B.  R.  254;  s.  c.  5  Ben.  183.) 

Where  the  assignee  occupies  the  premises  after  the  commencement  of  the 
proceedings  in  bankruptcy,  the  landlord  is  entitled  to  be  paid  out  of  the  proceeds 
of  the  goods  on  the  premises,  whether  they  are  suflBcient  to  pay  the  other  ex- 
penses of  the  proceedings  or  not.  {Buchner  v.  Jewell,  14  B.  R.  286;  s.  c.  2 
Woods,  2-20.) 

Compensation  to  the  bankrupt  for  extraordinary  services  rendered  in  order 
to  make  the  property  available  can  only  be  allowed  as  a  matter  of  grace  bythe 
creditors.    (Barnes  Brothers  &  Herron,  1  W.  N.  21.) 

Expenses  incurred  by  the  assignee  in  putting  property  into  a  salable  con- 
dition may  be  allowed.     {Foster  v.  Amei,  2  B.  R.  455 ;  s.  c.  Lowell,  818.) 

Courts  deal  with  assignees  as  the  representatives  of  the  bankrupt's  estate 
from  the  commencement  of  proceedings  in  bankruptcy,  and  in  the  settlement  it 
is  their  duty  to  look  after  the  payment  of  all  proper  expenses  incurred  subse- 
quent to  that  date.  Before  they  consent  to  a  dividend  to  the  creditors,  they 
should  retain  under  their  own  control  a  sufficient  sum  of  the  assets  to  cover  ex- 
penses and  costs,  and  their  failure  so  to  do — such  failure  being  of  their  own 
wrong,  or  the  result  of  their  own  neglect — can  not  be  made  the  basis  of  an  ap- 
peal to  the  court  to  relieve  them  from  the  consequences.  If  they  do  not  pay 
such  expenses,  an  order  may  be  passed  requirii»g  the  payment  of  them,  even 
after  a  dividend  of  all  the  assets  has  been  declared  and  paid.  {In  re  Dunham 
&  Hawks,  7  Phila.  611.) 

When  the  sheriff,  by  an  amicable  arrangement,  is  allowed  to  remain  in  pos- 
session of  goods  duly  attached  after  the  dissolution  of  the  attachment,  the  ex- 
penses so  incurred  should  be  allowed  and  paid  in  full  as  incident  to  the  settle- 
ment of  the  estate.  {In  re  David  B.  Williams,  2  B.  R.  229;  s.  c.  1  L.  T.  B. 
107,  113;  8.  c.  3  A.  L.  Rev.  374.) 

No  expenditure  by  a  third  party  can  be  allowed  unless  it  is  shown  that  it 
was  necessary,  or  resulted  in  a  benefit  to  the  estate.  {In  re  George  S.  Ward,  9 
B.  R.  349.) 

A  State  court  has  no  jurisdiction  to  direct  that  a  judgment  in  an  action 
against  the  assignee  shall  be  paid  in  full  out  of  the  estate.  {In  re  Central  Bank 
of  Brooklyn,  12  B.  R.  286;  s.  c.  7  C.  L.  N.  871.) 

An  agreement  by  the  creditors  to  pay  a  person  a  certain  sum  in  addition  to 
his  legal  fees  if  he  will  act  as  assignee  is  illegal  and  void.  {Cowing  v.  Altman, 
1  T.  &  C.  494;  s.  c.  12  N.  Y.  Supr.  556.) 

No  State  can  tax  the  funds  belonging  to  a  bankrupt's  estate  in  the  hands  of 
the  assignee.     {In  re  John  K.  Booth,  14  B.  R.  232.) 

8ec.  5100. — In  addition  to  all  expenses  necessarily  incurred  by 
him  in  the  execution  of  his  trust,  in  any  case,  the  assignee  sha^ 
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be  entitled  to  an  allowance  for  his  services  in  such  case  on  all 
moneys  received  and  paid  out  by  him  therein,  for  any  sum  not 
exceeding  one  thousand  dollars,  five  per  centum  thereon  ;  for  any 
larger  sum,  not  exceeding  five  thousand  dollars,  two  and  a  half 
per'centum  on  the  excess  over  one  thousand  dollars;  and  for  any 
larger  sum,  one  per  centum  on  the  excess  over  five  thousand  dol- 
lars. If.  at  any  time,  there  is  not  in  his  hands  a  sufficient  amount 
of  money  to  defray  the  necessary  expenses  required  for  the  further 
execution  of  his  trust,  he  shall  not  be  obliged  to  proceed  therein 
until  the  necessary  funds  are  advanced  or  satisfactorily  secured 'to 
him. 

Statute  Revised— March  2,  186T,  ch.  176,  §  28,  14  Stat.  430.) 

This  clause  does  not  conflict  with  the  provision  in  the  preceding  section, 
except  so  far,  perhaps,  as  to  limit  the  allowance  for  receiving  and  paying;  out 
mont-y  to  a  certain  per  centum,  graduated  by  the  amount.  {In  re  John  W.  Dean, 
1  B.  R.  249 ;  s.  c.  1  L.  T.  B.  9.) 

The  commission  of  five  per  cent,  can  only  be  allowed  on  the  amount  of  debt 
canceled,  and  not  on  the  amount  of  debt  proved.  {In  re  Davenport,  3  B.  R.  77; 
s.  0.  2  L.  T.  B.  136.) 

Wlien  the  assignee  resigns,  he  may  be  allowed  hiS  commissions  on  the 
monej'S  received  and  paid,  or  to  be  paid.  But  it  would  not  be  just  or  reasonable 
to  allow  him  commissions  based  upon  the  speculative  idea  that  possibly,  if  con- 
tinued in  of&ce  and  permitted,  for  the  mere  purpose  of  earning  commissions,  to 
litigate  the  validity  of  a  mortgage  against  the  will  of  all  who  are  interested  in 
that  question,  he  might  establish  its  invalidity.  The  bankrupt  law  was  not 
enacted  for  the  purpose  of  enabling  an  assignee  to  earn  fees  by  unnecessary 
litigation,  where  no  interest  of  the  parties  to  be  affected  thereby  requires  it,  and 
where,  on  the  contrary,  every  beneficial  interest  iuvolved  therein  forbids  it  {In, 
re  Sacchi,  6  B.  R.  497;   s.  c.  43  How.  Pr.  250.) 

When  the  register  takes  ^possession  of  property  and  sell  it  under  a  special 
order  of  court,  he  may  receive  a  commission  similar  to  that  allowed  to  assignees 
under  this  section.  {In  re  Loder  Brothers,  2  3-  R.  517;  s.  c.  3  Ben.  211;  s.  c. 
1  L.  T.  B.  159.) 

The  necessary  funds  for  the  performance  of  a  duty  are  to  be  advanced  by 
the  party  for  whom  the  services  are  to  be  performed.  {In,  re  Hughes,  1  B.  R. 
226;  s.  c.  2  Ben.  85;  s.  c.  1  L.  T.  B.  45.) 

Sec.  5101. — In  the  order  for  a  dividend,  the  following  claims 
sliaU  be  entitled  to  priority,  and  to  be  first  paid  in  full,  in  the  fol- 
lowing order: 

First.     The  fees,  costs,  (a)  and  expenses  of  suits,  and  of  the  ' 
several  proceedings  in  bankruptcy  under  this  Title,  and  for  the 
custody  uf  property,  as  herein  provided. 

Second.  All  debts  due  (J)  to  the  United  States,  and  all  taxes 
and  ass-essments  under  the  laws  thereof. 

Third.  All  debts  due  to  the  State  (c)  in  which  the  proceed- 
ings in  bankruptcy  are  pending,  and  all  taxes  and  assessments 
made  imdur  tlie  laws  thereof. 

Fourth.  Wages  {d)  due  to  any  operative,  clerk,  or  house- 
servant,  to  an  amount  not  exceeding  fifty  dollars,  for  labor  per- 
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formed  within  six  months  next  preceding  the  first  publication  of 
the  notice  of  procecdinojs  in  bankruptcy. 

Fifth.  All  debts  due  to  any  persons  {e)  who,  by  the  laws  of 
the  United  States,  are,  or  may  be,  entitled  to  a  priority  in  like 
manner  as  if  the  provisions  of  this  Title  had  not  been  adopted. 
Bat  nothing  contained  in  this  Title  shall  interfere  with  tiie  assess- 
ment and  collection  of  taxes  by  the  authority  of  the  United  States 
or  any  State. 

Statute  Revised— March  2,  1867,  ch.  176,  §  28,  14  Stat.  530.  Prior  Statutes 
—April  4,  1800,  ch.  19,  §  63,  2  Stat.  36;  Aug.  19,  1841,  ch.  9,  §  5,  5  Stat.  444. 

Costs  and  Expenses  in  Toluntary  Bankruptcy. 

(a)  The  fees,  costs,  and  expenses  named  in  the  flrst  of  the  five  subdivisions 
•are  those  incurred  by  and  due  to  the  register,  clerk,  assignee,  and  marshal,  and 
not  those  incurred  by  the  bankrupt,  or  due  to  his  attorney  in  the  proceedings 
for  services  or  disbursements  in  connection  with  such  proceedings  in  voluntary 
bankruptcy.  (/;»  re  Heirschberg,  1  B.  R.  642;  s.  c.  2  Ben.  466;  in  re  New 
Lamp  Chimney  Co.  2  A.  L.  J.  343 ;  i/i  ?•«  H  le  &  Wiggins,  5  Law  Rep.  403 ;  in 
re  R.  Frederick  Gies,  12  B.  R.  179;  s.  c.  7  0.  L.  N.  379  ;  contra,  Kennedy  et  al. 
20  Pitts.  L.  J.  193.) 

Money  advanced  as  security  for  the  fees  of  the  register,  marshal,  and  clerk  is 
not  to  be  rifanded  to  the  bankrupt.  It  is  part  of  the  bankrupt's  estate,  and 
should  be  credited  to  the  assignee.     (Anon.  1  B.  R.  123.) 

The  bankrupt's  attorney  may  be  allowed  the  money  advanced  to  pay  the 
marshal  for  his  fees  in  giving  the  notices  required  by  law.  {In  re  R.  Frederick 
Gies,  12  B.  R.  179;  s.  c.  7  0.  L.  N.  379.) 

An  application  by  the  attorney  for  the  bankrupt  to  have  certain  sums  ad- 
vanced as  costs  in  the  case  rtfunded  to  him  out  of  the  estate,  should-  be  by  peti- 
tion.    (Ill  re  Myron  Rosenberg,  3  B.  R.  73.) 

In  cases  of  voluntary  bankruptcy,  the  docket  fee  of  $20  to  the  attorney  of 
the  successful  party  is  not  allowable.  {Oordon  McMillan  &Co.  v.  Bcott  &  Allen, 
^  B.  R.  86;  s.  c.  1  L.  T.  B.  99;  s.  c.  7  A.  L.  Reg.  749.) 

An  attorney  is  a  general  creditor  in  respect  to  services  rendered  in  the  prep- 
aration of  the  petition  and  schedules,  and  consultation  therefor,  and  must  prove 
his  debt  in  the  usual  form,  and  take  his  dividend  ia  concurrence  with  the  other 
•creditors  of  the  bankrupt.     {In  re  Jaycox  &  Green,  7  B.  R.  140.) 

In  order  to  justify  an  order  that  the  assignee  pay  the  claim  of  an  attorney  for 
services  rendered  to  the  bankrupt  after  the  adjudication,  it  must  be  clearly  shown 
that  the  alleged  services  were  properly  and  necessarily  rendered  for  the  purpose 
of  benefiting  or  preserving  the  estate  of  the  bankrupt  in  the  interest  of  the 
genernl  creditors,  and  not  in  the  interest  of  any  creditor  or  class  of  creditors. 
It  is  the  duty  of  the  bankrupt  to  see  that  his,  property  is  preserved  until  the 
appointment  of  an  as.signee,  and  if  it  is  necessary  that  other  persons  should  ren- 
der similar  servi  es,  the  extent  and  value  and  necessity  of  such  services  should 
be  clearly  shown.     {In  re  Jaycox  &  Green,  7  B.  B.  140.)         * 

If  thire  is  no  satisfactory  proof  upon  which  the  court  can  fix  and  allow  any 
gpecifli!  sum  for  services  remlered  by  a'l  attorney  after  the  adjudication,  the  pe- 
tition mjiy  be  dismissed,  without  prejudice  to  any  subsequent  application  for 
payment  fur  services  necessarily  rend  red  in  protecting  the  estate  of  the  bank- 
rupt.    {In  re  Jaycox  &  Green,  7  B.  R.  140.) 

All  the  costs  of  the  whi)le  proceedings  in  bankruptcy  are  not  to  be  paid 
•before  the  proceeds  of  the  sale  of  property  subject  to  a  lien  can  be  applied  toward 
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the  payment  of  the  lien.  The  only  costs  that  are  entitled  to  priority  out  of  that 
fund  are  the  costs  incurred  in  enforcing  the  lien.  {In  re  Hambright,  2  B.  R. 
498;  s.  c.  2  L.  T.  B.  61;  s.  c.  1  0.  L.  N.  201;  m  r«  Whitehead,  2  B.  R.  599  f. 
in  r€  Davenport,  3  B.  R.  7T;  s.  c.  2  L.  T.  B.  136.) 

No  fee  can  be  allowed  out  of  the  fund  to  the  counsel  of  a  lien  creditor  for 
services  rendered  in  supporting  the  lien  against  the  assignee.  (Inre  Hope  Min- 
ing Co.  2  Saw.  351.) 

Costs  and  Expenses  in  Involuntary  Bankruptcy. 

The  reasonable  expenses  incurred  by  the  petitioning  creditor  in  the  prosecu- 
tion of  the  petition  may  be  allowed  out  of  the  fund.  (Jn  re  Mittledorfer,  8  B. 
R.  1 ;  s.  c.  Ohase,  288 ;  in  re  Schwab,  2  B.  R.  488 ;  s.  c.  3  Ben.  231 ;  s.  c.  2  L.. 
T.  B.  106;  inre  Geo.  Chandler,  2  Mich.  Law,  8.) 

In  involuntary  proceedings,  counsel  fees  for  the  attorneys  of  the  petitioning 
creditors  may  be  allowed  out  of  the  estate.  The  creditors  who  seek  to  share  in 
the  estate  must  bear  their  due  proportion  of  the  costs.  Section  824  is  only 
intended  to  reach  taxable  costs,  and  may  have  its  full  effect  without  being  con- 
strued to  take  away  the  power  from  the  court  to  allow  counsel  fees  to  successful 
creditors  in  appropriate  cases  out  of  funds  that  have  been  gained  by  their  dili- 
gence. Even  since  the  passage  of  that  statute,  counsel  fees  for  all  parties  have, 
in  some  cases,  been  allowed  out  of  the  fund.  Without  such  an  allowance,  there 
can  not  be  such  a  due  distribution  of  the  assets  as  is  provided  for  by  the  statute. 
{In  re  Daniel  Williams,  2  B.  R.  83 ;  m  re  O'Hara,  1  L.  T.  B.  123 ;  s.  c.  8  A.  L. 
Beg.  113;  s.  c.  16  Pitts.  L.  J.  134;  in  re  Waite  &  Crocker,  2  B.  R.  452;  s.  c. 
Lowell,  321 ;  s.  c.  2  L.  T.  B.  77;  in  re  Schwab,  2  B.  R.  488;  s.  c.  3  Ben.  231 ; 
s.  c.  2  L.  T.  B.  106 ;  in  re  Mittledorfer  et  al.  3  B.  R.  1 ;  s.  c.  Ohase,  288 ;  in  re 
New  York  Mail  Steamship  Co.  2  B.  R.  554;  s.  c.  3  B.  R.  627;  s.  c.  7  Blatch. 
178;  in  re  Eugene  Comstock,  9  B.  Ri  88;  in  re  John  G.  King,  4  Biss.  319;  in 
re  Geo.  Chandler,  2  Mich.  Law,  8.) 

What  are  reasonable  expenses  must  depend  upon  the  circumstances  of  each 
case.  The  expression  has  reference  to  necessary  disbursments  made  in  connec- 
tion with  the  steps  proper  to  be  taken  by  the  petitioning  creditor  preliminary  to, 
and  attendant  upon,  the  adjudication  of  bankruptcy.  No  allowance  can  be 
made  to  the  petitioning  creditor  for  his  time  and  services.  {In  re  Mead  &  Co.  8- 
Phila.  174;  in  re  John  G.  King,  4  Biss.  319.) 

Allowance  for  counsel  fees  should  be  guarded  by  the  most  cautious  regard 
for  the  rights  and  interests  of  the  creditors  at  large,  lest,  under  the  form  of 
necessary  expenses,  undue  liberality  to  counsel  should  be  sanctioned  in  reduc- 
tion of  the  fund.  {In  re  New  York  Mail  Steamship  Co.  3  B.  R.  627;  s.  c.  7 
Blatch.  178;    Triplett  v.  EanUy,  1  Dillon,  217.) 

Where  the  estate  is  small,  charges  for  services,  whether  professional  or  other- 
wise, will  be  limited  to  what  the  court  considers  a  bare  compensation.  {In  re 
Jones,  9  B.  R.  491.) 

Fifty  dollars  may  be  allowed  to  the  attorney  for  the  petitioning  creditor,  and 
twenty-five  dollars  for  the  necessary  preliminary  investigations.  {In  re  Jones, 
9  B.  R.  491.) 

The  allowance  should  only  be  for  services  rendered  by  the  attorney  in  pro- 
ceedings for  the  common  benefit  of  all  the  creditors.  Where  the  petitioning 
creditor  attempts,  after  adjudication,  to  exclude  other  creditors  from  par'ticipat- 
ing  either  in  the  choice  of  assignee,  or  in  the  assets  of  the  estate,  and  fails,  the 
allowance  will  be  refused.  The  question  is  not  whether  the  attorney  has  acted 
with  a  proper  sense  of  delicacy  and  honor,  but  whether  the  petitioning  creditor 
has  incurred  a  liability  in  instituting  proceedings  for  the  pecuniary  advantage  of 
the  other  creditors.  A  reasonable  fee  for  filing  the  petition  and  obtaining  the 
order  of  adjudication  should  be  allowed.      When  there  is  no  denial  and  no  con- 
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test,  sixty  dollars  is  a  reasonable  compensation  for  such  services.  {In  re  Mead 
.&  Co.  8  Phila.  m.) 

One  thousand  dollars  has  been  considered  too  extravagant,  and  the  nllovrance 
refused,  unless  the  assignee  and  the  bankrupt,  and  all  the  creditors  who  had 
proved  their  debts,  would  assent  thereto  in  writing.  (In  re  Sanger  &  Scott,  5 
B.  R.  54.) 

After  adjudication  the  petitioning  creditor  has  no  preference  over  »ny  other 
creditor  as  to  the  allowance  of  expenses  incurred  by  him  in  connection  with  the 
proceedings.     (7n  re  Eugene  Oomstock  et  al.  9  B.  R.  88.) 

The  expenses  of  a  creditor  in  attending  meetings  of  creditors  to'  vote  for 
assignee  or  otherwise  are  not  allowed  as  charges  against  the  estate.  {In  re  Geo. 
S.  Ward.  9  B.  R.  349.) 

The  register  can  not  entertain  an  application  for  such  an  allowance.  There 
must  be  a  petition  to  the  court  by  the  party,  setting  out  the  facts  and  asking 
the  relief  desired.     {In  re  Dibblee  et  al.  3  B.  R.  754;  s.  c.  4  Ben.  137) 

The   petition  may  be  filed  with  the  register,  and  upon  proper  notice  to  the 
assignee,  the  register  may  take  such  testimony  as  may  be  offered  on  both  sides, 
and  then,  if  desired  by  either  party,  may  certify  the  whole  matter  to  the  judge 
for  decision.     The  register  has  the  power  to'take  the  testimony  without  a  special , 
order  from  the  judge.     {In  re  Julius  A.  Robinson,  43  How.  Pr.  25.) 

An  opportunity  should  be  allowed  to  the  assignee  to  examine  and  contest 
the  claim  or  any  items  thereof.  {In  re  Mittlf  dorfer  et  al.  3  B.  R.  1 ;  s.  c.  Chase, 
288;  in  re  Henry  B.  Montgomery,  3.  B.  R.  426;  s.  c.  8  Ben.  864;  in  re  Hale 
-&,  Wiggin,  5  Law  Rep.  403.) 

Only  the  fees  for  two  counsels  can  generally  be  allowed.  {In  ri  Waite  & 
Crocker,  2  B.  R.  452;  s.  c.  Lowell,  321 ;  s.  c.  2  L.  T.  B.  77;  in  re  New  York 
Mail  Steamship  Co.  2  B.  R.  554.) 

The  court  can  not  allow  the  repayment  of  the  gross  sum  advanced  by  the 
petitioning  creditor  to  secure  the  fee;s  of  the  register,  marshal,  and  cl«rk,  but  it 
may  direct  the  assignee  to  pay  those  fees  out  of  the  estate,  but  they  must  be 
regular  bills  of  legal  fees  properly  taxed,  and  not  the  gross  sum  advanced.  {In 
re  J.  P.  &  J.  Smith,  2  Ben.  122.) 

The  amount  which  the  bankrupt  gets  by  exemption  is  in  most  cases  trifling, 
And  in  no  case  is  it  so  much  but  that  he  and  his  family  are  dependent  for  sup- 
port on  bis  personal  efforts  and  earnings.  Thus  the  law  takes  the  bankrupt's 
property,  and  leaves  him  in  no  condition  to  pay  an  attorney  for  services  ren- 
dered in  contesting  any  doubtful  questions  as  to  the  acts  of  bankruptcy 
charged  in  the  petition,  and  yet  the  same  law  gives  to  the  debtor  the  right  to 
oppose  before  a  judge  or  jury  the  petition  for  adjudication.  When  the  debtor 
is  given  the  right  to  appear  and  defend,  and  when  the  exercise  of  that  right 
depends  on  the  right  to  have  enough  of  his  property  appropriated  to  pay  the 
expenses  incident  to  appearing  and  defending,  the  court  has  the  power,  and  of 
Tight  ought  to  allow  such  expenses  as  may  be  just  and  proper,  to  be  paid  from 
the  assets  in  the  hands  of  the  assignee.  Before  allowing  anything,  the  court 
should  be  satisfied  that  the  defense  was  fairly  j  ustified,  and  should  scrutinize  the 
charges  made  for  such  defense.  Twenty- five  dollars  may  be  allowed  for  resist- 
ing the  adjudication.  For  services  in  securing  the  allowance  of  an  exemption 
refused  by  the  assignee,  the  sum  of  twenty-five  dollars  has  been  allowed.  {In  re 
Comstock  &  Young,  5  B.  R.  1!)1 ;  s.  c.  2  L.  T.  B.  186;  in  re  Portsmouth  Sav- 
ings Fund  Society,  11  B.  R.  303;  inre  John  Mansfield,  6  Ben.  284.) 

The  payment  of  ^1,500  by  the  debtor  to  his  attorney  after  the  filing  of  the 
petition  is  excessive,  when  the  attorney  knows  that  it  is  useless  to  oppose  the 
proceeding,  and  the  amount  may  be  recovered  by  the  assignee.  An  allowance 
of  $200  may  be  made  for  all  necessary  advice,  expenditures,  and  services. 
ATrvplelt  V.  EanUy,  1  Dillon,  217.) 
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Services  rendered  by  counsel  for  the  bankrupt  in  opposing  the  petition  in 
involuntary  proceedings  are  rendered  prior  to  the  adjudication  of  bankruptcy, 
and  the  claim  for  them  is  provable  like  an  ordinary  debt.  The  services  were 
not  rendered  to  the  assignees.  (In  re  New  York  Mail  Steamship  Co.  2  B. 
R.  74.) 

In  order  to  obtain  an  allowance  out  of  the  fund,  it  must  be  shown  that  the- 
efforts  of  counsel  were  not  directed  towards  obtaining  delay  or  hindering  thft 
bankruptcy  proceedings.     [In  re  John  Mansfield,  6  Ben.  284.) 

When, it  is  shown  that  the  services  rendered  by  the  counsel  for  the  bankrupt 
saved  the  estate  considerable  expenee,  and  expedited  the  conversion  of  the  same 
into  money,  the  counsel  may  be  allowed  compensation  for  such  services  out  of 
the  funds  in  the  hands  of  the  assignee.  (In  re  Henry  B.  Montgomery,  3  B.  R. 
426;  s.  c.  3  Ben.  864;  in  re  Abraham  B.  Clark,  43  How.  Pr.  70;  in  re  John 
Mansfield,  6  Ben.  284.) 

A  bill  by  counsel  for  the  bankrupt,  for  services  in  attending  on  the  return  of 
the  ordtr  to  show  cause,  and  resisting  the  grounds  on  which  the  adjudication 
was  pought,  and  also  for  services  in  preparing  the  inventories  and  schedules,  is 
not  chargeable  against  the  estate  of  the  bankrupt  in  the  hands  of  the  assignee. 
(In  re  Bigelow  tt  al.  2  B.  E.  371 ;  s.  c.  3  Ben.  146;  s.  c.  2  L.  T.  B.  41.) 

Where  a  firm  is  in  bankruptcy,  $100  may  be  allowed  to  an  attorney  as  com- 
pensation for  preparing  the  individual  and  partnership  schedules.  (In  re  An- 
drews &  Jones,  11  B.  R.  59;  s.  c.  22  Pitts.  L.  J.  41.) 

Claims  Entitled  to  Priority. 

(5)  No  expense  for  litigation  can  be  allowed  until  the  debts  entitled  to  pri- 
ority are  paid  in  full.  (In  re  Jas.  M.  Sawyer,  14  B.  R.  241 ;  s.  c.  4  Cent.  L.  J. 
470.) 

The  priority  allowed  by  section  3466  attaches  to  a  penalty  incurred  in  selling 
matches  without  stamps.  (In  re  Louis  H.  Rosey,  8  B.  R.  509  ;  s.  c.  6  Ben.  137  v 
U.  8.  V.  Fisher,  2  Cranch,  358.) 

The  right  to  priority  is  not  waived  by  proving  the  debt.  Thi=  section  intro- 
duced an  exception  from  the  general  rule,  and  leaves  to  the  United  States  the 
right  to  full  satisfaction  of  their  debts,  to  the  exclusion  of  other  creditors.  (Har- 
rison  v.  Bttrry,  5  Cranch,  289 ;  s.  c.  Bee,  244.) 

An  assignment  which  was  made  under  circumstances  that  make  it  void  un- 
der the  bankrupt  law,  is  no  bar  to  the  claim  of  the  United  States  to  priority. 
(Earrisonr.  Sterry,  5  Cranch,  289;   s.  c.  Bee,  244.) 

Where  the  United  States  holds  a  claim  against  a  firm  of  which  some  of  the 
partners  are  aliens,  it  may  claim  priority  of  payment  out  of  the  estate  of  the 
resident  individual  partners  without  first  resorting  to  the  partnership  effects. 
(Lewis  V.  U.  8.  14  B.  R.  64;  s.  c.  13  B.  R.  33 ;  s.  c.  2  W.  N.  31 ;  s.  c.  32  Leg. 
Int.  371.) 

The  United  States  is  entitled  to  priority  of  payment  without  regard  to  the 
form  of  the  indebtedness.  (Lewis  v.  U.  8.  13  B.  R.  83;  14  B.  R.  64;  s.  c.  92 
U.  S.  618.) 

The  United  States  need  not  exhaust  collaterals  held  by  it  before  claiming 
priority  of  payment  out  of  a  bankrupt  estate.  (Lewis  v.  U.  S.  13  B.  R.  33;  s. 
c.  14  B.  R.  64;   s.  c.  92  U.  S.  618.) 

The  United  States  is  entitled  to  priority,  although  it  does  not  prove  its- 
claims.      (Lewis  V.  U.  8.  13  B.  R.  33;  s.  c.  14  B.  R.  64;  s.  c.  92  U.  S.  618.) 

If  a  party  purchases  an  imported  article,  duty  free,  and  is  subsequently- 
compelled  to  pay  the  duty  in  order  to  get  possession  of  the  article,  he  is  entitled 
to  bo  subrogated  to  the  priority  of  the  United  States.  (In  re  Kirkland,  Chas&^ 
&Co.  14B.  R.  139.) 
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A  party  who  purchased  an  imported  article,  duty  free,  and  was  compelled  to 
pay  the  duty  in  order  to  get  possession  thereof,  i^  entitled  to  priority,  although 
he  has  proved  his  clnim  as  unsecured.  {In  re  Kirkhnd,  Chase  &  Co.  14  B.  R. 
157;   s.  c.  22  Pitts.  L.  J.  207;    s.  c.  8  C.  L.  N.  410.) 

(c)  A  State  may  come  into  the  bankrupt  court  and  claim  taxes  due  to  it, 
hut  it  can  not  be  compelled  to  do  so.  (StoJces  v.  State,  9  B.  R.  191 ;  s.  c.  46 
Geo.  412.) 

In  West  Virginia,  the  Stite  has  a  prior  lien  on  all  realty  for  taxes,  and  the 
undoubted  right  to  enforce  it  to  the  prejudice  of  any  claim  due  to  a  citizen,  al- 
though such  lien  may  be  subsequent  in  point  of  time.  If  the  hen  is  for  a  debt 
other  than  taxes,  the  State  is  not  entitled  to  any  pref-rence  over  other  creditors 
of  the  same  class.     (In  re  Brand,  3  B.  R.  324  ;  s  c.  2  L.  T.  B.  66.) 

The  failure  of  the  bankrupt  to  comply  with  his  covenant  to  pay  the  taxes 
assessed  upon  the  demised  premises,  does  not  give  the  lessor  a  right  to  claim  a 
priority  upon  the  payment  thereof.     [In  re  Parker  &  Peck,  6  Ben.  2S6.) 

Although  a  warden  who  has  given  bond  for  the  performance  of  his  offlci  d 
duties  deposits  money  received  from  the  State  in  his  official  character,  yet  the 
State  is  not  entitled  to  priority  of  payment  out  of  the  estate  of  the  bankrupt 
bank.     (In  re  Corn  Exchange  Bank,  15  B.  R.  216;  s.  c.  9  C.  L.  N.  431.) 

(d)  This  section  does  not  refer  to  any  part  of  the  estate  derived  from  the 
sale  of  property  on  which  creditors  may  have  a  specific  lien.  Operatives  can 
not  therefore  claim  a  priority  over  lien  creditors  in  the  distribution  of  such  a 
fund.     (In.  re  William  McOonnell,  9  B.  R.  387;  s.  c.  31  Leg.  Int.  61.) 

Where  the  fund  derived  from  the  sale  of  property  in  a  manufactory  is  not 
sufBcient  to  pay  both  the  landlord  and  the  operatives,  they  will,  under  the  laws 
of  New  Jersey,  be  allowed  to  share  ^ra  rata.  (In  re  William  McConnell,  9  B. 
R.  387;  s.  c.  31  Leg.  Int.  61.) 

Laborers  employed  by  a  brickmaker  are  entitled  to  a  priority  under  this 
section.  A  party  who  has  taken  an  assignment  of  the  claims  of  several  labor- 
ers, as  security  for  money  advanced  by  him  to  them,  is  entitled  to  demand  this 
priority  on  each  claim  so  held  by  him,  and  the  balance  that  remains  after  the 
payment  of  his  advances  will  be  paid  to  the  laborers.  (In  re  S.  Brown,  3  B.  R. 
720;  s.  c.  4  Ben.  142.) 

A  claim  by  a  father  for  services  rendered  by  his  minor  son  as  an  operative 
to  the  bankrupt  is  entitled  to  priority  to  the  amount  of  fifty  dollars.  (In  re 
Harthorn,  4  B.  R.  103.) 

A  surveyor  of  wood  is  not  entitled  to  a  preference  as  an  operative  for  his 
services.     (In  re  Blackman  Bros.  6  C.  L.  N.  18.) 

If  the  claim  arises  under  an  entire  contract  for  the  labor  of  the  claimant  and 
the  services  of  his  team,  it  can  not  be  apportioned,  and  the  claimant  is  not  en- 
titled to  a  preference  as  an  operative.     (In  re  Blackman  Bros.  6  C.  L.  N.  18.) 

The  claim  of  an  apprentice  for  work  done  beyond  the  time  fixed  by  the  mas- 
ter as  reasonable,  under  an  agreement  for  a  specific  compensation,  is  entitled  to 
priority  as  the  claim  of  an  operative.     (In  re  Steiner,  l^Penn.  L.  J.  368.) 

The  claim  of  an  attorney  for  services  rendered  in  defending  a  suit  prior  to  the 
commencement  of  the  proceedings  in  bankruptcy  is  not  entitled  to  priority.  (In 
re  Richard  Handel!,  15  B.  R.  71.) 

The  claim  of  an  attorney  for  services  rendered  in  preparing  the  petition  and 
schedules,  and  filing  the  same,  is  not  entitled  to  priority.  (In  re  Richard  Han- 
dell,  15  B.  R.  71.)    ' 

An  accountant  who  is  employed  as  an  expert  to  examine  and  straighten  the 
books  of  the  bankrupt  is  entitled  to  priority.     (In  re  Taylor,  15  B.  R.  95.) 
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If  the  general  creditors  agree,  the  assignee  may  pay  workmen  as  soon  as  the 
money  comes  to  hand  without  requiring  proof  of  their  claims.  {In  re  James  M. 
Sawyer,  14  B.  R.  241 ;  s.  o.  4  Cent.  L.  J.  470.) 

(«)  This  is  limited  to  priorities  or  preferences  created  by  the  laws  of  the  United 
States.  It  does  not  extend  to  priorities  or  preferences  created  by  the  laws  of  a 
State.  {In  re  StuyvesantBank,  9  B.  R.  318;  s.  c.  10  B.  R.  399;  s.  c.  49  How. 
Pr.  133;  s.  c.  12  Blatch.  179.) 

An  agreement  that  a  creditor  shall  have  priority  of  payment  out  of  the  assets, 
is  contrary  to  the  entire  spirit  and  purpos  e  of  the  statute,  and  is  invalid.  {In 
re  Stuyvesant  Bank,  9  p.  R.  318;  s.  c.  10  B.  R.  399;  s.  c.  49  How.  Pr.  133;  s. 
c.  12  Blatch.  179.) 

The  surety  on  a  custom  house  bond  is  entitled  to  priority  of  payment  out  of 
the  estate  of  the  principal.  {Mott  v.  Maris,  2  Wash.  196;  Champneya  v.  Lyle, 
1  Binr.  327.) 

The  surety  on  a  custom  house  bond  is  entitled  to  priority,  although  he  paid 
it  after  the  commencement  of  proceedings  in  bankruptcy.  {Mott  v.  Maris,  2 
Wash.  196.) 

If  the  trustee  of  the  principal  in  a  duty  bond  receives  the  funds  of  the 
principal  and  then  mingles  them  with  his  own,  the  surety  can  not  claim  priority 
of  payment  out  of  the  estate  of  the  trustee  in  bankruptcy.  {Pollock  y.  Pratt,  2 
Wash.  490.) 

A  surety  upon  a  custom  house  bond  can  not  lay  an  attachment  in  the  hands 
of  the  assignee,  for  Congress  did  not  consider  the  same  person  in  relation  to  the 
same  property  indifferently  as  the  assignee  holding  the  property  adversely  to 
the  bankrupt,  and  as  a  trustee  holding  it  under  and  for  him.  {Olivers.  Smith, 
5  Mass.  183.) 

Taxes,  whether  Federal  or  State,  may  be  collected  in  the  ordinary  way,  but 
if  not  collected,  and  the  property  passes  to  and  is  administered  by  the  assignee, 
the  taxes  are  then  entitled  to  priority  and  preference  under  this  section.  {TI.  8. 
v.  Herron,  9  B.  R.  535 ;  s.  c.  20  Wall.  251 ;  s.  c.  1  A.  L.  T.  [N.  S.]  274.) 

Sec.  5102. — Whenever  a  dividend  is  ordered,  the  register  sliall, 
within  ten  days  after  the  meeting,  prepare  a  list  of  creditors  en- 
titled to  dividend,  and  shall  calculate  and  set  opposite  to  the 
name  of  each  creditor  who  has  proved  his  claim  the  dividend  to 
which  he  is  entitled  out  of  the  net  proceeds  of  the  estate  set  apart 
for  dividend,  and  shall  forward,  by  mail,  to  every  creditor  a  state- 
ment of  the  dividend  to  which  he  is  entitled,  and  such  creditor 
shall  be  paid  by  the  assignee  in  such  manner  as  the  court  may 
direct. 

Statute  Revised— March  2,  1867,  ch.  176,  §  27,  14  Stat.  529.  Prior  Statutes 
—April  4,  1800,  ch.  19,  §  29,  2  Stat.  29. 

The  list  is  the  list  shown  by  Forms  Nos.  32  and  33.  (Anon.  1  B.  R.  219 ; 
in  re  John  W.  Dean,  1  B.  R.  249;  s.  c.  1  L.  T.  B.  9.) 

There  is  no  warrant  in  the  statute  for  paying  dividends  to  creditors  who  have 
not  proved  their  claims ;  on  the  contrary,  all  sections  on  the  subject  expressly 
or  by  necessary  intendment  refer  to  creditors  who  have  verified  their  debts  in 
the  mode  required  by  law.     {In  re  A.  W.  Hoyt,  3  B.  R.  55.) 

The  passing  of  the  order  of  dividend  is  the  period  that  fixes  the  rights  of 
creditors  in  respect  to  that  particular  dividend.  Creditors  who  prove  their 
claims  after  that  time  can  not  participate  in  the  dividend,  although  the  proofs 
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are  made  previous  to  the  payment  of  the  money  out  of  the  hands  of  the  assignee. 
This  construction  is  the  only  one  that  can  give  consistency  to  the  proceedings. 
If  additional  debts  may  be  brought  into  the  computation,  no  pro  rata  can  ever 
be  fixed,  as  it  would  be  subject  to  incessant  fluctuations  and  renewals,  (/n  re 
Edmund  H.  Miller,  \  N.  Y.  Leg.  Obs.  180.) 

A  dividend  duly  made  and  filed  in  court  can  not  be  disturbed  except  for 
some  error  commited  by  the  register,  apparent  from  his  memoranda  and  papers 
on  file,  existing  at  the  time  of  or  prior  to  the  making  of  the  dividend.  {In  re  B. 
K.  Smith,  15  B.  R.  97.) 

A  register  has  no  power  to  vacate  or  reopen  a  dividend  for  the  purpose  of 
paying  a  claim  which  was  not  proved  and  filed  or  presented  prior  to  the  dividend 
meeting.     {In  re  B.  K.  Smith,  15  B.  K.  97.) 

A  register  has  no  power  to  vacate  or  reopen  a  dividend  for  the  purpose  of 
paying  a  claim  for  services  rendered  to  the  assignee,  which  was  not  presented  at. 
the  dividend  meeting.     {In,  r»  B.  K.  Smith,  15  B.  R.  97.) 

Every  creditor  who  proves  his  debt  is  entitled  to  a  dividend,  whether  he  is 
an  individual  creditor  or  a  creditor  of  a  firm  of  which  the  bankrupt  was  a  mem- 
ber.    {Tucker  v.  Oxley,  5  Cranch,  34;  s.  c.  1  Cranoh  0.  C.  419.) 

If  a  writ  of  error  is  pending,  and  a  bond  has  been  filed  to  stay  execution,  no 
dividend  can  be  paid  on  the  judgment  until  the  writ  of  error  is  determined,  when 
the  debt  will  be  ordered  to  be  paid  or  expunged,  or  further  suspended,  as  shall 
be  indicated  by  the  exigencies  of  the  j  udgment  on  the  writ  of  error.  {In  re  Daniel 
Sheehan,  8  B.  R.  345.) 

Where  only  one  creditor  has  proved  his  claim,  he  is  entitled  to  be  paid  in  full, 
if  there  is  enough  for  that  purpose;  if  there  is  not  enough,  he  takes  the  whole. 
<i>i  »•«  Haynes,  2  B.  R.  227;  s.  c.  1  L.  T.  B.  121;  in.  r«  James,  2B.  B.  227;  s.  c. 
1  L.  T.  B.  121.) 

If  there  is  a  surplus  fufid  after  payment  of  all  the  debts  of  a  bankrupt  bank, 
the  holders  of  its  bills  may  be  allowed  interest  from  the  date  of  the  adjudication. 
{In  re  Bank  of  North  Carolina,  10  B.  R.  289;  s.  c.  12  B.  R.  129.) 

If  the  assets  are  more  than  sufficient  to  pay  all  the  claims  in  full  that  have 
been  proved  against  the  estate,  interest  may  be  allowed  up  to  the  day  of  the  pay- 
ment of  the  claims  respectively.  {In  re  Edward  Hagan,  10  B.  R.  383 ;  in  re  B. 
M.  &  S.  R.  Town,  8  B.  R.  40.) 

After  a  dividend  has  been  declared,  an  attachment  of  the  sum  due  to  a  cred- 
itor may  be  laid  in  the  hands  of  the  assignee.  {Decoster  v.  Livermore,  4  Mass. 
101;  contra,  in  re  Bridgman,  1  B.  R.  312;  s.  c.  2  B.  R.  252;  Jaehon  v.  Miller, 
«  B.  R.  143 ;  s.  c.  6  L.  T.  B.  95.) 

The  assignee  in  an  action  to  recover  a  dividend  can  not  deny  the  authority  of 
the  court  to  declare  the  dividend.     {Ouliek  v.  Mclver,  3  Cranch  0.  C.  650.) 

Unclaimed  dividends  can  not  be  turned  over  to  the  bankrupt  so  long  as  any 
creditors  remain  unpaid  and  choose  to  insist  upon  payment.  {In  re  Peter  Blight, 
1  Penn.  L.  J.  225.) 

If  dividends  remain  unclaimed,  they  will,  after  a  certain  time,  fall  into  the 
general  fund,  and  a  new  dividend  may  be  made.  {In  re  Peter  Blight,  1  Penn.  L. 
J.  225.) 

If  the  holder  of  a  note  which  is  indorsed  by  two  persons  receives  payment  in 
full  from  the  second  indorser,  and  subsequently  accepts  a  dividend  from  the  estate 
of  the  second  indorser,  he  mu.st  be  considered  as  holding  such  dividend  for  the 
use  of  the  second  indorser.     {Self ridge  v.  Oill,  4  Mass.  95.) 

Where  a  balance  remains  in  hand,  after  paying  all  the  creditors  who  have 
proved  their  claims,  it  should  be  held  for  those  who  have  failed  to  prove  their 
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claims.  {In  re  Haynes,  2  B.  R.  227;  s.  c.  1  L.  T.  B.  121 ;  in  re  James,  3  B.  R. 
227;  s.  c.  1  L.  T.  B.  121.) 

After  the  debts  are  paid,  the  assignee  is  trustee  for  the  bankrupt;  and  the 
debts  are  those  which  have  been  duly  proved  to  be  such.  The  balance  that  re- 
mains after  such  debts  are  paid  may  be  given  to  the  bankrupt.  {Sienens  v.  Earles, 
25  Mich.  40 ;  in  re  A.  W.  Hoyt,  3  B.  R.  53 ;  in  re  Lathrop  et  al.  5  B.  R.  43 ;  s. 
0.  5  Ben.  199;  Steeiie  v.  Aylesioorth,  18  Conn.  244;  Oromwell  v.  Comegys,  1  Ala. 
498.) 

An  omission  of  property  from  the  sche'lule  will  not  estop  the  bankrupt  or  bis 
heiis  from  claiming  any  title  or  interest  in  it.     (Steevens  T.  Barks,  25  Mich.  40.) 

It  can  make  no  special  difference  whether  the  rights  of  the  assignee  are  re- 
garded as  powers  or  trusts.  In  most  respects  they  are  quite  analogous  to  the 
former.  Under  the  statute,  the  rights  of  the  bankrupt  to  what  remains  to  him 
as  surplus  is  the  same  in  either  case,  whether  regarded  as  the  residuum  of  a 
trust  or  as  a  title  discharged  of  the  burden  of  a  power  of  disposal.  The  statute 
makes  no  provision  for  a  reconveyance,  and  without  it  the  title  to  land  that  re- 
mained undisposed  of  after  the  termination  of  the  proceedings,  and  the  payment 
of  all  expenses,  and  all  the  claims  that  have  been  proved,  vests  in  the  bankrupt,. 
becau.»e  the  estate  of  a  trustee  who  receives  land  for  particular  purposes  ter- 
minates when  they  are  fulfilled.  (Steevens  v.  JEa/rles,  i5  Mich.  40;  Colie  v.. 
Jamison,  13  B.  R.  1;  s.  c.  6  N.  Y.  Supr.  566;  s.  c;  11  N.  Y.  Supr.  284.) 

The  bankrupt  should  file  a  petition,  on  oath,  showing  his  reasons  to  believe 
that  no  other  creditors  desire  to  prove  thtir  claims,  and  asking  to  have  the  fund 
paid  to  him.  Before  such  a  payment  is  made  it  should  be  shown  that  the 
creditors  have  had  due  notice  of  the  proceedings,  and  an  opportunity  to  prove 
their  claims.  (In  re  A.  W.  Hoyt,  8  B.  R.  55 ;  in  re  Lathrop  et  al.  5  B.  R.  43 ; 
s.  c.  5  Ben.  199.) 

If  the  assignee  resists,  the  bankrupt  is  not  entitled  to  have  the  property 
turned  over  to  him,  although  no  debts  have  been  provad  against  the  estate,  and 
a  long  time  has  elapsed  since  the  filing  of  the  petition.  (In,  re  John  S.  Wright, 
6  Biss.  317.) 

When  the  declaration  of  a  dividend  was  on  the  face  of  the  deposition  un- 
authorized, the  assignee  may  withhold  its  payment  (In  re  Hugh  T.  Herrick. 
13  B.  R.  312.)  f  J  V  o 

Sec.  5103. — If,  at  the  first  meeting  of  creditors,  or  at  any  meet- 
ing of  creditors  specially  called  for  that  purpose,  and  of  which 
previous  notice  sliall  have  been  given  for  such  length  of  time  and 
in  snch  manner  as  the  court  may  direct,  three-fourtiis  in  value  of 
the  creditors  whose  claims  have  been  proved  shall  resolve  that  it 
is  for  the  interest  of  the  general  body  of  the  creditors  that  tiie  es- 
tate of  the  bankrupt  shall  be  settled  by  trustees,  under  the  inspec- 
tion and  direction  of  a  committee  of  the  creditors,  the  creditors 
may_  certify  and  report  such  resolution  to  the  court,  and  may 
nominate  one  or  more  trustees  to  take  and  hold  and  distribute  the 
estate,  under  the  direction  of  such  committee.  If  it  appears,  after 
hearing  the  bankrupt  and  such  creditors  as  desire  to  be  heard,  that 
the  resolution  was  duly  passed,  and  that  the  interests  of  the  cred- 
itori  will  be  promoted  thereby,  the  court  shall  coniirm  it ;  and 
upon  the  execution  and  filing,  by  or  oh  behalf  of  three-fourths  in 
value  of  all  the  creditors  whose  claims  have  been  proved,  of  a 
consent  that  the  estate  of  the  bankrupt  shall  be  wound  up  and 
settled    by   trustees   according  to   the  terms  of  such  resolution^ 
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the  bankrupt,  or  if  an  assignee  has  been  appointed,  the  as- 
signee sliall,  nnder  the  direction  of  the  court,  and  under  oath, 
convey,  transfer,  and  deliver  all  the  property  and  estate  of 
the  bankrupt  to  the  trustees,  who  shall,  upon  such  convey- 
ance and  transfer,  have  and  hold  the  same  in  the  same  manner, 
and  with  the  same  powers  and  rights,  in  all  respects,  as  the  bank- 
rupt would  have  had  or  held,  the  same  if  no  proceedings  in  bank- 
ruptcy had  been  taken,  or  as  the  assignee  in  bankruptcy  would 
have  done  had  such  resolution  not  been  passed.  Such  consent  and 
the  proceedings  under  it  shall  be  as  binding  in  all  respects  on  any 
creditor  whose  debt  is  provable,  who  has  not  signed  the  same,  as 
if  he  had  signed  it,  and  on  any  creditor  whose  debt,  if  provable, 
is  not  proved,  as  if  he  had  proved  it.  The  eourt,  by  order,  shall 
direct  all  acts  and  things  needful  to  be  done  to  carry  into  effect 
such  resolution  of  the  creditors,  and  the  trustees  shall  proceed  to 
wind  up  and  settle  the  estate  under  the  direction  and  inspection 
of  such  committee  of  the  creditors,  for  the  equal  benefit  of  all  such 
creditors ;  and  the  winding  up  and  settlement  of  any  estate  under 
the  provisions  of  this  section  shall  be  deemed  to  be  proceedings  in 
bankruptcy  ;  and  the  trustees  shall  have  all  the  rights  and  powers 
of  assignees  in  bankruptcy.  The  eourt,  on  the  application  of  such 
trustees,  shall  have  power  to  summon  and  examine,  on  oath  or 
otherwise,  the  bankrupt  or  any  creditor,  or  any  person  indebted 
to  the  estate,  or  known  or  suspected  of  having  any  of  the  estate 
in  his  possession,  or  any  other  person  whose  examination  may  be 
material  or  necessary  to  aid  the  trustees  in  the  execution  of  their 
trust,  and  to  compel  the  attendance  of  such  persons  and  the  pro- 
duction of  books  and  papers,  in  the  same  manner  as  in  other  pro- 
ceedings in  bankruptcy ;  and  the  bankrupt  shall  have  the  like  riglit 
to  apply  for  and  obtain  a  discharge  after  the  passage  of  such  reso- 
lution and  the  appointment  of  such  trustees  as  if  such  resolu- 
tion had  not  been  passed,  and  as  if  all  the  proceedings  had  con- 
tinued in  the  manner  provided  in  the  preceding  sections  of  this 
Title.  If  the  resolution  is  not  duly  reported,  or  the  consent  of 
the  creditors  is  not  duly  filed,  or  if,  upon  its  filing,  the  court  does 
not  think  fit  to  approve  thereof,  the  bankruptcy  shall  proceed  as 
if  no  resolution  had  been  passed,  and  the  court  may  make  all 
necessary  orders  for  resuming  the  proceedings.  And  the  period 
of  time  which  shall  have  elapsed  between  the  date  of  the  reso- 
lution and  the  date  of  the  order  for  resuming  proceedings  shall 
not  be  reckoned  in  calculating  periods  of  time  prescribed  by  this 
Title. 

Statute  Revised— March  2,  1867,  ch.  176,' §  43,  14  Stat.  538. 

The  creditors  may  avay  themselves  of  the  provisions  of  this  section  either  at 
the  first  meetinp:  or  at  any  time  subsequent  to  the  first  meeting.  {In  re  Decatur 
Jones,  2  B.  R.  59.) 

Parties  desiring  the  confirmation  of  the  resolution  are  the  moving  parties,  and 
should  serve  papers  in  support  of  their  motion  on  the  opposing  parties.     The  op- 
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posing  parties  may  then,  in  turn,  serve  papers  in  opposition  thereto.  {In  re 
American  Water  Proof  Cloth  Co.  3  B.  R.  285;  p.  c.  1  Ben.  626.) 

The  bankrupt  must  make  affidavit  that  creditors  holding  three-fourths  of  all 
Ihe  debts  proven  have  signed  the  appointment  of  the  trustees.  It  is  an  objec- 
tion to  the  trustee  that  he  is  a  relative  of  the  bankrupt,  and  to  a  member  of  the 
committee  that  he  has  become  a  creditor  by  the  purchase  of  claims.  It  is  an 
insuperable  objection  that  the  trustee  is  one  of  the  committee,  whicVi  consists 
only  of  two.  The  action  of  the  trustee  would  neutralize  the  opposition  of  the 
other  member,  and  there  is  in  substance  no  committee.  {In  re  Wm.  Stillwell, 
•3,  B.  R.  526.) 

The  mere  fact  of  relationship  in  the  ninth  degree,  or  to  a  less  degree,  on  the 
part  of  a  proposed  trustee,  to  the  bankrupt,  or  to  a  creditor,  even  the  largest  in 
amount,  of  the  bankrupt,  or  to  a  proposed  member  of  the  committee,  or  on  the 
part  of  a  proposed  member  of  the  committee  to  such  creditor  or  to  the  bankrupt, 
can  not  be  regarded  as  a  disqualification.  Other  facts  may,  however,  concur 
with  such  relationship  to  make  a  confirmation  improper.  If  the  proposed  mem- 
ber of  the  committee  has  a  place  of  business  in  the  district  which  he  visits  daily, 
Ihe  fact  that  he  resides  out  of  the  district  is  immaterial.  {In  r«  Zinn  ei  aZ. 
4  B.  R.  436;  s.  c.  4  Ben.  500;  s.  c.  40  How.  Pr.  461;  s.  c.  43  How.  Pr. 
■64.) 

The  court  has  the  power  to  protect  the  interestsof  those  who  do  not  vote  in 
favor  of  the  resolution.  The  will  of  three-fourths  in  value  of  the  creditors  whose 
claims  have  been  proved,  is  not  to  control  in  respect  to  the  claims  of  those  who 
do  not  vote  for  the  resolution,  unless  the  court  sees  that  the  interests  of  the 
latter  will  be  promoted  by  carrying  the  resolution  into  effect.  A  trustee  who 
has  obligated  himself  by  a  private  agreement  to  wind  up  the  estate  for  his 
own  benefit  and  that  of  the  signing  creditors,  to  the  exclusion  of  the  non- 
signing  creditors,  will  not  be  approved.  {In  re  Theodore  H.  Vetterlein,  6  B.  R. 
518.) 

A  person  who  has  been  appointed  a  receiver  in  a  proceeding  in  a  State  court, 
which  is  voidable  under  the  bankrupt  law,  can  not  be  a  trustee.  If  he  is  to  ac- 
count to  the  bankrupt  court  at  all,  he  must  acccunt  to  the  trustee  or  assignee  to 
be  appointed  by  that  court.  It  is  not  proper  that  he  should  as  trustee  be  plain- 
tiff, and  as  receiver  be  defendant.  This  is  a  positive  incompatibility  which  the 
court  can  not  permit  one  of  its  officers  to  occupy.  If  he  is  to  be  trustee,  he 
must  look  to  the  bankrupt  court  alone  as  the  source  of  his  authority.  If  he  is 
to  hold  and  administer  as  receiver  under  the  State  laws  the  property  which  ho 
received  as  receiver,  he  must  so  administer  it  without  looking  to  the  bankrupt 
court  for  any  authority  or  direction.  If  he  is  to  administer  such  property  as 
trustee,  he  must  so  administer  it  without  looking  to  the  State  court  or  any  other 
court  but  the  bankrupt  court  for  authority  or  direction.  {In  re  Stuyvesant 
Bank,  6  B.  R.  272;  I'latt  v.  Archer,  6  B.  R.  465;  s.  c.  9  Blatch.  559.) 

The  action  of  the  creditors  in  selecting  a  trustee  and  a  committee  is  a 
unit,  and  the  resolutions  must  be  confirmed  as  a  whole  or  not  at  all.  If  one 
of  the  proposed  committee  is  the  president  of  a  corporation  which  claims  a 
preference  that  is  disputed  by  other  creditors,  the  resolution  will  not  be  ap- 
proved. {In  re  Stuyvesant  Bank,  6  B.  R.  272;  PMt  v.  Archer,  6  B.  R.  465; 
s.  c.  9  Blatch.  559.) 

When  the  order  of  the  court  directs  that  a  conveyance  shall  be  executed  by 
the  bankrupt  and  the  assignee  to  the  trustee,  subject  to  the  approval  of  the 
court,  the  title  will  not  pass  until  the  conveyance  is  so  approved.  {Potter  v. 
Wright,  1  W.  N.  687.) 

The  title  vested  in  a  trustee  chosen  under  this  sectlbn  is  the  same  in  all  re- 
spects as  the  title  vested  in  an  assignee  regularly  appointed  in  proceedings  in 
bankruptcy.  {Inre  David  B.  Williams,  2  B.  R.'229;  s.  c.  1  L  T  B  107  113- 
s.  c.  3  A.  L.  Rev.  374.)  ' 
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When  a  trustee  departs  from  his  actual  duty,  and  volunteers  to  do  somethingp 
outside  of  his  duty  for  the  benefit  of  the  estate,  he  incurs  a  personal  liability. 
{ffallam  v.  Maxwell,  2  Oin.  136.) 

.  WJien  a  trustee  acts  lona  flde  in  the  discharge  of  a  duty  imposed  upon  him 
by  law,  he  does  not  incur,  at  least,  a  primary  personal  liability.  {Hallam  v. 
Maxwell,  2  Gin.  136.) 

The  bankrupt  may  be  examined  by  a  creditor,  although  the  proceedings 
have  been  superseded  by  the  appointment  of  a  trustee.  (In  re  3»,j  Cooke  &  Co. 
10  B.  R.  126.) 

The  intent  and  eiTect  of  this  section  are  that  all  the  ordinary  processes  and 
proceedings  under  the  act  are  for  the  time  being  absolutely  superseded  and  sus- 
pended, excepting  so  far  as  such  processes  and  proceedings  are  retained  by  ex- 
press words  or  necessary  implication.     {In  re  Trowbridge,  9  B.  R.  274.) 

The  power  and  jurisdiction  of  the  court  are  retained  over  the  proceeding,  in 
order  that  it  may  interfere  whenever  it  may  become  necessary  for  the  preserva- 
tion and  enforcement  of  the  rights  of  all  parties  concerned.  The  trustee  and 
committee  have  full  power  to  arrange,  and  by  mutual  agreement  to  adjust 
everything  relating  to  the  settlement  and  winding  up  of  the  estate,  but  they 
can  not  adjudicate  or  decide  any  disputed  matter.  They  have  no  judicial 
powers.  Those  are  all  reserved  to  the  court.  {In  re  Trowbridge,  9  B.  R. 
274.) 

A  creditor  who  proves  his  claim  before  the  selection  of  a  trustee  and  com- 
mitted, thereby  establishes  his  right  prima  facie  to  participate  in  the  distri- 
bution of  assets  under  those  proceedings.  If,  in  such  a  case,  the  claim  is 
disputed,  the  only  way  in  which  the  dispute  can  be  adjudicated  is  by  an 
application  to  the  court  to  expunge  or  abate  the  claim,  in  which  application  the 
trustee  must,  of  course,  be  the  moving  party.  {In  re  Trowbridge,  9  B.  R. 
274.) 

The  trustees,  under  direction  of  the  committee,  may,-  if  so  ordered  by  the 
court,  proceed  to  settle  the  estate  just  as  if  there  had  been  no  adjudication  of 
bankruptcy,  and  the  bankrupt  was  managing  his  own  afifairs,  taking  care  always 
to  secure  legal  protection  to  each'  of  the  creditors.  If,  under  such  a  general 
order,  the  interposition  of  the  court  is  needed  for  the  examination  of  witnesses 
under  oath,  &c.,  application  therefor  may  be  made  to  the  judge  or  register. 
And,  if  made  to  the  judge,  he,  on  granting  the  same,  will  order  the  examination 
to  be  had  before  the  register  or  otherwise.  In  other  words,  whenever  the  trus- 
tees and  committee  are  satisfied  that  demands  are  correct,  and  need  no  testimonj'' 
to  be  taken,  they  can  allow  the  same.  When  they  are  not  satisfied,  the  demand 
should  be  proved  before  the  register  on  notice  to  the  trustees.  They  can  dis- 
pose of  assets  and  settle  the  estate  without  especial  orders  in  each  matter  before 
them ;  keep  their  own  accounts  and  records  of  their  proceedings ;  have  the  aid 
of  the  register  or  judge  when  needed,  and  finally  have  their  action  ultimately 
closed  by  the  forinal  decree  of  the  court.  The  register  should  allow  no  claims 
except  such  as  are  disputed  or  are  submitted  to  him  for  decision  by  the  trustees, 
(in  rt  Darby,  4  B.  R.  211,  309;  in  re  Zinn  et  al.  4  B.  R.  436;  s.  c.  4  Ben.  500; 
s.  c.  40  How.  Pr.  461 ;  s.  c.  43  How.  Pr.  64;  in  re  Trowbridge,  9  B.  R.  274; 
contra,  in  re  Bakewell,  4  B.  R.  619 ;  s,  c.  2  L.  T.  B.  212 ;  s.  c.  18  Pitts.  L.  J. 
289.) 

If  a  claim  which  was  not  proved  before  the  selection  and  appointment  of  the 
trustee  is  disputed,  the  creditor  should  proceed  by  petition  directly  to  the  court, 
setting  forth  the  fact,  nature,  and  consideration  of  his  claim,  and  praying  for 
leave  to  prove  the  same  and  for,  its  allowance.  If  the  facts  stated  in  the  petition 
make  out  a  •prima  facie  cdse,  the  court  will  make  an  order  requiring  the  trustee 
to  answer  the  same.  Upon  the  coming  in  of  the  answer,  the  court  will  proceed 
by  reference  to  take  proofs  or  otherwise  to  a  final  disposition  or  determination 
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of  the  matter  as  may  be  deemed  most  expedient.     {In  re  Trowbridge,  9  B.  R. 
274.) 

By  providing  that  over  the  settlement  and  distribution  the  committee  shall 
have  the  direction,  the  statute  has  withdrawn  control  over  them  from  every 
other  power,  and  to  that  extent  has  superseded  the  ordinary  proceedings  in 
bankruptcy.  The  ordinary  proceedings  are  intended  to  be  summary.  Such 
hurried  settlement  of  estates  is  sometimes  prtjudicial  to  the  interests  of  the 
•creditors;  for  this  reason  the  power  to  administer  the  estate  is  given  to  certain 
representatives  of  the  creditors.  The  district  court,  can  not,  therefore,  direct 
the  colling  of  a  meeting  for  purposes  of  distribution.  {In  re  Jay  Oooke  &  Co. 
11  B.  R.  1 ;  s.  c.  31  Leg.  Int.  357;  s.  c.  1  Cent.  L.  J.  580;  s.  o.  22  Pitts.  L.  J. 
-69;  s.  c.  1  W.  N.  51.) 

If  the  committee  exercise  their  discretion  mala  flde,  they  may  be  controlled, 
but,  in  the  absence  of  fraud,  their  direction  to  the  trustee  in  regard  to  the  settle- 
ment of  the  estate  is  conclusive.  Certainly  the  discretion  vested  in  them  can 
not  be  controlled  by  any  meeting  of  creditors  called  after  their  appointment. 
{In  re  Jay  Oooke  &  Co.  11  B.  R.  1 ;  s  c.  31  Leg.  Int.  357;  s.  c.  1  Gent.  L.  J. 
580;  s.  c.  22  Pitts.  L.  J.  59;  s.  c.  1  W.  N.  51.) 

Where  a  creditor  has  been  guilty  of  unreasonable  delay  in  preparing  his 
claim  for  proof,  the  court  will  not  restrain  the  trustee  from  declaring  a  dividend. 
{Gibson  v.  Lewis,  11  B.  R.  247;  s.  c.  32  Leg.  Int.  22;  s.  c.  9  Pac.  L.  R.  75  ) 

If  a  creditor,  who  has  not  proved  his  debt,  has  a  lien  on  certain  stock  in  the 
hands  of  the  trustee,  he  may  be  restrained  from  disposing  of  that  stock  until  the 
■claim  can  be  proved.  {Gibson  v.  Lewis,  11  B.  R.  247;  s.  c.  32  Leg.  Int.  22; 
rs.  c.  9  Pac.  L.  R.  75.) 

The  committee  are  entitled  to  compensation  for  their  services.  {In  re  Treat, 
10  B.  R.  310.) 

The  compensation  of  the  committee  should  be  limited  to  such  an  amount  as 
will  afford  a  reasonable  compensation  for  the  services  required  and  rendered  to 
a  person  of  ordinary  standing  and  ability  competent  for  such  duties.  {In  re 
Treat,  10  B.  R.  310.) 

The  estate  in  the  hands  of  a  trustee  is  not  liable  for  the  register's  fees  inci- 
dent to  a  second  general  meeting  of  creditors.  {In  re  Richard  H.  Hinsdale,  12 
B.  R.  480;  s.  c.  6  Ben.  231) 

.U^'  Sec.  5103a  (22  June,  1874,  eh.  390,  §17,  18  Stat.  182) — 
That  in  all  cases  of  bankruptcy  now  pending,  or  to  be  hereafter 
-pending,  by  or  against  any  person,  whether  an  adjudication  in 
bankruptcy  shall  have  been  had  or  not,  the  creditors  of  sucli  al- 
leged bankrupt  may,  at  a  meeting  called  under  the  direction  of 
the  court,  and  upon  not  less  than  ten  days'  notice  to  each  known, 
creditor,  of  the  time,  place,  and  purpose  of  such  meeting,  such 
notice  to  be  personal  or  otherwise,  as  the  court  may  direct,  re- 
solve tliat  a  composition  proposed  by  the  debtor  shall  be  acce)ited 
in  satisfaction  of  the  debts  due  to  them  from  the  debtor.  And 
such  resolution  shall,  to  be  operative,  have  been  passed  by  a  ma- 
jority in  number  and  three-fourths  in  value  of  the  creditors  of  the 
debtor  assembled  at  such  meeting  either  in  person  or  by  proxy, 
and  shall  be  coniirmed  by  the  signatures  thereto  of  the  debtor  and 
two-thirds  in  number  and  one-half  in  value  of  all  the  creditors  of 
the  debtor.  And  in  calculating  a  majority  for  the  purpose  of  a 
composition  under  this  section,  creditors  whose  debts  amount  to 
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sums  not  exceeding  fifty  dollars  shall  be  reckoned  in  the  majority 
in  value,  but  not  in  the  majority  in  number  ;  and  the  value  of  the 
debts  of  secured  creditors  above  the  amount  of  snch  security,  to 
be  determined  by  the  court,  shall,  as  nearly  as  circumstances  ad- 
mit, be  estimated  in  the  same  way.  And  creditors  whose  debts 
are  fully  secured  shall  not  be  entitled  to  vote  upon  or  to  sign 
such  resolution  without  first  relinquishing  such  security  for  the 
benefit  of  the  estate. 

The  debtor,  unless  prevented  by  sickness  or  otiier  cause  satis- 
factory to  such  meeting,  shall  be  present  at  the  same,  and  siiall 
answer  any  inquiries  made  of  liim  ;  and  he,  or,  if  he  is  so  pre- 
vented from  being  at  such  meeting,  some  one  in  his  behalf,  shall 
produce  to  the  meeting  a  statement  showing  the  whole  of  his  as- 
sets and  debts,  and  the  names  and  addresses  of  the  creditors  to 
whom  such  debts  respectively  are  due. 

Such  resolution,  together  with  the  statenent  of  the  debtor  as 
to  his  assets  and  debts,  shall  be  presented  to  the  court;  and  the 
court  shall,  upon  notice  to  all  the  creditors  of  tlic  debtor  of  not 
less  than  five  days,  and  upon  hearing,  inquire  whether  such  reso- 
lution has  been  passed  in  the  manner  directed  by  this  section ; 
and  if  satisfied  that  it  has  been  so  passed,  it  shall,  subject  to  the 
provisions  hereinafter  contained,  and  upon  being  satisfied  that  the 
same  is  for  the  best  interest  of  all  concerned,  cause  such  resolution 
to  be  recorded  and  statement  of  assets  and  debts  to  be  filed  ;  and 
until  such  record  and  filing  shall  have  taken  jilace,  such  resolu- 
tion shall  be  of  no  validity.  And  any  creditor  of  the  debtor  may 
inspect  such  record  and  statement  at  all  reasonable  times. 

The  creditors  may,  by  resolution  passed  in  the  manner  and 
under  the  circumstances  aforesaid,  add  to,  or  vary  the  provisions 
of,  any  composition  previously  accepted  by  them,  witiiout  preju- 
dice to  any  person  taking  interests  under  such  provisions  who  do 
not  assent  to  such  addition  or  variation.  And  any  such  additional 
resolution  shall  be  presented  to  the  court  in  the  same  manner  and 
proceeded  with  in  the  same  way  and  with  the  same  consequences 
as  the  resolution  by  which  the  composition  was  accepted  in  the 
first  instance.  The  provisions  of  a  composition  accepted  by  such 
resolution  in  pursuance  of  this  section  shall  be  binding  on  all  the 
creditors  whose  names  and  addresses  and  the  amounts  of  the  debts 
-due  to  whom  are  shown  in  the  statement  of  tte  debtor  produced 
at  the  meeting  at  which  the  resolution  shall  have  been  passed, 
but  slmll  not  afifeet  or  prejudice  the  rights  of  any  other  creditors. 

"Where  a  debt  arises  on  a  bill  of  exchange  or  promissory  note, 
if  the  debtor  shall  be  ignorant  of  the  holder  of  any  such  bill  of 
exchange  or  promissory  note,  he  shall  be  required  to  state  the 
amount  of  such  bill  or  note,  the  date  on  which  it  falls  due,  the 
name  of  the  acceptor  and  of  the  person  to  whom  it  is  payable,- 
and  any  other  particulars  within  his  knowledge  respecting  the 
same ;  and  the  insertion  of  such  particulars  sliall  be  deemed  a  suf- 
ficient description  by  the  debtor  in  respect  to  such  debt. 
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Any  mistake  made  inadvertently  by  a  debtor  in  the  statement: 
of  his  debts  may  be  corrected  upon  reasonable  notice,  and  with  . 
the  consent  of  a  general  meeting  of  his  creditors. 

Every  such  composition  shall,  subject  to  priorities  defflared  in 
said  act,  provide  for  a,  pro  rata  payment  or  satisfaction,  in  money, 
to  the  creditors  of  such  debtor,  in  proportion  to  the  amount  of 
their  unsecured  debts,  or  their  debts  in  respect  to  which  any  such 
security  shall  have  been  duly  surrendered  and  given  up. 

The  provisions  of  any  composition  made  in  pursuance  of  this 
section  may  be  enforced  by  the  court,  on  motion  made  in  a  sum- 
mary manner  by  any  person  interested,  and  on  reasonable  notice ; 
and  any  disobedience  of  the  order  of  the  court  made  on  such  mo- 
tion shall  be  deemed  to  be  a  contempt  of  court.  Eules  and  regu- 
lations of  court  may  be  made  in  relation  to  proceedings  of  com- 
position herein  provided  for  in  the  same  manner  and  to  the  same 
extent  as  now  provided  by  law  in  relation  to  proceedings  in 
bankruptcy. 

If  it  shall  at  any  time  appear  to  the  court,  on  notice,  satisfac- 
tory evidence,  and  hearing,  that  a  composition  under  this  section 
can  not,  in  consequence  of  legal  difficulties,  or  for  any  sufficient 
cause,  proceed  without  injustice  or  undue  delay  to  the  creditors  or 
to  the  deibtor,  the  court  may  refuse  to  accept  and  confirm  such 
composition,  or  may  set  the  same  aside ;  and,  in  either  case,  the 
debtor  shall  be  proceeded  with  as  a  bankrupt  in  conformity  with 
the  provisions  of  law,  and  proceedings  may  be  had  accordingly  ;, 
and  the  time  during  which  such  composition  shall  have  been  in 
force  shall  not,  in  such  case,  be  computed  in  calculating  periods 
of  time  prescribed  by  said  act. 

This  section  should  receive  a  strict  construction,  because  it  is  in  plain  dero- 
gation of  common  right.  It  compels  the  dissenting  minority  of  creditors  to 
accept  just  so  much  on  their  claims  as  the  debtor  and  the  requisite  majority  see 
fit  to  resolve  that  all  shall  accept.  Its  provisions,  tlierefore,  should  not  be  ex- 
tended by  construction  to  embrace  more  than  the  words  clearly  and  manifestly 
import.  "  {In  re  Shields,  15  B.  R.  532 ;  s.  c.  4  Cent.  L.  J.  557;  s.  c.  24  Pitts.  L. 
J.  190.) 

A  corporation  as  well  as  a  natural  person  is  entitled  to  the  benefits  of  the 
provisions  for  a  composition.  {In  re  Weber  Furniture  Co.  13  B.  R.  52U;  s.  c. 
13  B.  R.  659.) 

A  case  in  bankruptcy  must  be  pending  to  authorize  proceedings  for  a  compo- 
sition. {In  re  Reiman  &  Friedlander,  11  B.  R.  21 ;  s.  c.  18  B.  B.  128;  s.  c.  7 
Ben.  455;  s.  c.  12  Blatch.  563.) 

A  meeting  to  consider  a  composition  may  be  called  in  an  involuntary  case, 
although  the  petition  is  defective,  for  the  defect  does  not  afiFoot  the  jurisdiction 
of  the  court,     {In  re  Morris,  11  B.  R.  443.) 

When  an  application  is  filed,  an  order  will  be  made  directing  the  register  to 
call  a  meeting  and  give  the  proper  notices.  {In  re  Michael  H.  Spades,  13  B.  R. 
72;  s.  c.  6  Biss.  448.) 

An  order  referring  a  proposition  of  compromise  to  a  register,  should  require 
him  to  report  whether  the  resolution  of  composition  is  duly  passed  at  the  first 
meeting,  whether  it  has  been  confirmed  by  the  required  signatures,  and  whether 
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he  terms  of  the  composition  are  for  the  best  interests  of  all  concerned.      (In 
e  Scott,  Collins  &  Co.  15  B.  R.  73 ;  s.  c.  4  Oent.  L.  J.  29  ) 

If  a  firm  is  in  bankruptcy,  one  member  alone  may  make  a  proposition  of 
lompromise,  for  the  word  "  debtor,"  means  any  one  or  more  of  the  debtors. 
Pool  V.  McDonald,  15  B.  R.  660;  s.  c.  9  C.  L.  N.  822;  s.  c.  2  C.  L.  B.  151.) 

The  register  is  an  ofBcer  of  the  court,  and  must  take  judicial  notice  of  its 
judgments  and  decrees.  {In  re  Scott,  Collins  &  Co.  15  B.  E.  73 ;  s.  c.  4  Cent-. 
L.  J.  29.) 

The  register  should  keep  a  docket  and  minutes,  but  need  not, send  memO- 
•anda  to  the  court,  because  the  report  includes  them.  {In  re  Benjamin  F. 
Spillman,  13  B.  R.  214.) 

The  course  of  proceedings  pointed  out  by  the  law  seems  to  be  for  the  credit- 
)rs  to  meet  and  discuss,  the  debtor  being  present  and  answering  all  questions, 
ind  then  they  may  not  only  accept  or  reject  a  proposition  which  was  made  and 
Sled  ten  days  before,  but  the  debtor  may  make  and  they  may  accept  quite  a 
lifferent  proposition  from  that  which  he  came  prepared  to  offer.  The  creditors 
ire  to  be  notified  of  the  time,  place  and  purpose  of  the  meeting,  but  not  neces- 
sarily of  the  precise  proposition  to  be  made.  {In  re  Haskell,  11  B.  E.  164;  s.  c. 
)  Pac.  L.  R.  36;  s.  c.  1  Cent.  L.  J.  531.) 

Where  the  sworn  schedules  have  been  filed,  they  may  be  used  as  the  written 
statement.  {In  re  Haskell,  11  B.  R.  164;  s.  o.  9  Pac.  L.  R.  36;  s.  c.  1  Cent. 
U  J.  531.) 

The  testimony  of  the  debtor  given  at  the  meeting  constitutes  a  part  of  his 
itatement  {In  re  Reiman  &  Friedlander,  11  B.  R.  21 ;  s.  c.  13  B.  R.  128;  s.  c. 
r  Ben.  455 ;  s.  c.  12  Blatch.  562.) 

The  inquiry  may  be  made  by  any  person  entitled  to  inquire,  although  the 
)ther  creditors  object.     {In  re  Morris,  11  B.  E.  443.) 

The  examination  of  the  debtor  is  for  the  purpose  of  arriving  at  a  true  exhibit 
>f  his  affairs,  and  the  inquiries  to  be  made  must  be  only  such  as  will  be  in  fur- 
herance  of  such  object,  and  such  as  will  aid  in  determining  whether  any  com- 
)osition  at  all  ought  to  be  accepted,  or  the  terms  of  the  one  which  ought  to  be 
iccepted.     {In  re  Holmes  &  Lissberger,  12  B.  R.  86;  s.  c.  49  Hew.  Pr.  142.) 

If  any  creditor  desires  a  postponement  of  the  vote  until  after  the  examina- 
ion  is  completed,  it  should  be  postponed.  {In  re  Holmes  &  Lissberger,  12  B. 
I.  86 ;  s.  c.  49  How.  Pr.  142.) 

If  the  debtor  has  kept  books  in  his  business,  they  must  be  produced  on  the 
lemand  of  any  inquiring  creditor,  and  the  debtor  must  answer  all  inquiries  in 
eference  to  any  entry  in  such  books  which  bears  upon  the  question  of  the 
ixact  condition  of  his  affairs.  {In  re  Holmes  &  Lissberger,  12  B.  R.  86;  s.  c. 
t9  How.  Pr.  142.) 

The  course  of  examination  must  be  regulated  by  the  sound  discretion  of  the 
'egister.  The  taking  of  the  vote  may  be  postponed  to  a  definite  day  in  order  to 
illow  the  examination  to  be  completed.  {In  re  Holmes  &  Lissberger,  12  B.  R. 
!6;  s.  0.49  How.  Pr.  142.) 

If  it  seems  necessary  that  time  shall  be  given  to  have  the  books  examined 
)y  an  expert,  the  register  must  regulate  the  matter  of  adjournment  in  his 
ound  discretion.  {In  re  Holmes  &  Lissberger,  13  B.  R.  86;  s.  c.  49  How. 
'r.  142.) 

When  the  books  have  been  previously  examined  by  a  committee  of  creditors, 
hat  circumstance  is  entitled  to  consideration  on  the  question  of  granting  time 
ar  a  further  examination  of  the  books.  {In  re  Holmes  &  Lissberger,  12  B.  E. 
16;  s.  c.  49  How.  Pr.  142.) 

The  examination  of  the  debtor  should  be  conducted  as  the  examination  of 
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a  witness  is  conducted  in  court,  and  he  should  answer  the  inquiries  made  of  him 
by  an  examining  creditor,  and  do  no  more  until  the  examining  creditor  has 
closed,  after  which  he  may  of  his  own  volition,  or  in  answer  to  inquiries  by  his 
own  counsel,  make  such  explanations  as  are  relevant.  The  examination  should 
be  reduced  to  writing,  and  be  signed  and  sworn  to  by  him.  {In  re  Holmes  & 
Lissberger,  12  B.  R.  86;  s.  c.  49  How.  Pr.  142.) 

The  register  has  the  power  to  regulate  the  form  and  order  of  proceedings  at 
the  meeting,  and  to  decide  questions  that  arise,  subject  to  review  by  the  court. 
{In  re  Holmes  &  Lissberger,  12  B.  R.  86;  s.  c.  49  How.  Pr.  142.) 

The  register  must  decide  who  are  entitled  to  vote,  and  in  respect  to  what 
amount  of  debts,  and  pass  upon  the  regularity  and  propriety  in  form  of  the 
proofs  of  debts  and  of  letters  of  attorney.  {In  re  Holmes  &  Lissberger,  13  B. 
R.  86 ;  s.  c.  49  How.  Pr.  142 ) 

Creditors  must  prove  their  claims  in  order  to  vote  on  a  resolution  of  com- 
position.    {In,  re  Scott,  Collins  &  Co.  15  B.  R.  73 ;  s.  c.  4  Cent.  L.  J.  29.) 

In  involuntary  proceedings  the  petitioning  creditors  on  whose  motion  an 
order  to  show  cause  has  been  issued,  need  not  prove  their  debts  anew.  {In  re 
Scott,  Collins  &  Co.  15  B.  R.  73 ;  s.  c.  4  Cent.  L.  J.  29.) 

If  the  children  of  one  partner  who  holds  a  firm  note,  as  their  guardian,  are 
sui  jurU;  they  may  prove  the  debt  and  vote  thereon,  although  the  note  has  not 
been  indorsed  to  tliem.     {In  re  Bailey  &  Pond,  2  Woods,  222.) 

A  married  woman  may  vote  for  and  sign  a  resolution  if  she  has  the  authority 
of  her  husband,  whether  it  is  exhibited  or  not.     {In  re  Bailey  &  Pond,  2  Woods, 

222.) 

If  the  husband  subsequently  files  an  affidavit  stating  that  his  wife  had 
authority  to  vote  for  and  sign  the  resolution,  and  that  her  act  is  approved  by 
him,  this  ratifies  and  validates  her  act.    {In  re  Bailey  &  Pond,  2  Woods,  222.) 

A  creditor  who  has  bought  up  claims  again.st  the  debtor  may  vote  on  them 
against  the  adoption  of  the  resolution.     {In  re  Morris,  12  B.  R.  170.) 

A  secured  creditor  can  be  admitted  to  vote  only  on  the  excess  of  his  debt 
above  the  value  of  the  security.  {In  re  Michael  H.  Spades,  13  B.  R.  72 ;  s.  c.  6 
Biss.  448.) 

A  cr'^ditor  who  has  personal  security  may  vote  as  an  unsecured  creditor. 
{In  re  Michael  H.  Spades,  13  B.  R.  72;  s.  c.  6  BisS.  448.)  ' 

Where  a  partnership  proposes  a  composition,  all  the  creditors,  both  partner- 
ship and  individual,  may  vote  without  any  classification,  if  no  objection  is  made, 
but  if  one  of  any  class  of  creditors  perceives  that  the  other  class  is  about  to 
force  an  unjust  composition  upon  him,  he  may  demand  a  separate  vote.  {In  re 
Michael  H.  Spades,  13  B.  R  72;  s.  c.  6  Biss.  448.) 

If  the  voting  of  all  the  creditors,  both  partnership  and  individual,  works  in- 
justice, redres.*!  miy  be  obtained  at  the  hearing  before  the  court  for  a  ratification. 
{In  re  Michael  H.  Spades,  13  B.  R.  72;  s.  c.  6.  Biss.  448.) 

The  word  "  creditor  "  means  all  who  have  debts  provable  in  bankruptcy. 
{In  re  Trafton,  14  B.  R.  607.) 

If  a  claim  is  in  dispute  the  district  court  may  provide  for  its  liquidation, 
cither  by  permitting  a  pending  action  to  be  prosecuted  to  judgment  in  order  to 
ascertiin  the  amount,  or  by  ordering  an  inquiry  before  ttio  court  itself.  (In  re 
Trafton,  14  B.  R.  507.) 

Where  the  letter  of  attorney  especially  authorizes  the  attorney  to  sign  a 
compromise  for  a  precise  sum,  and  tiie  attorney  has  but  a  ministerial  duty  to 
perform,  there  is  no  incoinpitibilitv  in  the  same  person  appearing  as  attorney 
lor  the  debtor  upon  the  record,  and  also  as  attorney  in  fact  authorized  to  com- 
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promise  for  thfi  sum  named  in  the  power  of  attorney  itself.     {In  re  Weber  Fur- 
niture Co.  13  B.  R.  529;  s.  c.  13  B.  R.  559.) 

When  an  nttorney  at  law  appears  before  a  register  to  represent  a  person,  ho 
is  to  be  accepted  as  such  attorney  unless  some  one  puts  him  to  proof,  by  a  rule 
therefor,  to  .show  his  authority.  {In  re  Scott,  Collins  &  Co.  15  B.  R.  73;  s.  c.  4 
•Cent.  L.  J.  29.) 

■  If  a  person  who  is  not  an  attorney  at  law,  desires  to  represent  another  be- 
fore a  register,  he  must  show  a  formal  power  of  attorney.  {In  re  Scott,  Collins 
A  Co.  15  B.  R.  78 ;  s.  c.  4  Cent.  L.  J.  29.) 

If  a  telegram  is  produced  revoking  a  power  of  attorney,  the  register,  if  the 
facts  justify  it,  may,  in  his  discretion,  suspend  action  until  proof  of  the  revoca- 
tion and  new  appointment  can  be  presented  to  him.  {In  re  Scott,  CoUinS  &  Co. 
15  B.  R.  73;  s.  c.  4  Cent.  L.  J.  29.) 

The  proceedings  before  the  register  must  be  recorded  in  writing  as  they  toke 
place  in  order  to  be  in  a  .shape  to  be  reported.  {In  re  Holmes  &  Lissberger,  12 
B.  R.  86;  fe.  c.  49  How  Pr.  142.) 

In  the  expressions  "  in  calculating  a  majority,"  and  "  the  mnjority  in  value," 
and  "  the  majority  in  number,"  the  word  "majority"  refers  to  and  embraces 
■everything  previously  spoken  of  in  the  section  as  a  result  to  be  arrived  at  by 
calculation.  It  embraces  the  "mijonty  in  number"  of  the  creditors  assembled 
at  the  first  meeting;  the  "  three-fourths  in  value"  of  such  creditors;  the  "  two- 
'thirds  in  number"  of  all  the  creditors;  and  tne  "one-half  in  value"  of  all  the 
creditors.     {In  re  John  B.  Gilday,  ]  1  B.  R.  1U8;  s.  c.  7  Ben.  491.) 

Creditors  whose  claims  do  not  exceed  fifty  dollars  are  to  be  disregarded  in 
computing  the  m  ijority  who  must  pass  the  resolution,  as  well  as  in  ascertaining 
-the  number  of  those  who  are  required  to  sign  the  confirmatory  paper.  {In  re 
Wald  &  Aehle,  12  B.  R.  491 ;  s.  c.  7  C.  L.  N.  28;  s.  c.  1  Cent.  L.  J.  531 ;  in  re 
Michael  H.  Spades,  13  B.  R.  72;  s.  c.  6  Biss.  448.) 

The  statute  means  that  in  making  the  calculation  to  see  whether  the  two- 
thirds  in  number  of  all  the  creditors  have  signed  the  composition,  the  creditors 
Trhose  debts  do  not  exceed  fifty  dollars  shall  not  be  reckoned  in  any  part  of  the 
process  of  calculating  whether,  as  a  part  of  the  whole  number  of  creditors,  or  as 
a  part  of  the  necessary  two-thirds  in  number.  {In  re  John  B.  Gilday,  11  B.  R. 
108;  s.  c.  7  Ben.  491.) 

Where  the  assets  are  undoubtedly  sufiieient  to  pay  workmen  to  the  extent  of 
fifty  dollars  each,  they  can  not  vote  on  the  question  whether  a  resolution  of  com- 
position shall  be  adopt'^d  or  not,  except  to  tne  extent  of  their  respective  debts 
Jibove  fifty  dollars.     {In  re  O'Neil,  14  B.  R.  210.) 

Creditors  who  are  not  fully  secured  need  not  be  reckoned  in  computing  the 
proportion  who  muat  join  in  a  composition.  (Jn  r«  Aaron  Van  Auken,  14  B. 
B.  425.) 

A  creditor  who  has  an  attachment  issued  within  four  months  before  the  com- 
menci-ment  of  proceedings  in  bankruptcy,  can  not  vote  at  a  composition  meet- 
ing.    {In  reScott,  Collins  &  Co.  15  B.  R.  73;  s.  c.  4  Cent.  L.  J.  29.) 

A  cliim  for  damages  in  closing  up  a  store  in  order  to  force  a  settlement  may 
be  excludid  from  the  estimate  of  the  debts,  of  which  the  proper  proportion 
must  be  obtained  in  order  to  mike  a  composition  valid,  if  the  damages  have 
never  been  assessed.     {In  re  Bailey  &  Pond,  2  Woods,  222.) 

After  the  resolu'ion  has  been  adoptod  it  must  be  confirmed.  Thi.i  pro- 
vision was  designed  to  protect  the  creditors  from  the  efi'ei-t  of  a  resolution 
adopted  by  a  small  number  of  creditors  ac  the  meiting,  A  reasonible  time  may 
be  sfiven  to  secure  such  additional  sign;irures  as  m  ly  be  required  to  confirm  it. 
</«  re  iMichael  H.  Spades,  13  B.  K.  72;  s.  o.  6  Biss.  448.) 
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The  confirmation  of  a  resolution  of  composition  need  not  be  made  at  the 
meeting  or  presented  to  the  legibter.  The  debtor  may  procure  it  within  any 
reasonable  time  after  the  meeting.     (In  re  Benjamin  F.  Spillman,  13,B.  R.  214.) 

No  second  meeting  of  creditors  as  such,  need  be  held  to  confirm  the  resolu- 
tion of  composition.  (In  re  Scott,  Collins  &  Co.  15  B.  R.  73 ;  s.  c.  4  Cent.  L. 
J.  29.) 

The  statute  does  not  contemplate  that  the  confirmatory  signatures  must 
necessarily  be  attached  at  the  first  meeting.  (In  re  Scott,  Collins  &  Co.  15  B^ 
R.  78 ;  B.  c.  4  Cent.  L.  J.  39.) 

The  confirmatory  signatures  must  be  attached  at  or  before  the  hearing  for  a 
ratification.     {In  re  Scott,  Collins  &  Co.  15  B.  B.  73 ;  s.  c.  4  Cent.  L.  J.  29.) 

The  court  has  a  discretion  to  accept  or  reject  the  composition,  as  may  be  for 
"the  best  interests  of  all  concerned."  This  means  the  best  interest  at  the  time 
bein?,  all  things  considered.  {In  re  Haskell,  11  B.  R.  164;  s.  c.  1  Cent.  L.  J., 
531  fs.  c.  9  Pac.  L.  R.  36.) 

At  th.e  hearing  for  the  ratification  of  the  resolution,  objections  can  be  pre- 
sented as  to  the  due  passing  of  the  resolution,  as  to  the  comfirmatory  signa- 
tures, and  as  to  what  is  for  the  best  interest  of  all  concerned.  {In  re  Scott^ 
Collins  &  Co.  15  B.  B.  73 ;  s.  o.  4  Cent.  L.  J.  29.) 

None  but  unsecured  creditors  can  object  to  the  ratification  of  a  resolution. 
{In  re  Scott,  Collins  &  Co.  15  B.  R.  73;  s.  c.  4  Cent.  L.  J.  29.) 

The  debtor  is  not  required  to  appear  at  the  hearing  for  a  ratification  or  sub- 
mit any  statements.  {In  re  Scott,  Collins  &  Co.  15  B.  R.  73 ;  s.  c.  4  Cent.  L. 
J.  29.) 

Where  no  evidence  outside  of  the  statement  and  resolution  is  presented,  the- 
resolution,  as  a  nearly  universal  rule,  should  be  recorded.  The  only  exception 
is  where  it  manifestly  appears  there  was  some  fraud,  accident  or  mistake.  Such 
a  contingency  as  would  incline  the  court  in  any  other  case  of  ordinary  practice 
to  refuse  ex  mero  motu  to  proceed,  and  upon  notice  to  all  parties  concerned,  re- 
quire the  exceptional  and  suspicious  circumstances  to  be  explained.  {In  re 
Weber  Furniture  Co.  13  B.  R.  529;  s.  c.  13  B.  R.  559.) 

Where  no  fraud  appears,  the  duty  is  cast  upon  the  objecting  creditors  to  show 
affirmatively  that  the  resolution  is  unwarranted,  and  the  court  should  record  it, 
unless  upon  notice  and  hearing  it  inquires  into  the  testimony  which  shows  that 
it  ought  to  be  rejected.     {In  re  Weber  Furniture  Co.  13  B.  R.  559.) 

The  presumption  is  in  favor  of  the  resolution,  and  the  burden  rests  upon  the 
objecting  creditors  to  produce  the  ttstimony  to  show  that  it  ought  not  to  be  re- 
corded.    {In  re  Weber  Furniture  Co.  13  B.  R.  629 ;  s.  c.  13  B.  R.  559.) 

In  deciding  a  motion  to  confirm  a  resolution  of  composition,  the  court  will 
take  into  account  the  i-elations  of  the  creditors  favofing  the  compromise  to  thft 
debtor,  and  the  relative  number  of  creditors  whose  individual  opinions  are  ex- 
pressed in  person  by  the  resolution,  as  compared  with  those  who  dissent.  {In  re 
Weber  Furniture  Co.  13  B.  R.  529;  s.  c.  13  B.  R.  559.) 

Whether  a  great  or  small  number  of  creditors  assented  to  the  resolution  is 
only  a  circumstance  which  may  be  taken  into  consideration  in  connection  with 
others  in  a  doubtful  case  where  fraud  or  gross  inadequacy  appears.  {In  re 
Weber  Furniture  Co.  13  B.  R.  529 ;  s.  c.  13  B.  R.  559.) 

A  resolution  can  not  be  defeated  on  the  mere  ground  that  by  the  defeat  some 
peculiar  benefit  may  accrue  to  the  objecting  creditor.  {In  re  Scott,  CoUins  & 
Co.  15  B.  B.  73;  s.  c.  4  Cent.  L.  J.  29.) 

An  advance  in  the  percentage  is  demonstrative  of  the  fart  that  the  original 
proposition  is  not  for  the  best  interest  of  all  concerned.  (In  re  Scott  Collins  & 
Co.  15  B.  B.  73;  s.  c.  4  Cent.  L.  J.  29.) 
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If  the  requisite  proportion  signed  a  resolution,  whether  the  claim  of  the  bank- 
rupt's brother  be  counted  or  not,  the  resolution  will  be  ratified,  although  that 
claim  consists  of  debts  purchased  by  him  openly  and  without  concealment. 
{In  re  Blaney  T.  Walshe,  2  Woods,  225.) 

If  there  is  a  concealment  of  assets  or  a  faiilure  to  name  all  the  creditors,  this 
does  not  necessarily  render  all  the  proceedings  void ;  but  the  question  is  for  the 
determination  of  the  court.  {In  re  Scott,  Collins  &  Co.  15  B.  R.  73;  s.  c.  4 
Cent.  L.  J.  29.) 

The  making  of  an  assignment  prior  to  the  commencement  of  the  proceedings 
in  bankruptcy  does  not  preclude  the  confirmation  of  the  composition,  for  the 
composition  will  discharge  the  debts,  and  the  creditors  will  then  have  no  claim 
on  the  assigned  property  under  a  trust  which  is  terminated.  {Pool  y.  McDonald, 
15  B.  R.  5B0;  s.  c.  9  C.  L.  N.  822;  s.  c.  2  0.  L.  B.  151.) 

Where  there  is  no  fraud  or  concealment,  the  omission  to  include  an  asset 
in  the  statement  is  no  ground  for  refusing  to  confirm  the  resolution,  if  the 
creditors  were  fully  informed  concerning  it,  and  its  value  was  such  as  would 
not  reasonably  require  an  alteration  of  the  terms  of  the  composition.  (/?i  re 
Beiman  &  Friedlander,  11  B.  R.  21 ;  s.  c.  13  B.  R.  128;  s.  c.  7  Ben.  455;  =.  c. 
12  Blatch.  562.) 

A  resolution  can  not  be  recorded  where  the  statement  of  assets  and  of  debts 
shows  that  the  requisite  proportion  of  creditors  have  not  confirmed  it,  although 
the  statement  is  inaccurate.    {In  re  B.  C.  Asten,  14  B.  R.  7.) 

If  a  creditor  is  induced  to  vote  or  sign  by  any  unfair  means,  whether  known 
to  the  debtor  or  not,  his  vote  so  influenced  operates  as  a  fraud  on  the  other  cred- 
itors, and  makes  the  composition  voidable  by  any  of  them.  (7ft  ?•«  James  M . 
Sawryer,  14  B.  R.  241 ;  s.  c.  4  Cent.  L.  J.  470.) 

If  a  vote  is  influenced  by  the  expectation  of  advantage,  though  without  any 
positive  promise,  this  can  not  be  considered  an  unbiassed  vote.  {In  re  James 
M.  Sawyer,  14  B.  R.  241 ;  s.  c.  4  Cent.  L.  J.  470.) 

Knowledge  that  the  opposition  of  a  creditor  to  a  composition  has  been 
•bought  off  must  be  imputed  to  the  debtor,  unless  there  is  clear  and  undoubted 
evidence  against  it.  (in  re  James  M.  Sawyer,  14  B.  R.  241 ;  s.  c.  4  Cent.  L.  J. 
470.) 

The  omission  of  the  court  in  a  voluntary  case  to  adjudicate  the  debtor  a 
bankrupt,  does  not  defeat  a  composition  made  before  such  adjudication.  {In  re 
Aaron  Van  Anken,  14  B.  R.  425.) 

Where  a  composition  is  made  before  adjudication,  the  mere  fact  that  the 
debtor  retains  the  possession  of  his  assets  is  no  ground  for  refusing  to  ratify  it. 
iln  re  Aaron  Van  Anken,  14  B.  R.  425.) 

A  provision  that  the  debtor  may  retain  his  assets  does  not  defeat  a  composi- 
tion, for  it  is  surplusage,  and  on  the  application  of  a  creditor  a  warrant  may  be 
issued,  notwithstanding  the  terms  of  the  provision.  {In  re  Aaron  Van  Anken, 
.14  B.  R.  425.) 

The  fact  that  the  debtor  has  preferred  a  creditor  does  not  necessarily  prevent 
the  ratification  of  the  resolution.  {In  re  Haskell,  11  B.  R.  164;  s.  c.  1  Cent.  L. 
J.  531 ;    s.  c.  9  Pac.  L  R.  36  ) 

If  the  debtor  does  not  substantially  appropriate  all  his  property  to  pay  his 
creditors ^ro  rata  by  ofiering  a  composition  which  will  pay  at  least  as  much  as 
such  property  can  pay,  or  can  reasonably  be  expected  to  pay,  then  the  composi- 
tion is  not  for  the  best  interest  of  all  concerned,  and  can  not  proceed  without  in- 
justice to  the  creditors,  and  will  not  be  confirmed.  {In  re  Reiman  &  Friedlander, 
•il  B.  R.  21;  s.  c.  13  B.  R.  128;  s.  c.  7  Bin.  455;  s.  c.  12  Blatch.  562.) 

In  the  absence  of  fraud  and  concealment,  the  question  for  the  court  seems  to 
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be  not  whether  the  debtor  might  have  offered  more,  but  whether  his  estate  will 
pay  more  in  bankruptcy.  {In  re  Morris,  11  B.  R.  443 ;  in  re  Whipple,  11  B.  R. 
624.) 

The  statute  does  not  intend  that  no  debtor  can  compound  with  his  creditors 
under  this  section,  who  would  not  be  able  to  obtain  a  discharge.  The  law  seems, 
to  leave  it  very  much  to  the  requisite  number  and  amount  of  creditors,  who,  if 
all  the  fiicts  are  before  them,  may  decide  the  whole  matter.  {In  re  Haskell,  11 
B.  R.  164;  s.  c.  1  Cent.  L.  J  531 ;  s.  c.  9  Pac.  L.  R.  36.) 

A  composition  providing  for  a  payment  or  satisfaction  in  "  money,"  is  placed 
in  contradistinction  to  one  for  payment  or  satisfaction  in  property.  It  does  not 
prevent  the  payment  of  the  money  in  instalments.  A  composition  may  well  pro- 
vide for  successive  payments  in  money  at  stated  future  times,  but  if  so  there  can 
be  no  good  reason  why  the  stated  payments  may  fiot  be  evidenced  by  notes,  to 
be  indorsed  if  desired,  the  notes  being  payable  in  money.  {In  re  Reiman  & 
Friedlander,  11  B.  R.  21 ;  s.  c.  13  B.  R.  128;  s.  c.  7Ben.  455;  s.  c.  Blatch.  562; 
in  re  Langdon,  13  B.  E.  60.) 

A  composition  which  provides  for  a  payment  in  indorsed  notes  is  defective 
and  will  not  be  ratified.     {In  re  Langdon,  13  B.  R.  60.) 

Although  a  resolution  provides  literally  for  payment  in  indorsed  notes,  yet  it 
will  be  ratified  if  it  can  be  construed  to  mean  a  payment  in  cash.  {In  re  James 
T.  Hurst,  13  B.  R.  455;  s.  c.  8  C.  L.  N.  147;  s.  c.  8  Cent.  L.  J.  78.) 

When  the  notes  for  the  deferred  payments  are  to  be  indorsed,  the  resolution 
should  provide  for  ascertaining  the  satisfactory  character  of  the  indorser,  either 
by  naming  him  or  by  providing  for  his  being  definitely  named.  {In  r«  Reiman  & 
Friedlander,  11  B.  R.  21 ;  s.  c.  13  B.  R.  128;  s,  c.  1  Ben.  455;  s.  c.  12  Blatch. 
662.) 

A  resolution  which  provides  that  the  payment  of  the  composition  shall  be  se- 
cured by  a  satisfactory  bond  to  three  per.ions  who  are  styled  a  committee  of  the 
creditors  is  sufficient.     {In  re  Solomon  Louis,  14  B.  R.  144;  s.  c.  7  Ben.  481.) 

A  resolution  of  composition  may  be  confirmed  although  is  does  not  provide  for 
the  expenses  of  an  attachment,  if  there  has  been  no  first  meeting  of  creditors,  and 
no  appointment  of  an  assignee.     {In  re  W.  D.  Clapp  &  Co.  14  B.  R.  191.) 

When  the  case  is  before  the  court  for  hearing,  the  court  may  refer  the  matter 
back  to  the  register  for  inquiry  as  to  any  particular  fact.  {In  re  Blaney  T. 
Walshe,  2  Woods,  225.) 

When  a  debtor  has  had  his  proposition  for  a  settlement  duly  considered  and 
passed  upon,  he  should  abide  by  the  decision  then  had,  and  not  be  permitted  to 
annoy  creditors  by  requiring  their  attendance  at  further  meetings.  {In  re 
McDowell  &  Co.  10  B.  R.  439;  s.  c.  6  Biss.  193.) 

The  court  should  afford  all  proper  facilities  for  correcting  mistakes  or  en- 
abhng  the  parties  most  interested  to  carry  out  their  wishes.  Where  the  failure 
to  accept  the  offer  arose  from  a  failure  to  properly  instruct  the  attorneys,  a  new 
meeting  may  be  called.     {In  re  McDowell  &  Co.  10  B.  R.  439;  s.  c.  6  Biss.  193.) 

A  defect  in  the  resolution  can  only  be  cured  by  an  additional  resolution 
passed  in  the  same  way  as  the  original  resolution.  '  {In  re  Reiman  &  Friedlander, 
11  B.  R.  21;  s.  c.  13  B.  R.  128;  s.  c.  7  Ben.  455;  s.  c.  12  Blatch.  562;  in  re 
B.  C.  Asten,  14  B.  R.  7.) 

A  second  resolution  varying  the  provisions  of  a  previous  resolution  can  not 
be  recorded  until  a  meeting  on  notice  to  all  the  creditors  is  called  in  the  same 
manner  as  on  the  original  resolution  to  inquire  whether  such  second  resolu- 
tion has  been  passed  in  the  manner  directed  by  the  statute.  {In  re  Reiman  & 
Friedlander,  11  B,  R.  21 ;  s.  o.  18  B.  R.  128;  s.  c.  7  Ben.  456;  s.  c.  12  Blatch.. 
562.) 
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No  further  recording  of  the  resolution  is  necessary  than  to  record  the  decree 
containing  the  resolution.     {Smith  v.  Sngle,  4  B.  R.  481 ;  s.  c.  9  0.  L.  N.  46.) 

Where  there  has  heen  a  composition  in  an  involuntary  case  before  adjudica- 
tion, it  does  not  necessarily  follow  that  there  must  he  a  discontinuance  upon  the 
request  of  the  petitioning  creditors,  after  the  composition  has  been  confirmed. 
The  matter  must  be  regarded  with  reference  to  the  status  of  the  property  in  each 
case,  and  the  terras  of  the  resolution.  {In  re  Thomas  McKeon,  11  B.  R.  182; 
s.  0.  7  Ben.  613.) 

If  the  resolution  does  not  provide  for  a  surrender  of  the  property  to  the 
debtor,  the.  property  will  not  be  surrendered,  if  there  has  been  an  adjudication 
of  bankruptcy,  until  the  terms  of  the  composition  have  been  complied  with. 
(In  re  Thomas  McKeon,  11  B.  R.  182;  s.  c.  7  Ben.  513.) 

If  a  composition  is  accepted  in  an  involuntary  case  prior  to  an  adjudication, 
the  proceedings  may  be  discontinued  upon  the  consent  of  the  debtor  and  the 
petitioning  creditors,  without  notice  to  other  creditors.  {In  re  Thomas  McKeon, 
11  B.  R.  182;  s.  c.  7  Ben.  513.) 

The  meeting  for  the  purpose  of  adding  to  or  varying  the  original  proposition 
is  one  to  follow  the  confirmation  and  recording  thereof.  {In  re  Scott,  Collins  & 
Co.  15  B.  R.  73;  s.  c.  4  Cent.  L.  J.  29.) 

If  a  resolution  of  composition  has  been  duly  ratified,  it  confines  the  secured 
creditor  to  his  security  and  discharges  the  debtor  from  personal  liability  for  the 
secured  debt.  {In  re  J.  L.  Lytic  &  Co.  14  B.  R.  457;  s.  c.  24  Pitts.  L.  J.  14; 
s.  c.  38  Leg.  Int.  849.) 

If  a  composition  is  entered  into  for  cash  payments  secured  by  a  mortgage  on 
real  estate,  the  district  court  has  no  jurisdiction  to  restrain  a  creditor  from  levy- 
ing an  execution  on  personal  property,  although  the  name  of  such  creditor  was 
properly  placed  on  the  list  of  creditors.  {In  re  J.  L.  Lytle  &  Co.  14  B.  R. 
457;  s.  c.  24  Pitts.  L.  J.  14;  s.  c.  33  Leg.  Int.  349.) 

If  a  debtor  after  the  adoption  of  a  resolution  of  composition  omits  to  plead  it, 
he  is  not  entitled  to  relief  against  the  judgment  so  obtained  by  an  injunction  from 
the  district  court.     {In  re  Samuel  B.  Tooker,  14  B.  R.  35.) 

A  composition  discharges  the  debts  of  those  creditors  whose  names,  ad- 
dresses, and  debts  are  placed  on  the  statement,  and  no  other  discharge  is  needed, 
for  the  composition  is  a  substitute  for  the  ordinary  proceedings  and  discharge. 
{In  re  Alphonse  Bechet,  12  B.  R.  201 ;  s.  c.  2  Woods,  173;  in  re  Knight,  2  W. 
N.  479.) 

If  the  name  and  debt  of  a  creditor  was  placed  on  the  list,  the  composition 
will  bar  the  debt,  although  there  was  an  error  in  stating  the  amount.  {Beebe  v. 
Pyle,  1  Abb.  N.  C.  412.) 

A  composition  will  not  be  effective  to  discharge  a  debtor,  unless  the  amount 
agreed  upon  is  actually  paid.  (James  T.  Hurst,  13  B.  R.  455;  s.  c.  8  0.  L.  N. 
147;  8  Cent.  L.  J.  78;  in  re  Reiman  &  Friedlander,  11  B.  R.  21  ;  s.  c.  13  B. 
R.  128;  s.  c.  7  Ben.  455;  s.  c.  12  Blatch.  562.)- 

Where  there  is  no  defect  in  the  proceedings  for  a  composition,  the  admis- 
sion of  a  discharge  in  evidence  does  not  prejudice  the  adverse  party.  {Smith  v. 
Engh,  4  B.  R.  481 ;  s.  c.  9  C.  L.  N.  46.) 

A  decision  that  a  proper  proportion  of  the  creditors  have  confirmed  a  resolu- 
tion can  not  be  impeached  in  a  collateral  action.  {Smith  v.  Single,  4  B.  R.  481 ; 
s.  c.  9  C.  L.  N.  46.) 

A  decision  that  a  resolution  which  provides  for  payment  in  notes  is  valid,  is 
conclusivein  a  collateral  action.  {Smiihv.  Engle,  4B.  B.  481;  s.  c.  9  C.  L.  N.  46.) 

If  the  jurisdiction  of  the  bankrupt  court  is  shown  to  have  attached,  the  sub- 
sequent proceedings  are  presumed  to  be  regular,  and  its  decisions,  whether  corrrect 
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or  otherwise,  upon  every  question  properly  arising  in  the  case,  are  binding  and  con- 
clusive in  a  collateral  action.     {Smith  v.  Engle,  4  B.  R.  481 ;  s.  c.  9  C.  L.  N.  46.) 

If  the  notice  to  creditors  of  the  meeting  to  consider  a  proposition  of  com- 
promise was  properly  given,  the  omission  to  give  a  proper  and  sufficient  no- 
tice to  the  creditors  of  the  hearing  to  determine  whether  the  resolution  has  been 
properly  passed,  does  not  render  the  order  ratifying  the  resolution  void  in  a  col- 
lateral action.     {Smith  v.  Mngle,  4  B.  R.  481 ;  s.  c.  9  0.  L.  N.  46.) 

A  resolution  of  composition  will  be  deemed  valid  in  a  collateral  action,  al- 
though the  signatures  of  the  bankrupt  and  the  creditors  in  confirmation  of  the 
resolution  were  attached  to  a  separate  paper,  and  not  to  the  resolution  itself. 
{Smith  V.  Engle,  4  B.  E.  481 ;  s.  c.  9  0.  L.  N.  46.) 

Where  the  decree  requires  the  statement  of  debts  and  assets  to  be  filed,  the 
presumption  in  a  collateral  action  is  that  it  was  done  as  directed.  {Smith  v. 
Engle,  4  B.  E.  481 ;  s.  c.  9  C.  L,  N.  46.) 

Where  the  district  court  determines  that  a  statement  of  debts  sufficiently 
states  the  address  of  a  creditor,  the  decision  is  conclusive  in  a  collateral  action. 
{Smith  V.  Engle,  4  B.  R.  481 ;  s.  c.  9  0.  L.  N.  46.) 

The  ratification  of  the  compromise  and  the  acceptance  of  payment  thereunder 
do  not  satisfy'the  debts  in  the  sense  of  an  absolute  extinguishment  for  all  pur- 
poses, but  release  the  debtor  himself  from  all  further  liability  thereon,  while  the 
remedy  against  partners,  indorsers,  and  sureties  is  preserved.  {Mason  &  Ham- 
lin Organ  Co.  v.  Bancroft,  1  Abb.  N.  C.  415;  s.  c.  4  Cent.  L.  J.  295.) 


CHAPTER  FIVE. 

PROTECTION  AND  DISCHARGE  OF  BANKRUPTS. 

Sec.  Seo. 

5104. — Bankrupt  subject   to    orders  of  5112a. -Not  required  of  involuntary  bank- 
court,  rupts. 

8105. — Waiver  of  suit  by  proof  of  debt.  5113. — Final  oath  of  bankrupt. 

5106. — Stay  of  suits.  5114. — Court  to  grant  discharge. 

5107. — Exemption  from  arrest.  5115. — Form  of  certificate  of  discharge. 

5108. — Application  for  discharge.  5116. — Second  bankruptcy. 

6109. — Notice  to  creditors.  6117. — Debts  not  released. 

5110. — Grounds  for  opposing  discharge.  5118. — Liability  of  other  persons  not  re- 

5111. — Specification  of  gi'ouuds  of  op-  leased. 

position.  6119. — Effect  of  discharge. 

5112. — Assets  equal  to  thirty  per  cent.  5120. — Application  to  annul  discharge, 
required. 

Sec.  5104. — The  bankrupt  shall  at  all  times,  until  his  dis- 
charge, be  subject  to  the  order  of  the  court,  and  shall,  at  the  ex- 
pense of  the  estate,  execute  all  proper  writings  and  instruments, 
and  do  all  acts  required  by  the  court  touching  the  assigned  prop- 
erty or  estate,  and  to  enable  the  assignee  to  demand,  recover,  and 
receive  all  the  property  and  estate  assigned,  wherever  situated. 
For  neglect  or  refusal  to  obey  any  order  of  the  court,  the  bank- 
rupt may  be  committed  and  punished  as  for  a  contempt  of  court. 
If  the  bankrupt  is  without  the  district,  and  unable  to  return  and 
personally  attend  at  any  of  the  times  or  do  any  of  the  acts  which 
may  be  required  pursuant  to  this  section,  and  if  it  appears  that 
such  absence  was  not  caused  by  willful  default,  and  if,  as  soon  as 
may  be  after  the  removal  of  such  impediment,  he  offers  to  attend 
and  submit  to  the  order  of  the  court  in  all  respects,  he  shall  be 
permitted  so  to  do,  with  like  effect  as  if  he  had  not  been  in  default. 

Statute  Revised— March  2,  1867,  ch.  176,  §  26,  14  Stat.  529.  Prior  Statutes 
—April  4,  1800,  cb.  19,  §§  21,  33,  2  Stat.  27,  30. 

If  the  bankrupt  on  examination  admits  the  possession  of  property,  he  must 
clearly  account  for  the  same  to  the  satisfaction  of  the  court,  otherwise  he  will  be 
held  to  still  have  it  in  his  possession  and  to  be  able  to  hand  it  over  to  his  as- 
signee, and  on  failing  or  refusing  to  account  in  a  reasonable  manner  for  the  dis- 
position of  the  assets  which  are  traced  to  him,  he  may  be  committed  for  con- 
tempt.    {In  re  Salkey  &  Gerson,  11  B.  R.  423,  516;  s.  c.  6  Biss,  269,  280.) 

The  suljjection  of  the  bankrupt  and  of  his  property  to  the  court  is  not  for 
the  purpose  of  punishment  in  any  sense,  but  to  enable  the  court  to  enforce  a 
distribution  of  the  bankrupt's  estate  according  to  the  provisions  of  the  act,  and, 
as  a  matter  of  necessity,  the  law  makes  the  bankrupt,  from  and  after  the  first 
preliminary  and  ex  parte  adjudication  upon  the  petition,  subject  to  any  and  all 


698  THE  BANKRUPT   LAW.  [§  5105. 

orders  that  may  be  deemed  necessary  under  the  act  to  secure  such  distribution, 
to  the  creditors.     {In  re  Bromley  &  Co.  3  B.  R.  686.) 

Before  a  bankrupt  can  be  committed  for  failing  to  account  for  property  re- 
ceived by  him,  it  must  appear  that  a  reasonable  man  would  not  be  able  to  give 
credit  to  his  evidence,  but  would  be  satisfied  of  its  substantial  untruth.  {In  re. 
Joseph  Mooney,  15  B.  R.  456.) 

An  uncontested  order  of  the  register  is  an  order  of  the  court,  and  a  violation 
of  such  order  may  be  punished  by  commitment  for  contempt.  {In  re  Horatio 
N.  Allen,  13  Blatch.  271.) 

When  the  contempt  is  not  committed  in  the  presence  of  the  court,  the  bank- 
rupt may  be  committed  until  the  further  order  of  the  couH.  {In  re  Horatio  N. 
Allen,  13  Blatch.  271.) 

If  the  bankrupt  is  arrested  under  a  warrant  of  commitment  out  of  the  dis- 
trict, he  is  entitled  to  be  discharged.     {In  re  Horatio  N.  Allen,  13  Blatch.  271.> 

An  application  for  an  order  to  direct  the  bankrupt  to  execute  certain  deeds- 
must  be  made  to  the  court.  The  register  has  no  power  to  pass  such  an  order. 
{In  re  Anon.  3  B.  R.  quarto,  58.) 

Under  the  provisions  of  this  clause  the  court  may  direct  the  bankrupt  to  ex- 
ecute and  deliver  to  the  assignee  the  proper  papers  to  enable  him  to  be  admitted 
to  prosecute,  in  his  own  name,  an  action  pending  in  a  State  court  to  which  thfr 
bankrupt  is  a  party,  in  the  same  manner  and  with  the  like  effect  as  it  might 
have  been  prosecuted  by  the  bankrupt,  and  may  order  the  bankrupt  to  refrain 
from  prosecuting  said  action,  or  from  applying  for  any  order  or  decree  therein. 
{In  re  Clark  et  al.  3  B.  R.  491 ;  s.  c.  4  Ben.  88.) 

Where  the  bankrupt  has  used  due  diligence  to  comply  with  the  orders  of 
the  court,  he  is  not  guilty  of  contempt.     {In  re  Carpenter,  1  B.  R.  299.) 

Sec.  5105. — No  creditor  proving  his  debt  or  claim  shall  be 
allowed  to  maintain  any  suit  at  law  or  in  equity  therefor  against 
the  bankrupt,  but  shall  be  deemed  to  have  waived  all  right  of  ac- 
tion against  hiiri,  and  all  proceedings  already  commenced  or  un- 
satisfied judgments  already  obtained  thereon  against  the  bank- 
rupt shall  be  deemed  to  be  discharged  and  surrendered  thereby.* 
But  a  creditor  proving  his  debt  or  claim  shall  not  be  held  to  have 
waived  his  right  of  action  or  suit  against  the  bankrupt  where  a 
discharge  has  been  refused  or  the  proceedings  have  been  deter- 
mined without  a  discharge. 

Statutes  Revised— March  2,  1867,  ch.  176,  §21,  14  Stat.  520.  Prior  Statute 
—Aug.  19,  1841,  ch.  9,  §5,  6  Stat.  444. 

This  provision  does  not  interfere  with  the  right  of  any  creditor  to  proceed 
against  the  assignee  under  the  bankruptcy  to  have  the  benefit  of  any  mortgage,, 
pledge,  or  other  security  pro  tanto,  if  he  elects  to  do  so,  or  with  the  right  of  the 
assignee  to  redeem  the  same.     {In  re  William  Christy,  3  How.  292.) 

This  clause  meets  and  provides  for  two  distinct  cases.  1st.  For  that  where 
the  creditor  has  proved  his  debt  before  a  suit  is  commenced.  The  proving  the 
debt  alone  is  a  bar  to  any  suit  at  law  or  in  equity  for  the  recovery  of  the  debt 
so  proved.  2d.  Where  the  suit  has  been  commenced  before  the  proof  of  the 
debt  in  bankruptcy.  In  thi.s  case  the  proving  of  the  debt  operates  asta  surrender 
ipso  jure,  of  the  action,  and  is  a  bar  to  any  further  proceedings  in  the  suit.  {Ev- 
erett v.  Derby,  6  Law  Rep.  225) 

♦  So  amended  by  act  of  22  June,  1874,  ch.  390,  §  7,  18  Stat.  179. 
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As  this  section  is  a  part  of  a  general  system  of  statutory  regulation,  it 
must  be  read  and  applied  in  connection  with  every  other  section  appertaining  to 
the  same  features  of  the  general  system,  so  that  each  and  every  other  section  of 
the  act  may,  if  possible,  have  their  due  and  conjoint  eflfect  without  repugnancy 
or  inconsistency.  (New  Lamp  Chimney  Co.  v.  Ansonia  Brass  and  Copper  Co.  IS 
B.  R.  385;  s.  c.  10  B.  R.  355;  s.  c.  64  Barb.  435;  s.  c.  53  N.  Y.  123;  s.  c.  91 
U.  S.  656.) 

The  provision  in  regard  to  debts  proved  must  be  construed  in  connection 
with  the  clause  of  section  5117.  So  much  ot  this  section  as  imposes  a  penalty 
for  proving  a  debt,  can  not  be  construed  as  applying  to  a  debt  which,  by  section 
5117,  is  not  dischargeable.  Such  a  debt  is  not  surrendered  or  discharaed  by 
proof  thereof.  (In  re  W.  E.  Robinson,  2  B.  R.  342;  s.  c.  6  Blatch.  253;  s.  c„ 
36  How.  Pr.  176;  s.  c.  2  L.  T.  B.  18;  in  re  M.  Rosenberg,  2  B.  R.  236;  s.  c.  3 
Ben.  14;  in  re  J.  S.  Wright,  2  B.  R.  142;  s.  c.  36  How.  Pr.  167;  s.  c.  2  Ben. 
509 ;  in  re  Migel,  2  B.  R.  481 .) 

The  proof  of  the  debt  does  not  extinguish,  but  simplv  suiipend.o,  the  right  of 
action.  {Hoyt  v.  Freel,  4  B.  R.  1.31;  s.  c.  8  Abb.  Pr.[N.  S.]  220;  s.  c.  2  L> 
T.  B.  144;  Smith  v.  Dispatch  Go.  37  N.  J.  60;  Hamlin  v.  Eamlin,  3  Jones  Eq. 
191 ;  Haxtun  v.  Cone,  4  Edw.  Ch.  585 ;  s.  c.  2  Barb.  Oh.  506 ;  Brandon  Manuf. 
Go.  V.  Frazer,  18  B.  R.  362;  s.  c.  47  Vt.  88;  CooTc  v.  Goyle,  113  Mass.  252; 
contra,  Bennett  v.  Ooldthwaite,  109  Mass.  494;  Commercial  Bank  v.  Buchner,  20 
How.  108;  Fray  v.  Torr,  18  N.  H.  188.) 

The  proof  of  a  claim  only  prevents  future  proceedings  against  the  bankrupt 
or  his  estate.     {Ansonia  B.  &  G.  Co.  v.  Babliit,  15  N.  Y.  Supr.  157.) 

Creditors  who  have  proved  their  claims  are  temporarily  barred  from  pursu- 
ing their  claims  against  the  bankrupt  in  any  other  forum.  By  submitting  them- 
selves to  the  jurisdiction,  and  becoming  parties  to  the  proceedings,  they  preclude 
themselves  from  proceeding  against  the  bankrupt  in  any  other  manner,  without 
the  leave  of  the  court  which  has  acquired  jurisdiction  of  their  claims.  They 
must  await  the  result  of  the  bankrupt's  application  for  his  discharge.  If  it  i» 
refused,  they  are  then  free  to  pursue  their  claims  by  other  means  and  in  other 
tribunals.  If  the  bankrupt  unreasonably  delays  his  application  for  a  discharge,, 
or  is  guilty  of  laches  in  his  efforts  to  bring  it  to  a  conclusion,  the  creditor  who 
has  proved  his  debt  is  still  incapuble  of  proceeding  elsewhere,  without  the  per- 
mission of  the  court  of  bankruptcy.  In  such  a  case  he  must  expedite  the  pro- 
ceedings in  bankruptcy  or  obtain  leave  of  the  bankrupt  court  to  proceed  to 
collect  his  debt  by  due  course  of  law.  (Bingee  v.  Becker,  9  B.  R.  508 ;  s.  c.  9' 
Phila.  196.) 

If  ajudgment  creditor  who  has  proved  his  debt  issues  a.  fl.  fa.  on  his  judg- 
ment, without  first  obtaining  leave  of  the  bankrupt  court,  i\\efi.  fa.  will  be  set 
aside.  {Bingee  v.  Becker,  9  B.  R.  508;  s.  c.  9  Phila.  196;  Fraeier  v.  Banks,  11 
La.  An.  31.) 

If  a  creditor  proves  his  claim  and  receives  a  dividend,  a  f.fa.on  ajudgment 
.subsequently  obtained  may  be  set  aside  if  the  proceedings  in  bankruptcy  are  still 
pending.     {Beckler  v.  Bamireeht,  2  W.  N.  353.) 

If  a  creditor  proves  his  debt,  he  can  not  institute  an  action  in  a  State  court 
while  there  are  funds  in  the  hands  of  the  assignee  and  before  ihe  bankrupt  has 
applied  for  a  discharge.     {Wood  v.  Hazen,  15  B.  R.  491.) 

If  a  creditor,  who  has  proved  his  debt,  proceeds  subsequently  in  the  State 
court  to  obtain  an  arrest  of  the  debtor,  the  proceeding  may  be  .stayed  without 
affecting  the  arrest  or  releasing  the  bankrupt  therefrom.  {In  re  Isidor  Gold- 
stein, 52  How.  Pr.  426.) 

The  act  of  the  creditor  in  proving  his  debt  can  not  be  pleaded  in  bar  of  a 
sr^bsequent  action  to  enforce  the  claim.  {Smith  v.  Dispatch  Co.  37  N.  J.  60;. 
Bnckner  y .  Calcote,  28  Miss.  432;  contra,  Wilson  Y.Capnro,  4  B.  R.  714;  s.  c. 
41  Gal.  645.) 
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The  proof  of  a  debt  against  a  corporation  does  not  bar  a  subsequent  action 
thereon  in  a  State  court.  (Anaonia  Co.  v.  New  Lamp  Ghimney  Co.  10  B.  R. 
■355;  s.  c.  13  B.  R.  385;  s.  c.  64  Barb.  435;  s.  c.  53  N.  Y.  123;  s.  c.  91  U.  S. 
t)56;  Chamberlain  V.  Huguenot  Mannf.  Co.  118  Mass.  532.) 

The  power  of  the  State  courts  to  proceed  with  pending  suits  in  cases  where 
creditors  have  provable  debts,  but  which  they  do  not  prove  under  the  proceed- 
ings in  bankruptcy,  is,  under  certain  prescribed  limitations,  recognized  by  the 
banlsrupt  act.  The  jurisdiction  of  the  State  courts  is  not  extinguished  except  in 
those  cases  where  a  creditor  proves  his  debt.  Actions  pending  therein,  which 
were  brought  by  creditors  who  do  not  prove  their  debts,  are  under  the  authority 
of  the  State  courts.  They  have  jurisdiction  of  the  parties  and  subject-matters, 
and  must  determine  all  questions,  as  they  arise,  according  to  law,  subject  to  the 
final  judgment  of  the  Supreme  Court  of  the  United  States,  in  case  any  right  or 
claim  is  set  up  under  any  statute  of  the  United  States,  and  such  right  or  claim  is 
denied  by  the  State  tribunals.  In  no  other  way  can  their  decisions  be  reversed 
or  revised.  The  district  court  has  no  control  over  such  suits.  (Samson  v.  Bur- 
ton, 4  B.  R.  1 ;  s.  c.  5  Ben.  325.) 

There  is  a  distinction  between  persons  and  corporations  and  members  there- 
of, because  no  discharge  can  be  granted  to  any  corporation  or  joint  stock  com- 
pany, or  any  person  or  officer  or  other  member  thereof.  The  proof  of  a  debt, 
therefore,  does  not,  per  se,  prevent  the  continuance  of  an  action  against  it.  The 
effect  of  granting  a  stay  upon  an  action  against  a  corporation  before  execution 
returned,  or  setting  aside  an  execution  issued  thereon,  the  stockholders  of  which 
are  personally  responsible,  would  be  to  discharge  "  a  person  or  officer  or  mem- 
ber thereof,"  where  such  liability  must  be  predicated  of  a  judgment  and  execu- 
tion returned  unsatisfied,  and  thus  indirectly  accomplish  what  the  bankrupt  act 
declares  shall  not  be  attained.  {Allen  v.  Soldiers'  Business  Messenger  and  Dis- 
patch, Co.  4  B.  R.  537;  s.  c.  2  L.  T.  B.  158;  Shellington  v.  Howland,  53  N.  Y. 
371;  Ansonia  Co.  v.  New  Lart,p  Chimney  Co.  10  B.  R.  355;  s.  c.  13  B.  B.  385; 
s.  c.  64  Barb.  436;  s.  c.  53  N.  Y.  123;  s.  c.  91  U.  S.  656.) 

The  proof  of  the  debt  against  the  corporation  does  not  bar  an  action  against 
a  stockholder  upon  his  contingent  liability.  {Shellington  v.  Howland,  53  N.  Y., 
.371 ;  Allen  v.  Ward,  36  N.  Y.  Sup.  296.) 

The  proof  of  the  debt  against  the  corporation  is  partially  equivalent  to  the 
commencement  and  prosecution  of  an  adtion,  and  ii  proximate  compliance  with 
such  a  condition  imposed  by  statute  to  the  liability  of  the  stockholder,  if  not  a 
sub-titute  for  a  literal  compliance  with  such  condition.  {Shellington  v.  How- 
land, 53  N.  Y.  an.) 

When  a  firm  has  proved  their  debt,  the  resident  members  may  be  restrained 
from  further  prosecution  of  a  suit  in  a  foreign  country.  {In  re  Schepeler  &  Co. 
4  Ben.  68.) 

The  court  may  allow  a  proof  of  a  debt  provisionally,  and  authorize  the  con- 
tinuance of  a  pending  suit  for  the  purpose  of  liquidation,  although  the  question 
invoTved  is  whether  the  bankrupt  is  liable  at  all  upon  the  contract  alleged  to  have 
been  broken.     {In  re  Jay  Cooke  &  Co.  1  W.  N.  30.) 

Sec.  5106. — No  creditor  whose  debt  is  provable  shall  be  al- 
lowed to  prosecute  to  final  judgment  any  suit  at  law  or  in  equity 
therefor  against  the  bankrupt,  until  the  question  of  the  debtor's 
discharge  shall  liave  been  determined  ;  and  any  such  suit  or  pro- 
ceedings shall,  upon  the  application  of  tiie  bankrupt,  be  stayed  to 
await  the  determination  of  the  court  in  bankruptcy  on  the  ques- 
tion of  tiie  discharge,  provided  tiiere  is  no  unreasonable  delay  on 
the  part  of  the  bankrupt  in  endeavoring  to  obtain  his  discharge 
and  provided,  also,  that  if  the  amount  due  the  creditor  is  in  dis- 
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pute,  the  suit,  by  leave  of  the  court  in  bankruptcy,  may  proceed 
to  judgment  for  the  purpose  of  ascertaining  the  amount  due^ 
which  amount  may  be  proved  in  bankruptcy,  but  execution  shall 
be  stayed. 

Statute  Revised— March  2,  1867,  ch.  176,  §  21,  U  Stat.  526. 

The  object  of  this  section  is  to  prevent  a  race  of  diligence  between  creditors, 
and  to  prevent  the  banlirupt  from  being  harassed  with  suits  while  he  is  proceed- 
ing in  good  faith  to  obtain  his  discharge,  and  until  the  question  of  his  discharge 
is  determined,  and  he  either  obtains  it  or  is  refused  it.  It  applies  to  all  cases 
where  the  personal  liability  of  the  debtor  is  sought  to  be  fixed  or  ascertained  by 
a  final  judgment,  pending  the  determination  of  the  question  of  his  discharge. 
{In  re  M.  Rosenberg,  2  B.  R.  236;  s.  c.  3  Ben.  14;  in  re  Metcalf  &  Duncan,  1 
B.  R.  201;  s.  c.2Ben.  78.) 

An  action  to  recover  a  provable  debt  is  to  be  stayed  uniil  a  determination  is 
had  as  to  the  discharge,  whether  the  debt  be  one  that  will  be  discharged  or  one 
that  will  not  be  discharged.  There  is  no  good  reason  why  the  bankrupt  court 
should  enter  into  the  inquiry  whether  a  discharge  will  operate  to  discharge  any 
particular  debt.  The  inquiry  is  one  properly  to  be  made  only  by  the  court  in 
which  a  direct  suit  on  the  debt  is  pending,  and  whose  determination  will  be  a 
binding  judgment  on  the  question  between  the  parties.  (In  re  M.  Rosenberg,  2' 
B.  R.  236  ;  s.  c.  3  Ben.  14;  in  re  Migel,  2  B.  R.  481 ;  in  re  Seymour,  1  B.  R. 
29;  s.  c.  1  Ben.  348;  in  re  W.  B.  Duncan,  14  B  R.  18;  in  re  Henry  Schwarz, 
15  B.  R.  330;  s.  c.  52  How.  Pr.  513.) 

Whether  a  discharge  will  release  a  particular  debt  is  a  question  that  can 
only  be  determined  properly  when  the  discharge  is  pleaded  in  an  action  brought 
to  enforce  it.  The  attempt  to  determine  in  advance  what  the  effect  will  be,, 
when  as  yet  it  is  not  known  whether  any  discharge  will  be  granted,  is  premature 
and  unnecessary.  The  act  does  not  in  terms  prohibit  the  commencement  of  a 
suit  to  enforce  a  provable  debt.  Whenever  it  appears  that  the  suit  is  one  to 
which  a  discharge  would  be  no  bar,  and  that,  if  not  commenced  forthwith,  the 
statute  of  limitations  might  run  against  it,  or  that  service  might  not  be  obtained 
upon  the  bankrupt,  or  that  testimony  might  be  lost,  the  court  may  permit  the 
suit  to  commence  for  the  purpose  of  saving  the  statute,  effecting  a  service,  or 
securing  testimony.  When  these  objects  are  attained,  the  suit  can  be  stayed  to 
await  the  determination  of  the  question  of  the  debtor's  discharge,  or  the  expira- 
tion of  a  reasonable  time  therefor.  But  in  order  to  obtain  such  permission,  the 
creditor  must  show  special  reasons;  and  leave  to  prosecute  will  be  granted  only 
so  far  as  may  be  absolutely  necessary  to  secure  his  rights.  (In  re  Ghiradelli  & 
Co.  4  B.  R.  164;  s.  c.  1  Saw.  343;  s.  c.  2  L.  T.  B.  135.) 

When  a  creditor  applies  for  leave  to  institute  suit  against  the  bankrupt,  the 
court  will  direct  personal  service  of  notice  of  the  application  on  the  bankrupt  .^ 
(In  re  George  R.  Magee,  1  W.  N.  21.) 

Where  there  is  an  unreasonable  delay  in  obtaining  a  discharge,  the  court 
may  allow  a  creditor  to  institute  a  suit  against  the  bankrupt,  provided  that  no 
execution  is  levied  upon  any  property  which  belonged  to  the  bankrupt  at  the 
commencement  of  the  proceedings  in  bankruptcy.  (In  re  Chester  M.  Whiting, 
1  W.  N.  30;  in  re  Samuel  S.  Scott,  1  W.  N.  30.) 

The  granting  of  leave  to  in.stitute  a  suit  by  the  bankrupt  court  is  conclusive 
evidence  in  a  State  court  that  the  bankrupt  has  lost  his  immunity  from  suit 
by  misconduct  or  delay.     ( Williams  v.  Whiting,  \  W.  N.  94.) 

The  provisions  of  this  section  and  the  preceding  section  are  addressed  quite 
as  much  to  the  State  courts  as  to  the  bankrupt  tribunals,  and  are  to  be  applied 
and  enforced  by  the  former  quite  as  much  as  by  the  latter.  (In  re  M.  Rosen- 
berg, 2B.  R.  236;  s.  c.  3  Ben.  14;  in  re  Metcalf  &  Duncan,  1  B.  R.  201;  s.  c. 
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2.  Ben.  T8 ;  Samson  v.  Burton,  4  B.  R.  1 ;  s.  c.  5  Ben.  325 ;  Delanergue  v.  Far- 
rand,  1  Mich.  N.  P.  90;  N'lVl  Bank  v.  Taylor,  120  Mass.  12i;  contra,  Garrett 
V.  Carow,  3  Houst.  352;   Givens  v.  Bobbins,  5  Ala.  676.) 

The  discharge  when  granted  relates  back  to  the  commencement  of  the 
proctedings  in  bankruptcy,  and  protects  all  the  subsequent  acquisitions  from 
coercive  appropriation  to  the  satisfaction  of  antecedent  debts.  The  State  courts 
may  therefore  grant  an  injunction  to  protect  the  bankrupt's  property  until  he 
<;an  obtain  a  discharge.  {Turner  v.  Gatewood,  8  B.  Mon.  613;  Mosby  T.  Steele 
7  Ala.  299.) 

If  a  creditor  obtains  a  judgment  after  the  commencement  ofthe  proceedings  in 
bankruptcy,  the  bankrupt  may  obtain  an  injunction  restraining  proceedings  un- 
der an  execution  issued  thereon  until  the  question  in  relation  to  a  discharge  is 
determined.     {Keeting  v.  Arthur,  37  La.  An.  570.) 

In  cases  of  voluntary  bankruptcy,  an  application  for  a  stay  may  be  made  as 
soon  as  the  petitipn  is  filed;  but  no  application  can  be  made  in  cases  of  involun- 
tary bankruptcy  until -the  order  of  adjudication  is  passed.  {Maxwell  v.  Faxlon, 
4  B.  R.  210;  s.  c.  18  Pitts.  L.  J.  107;  contra,  in  re  Bromley  &  Co.  3  B.  R. 
«86.) 

The  objects  and  purposes  of  this  section  are  :  1st.  That  the  already  acquired 
property  ofthe  bankrupt  shall  not  be  subjected  to  the  payment  of  his  debts  by 
means  of  a  judgment  recovered  after  the  tiling  ofthe  petition,  or  of  proceedings 
had  on  such  judgment.  2d.  That  the  bankrupt  shall  not  be  needlessly  subjected 
to  actions  and  suits.  3d.  And,  perhaps,  to  enable  the  bankrupt  to  claim  pro- 
tection as  against  such  actions  and  suits  through  his  discharge,  if  he  obtains  it. 
These  are  the  only  purposes  and  objects  which  the  provisions  for  a  stay  can,  by 
any  possibility,  be  supposed  designed  to  carry  out  But  such  provisions  must 
be  construed  in' connection  with  the  clause  in  section  5117,  which  provides  that 
■"no  discharge  granted  under  this  act  shall  release,  discharge,  or  affect  any  per- 
son liable  for  the  same  debt  for  or  with  the  bmkrupt,  either  as  partner,  joint 
contractor,  indorser,  surety,  or  otherwise."  Since  it  is  necessary,  in  cases  of 
partners  and  joint  contractors,  that  an  action  shall  be  brought  against  all  the 
partners  and  all  the  joint  contractors  to  proceed  against  them  all,  and  that  the 
judgment  to  be  rendered  shall  be  a  joint  judgment  against  all,  unless  one  or  more 
of  them  shall  have  died,  or  been  discharged  from  the  obligation  of  the  contract  or 
indebtedness  by  operation  of  law,  an  action  against  the  bankrupt  and  certain 
other  parties,  upon  a  joint  contract  made  by  them,  will  not  be  stayed,  but  may 
be  prosecuted  to  judgment,  and  an  order  entered  staying  all  proceedings  against 
the  bankrupt  upon  the  judgment.  This  course  does  not  interfere  with  the  at- 
tainment of  the  objects  sought  by  the  bankrupt  law.  Nor  will  a  stay  ofthe 
proceedings  against  the  other  joint  defendants  be  granted,  since  the  filing  of  the 
petition  in  bankruptcy  can  not  have  a  greater  efiVct  than  the  discharge.  (Hoyt 
V.  Freel,  4  B.  R.  131 ;  s.  c.  S  Abb.  Pr.  [N.^.]  320;  s.  c.  2  L.  T.  B.  144;  Qiveni 
V.  Bobbins,  5  Ala.   676 ;    contra,  Tinkum  v.  O'Neale,  5  Nev.  93.) 

If  one  of  two  partners  become  bankrupt  while  an  action  for  the  conversion 
of  property  is  pending,  the  suit  may  be  prosecuted  against  the  other  partner, 
although  it  is  stayed  as  to  the  bankrupt.     {Hogertddbler  v.  Lyon,  12  Kans.  276.) 

Where  one  partner  is  bankrupt,  the  proceedings  may  be  stayed  as  to  him, 
and  a  judgment  may  be  entered  against  the  other  partner,  to  be  enforced  agdnst 
the  partnership  property  and  the  property  of  the  solvent  partner.  (Loinme  v. 
Miitiing,  1  Mont.  290.) 

This  clause  contemplates  application  bv  the  debtor  for  a  stay  under  ite  pro- 
vision, unless  the  creditor  proves  his  debt,  which  operates  as  a  stay,  and  in 
strictness  he  should  apply  for  such  a  stay.  But  where  he  has  omitted  to  apply 
for  such  u,  stay,  and  judgment  has  been  rendered.agaiiist  him,  he  may,  neverthe- 
less, interpose  his  discharge,  and  obtain  a  stay  of  proceedings  for  an  examina- 
tion  supplementary   to   the  judgment  founded  upon  a  debt  from  which  hois 
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released  by  his  discharge,  on  the  payment  of  the  costs  that  accrupd  in  the  suit 
subsequent  to  the  filing  of  his  petition  in  bankruptcy,  and  the  costs  of  the  ino- 
,tion  for  such  a  stay.  {World  Company  v.  Broohs,  8  B.  R.  588;  s.  c.  7  Abb.  Pr. 
|N.  S.]  212.) 

A  stay  may  be  granted  although  the  name  of  the  creditor  does  not  appear 
upon  the  proceedings,  and  no  notice  thereof  has  been  served  upoo  him.  {In  re 
Wm.  Archenbraun,  11  B.  R.  149;  s.  c.  7  C.  L.  N.  99.) 

Qiusre.  Do  the  words  "any  such  suit  or  proceeding"  include  something 
more  than  any  suit  at  law  or  in  equity  ?  And  will  they  cover  any  legal  mode 
of  enforcing  payment  of  a  provable  debt?  Would  a  creditor  who  should 
undertake  to  prosecute  a  proceeding  in  admiralty,  or  to  seize  on  execution  after- 
acqnired  property  of  the  bankrupt,  be  within  the  scope,  as  he  clearly  would  be 
within  the  mischief,  of  this  section  ?  If  this  be  so,  no  creditor  holding  a 
provable  debt  can  prosecute  any  proceedings  for  its  recovery  pending  the  bank- 
ruptcy. {Minon  v.  Van  Nostrand,  i  B.  R.  108;  s.  c.  Lowell,  458;  s.  c.  1 
Holmes,  251.) 

The  district  court  can  not  stay  proceedings  upon  charges  filed  with  a  magis- 
trate, before  whom  the  bankrupt  had,  prior  to  the  filing  of  his  petition,  given 
his  recognizance  to  appear  for  examination,  under  the  laws  for  the  relii-f  of  poor 
■debtors,  in  order  to  release  himself  from  arrest.  The  bankrupt  having  before  his 
■bankruptcy,  given  a  recogniziinee  to  take  the  poor  debtoi's  oath,  or  surrender,  and 
the  arrest  not  being  avoided  by  the  bankruptcy,  the  district  court  has  no  right 
to  avoid  it  indirectly  by  requiring  the  proceedings  under  it  and  which  are  insti- 
tuted at  the  debtor's  instance  to  be  conducted  in  any  particular  manner,  or  to  be 
'stayed  in  part  for  his  further  advantage.  The  filing  of  the  charges  does  not  ap- 
pear to  be  a  suit  or  proceeding  for  the  recovery  of  the  debt  more  than  would  be 
ti  renewal  of  the  execution,  or  the  ch.arging  in  execution,  or  any  other  matter  in- 
■cidental  to  the  lawful  arrest.  {Minon  y.  Van  2fostrani,  i  B.  R.  108;  s.  c. 
Lowell,  458;  s.  c.  1  Holmes,  251.) 

A  claim  in  tort  for  a  personal  injury  can  not  be  stayed,  for  it  is  not  provable 
until  final  judgment  is  obtained.  {In  re  Hennocksburg  &  Block,  7  B.  R.  37 ;  s. 
c.  6  Ben.  150.) 

If  a  verdict  is  rendered  in  an  action  for  a  personal  tnrt  prior  to  the  com- 
mencement of  the  proceedings  in  bankruptcj',  the  proceedings  for  the  entry  of 
a  judgment  on  the  verdict  will  not  be  stayed.  {Zimmer  v.  Schleehauf,  11  B.  R. 
313;  s.,c.  115  Mass.  53.) 

A  suit  against  a  corporation  will  not  be  stayed.  {Meyer  v.  Aurora  In>.  Co. 
7B.  R.  191.) 

A  proceeding  to  revive  a  judgment  so  that  it  may  operate  as  a  lien  on  real 
estate  is  a  proceeding  that  may  be  stayed.  {Bratton  v.  Anderson,  14  B.  R.  99; 
s.  c.  5  Rich.  [N.  S.]  504.) 

A  judgment  entered  after  a  motion  for  a  stay  of  proceedings  is  erroneous, 
although  it  provides  that  no  execution  shall  issue  without,  a  further  orcer  of  the 
■court.     {McKay  v.  Funk,  13  B.  R.  334;  s.  c.  37Iowa,  661.) 

If  a  motion  is  made  for  a  stay  of  the  proceedings  in  an  action  to  foreclose  a 
mortgage,  that  portion  thereof  looking  to  a  personal  judgment  against  the 
mortgagor  should  be  stayed.  {McKay  v.  Funk,  13  B.  R.'33i;  s.  c.  37  Iowa, 
■661.) 

Where  an  attachment  was  issued  more  than  four  months  before  the  com- 
mencement of  the  proceedings  in  bankruptcy,  the  priiceedinzs  for  a  jndssment 
in  rem  against  the  property  will  not  be  stayed.  {Mason  v.  Wurlheas,  14  B.  R. 
341 ;  s.  c.  7  W.  Va.  532.) 

A  proceeding  on  an  attachment  issued  more  than  four  months  before  the 
commencement  of  the  proceedings  in  bankruptcy  may  be  stayed.  {Ray  v. 
Wight,  14  B.  R.  563;  s.  c.  119  Mass.  426.) 
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If  the  creditor  institutes  his  suit  within  the  time  limited  by  the  State  law,  in 
order  to  render  a  stockholder  liable  for  his  debt,  but  is  prevented  from  obtaining 
a  judgment  by  an  injunction  issued  from  the  district  court  at  the  instance  of  the 
stockholders,  the  latter  can  not,  in  a  suit  against  him,  object  that  no  judgment 
has  been  obtained.     (STieUingten  v.  Howland,  53  N.  Y.  371.) 

The  suggestion  of  bankruptcy  is  one  to  be  made  by  the  bankrupt.  The  con- 
tinuance by  the  bankrupt  law  is  to  be  granted  "  upon  the  application  of  the 
bankrupt."  The  plea  of  a  discharge  in  bankruptcy  is  a  personal  one,  which  the 
defendant  may  make,  or  not,  at  his  own  election.  If  the  defendant  declines 
relying  upon  the  privilege  granted  by  the  statute,  the  cause  proceeds  to  trial. 
If  judgment  is  rendered  against  him,  it  is  a  valid  judgment,  and  is  unaffected  by 
his  discharge.  The  plaintiff  has  no  more  right  to  suggest  the  bankruptcy  of 
the  defendant  than  he  has  to  plead  his  certificate  of  discharge,  if  he  obtains  one. 
He  can  no  more  file  one  plea  for  him  than  another.  The  defendant  is  the  judge 
of  his  own  defense.  The  suggestion  of  bankruptcy  is  not  like  the  suggestion  of 
the  death  of  a  party ;  in  that  case  no  valid  judgment  can  |pe  rendered  against 
the  deceased.  But  notwithstanding  the  defendant's  bankruptcy,  a  valid  judg- 
ment can  be  rendered  against  him,  unless  he  avails  himself  of  the  proceedings 
in  bankruptcy.  {Palmer  v.  Merrill,  57  Me.  26;  in  re  Leibenstein  et  al.  4  0.  L. 
N.  809.) 

In  Maine  it  was  the  intention  of  the  legislature  in  enacting  the  act  of  1868, 
c.  157,  that  a  defendant,  whether  alone  or  one  of  many  defendants,  taking  advan- 
tage of  his  bankruptcy,  should  not  recover  costs  if  the  plaintiff  should  elect  to 
strike  his  name  from  the  writ.  The  striking  of  the  defendant's  name  from  the 
writ  is  a  discontinuance.  It  is  not  necessary  that  the  technical  term  discontinu- 
ance should  be  used.     {Seviery  v.  Bartlett,  57  Me.  416.) 

It  is  not  the  duty  of  the  court  to  stay  proceedings  upon  being  advised  that 
the  debtor  has  filed  his  petition  in  bankruptcy,  whether  asked  to  do  so  or  not. 
Courts  seldom  act  as  counsel  for  parties,  or  trust  legal  rights  upon  them.  It  is 
the  duty  of  counsel  to  present  the  causes  of  their  clients,  and  of  the  courts  to  pass 
upon  such  matters  as  are  presented.     {Stone  v.  Natl  Bank,  .39  Ind.  284.) 

Where  the  creditor  has  not  proved  his  claim  in  bankruptcy,  the  pendency  of 
the  proceedings  in  bankruptcy  can  not  be  pleaded  in  bar  of  an  action  to  recover 
the  claim  before  the  debtor's  final  discharge.  {Stone  v.  Nat'l  Bank,  39  Ind. 
284.) 

An  afSdavit  of  defense  that  the  defendant  has  been  adjudged  bankrupt  is 
suflBcient  to  prevent  the  entry  of  a  judgment  against  him  until  he  has  a  reasonable 
time  to  apply  for  a  discharge.  {Frostman  v.  Eichs,  15  B.  R.  41 ;  s.  c.  3  W.  N. 
202;  s.c.  24  Pitts.  L.  J.  80.) 

A  suggestion  of  the  bankruptcy  of  the  appellee  on  the  information  and  belief 
of  the  appellant  is  not  such  evidence  as  will  justify  any  action  on  the  part  of  the 
appellate  court.     {Booker  v.  Adkins,  48  Ala.  529.) 

'The  motion  for  a  continuance  must  be  properly  presented,  and  an  adjudication 
obtained  thereon,  before  the  entry  of  a  judgment.  A  motion  which  is  not  served 
upon  the  plaintifi"  nor  brought  to  the  notice  of  the  court  is  not  sufficient.  {Dan- 
lar  V.  Baker,  104  Mass.  211.) 

When  it  appears  from  the  record  in  the  appellate  court  that  a  cause  against 
several  defendants  was  continued  as  to  some  of  them,  on  their  plea  of  bankrupt- 
cy, the  appellate  court  will  presume  that  suflBcient  evidence  of  the  truth  of  the 
plea  was  shown  to  the  court,  unless  the  contrary  is  made  to  appear.  (Melmn  v. 
Olark,  45  Ala.  285.)  f  f  v 

The.suggestion  of  the  defendant's  bankruptcy  operates  as  an  injunction  against 
the  further  prosecution  of  the  suit,  and  such  further  proceeding  must  be  deemed 
void  while  the  injunction  continues.     {Penny  v.  Taylor,  10  R.  R.  200.) 

This  provision  is  especially  addressed  to  the  bankrupt  court,  and  the  stay 
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provided  for  is  to  be,  and  is  in  practice,  granted  by  that  court.  The  option  to 
■endeavor  to  obtain  a  discharge,  and  failing  in  that,  to  defend  all  undelermined 
personal  actions,  is  a  right  given  to  a  debtor  by  the  bankrupt  act  und.  r  the  con- 
■stitutiim  of  the  United  Statts,  and  he  is  entitled  to  be  protected  in  that  right  by 
the  biiikiupt  court,  (InreM..  Rosenbersr,  2  B.  R.  236;  s.  c.  8  Ben  14;  in  re 
Metcair&  Dune  in,  1  B.  R.  201 ;  s.  c.  2  Ben.  78;  in  re  Homtio  Reed,  1  B.  R.  1 ; 
in  re  Jacoby,  1  B.  R.  1 18;  i»  re  Louis  Mayers,  1  B.  R.  681  ;  s.  c.  2  Ben.  424 ; 
Samson  v.  Burton,  4  B.  R.  ] ;  s.  c.  5  Ben.  325 ;  Slinaon  v.  JUeMurray,  6  Humph. 
339.) 

This  provision  was  intended  for  the  protection  of  the  debtor.  Still  it  is  ob- 
vious that  the  district  court  has  the  power  to  stay  creditors  from  proceeding  at 
all  in  a  Stiile  court  until  the  question  of  discharge  is  determined.  The  assignee 
may  apply  for  the  stay,  but  tne  granting  of  the  same  is  a  matter  resting  in  the 
discretion  of  tlie  court,  and  will  be  refused  when  it  would  lead  to  embarrassment 
and  delay.     {Samton  v.  Burton,  4  B.  R.  1 ;  s.  c.  .5  Ben.  325.) 

The  stay  is  temporary.  The  object  of  the  stay  is  to  give  time  for  putting 
into  action  the  permanent  bar  to  the  debt.  If  the  discharge  is  refused,  the  stay 
ceases;  its  object  having  been  accomplished,  and  the  bankrupt  having  had  an 
opportunity,  unharassed  by  suits,  to  endeavor  to  obtain  his  discharge.  If  the 
discharge  is  granted,  the  stiy  ceases.  The  bankrupt  is  then  able  to  plead  his 
discharge  in  any  suit.  When  the  discharge  is  pleaded,  the  question  of  the  ex- 
tent of  iis  operation  upon  the  debts  of  the  bankrupt  comes  up  for  determination 
by  the  court  in  which  it  is  pleaded.  {In  re  M.  Rosenberg,  2  B.  B.  236 ;  s.  c.  3 
Ben.  14.) 

The  language  of  the  injunction  should  be  in  accordance  with  the  statute.  The 
injunction  only  continues  in  force  until  the  question  of  discharge  can  be  deter- 
mmed.  The  eflfect  of  the  discharge  is  to  terminate  the  injunction.  No  motion 
for  a  dissolution  is  needed.  No  order  to  show  the  termination  is  required.  The 
bankrupt  must  use  his  di.schai  ge  as  his  protection  in  cases  thereby  aif-;cted.  (In 
re  Veder  G.  Thomas,  3  B.  R.  38.) 

If  a  motion  was  made  for  a  continuance  upon  a  suggestion  of  the  defendant's 
bankruptcy  before  judgment,  a  discharge  may  be  pleaded  on  the  allowance  of  a 
writ  of  review.     {Todd  v. Barton,  13  B.  R.  197;  s.  c.  117  Mass.  291.) 

If  the  court  is  satisfied  that  the  refusal  of  a  continuance  on  the  suggestion  of 
the  bankruptcy  of  the  defendant  his  worked  injustice  to  him,  it  may  in  its  dis- 
•cretion  grant  him  a  review.  {Toddy.  Barton,  13  B.  R.  197;  s.  c.  117  Mass. 
^91.) 

An  affirmance  of  a  judaiment  by  an  appellate  court,  where  no  suggestion  of 
the  bankrupti-y  uf  the  appellant  is  made,  is  valid  although  the  proceedings  are 
then  pending.     {Flanagan  v.  Pearson,  14  B.  R.  37  ;  s.  c.  42  Tex.  1.) 

If  the  defendant  is  adjudged  bankrupt'  after  the  rendition  of  a  judgment 
against  him  in  an  action  of  -jectinent,  this  is  no  ground  for  staying  proceedings 
in  an  appellate  court.     {AUton  v.  Wingfleld,  53  Gfeo.  18.) 

An  action  pending  in  the  court  of  appeals  of  the  State,  to  which  an  appeal 
was  taken  by  tlie  bankrupt  prior  to  the  commencement  of  proceedings  in  bank- 
ruptcy, miy  be  stayed.  In  such  a  case  there  is  no  final  judgment  within  the 
meaning  of  the  bankrupt  act.  A  motion  for  further  serurity  in  such  a  suit  on 
the  part  of  the  creditor  is  a  proceeding  against  the  bankrupt.  {In  re  Metcalf  & 
Duncm,  1  B.  R.  201  ;  s.  c.  2  Ben.  78;  in  re  Leszynski,  3  Ben.  487./ 

A  judgment  in  a  subordinate  court,  from  which  an  appeal  is  taken,  is  final  in 
the  seii.se  of  this  section.  It  is  not  the  purpose  of  the  statute  to  suspend  the 
right  of  a  plaintiff  to  maintain  in  the  appellate  court  the  correctness  and  validity 
of  a  judgment  from  which  tiie  bankrupt  may  choose  to  take  an  appeal,  until  the 
determmation  of  the  question  of  his  discharge.  Proceedings  in  the  appellate 
court  «m1I  not  be  stayeil  when  the  defendant  appeals  and  then  becomes  bankrupt. 
iMerritl  v.  Olidden,  5  B.  R.  157;  s.  c.  39  Oal.  559.) 
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If  the  appellee  becomes  bankrupt  after  the  submission  of  the  case  in  the  ap- 
pellate court,  the  judgment  will  be  rendered  as  of  the  date  of  the  submission. 
{Boolcer  v.  AdUns,  48  Ala.  529.) 

If  the  sheriff,  acting  under  an  execution  issued  upon  a  judgment  rendered 
after  the  commencement  of  the  proceedings  in  bankruptcy,  proceeds  to  sell  the 
property  after  he  is  served  with  an  injunction  from  the  district  court,  he  may  be 
held  liable  in  an  action  of  trespass  for  the  damages.  (Stinson  v.  McMurray,  6 
Humph.  339;  Turner  t.  Qatewood,  8  B.  Mon.  613.) 

"Where  the  action  of  the  creditor  does  not  tend  to  enforce  any  demand 
against  the  bankrupt,  nor  deprive  the  assignee  of  any  property  or  right,  the 
stay  is  not  violated.  {In  re  Hirsch,  2  B.  R.  8 ;  s.  c.  2  Ben.  493 ;  s.  c.  1  L.  T.  B. 
92.) 

The  power  conferred  upon  the  district  court  by  this  section,  of  granting  in- 
junctions to  stay  suits  and  proceediugs  to  recover  debts  from  a  bankrupt,  is  not 
granted  to  any  other  court  than  the  "  court  in  bankruptcy,"  which  means  the 
court  where  the  proceedings  in  bankruptcy  arc  pending.  When  the  bankrupt 
applies  for  the  benefit  of  the  bankrupt  act  in  one  district,  the  district  court  of 
another  district  has  no  power  to  grant  an  injunction  to  stay  suits  brought  by 
creditors  against  him.  {In  re  H.  Richardson  et  al.  2  B.  R.  202 ;  s.  c.  2  Ben.  517 ;. 
8.  c.  2  L.  T.  B.  20.) 

When  the  amount  of  the  debt  is  in  dispute,  the  suit  should  be  allowed  to 
proceed  to  judgment.  {In  re  Bundle  &  Jones,  2  B.  R.  113 ;  in  re  H.  Richardson 
et  al.  2  B.  R.  202;  s.  c.  2  Ben.  517 ;  s.  c.  2  L.  T.  B.  20;  Norton  v.  SwUzer,  93 
U.  S.  855;  s.  c.  27  La.  An.  25.) 

So  long  as  the  adjudication  of  bankruptcy  stands  unrevoked,  all  inquiry  as 
to  the  validity  or  existence  of  the  debt  claimed  to  be  due  to  the  petitioning 
creditor  m  Involuntary  proceedings  is  precluded.  The  debt  due  to  such  creditor 
was  established  for  the  purposes  of  the  adjudication,  and  neither  the  debt  nor 
Jhe  adjudication  can  be  attacked  upon  a  motion  to  vacate  an  order  staying  pro- 
ceedings in  a  State  court.     {In  re  Fallon,  2  B.  R.  277.) 

The  order  staying  proceedings  will  be  vacated  when  there  is  unreasonable 
delay  in  procuring  a  discharge.  {In  reW.  Belden,  6  B.  R.  443;  s.  c.  5  Ben. 
476.) 

A  creditor  who  has  not  proved  his  debt  has  no  status  in  the  court  of  bank- 
ruptcy. He  does  not  submit  himself  to  its  jurisdiction,  and  his  right  to  proceed 
is  no  farther  affected  than  it  is  affected  by  the  restraining  words  of  the  statute. 
But  this  restraint  is  by  the  very  terms  of  the  statute  subject  to  a  condition,  and 
thai  condition  is  that  the  restraint  shall  not  exist  if  the  bankrupt  does  not  use 
reasonable  diligence  to  obtain  his  discharge.  But  the  suit  can  only  be  stayed 
by  the  court  in  which  it  is  pending.  There  is  no  reason  for  sending  him  into 
the  court  of  bankruptcy  to  apply  for  permission  to  proceed.  If  there  has  been 
unreasonable  delay,  the  proceedings  in  bankruptcy  do  not  arrest  his  suit,  and 
he  has  a  right  to  proceed,  which  has  not  been  surrendered  by  any  act  of  his, 
and  which  the  law  has  not  taken  away  from  him.  In  such  a  case  the  question 
of  unreasonable  delay  must  necessarily  be  a  question  to  be  determined  by  the 
court  in  which  the  creditor's  action  is  pending.  {Dingee  v.  Beoker,  9  B.  R.  508; 
s,  c.  9  Phila.  196.) 

Sec.  5107.— No  bankrupt  shall  be  liable  during  the  pendency 
of  the  proceedings  in  bankruptcy  to  arrest  in  any  civil  action,  un- 
less the  same  is  lounded  on  some  debt  or  claim  from  wiiich  his 
discharge  in  bankruptcy  would  not  release  him. 

Statute  Revised— March  2,  1867,  eh.  176,  §  26,  14  Sta\  529  Prior  Stat- 
ute—April 4,  1800,  oh.  19,  §§  22,  38,  60,  2  Stat.  27,  32,  35. 
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The  district  courts  are  competent  to  relieve  the  bankrupt  from  arrest  on  pro- 
cess from  a  State  court,  provided  the  arrest  was  founded  upon  a  debt  from  which 
a  discharge  in  bankruptcy  would  release  him.  (In  re  L.  Glaser,  1  B.  R.  S36; 
s.  c.  2  Ben.  180;  s.  c.  1  L.  T.  B.  57;  in  re  Boyst,  2  B.  R.  171 ;  State  v.  Bol- 
lini,  13  Mo.  179;  U.  8.  v.  Dobbins,  1  Penn.  L.  J.  91;  s.  c.  5  Law  Rep.  81;  in 
re  Mifflin,  1  Penn.  L.  J.  146 ;  in  re  Grcnville  T.  Winthrop,  5  Law  Rep.  24 ;  in 
re  Samuel  T.  Taylor,  16  B.  R.  40;  vide  in  re  Edson  Comstock,  22  Vt.  642; 
Sebb  V.  Powers,  7  Ala.  658.) 

The  district  courts  must  necessarily  inquire  into  that  question  and  decide  it 
for  themselves.  The  question  is  one  of  fact,  which  can  not  be  decided  on  «a) 
parte  testimony.  {In  re  L.  Glaser,  1  B.  R.  336;  s.  c.  2  Ben.  180;  s.  c.  1  L.  T. 
B.  57;  in  re  Boyst,  2  B.  R.  171.) 

The  proper  course  is  to  issue  a  writ  of  habeas  corpus,  and  on  the  hearing  to  dis^ 
charge  the  bankrupt  from  arrest.  (In  re  Williams  &  McPheeters,  11  B.  R.  145; 
s.  c.  6  Biss.  233.) 

The  bankrupt  should  apply  in  the  first  instance  to  the  State  court,  for  that 
will  avoid  a  conflict  of  jurisdiction.     {In  re  Michael  O'Mara,  4  Biss.  506.) 

Evidence  can  not  be  introduced  to  show  that  the  averments  in  the  declara- 
tion upon  which  the  arrest  is  founded  are  false.  {In  re  Devoe,  2  B.  B.  27 ;  s.  c. 
Lowell,  251;  s.  c.  1  L.  T.  B.  90;  in  re  J.  H.  Kimball,  2  B.  R.  204,  354;  s.  c.  2 
Ben.  654;  s.  c.  6  Blatch.  292.) 

When  it  appears  from  the  face  of  the  proceedings  that  the  debt  is  one  from 
which  a  discharge  will  not  release  the  debtor,  he  can  not  be  relieved.  It  is  not 
necessary  that  this  should  appear  from  the  declaration.  It  is  sufScient  if  it  ap- 
pear from  the  afiBdavit  and  order  of  arrest,  even  though  these  are  ex  parte.  Their 
verity  can  not  be  called  in  question  in  the  bankrupt  court.  They  are  entitled 
to  as  much  credit  as  more  formal  and  specific  proceedings.  {In  re  J.  H.  Kim- 
ball, 2  B.  R.  204,  354 ;  s.  c.  2  Ben.  554 ;  s.  c.  6  Blatch.  292 ;  in  re  W.  B.  Rob- 
inson, 2B.  R.  342;  s.  c.  36  How.  Pr.  176;  s.  c.  6  Blatch.  253;  s.  c.  2  L.  T.  B. 
18;  in  re  Migel,  2  B.  R.  481 ;  in  re  Leibenstein  et  al.  4  0.  L.  N.  309 ;  contra, 
in  re  Williams  &  McPheeters,  1 1  B.  R.  145 ;  s.  c.  6  Biss.  233.) 

The  necessity  for  an  examination  by  the  district  court  of  the  papers  on  which 
the  arrest  is  founded,  is  not  to  determine  whether  the  bankrupt  was  liable  by 
the  State  law  to  arrest,  or  whether  he  was  arrested  on  a  debt  which  is  in  fact 
not  dischargeable,  in  bankruptcy,  but  solely  to  determine  whether  the  State 
court  intended,  in  ordering  the  arrest,  to  found  it  on  a  debt  or  claim  which 
would  not  be  discharged  by  a  discharge  in  bankruptcy.  The  distinction  is  a 
plain  one.  If  the  bankrupt  claims  that,  on  the  merits,  the  facts  on  which  the 
State  court  acted  in  ordering  his  arrest  did  not  exist,  he  must  try  that  question  in 
the  State  court.  The  district  court  can  not  go  into  such  an  inquiry.  It  can 
not  try  that  question  on  affidavits  or  by  proofs.  {In  re  Valk  et  al.  3  B.  R.  278  ;  s. 
c.  3  Ben.  431.) 

The  bankrupt  should  move  for  a  discharge  in  the  State  court,  and  contro- 
vert the  facts  on  that  motion.     {In  re  Migel,  2  B.  R.  481.) 

A  judgment  rendered  upon  a  complaint  setting  forth  all  thefacts  that  make 
up  the  fraud  is  conclusive  evidence  of  the  fraud.  {In  re  Patterson,  1  B.  R.  307 ; 
s.  c.  2  Ben.  155 ;  in  re  Seymour,  1  B.  R.  29 ;  s.  c.  1  Ben.  348 ;  in  re  Pettis,  2  B. 
R.  44;  s.  0.  7  A.  L.  Reg.  695.) 

A  judgment  rendered  in  an  action  for  deceit  does  not  so  merge  the  original 
cause  of  action  as  to  make  the  demand  dischargeable.  The  record  of  the  action 
in  which  the  execution  issues  may  be  looked  at,  and  if  it  shows  a  material 
and  traversable  allegation  of  fraud  as  its  sole  foundation,  the  debt  or  demand 
may  fairly  be  said  to  be  one  founded  in  fraud,  and  the  action  to  be  one  founded 
upon  a  debt  or  claim  from  which  the  bankrupt's  discharge  would  not  release  him. 
{In  re  Whitehouse,  4  B.  R.  63;  s.  c.  Lowell,  439.) 
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But  where  the  debt  is  one  from  which  a  discharge  in  bankruptcy  will  not  re- 
leasethe  bankrupt,  ho  can  not  be  relieved.  {In  re  L.  Ghiser,  1  B.  E.  336;  s.  c. 
2  Ben  180;  s.  c.  1  L.  T.  B.  57;  in  re  Patterson,  1  B.  R.  307;  s.  c.  2  Ben.  155; 
in  re  Seymour,  1  B.  R.  29;  s.  c.  1  Ben.  348;  in  re  Pettis,  2  B.  R.  44;  s.  c.  7  A. 
L  Ree.  695  ;  in  re  G.  W.  Kimball,  1  B.  R.  1 93 ;  s  c.  2  Ben.  38 ;  in  re  Devoe,  2 
B.  R.  '27 ;  s.  c.  Lowell,  251 ;  s.  c.  1  L.  T.  B.  90 ;  Eorter  v.  Earlan,  7  B.  R.  238 ; 
s.  c.  9  Phila.  63.) 

Though  the  State  court  would  probably  release  the  debtor,  it  is  the  duty  of 
the  district  court  to  see  that  he  is  released,  and  to  protect  him.  {In  re  Simpson, 
2  B.  R.  47;'««  re  Wiggers,  2  Biss.  71.) 

The  refusal  of  a  previous  application  by  the  State  court  is  not  final  and  bind- 
ing.    {In  re  Wiggers,  2  Biss.  71.) 

It  was  obviously  the  object  of  the  law  to  bring  the  bankrupt  at  all  times 
within  the  control  and  disposition  of  the  district  court,  and  the  State  courts  ran 
not  have  control  over  the  bankrupt  in  a  manner  different  from  that  authorized 
by  the  law.  {In  re  Wiggers,  2  Biss.  71 ;  Bishop  v.  Laewen,  2  Pean.  L.  J. 
364.) 

There  is  no  distinction  between  an  arrest  on  mesne  and  final  process.  So  far 
as  the  arrest  is  concerned  the  object  and  intent  of  ttiis  clause  are  the  gime.  {In 
re  Wiggers,  2  Biss.  71;  re  in  IMiflJin,  1  Penn.  L.  J.  146.) 

The  district  court  has  the  power  to  require  a  citizen  within  its  jurisdiction 
to  release  a  person  held  in  custody  beyond  its  jurisdiction.  {Hazleton  v.  Valen- 
tine, 2  B.  R.  31;  s.  c.  Lowell,  270;  s.  c.  1  L.  T.  B.  105.) 

Rule  XXVII  applies  only  to  the  court  in  which  the  proceedings  in  bank- 
ruptcy are  pending.     {In  re  Seymour,  1  B.  R.  29;  s.  c.  1  Ben.  848.) 

The  authority  of  the  district  court  to  release  a  bankrupt  from  imprisonment 
applies  only  to  cases  where  the  arrest  is  made  after   the   commencement  of  pro- 
ceedings in  bankruptcy.     {In  re  VT.  A.  Walker,  1  B.  R.  318;  s.  c.  Lowell,  222 
Hazleton  v.   Valentine,  2  B.  R.   31;    s.  c.   Lowell,  270;    s.  c.  1  L.  T.  B.  105 
Minon  v.    Van  Nostrand,  4  B.  R.  108;  s.  c.  Lowell,  458;  s.  c.  1  Holmes,  251 
in  re  Hoskins,  Crabbe,  466;  Shuli  v.  Fleisher,  1  Penn.  L.  J.  11;    m  re  Rank, 
Crabbe,  493;  m  re  Jonathan  H.  Oheney,  5  Law  Rep.  19.) 

The  ariest  contemplated  is  manifestly  a  new  arrest  for  the  benefit  of  the  cred- 
itor. The  fact  that  the  debtor  was  not  found  guilty  by  the  magistrate  in  the 
proceedings  before  tiim  under  the  act  relating  to  poor  debtors,  and  was  therefore 
permuted  to  go  at  large  pending  the  appeal,  does  not  make  the  taking  of  his 
body  on  execution,  in  case  of  his  ultimate  conviction,  a  new  arrest.  So  far  as 
the  creditor  is  concerned,  it  is  a  restoring  of  the  debtor  to  the  confinement  from 
which  he  had  obtained  a  temporary  relief  pending  the  appeal.  It  is  not  an  arrest 
within  the  contemplation  of  this  clause.     {8to:kwell  v.  Silloioay,  100  Mass.  287.) 

A  prisoner  out  on  bail  is  theoretically  and  practically  in  arrest,  substantially, 
to  all  intents  and  purposes,  the  same  as  if  he  had  not  been  released  on  bail. 
{Hazleton  v.  Valentine,  2  B.  R.  31;  s.  c.  Lowell,  270;  s.  c.  1  L.  T.  B.  105;  in 
re  Rank,  Crabbe,  493;  i/i  re  Jonathan  H.  Cheney,  5  Law  Rep.  19;  vide  Foxall 
T.  L  vi,  1  Cranch  p.  C.  139;  Lingan  v.  BayUy,  1  Cranch  C.  C.  112.) 

The  proceeding  to  discharge  a  debtor  from  arrest  is  very  limited  in  its  scope. 
The  action  of  the  district  court  is  confined,  in  pouit  'if  time,  to  the  pendency  of 
the  proceedings  in  bankruptcy.  They  are  pending,  so  far  as  the  debtor  is  en- 
titled to  relief  by  virtue  of  the  provisions  of  tliis  section,  only  until  the  termina- 
tion of  pniceedings  for  the  discharge  of  the  barikru|jt.  {In  re  J.  H.  Kimball  2 
B.  R.  2U4;  s.  c.  2  Ben.  654;  s.  c.  6  BUtch.  292;  in  re  Nathaniel  Dole,  7  B.  R. 
538;  s.  0.  s*  B.  R.  193;  s.  c.  11  Blatch.  499.) 

Where  a  debtor  files  his  petition  in  one  district,  the  district  court  of  another 
district  may,  in  a  proper  ca.se,  release  hi<ii  fioiu  arrest  under  the  provisions  of 
section  75y.     {In  re  Seymour,  1  B.  R.  29;  s.  c.  1  Ben.  348.) 
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Proceedings  in  voluntary  bankruptcy  by  an  imprisoned  debtor  is  a  fraud 
ipon  the  Stiite  laws,  and  will  prevent  his  obtaining  a  discharge  under  ihtm. 
^n  account  of  his  property,  which  only  includes  what  remains  after  the  assign- 
uent  in  banltruptcy,  is  defective  and  insufficient.  (People  v.  BrooTcs,  40  How. 
:>r.  165.) 

If,  prior  to  being  charged  in  execution,  a  debtor  makes  a  valid  assignment  of 
lis  propi-rty,  by  filing  his  pet'tion  in  bankruptcy,  the  fact  of  his  having  done  so 
vill  not  bar  his  discharge  under  the  State  laws;  nor  can  he  be  required  to  assign 
nore  than  his  contingent  interest  in  such  property,  in  the  event  of  its  being 
nore  than  sufficient  to  pay  his  debts,  or  of  the  bankruptcy  proceedings  being 
iismissed  or  discontinued.     (Soswig  v.  Seymour,  7  Robt.  427.) 

The  State  court  will  release  the  party  from  arrest  as  well  as  the  district 
;ourt.     (Jone»  v.  Emerson,  1  Caines,  487.) 

After  the  bankrupt  has  received  his  discbarge,  the  State  court  will,  on  a, 
jroper  application,  release  him  from  arrest.     {Oomstoch  v.  Grout,  17  Vt.  512.) 

A  creditor  who  holds  the  bankrupt  under  arrest,  upon  process  issued  before 
;he  commencement  of  the  proceedings  in  bankruptcy,  will  not  be  permitted  to 
jrove  his  debt,  unless  he  consents  to  discharge  the  bankrupt  from  custody.  (^In 
•e  Jonathan  H.  Cheney,  5  Law  Rep.  19.) 

Sec.  5108.* — At  any  time  after  the  expiration  of  six  months 
From  the  adjudication  of  bankruptcy,  or  if  no  debts  liave  been 
proved  against  the  bankrupt,  or,  if  no  assets  have  come  to  the 
bands  of  the  assignee,  at  any  time  after  the  expiration  of  sixty 
iays,  and  before  the  final  disposition  of  the  cause,  the  bankrupt 
may  apply  to  the  court  for  a  discharge  from  his  debts.  This 
section  shall  apply  in  all  cases  heretofore  or  hereafter  commenced. 

Statute  Revised— March  2,  1867,  ch.  176,  §  29,  14  Stat.  531.  Prior  Statute 
-Aug.  19,  1841,  ch.  9,  §  4,  5  Stat.  443. 

A  bankrupt  must  apply  for  his  discharge  before  the  final  disposition  of  the 
idministration  of  the  estate.     {In  re  Wm.  0.  Brightman,  15  B.  R.  213.) 

The  law  allows  the  bankrupt  to  apply  for  his  discharge  after  the  expiration  of 
iixty  days  from  the  adjudication,  and  within  six  months,  either  when  no  debts 
lave  been  proved,  or  when  no  assets  have  come  to  the  hands  of  the  assignee.  It 
s  only  when  both  debts  have  been  proved  and  assets  have  come  to  the  hands  of 
;he  assignee,  that  the  discharge  can  not  be  applied  for  until  after  the  expiration 
Df  six  months.     (In  re  B.  W.  &  J.  H.  Woolums,  1  B.  R.  496.) 

Where,  up  to  the  time  of  the  application  for  the  discharge,  the  assignee  has 
neither  received  nOr  paid  any  moneys  on  account  of  the  estate,  the  case  is  to  re- 
garded as  one  where  no  assets  have  come  to  his  hands,  even  though  he  may 
lave  reason  to  believe  that  he  will  thereafter  receive  money  on  account  of  the 
jstate  as  the  proceeds  out  of  the  assets  thereof.  {In  re  Dodge,  1  B.  B.  435  ;  s. 
3.  2  Ben.  347 ;  in  re  Hughes,  1  B.  B.  226 ;  s.  c.  2  Ben.  85 ;  s.  c.  1  L.  T.  B.  45.) 

Certificates  of  stocks  or  claims  against  debtors  of  the  bankrupt,  which  up  to 
;he  time  of  the  application  of  the  bankrupt  for  a  discharge  have  not  actually 
produced  anything,  and  for  which  the  only  offer  made  is  the  offiir  of  a  small 
ium  of  money,  wliile  there  is  strong  evidence  that  these  stocks  and  claims  ara 
ibsolutely  worthless,  may  very  justly  be  said  not  to  be  assets  at  the  time  of  the 
ipplication  for  a  discharge,  whatever  they  may  be,  or  may  become  afterward. 
[In  re  Soils,  3  B.  R.  761 ;  s.  c.  4  Ben.  143.) 

*  So  amended  by  Act  of  July  26,  1876,  ch.  234,  §  1,  19  Stat.  102. 
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Notes,  accounts,  and  claims  against  others,  on  which  no  money  has  been  re- 
ceived, are  not  considered  as  assets.  {In  re  Dodge,  1  B.  R.  435;  s.  c.  2  Ben. 
347 ;  in  re  Hughes,  1  B.  R.  226 ;  s.  c.  2  Ben.  85 ;  s.  c.  1  L.  T.  B.  45.) 

The  interpretation  given  to  the  term  "  no  assets  "  by  the  justices  of  the  Supreme 
Court,  in  Form  No.  35,  is,  that  the  assignee  has  not  received  or  paid  out  any 
money  on  account  of  the  estate.     {In  re  Dodge,  1  B.  R.  435 ;  s.  c.  2  Ben.  347.) 

It  is  not  necessary,  on  presenting  a  petition  for  discharge  to  produce  the  as- 
signee's return,  nor  any  certificate  from  the  assignee  that  no  assets  have  come  to 
his  hands,  nor  any  other  evidence  than  the  mere  statement  in  the  petition  that 
no  debts  have  been  proved,  or  that  no  assets  have  come  to  the  hands  of  the  as- 
signee. Of  course,  upon  the  return  of  the  order  to  show  cause  made  upon  the 
bankrupt's  application  for  his  discharge,  the  court  will  not  grant  the  discharge 
without  satisfactory  evidence  that  no  debts  have  been  proved,  or  that  no  assets 
have  come  to  the  hands  of  the  assignee.  The  highest  evidence  as  to  debts,  and 
the  highest  evidence  as  to  assets,  are  in  the  hands  of  the  assignee.  The  evi- 
dence, therefore,  must  come  from  him.  {In  re  Bellamy,  1  B.  R.  64;  s.  c.  1 
Ben.  390;  s.  c.l  L.  T.  B.  22.) 

The  assignee,  when  requested  by  the  bankrupt,  should  make  his  return  on 
Form  No.  35,  when  he  has  not  in  fact  received  or  paid  out  any  money  on 
account  of  the  estate,  even  though  he  may  have  reason  to  believe  that  he  will, 
at  some  future  time,  receive  moneys  on  account  of  the  same.  {In  re  Hughes,  1 
B.  R.  226;  s.  c.  2  Ben.  85;.  s.  c.  1  L.  T.  B.  45.) 

The  register  has  the  power  to  pass  an  order  requiring  the  assignee  to  make 
a  return.     {In  r«  Bellamy,  1  B.  R.  64;  s.  c.  1  Ben.  890;  s.  c.  1  L.  T.  B.  22.) 

When  debts  have  been  proved,  and  assets  have  come  to  the  hands  of  the  as- 
signee, an  application  for  a  discharge  can  not  be  filed  before  the  expiration  of  six 
months  from  the  adjudication  of  bankruptcy.  The  six  months  is  to  be  com- 
puted from  the  date  of  adjudication — not  from  the  date  of  filing  the  original  peti- 
tion. {In  re  Bodenheim  &  Adler,  2  B.  R.  419;  s.  c.  2  L.  T.  B.  64;  in  re  D.  K. 
Holmes,  14  B.  R.  209.) 

When  no  debts  have  been  proved  and  no  assets  have  come  to  the  hands  of 
the  assignee,  the  bankrupt  may  apply  for  a  discharge  even  after  the  expiration 
of  six  months.  {In  re  Cannaday,  3  B.  R.  1 ;  s.  c.  2  Biss.  75 ;  in  re  Vorbeck,  1 
Pac.  L.  R.  100;  in  re  Donaldson,  11  B.  R.  460;  s.  c.  2  Dillon,  346;  in  re  Wm. 
H.  Pierson,  ]0  B.  R.  107;  contra,  in  re  Wilmott,  2  B.  R.  214;  in  re  Franklin  A. 
Sloan,  12'B.  R.  59;  s.  c.  13  Blatch.  67;  in  re  Anson  Martin,  2  B.  R.  548;  inre 
Gallison«<  al.  5  B,  R.  353;  s.  c.  2  L.  T.  B.  1!)5;  in  re  Schenck,  5  B.  R.  93; 
inre  Farrell,  5  B.  R.  125;  in  re  Barrett,  11  B.  R.  527 ;  s.  c.  1  Cent.  L.  J.  556; 
in  re  Greenfield,  2  B.  R.  298,  811  ;  s.  c.  6  Blatch.  287;  in  re  Watson  &  Rey- 
nolds, 1  W.  N.  86,  334;  s.  c.  2  W.  N.  356;  in  re  Lowenstein,  13  B.  B.  479; 
s.  c.  3  Dillon,  145,) 

The  fact  that  the  debtor  is  an  involuntary  bankrupt  does  not  of  itself  alone 
prevent  his  discharge.  If  sections  5110  and  5112  do  not  prevent  it,  he  is 
entitled  to  a  discharge.  {In  re  S.  D.  Clark,  3  B.  R.  16;  s.  c.  2  Biss.  73;  in  re 
Dibblee  etal2  B.  R  617;  s.  c.  3  Ben.  283;  inre  Bunster,  5  B.  R.  83-  s  c.  41 
How.  Pr.  406;  s.  c.  5  Ben.  242.) 

The  bankrupt  is  not  required  to  pray  for  a  discharge  from  his  partnership 
debts  in  precise  words.  If  he  prays  to  be  discharged  from  all  his  provable 
debts,  he  virtually  prays  to  be  discharged  from  his  partnershin  debts.  (In  re 
Wm.  H.  Pierson,  10  B.  R.  107.) 

Sec.  5109.— Upon  application  for  a  discharge  being  made, 
the  court  shall  order  notice  to  be  given  by  mail  to  all  creditors 
who  have  proved  their  debts,  and  by  piiblication  at  least  once  a 
week  in  such  newspapers  as  the  court. shall  designate,  due  regard 
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being  liad  to  tlie  general  circulation  of  the  same  in  the  district, 
or  in  that  portion  of  the  district  in  which  the  bankrupt  and  his 
creditors  sliall  reside,  to  appear  on  a  day  appointed  for  that  pur- 
pose, and  show  cause  why  a  discharge  should  not  be  granted  to 
the  i)ankrupt. 

Statute  Reyised— March  2,  1867,  ch.  176,  §29,  U  Stat.  531.  Prior  Statute— 
Aug.  19,  1841,  cb.  9,  §  4,  5  Stat.  443. 

The  register  may  pass  the  order  to  give  notice  to  the  creditors  to  appear  and 
show  cause  against  the  discharge  of  the  banlcrupt.  {In  re  Gettleson,  1  B.  R. 
604.)  Contra;  but  he  may,  if  the  court  authorizes  him  to  do  so.  (In  re 
Bellamy,  1  B.  R.  64,  96,  113;  s.  c.  1  Ben.  890,  426,474;  s.  c.  1  L.  T.  B.  22.) 

The  order  in  Form  No.  51,  although  the  register  is  to  direct  it  to  be  issued, 
4s  to  have  the  signature  of  the  clerk  and  the  seal  of  the  court.  It  may  be  made 
returnable  before  the  court  at  the  office  of  the  register.  It  should  name  the 
newspapers  in  which  the  notice  is  to  be  published.  The  selection  of  the  news- 
papers is  to  be  made  with  due  regard  to  the  requirements  of  this  section,  and 
from  among  the  newspapers  naiTied  in  the  rules  of  the  court  in  bankruptcy. 
(7)1  re  Beiramy,  1  B.  R.  64,  113;  s.  c.  1  Ben.  426,  474.) 

If  the  bankrupt  does  not  apply  for  his  discharge  within  three  months,  the 
notice  need  not  say  anything  about  the  second  and  third  meetings  of  creditors. 
(Anon.  1  B.  R.  219.) 

The  notices  are  to  be  sent  only  to  the  creditors  who  have  proved  their  debts. 
{In  re  Mclntyre,  1  B.  R.  151 ;  s.  c.  1  Ben.  543 ;  Morse  v.  Presby,  25  N.  H.  299.) 

If  no  creditors  have  proved  their  debts,  the  publication  is  the  only  notice 
required  by  the  law.     (Anon.  1  B.  R.  123.) 

The  notices  are  to  be  sent  by  the  clerk.  The  clerk's  certificate  that  the 
notices  have  been  duly  mailed  is  sufficient  evidence  of  the  fact.  {Inre  Bellamy, 
1  B.  R.  64,  113;  s.  c.  1  Ben.  426,  474;  m  re  Townsend,  1  B.  R.  216;  s.  c.  2 
Ben.  62;   s.  c.  1  L.  T.  B.  2.) 

A  formal  judicial  process  and  return  is  not  necessary.  The  service  may  be 
by  letter.  {Linton  v.  Stanton,  i  La.  An.  401 ;  Beach  v.  Miller,  1 5  La.  An. 
601.) 

The  register  should  transmit  to  the  clerk  a  list  of  all  the  proofs  of  debts 
which  have  been  furnished  to  the  register  or  the  assignee,  containing  the  names, 
■residences  and  post  office  addresses  of  the  creditors  with  sufficient  particularity 
to  enable  the  notices  to  be  served  properly.  {In  re  Bellamy,  1  B.  R.  113 ;  s.  c. 
1  Ben.  474.) 

If  the  assignee  refuses  to  give  a  certificate  of  the  names  of  the  creditors  who 
have  proved  their  debts,  the  register  upon  the  application  of  the  bankrupt,  has 
the  power  to  pass  an  order  directing  the  assignee  to  furnish  such  certificate,  and 
it  is  the  duty  of  the  assignee  to  comply  with  it.  {In  re  Blaisdell  et  al.  6  B.  R. 
78;  s.  0.  42  How.  Pr.  274;  s.  c.  6  Ben.  420.) 

The  proof  of  publication  may  be  by  the  usual  affidavit  of  the  printer.  {In 
re  Bellamy,  1  B.  R.  96;  s.  c.  1  Ben.  426.) 

The  allegation  in  the  record  that  due  proofs  of  the  publication  of  the  no- 
tices were  given,  can  not  be  impeached  in  a  collateral  action.  {Linton  v.  Stan- 
ton, 4  La.  An.  401.) 

Sec.  5110. — No  discharge  (a)  shall  be  granted,  or,  if  granted 
shall  be  valid  in  any  of  the  following  cases : 

First.     If  the  bankrupt  has  willfully  (5)  sworn  falsely  in  his 
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affidavit  annexed  to  Iiis  petition,  schedule,  or  inventory,  or  upon 
any  examination  in  tiie  course  of  tiae  proceeding  in  bahkruptcy^ 
in  relation  to  any  material  fact. 

Second.  If  the  bankrupt  has  concealed  (c)  any  part  of  his  es- 
tate or  effects,  or  any  books  or  writings  relating  thereto ;  or  has 
been  guilty  of  any  fraud  or  negligence  in  the  care,  custody,  {d)  or 
delivery  to  the  assignee  of  the  property  belonging  to  him  at  the 
time  of  the  presentation  of  his  petition  and  inventory,  excepting 
such  property  as  he  is  permitted  to  retain  under  the  provisions 
of  this  Title,  or  if  he  has  caused,  permitted,  or  suffered  any  loss,, 
waste,  or  destruction  thereof. 

Third.  If,  within  four  months  before  the  commencement  of 
such  proceedings,  the  bankrupt  has  procured  his  lands,  goods^ 
money  or  chattels  to  be  attached,  {e)  sequestered,  or  seized  on 
execution. 

Fourth.  If,  at  anytime  after  (/")  the  second  day  ftf  March, 
eighteen  hundred  and  sixty-seven,  the  bankrupt  has-  .destroyed, 
mutilated,  altered,  (g)  or  falsified  any  of  his  books,  documents,  pa- 
pers, writings,  or  securities,  or  has  made  or  been  privy  to  the 
making  of  any  false  or  fraudulent  entrj'  in  any  book  of  account  or 
other  document,  with  intent  to  defraud  his  creditors;  or  has  re- 
moved (A)  or  caused  to  be  removed  any  part  of  his  property  from 
the  district,  with  intent  to  defraud  his  creditors. 

Fifth.  If  the  bankrupt  has  given  any  fraudulent  (t)  preference 
contrary  to  the  provisions  of  the  act  of  March  two,  eighteen  hun- 
dred and  sixty-seven,  to  establish  a  uniform  system  of  bankruptcy, 
or  to  the  provisions  of  this  Title,  or  has  made  any  fiaudulent  {j) 
payment,  gift,  transfer,  conveyance,  or  assignment  of  any  part  of 
his  property,  or  has  lost  any  part  thereof  in  gaming,  {k)  or  has 
admitted  {I)  a  false  or  fictitious  debt  against  his  estate. 

Sixth.  If  the  bankrupt,  having  knowledge  that  any  person 
has  proved  such  false  or  fictitious  debt,  has  not  disclosed  the  same 
to  his  assignee  within  one  month  after  such  knowledge. 

Seventh.  If  the  bankrupt,  being  a  merchant  or  tradesman, 
has  not,  at  all  times  after  the  second  day  of  March,  eighteen  hun- 
dred and  sixty-seven,  kept  proper  books  (m)  of  account. 

Eighth.  If  the  bankrupt,  or  any  person  in  his  behalf,  has  pro- 
cured the  assent  {n)  of  any  creditor  to  the  discharge,  or  influenced 
the  action  of  any  creditor  at  any  stage  of  the  proceedings,  by  any 
pecuniary  consideration  or  obligation. 

Ninth.  If  the  bankrupt  has,  in  contemplation  (o)  of  becoming 
bankrupt,  made  any  pledge,  payment,  transfer,  assignment,  or 
conveyance  of  any  part  of  his  property,  directly  or  indirectly,  ab- 
solutely or  conditionally,  for  the  purpose  of  preturring  any  creditor 
or  person  having  a  claim  against  him,  or  who  is  or  may  be  under 
liability  for  him,  or  for  the  purpose  of  preventing  the  property 
from  coming  into  the  hands  of  the  assignee,  or  of  being  distributed 
in  satisfaction  of  his  debts. 
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Tenth.  If  the  bankrupt  has  been  convicted  of  any  misde- 
meanor under  this  Title. 

Statute  Revised— March  2,  1867,  ch.  176,  §  29,  14  Stat.  531.  Prior  Statutes 
— Apiil  4,  1800,  ch.  19,  §§  36,  37,  2  Stat.  31 ;  Aug.  19,  1841,  ch.  9,  §  4,  5  Stat. 
443. 

Grounds  for  Witlitiolding;  a  Discliarg^e. 

(a)  The  acts  enumerated  in  this  section  are  not  in  the  nature  of  offenses, 
created  and  defined  by  the  bankrupt  law,  the  penalty  for  the  commission  of 
which  by  the  bankrupt  is  the  forfeiture  of  his  right  to  a  discharge.  The  bank- 
rupt act  was  intended  to  operate,  and  has  been  uniformly  held  to  operate  upon 
and  provide  for  the  discharge  of  debts  created  before  as  well  as  after  its  passage, 
and  in  respect  to  debts  contracted  before  its  passage,  it  is  clearly  a  retrospective 
and  retroactive  law  so  far  as  it  authorizes  the  discharge  of  such  prior  debts. 
Prior  to  the  passage  of  the  act,  the  debtor  had  no  right  to  a  discharge  from  such 
debts,  and  he  now  ha?  no  right  to  such  discharge  except  in  the  cases  provided 
for,  and  upon  the  conditions  prescribed  in  the  act.  These  provisions  create  no 
offenses,  and  there  is  no  forfeiture  of  an  existing  right  denounced  as  the  penalty 
for  a  newly  created  offense,  for  the  simple  and  obvious  reason  that  a  right  to  a 
discharge  in  the  cases  provided  for  did  not  exist  when  the  act  was  pa.ssed,  and 
therefore  the  provisions  are  not  retroactive  or  retrospective  in  the  proper  sense 
of  those  terms.  The  act  gives  a  debtor  a  right  to  a  discharge,  provided  he  fully 
complies  with  its  provisions,  and  is  not  brought  within  the  limitations,  ex- 
ceptions, or  prohibitory  provisions  of  the  act,  and,  as  this  right  only  exists  by 
virtue  of  the  bankrupt  act,  the  provisions  of  this  section  are  only  exceptions  in 
restriction  or  limitation  of  the  grant  of  power  to  the  bankruptcy  court,  under 
which  grant  alone  a  debtor  can,  in  any  case  not  excepted  from  its  opei'ation,  as- 
sert a  right  to  a  discharge.     {In  re  Cretiew,  5  B.  R.  423 ;  s.  c.  2  L.  T.  B.  137.) 

Congress  has  an  undoubted  right  to  annex  such  conditions  as  it  chooses  to 
the  grant  of  a  discharge.  Such  a  condition  is  not  a  punishment  nor  retroactive. 
It  is  simply  a  condition  precedent.  {In  re  Goodfellow,  3  B.  R.  452 ;  s.  c.  Low- 
ell, 510;  s.  c.  1  L.  T.  B.  179;  s.  c.  3  L.  T.  B.  69.) 

The  question  of  withholding  a  discharge  for  any  of  the  reasons  specified  in 
this  section,  when  the  bankrupt  has  taken  the  required  oath,  and  has  conformed 
to  all  the  modal  requirements  of  the  bankrupt  act,  is  one  wherein  the  creditors 
are  the  attacking  party.  If  they  do  not  enter  an  appearance,  and  file  specifica- 
tions, they  are  regarded  as  not  opposing  the  discharge,  and  as  assenting  to  it,, 
and  the  grounds  for  withholding  a  discharge  specified  in  this  section  are  re- 
garded as  not  existing  in  respect  to  the  particular  bankrupt.  {In  re  Sohuvler^ 
2  B.  R.  549;  s.  c.  3  Ben.  200;  s.  c.  2  L.  T.  B.  8-5;  in  re  Rosenfleld,  2  B.  R. 
117;  s.  c.  8  A.  L.  Reg.  44;  s.  c.  1  L  T.  B.  100.) 

If  the  formal  requirements  of  the  bankrupt  act  have  been  complied  with,  a 
discharge  is  only  to  be  refused  for  some  grounds  set  forth  in  this  section.  The 
fact  that  the  debt  of  the  creditor  is  a  fiduciary  debt,  is  no  ground  for  withholding 
a  discharae.  {In  re  Elliott,  2  B.  R.  110;  in  re  Tracy  et  al.  2  B.  R.  298;  Chap- 
man V.  Forsyth,  2  How.  202 ;  in  re  George  Brown,  5  Law  Rep.  258 ;  in  re  John 
C.  Tebbetts,  5  Law  Rep.  259;  in  re  Levi  H.  Young,  6  Law  Rep.  128;  vide  in  re 
Parker  et  al.  1  Penn.  L.  J.  370 ;  in  re  John  Haidison,  5  Law  Rep.  255 ;  in  re 
Heztkiah  Cease,  5  Law  Rep.  408.) 

Fraud  in  the  creation  of  a  debt  is  no  ground  for  withholding  a  discharge. 
{In  re  Rnthbone,  1  B.  R.  3  24;  s.  c.  2  Ben.  138;  in  re  Rosenfleld,  1  B.  R.  575;  s. 
c.  1  L.  T.  B.  100;  in  re  Wright  et  al.  2  B.  R.  41 ;  s.  c.  15  Pitts.  L.  J.  553;  in 
re  Bashford,  2  B.  R.  73;  in  re  Clarke,  2  B.  R.  110;  in  re  Doody,  2  B.  R.  201 ; 
in  re  Stokes,  2  B.  R.  212.) 

Neither  the  purchase  of  goods  when  the  bankrupt  knew  that  he  could  not  pay 
for  them,  nor  the  fraudulent  purchase  of  a  piano,  are  within  the  act.     The  frauds 
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■which  prevent  a  discharge  are,  nearly  all,  such  as  tend  to  the  injury  of  creditors 
generally.  One  who  has  been  induced,  by  fraudulent  representations,  to  sell 
goods  to  the  bankrupt,  finds  his  remedy  in  the  right  to  receive  a  dividend,  and 
to  bold  the  remainder  of  his  debt  undischarged  by  the  certificate.  Any  fraud 
OQ  the  act  may  be  given  in  evidence,  including  all  that  are  mentioned  in  section 
-5132.     {In  re  W.  M.  Rogers,  3  B.  R.  564;  s.  c.  Lowell,  423.) 

The  fact  that  the  assignee,  by  inadvertence  or  mistake,  has  set  apart  to  the 
bankrupt  certain  property  as  exempt,  which  is  not  exempt  by  law,  and  which 
should  be  subject  to  his  creditors,  is  no  ground  for  opposing  the  discharge.  The 
propiiety  of  the  assignee's  action  in  this  respect  should  have  been  contested  at  the 
proper  time,  and  in  the  proper  manner.     {Inre  Eidom,  3  B.  R.  106.) 

The  question  of  the  residence  or  place  of  business  of  the  bankrupt  may  be 
made  the  ground  for  opposing  the  discharge.  The  question  whether  the  petition 
is  filed  in  the  proper  district  is  a  question  of  jurisdiction.  If  the  court  does  not 
have  jurisdiction,  it, can  not  grant  a  discharge.  {In  re  Little,  2  B.  R.  294;  s.  c. 
3  Ben.  25 ;  in  re  Penn  et  al.  3  B.  R.  582 ;  s.  c.  4  Ben.  99 ;  in  re  Leighton,  5  B. 
R.  95.) 

Contra.  It  should  be  charged  that  the  bankrupt  has  willfully  sworn  falselyin 
relation  thereto.  The  false  oath  may  be  made  the  ground  for  withholding  the 
-discharge.     {In  re  Burk,  3  B.  R.  296 ;  s.  c.  1  Deady,  425 ;  s.  c.  2  L.  T.  B.  45.) 

An  averment  that  the  bankrupt  has  not  resided  or  carried  on  business  in  the 
^listrict  where  the  petition  is  filed  for  six  months  next  preceeding  the  filing  of 
the  petition,  is  too  broad.  It  may  be  true,  and  yet  the  bankrupt  may  be  entitled 
to  his  discharge.  It  is  only  necessary  that  he  should  have  been  in  the  district 
for  the  longest  period  during  that  six  months.  {In  re  Burk,  3  B.  R.  296:  s  c 
1  Deady,  425 ;  s.  c.  2  L.  T.  B.  45.) 

A  specification  which  alleges  that  the  bankrupt's  assets  are  not  equal  to 
thirty  per  cent,  of  the  claims  proved  against  his  estate  upon  which  he  is  hable 
as  principal  debtor,  without  alleging  that  the  consent  of  one-fourth  in  number 
and  one-third  in  value  of  the  creditors  holding  snch  debts,  was  not  filed  before 
or  at  the  hearing  upon  the  order  to  show  caUse,  is  insuflBcient.  The  question, 
however,  may  be  presented  by  the  opposing  creditor,  or  any  other  creditor,  upon 
the  hearing  before  the  register  on  the  reference  of  the  general  question,  whether 
the  bankrupt  is  entitled  to  the  discharge.  {In  re  Creiiew,  5  B.  R.  423;  s.  c.  2 
L.  T.  B,  137.) 

Willful  Perjury. 

(&)  The  specification  must  aver  that  the  false  oath  was  willful.  Omissions  in 
the  schedules  must  be  alleged  to  have  been  intentional.  A  false  oath  on  exami- 
nation must  be  alleged  to  have  been  willful,  and  in  regard  to  a  material  fact 
{In  re  Rathbone,  1  B.  R.  324;  s.  c.  2  Ben.  138;  in  re  Beardsley  1  B  R  304- 
m  re  Wyatt^  2  B.  R.  288 ;  in  re  Sidle,  2  B.  R.  220 ;  in  re  Robinson  et  al.  3  B.  R.' 
YO;  m  re  Wm  H.  Pierson,  10  B  R.  107;  in  re  John  G.  Tebbetts,  5  Law  Rep. 
259;  m  re  Robert  H.  Shoemaker,  4  Biss.  245;  in  re  Wm.  Archenbraun.  12  B. 
R.  17;  s.  c.  7  0.  L.  N.  231.)  ' 

An  allegation  that  the  bankrupt  willfully  omitted  property  from  his  schedule 
IS  entirely  insufticient,  for  the  reason  that  it  does  not  allege  that  the  bankrupt 
willfully  swore  falsely  in  his  affidavit  annexed  to  his  schedule  or  inventory  (In 
re  Keefer,  4  B.  R.  389;  s.  c  3  0.  L.  N.  125.)  •'■     ^ 

The  causes  for  withholding  a  discharge  are  some  act  omitted  which  was  re- 
quired to  be  done,  or  some  act  done  which  was  forbidden,  and  these  acts  must 
have  been  in  fraud  of  the  law.  Mere  oversight  or  mistake  is  not  sufficient; 
these  are  infirmities  to  which  all  are  liable,  and  for  the  correction  of  which 
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If  the  bankrupt  has  willfully  sworn  falsely  in  omitting  the  name  of  a  cred- 
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itor  from  his  schedules,  the  discharge  will  be  refused.  It  is  questionable,  how- 
ever, whether  the  act  ought  not  to  be  so  construed  that  this  objection  can  only 
be  made  by  a  creditor  who  is  interested  in  the  debt,  which  is  the  subject  of  the 
misconduct  of  the  bankrupt,  or  who  is  or  may  be  injured  by  the  omission  or 
falsehood  concerning  it.     {in  re  Kallish,  1  Deady,  575.) 

The  omission  of  the  name  of  a  creditor  from  the  schedule  with  his  consent 
can  not  be  availed  of  by  other  creditors  whom  it  has  not  injured  as  a  willful 
falsehood.  It  is  not  a  willful  and  fraudulent  omission  if  made  with  the  assent  of 
the  creditor,  express  or  implied,  antecedent  or  subsequent.  This  does  not  apply 
to  a  case  where  fraud  or  injury  is  proved.  (In  re  Needham,  2  B.  R.  387;  s.  c. 
Lowell,  309 ;  s.  c.  2  L.  T.  B.  39.) 

It  must  be  proved  that  the  taking  of  a  false  oath  was  intentional.  The 
omission  to  place  upon  the  schedules  property  in  which  it  can  not  be  posi- 
tively determined  whether  the  bankrupt  has  any  interest  or  not,  is  no  ground 
for  withholding  the  discharge.  (In  re  Wyatt,  2  B.  R.  288 ;  in  re  Penn  et  al. 
B  B.  R.  288;  s.  c.  2  L.  T.  B.  193;  in  re  Smith,  13  B.  E.  256;  s.  c.  1  "Wood.s, 
478.) 

Where  a  bankrupt  is  informed  that  a  certain  debt  exists,  by  his  partner,  who 
had  exclusive  management  of  the  business  to  which  that  debt  relates,  he  has 
the  right  to  believe  the  statement  to  be  true,  and  to  place  it  upon  his  schedules. 
(In  re  Schofleld  et  al.  8  B.  R.  551.) 

Transactions  entered  into  in  blind  confidence  may  be  explained  by  the 
manifest  presence  of  good  faith.  (In  re  Beatty  et  al.  2  B.  R.  582 ;  s.  c.  3  Ben. 
233.) 

There  is  a  distinction  between  willfully  swearing  false  and  the  crime  of  per- 
jury. Perjury  is  the  willfully  and  corruptly  swearing  false.  Corruption  is  an 
element  of  crime.  The  advice  of  counsel  may  shield  a  client  from  corrupt  in- 
tent, but  can  not  relieve  him  from  the  fact  that  he  actually  intended  what  he 
did.     (In  reRainsford,  5  B.  R.  381.) 

Concealment  of  Property. 

(c)  The  specification  should  state  with  some  particularity  what  property  has 
been  concealed.  (In  re  Mawson,  1  B.  R.  437 ;  s.  c.  2  Ben.  332 ;  in  re  Rathbone, 
1  B.  R.  324;  s.  c.  2  Ben.  138;  in  re  Beardsley,  1  B.  R.  304;  in  re  Freeman,  4 
B.  R.  64;  s.  c.  4  Ben.  245.) 

A  mere  allegation  in  general  terms  that  the  bankrupt  failed  to  file  a  full 
schedule  of  the  notes  and  accounts  held  by  him,  without  specifying  which  were 
omitted,  is  insufficient.     (Stewart  v.  Hargrove,  28  Ala.  429.) 

An  allegation  of  concealment  should  state  how  and  in  what  manner  the  con- 
cealmentiwas  effected.     (Brereton  v.  Bull,  1  Denio,  75.) 

An  allegation  of  a  concealment  of  an  interest  in  a  firm  should  show  that  the 
bankrupt  had  an  interest  in  the  firm  assets,  and  that  there  was  something  due  to 
him.     (Dresser  v.  Brooks,  3  Barb.  429.) 

An  allegation  of  concealment  which  describes  certain  property,  and  charges 
the  concealment  of  other  property  without  any  description  whatever,  either  as 
to  kind  or  quality,  is  bad,  but  will  not  vitiate  the  whole  specifications.  The 
bankrupt  should  not  demur,  but  on  the  trial  should  object  to  any  evidence  that 
may  be  offered  under  the  general  words.     (Brereton  v.  Hull,  1  Denio,  75.) 

The  term  "concealment"  implies  something  willful,  intentional.  One  can 
not  be  said  to  conceal  property,  unless  he  not  only  knows  that  he  owns  it,  but 
unless  he  also  intentionally,  not  inadvertently,  conceals  the  same  from  his  as- 
signees or  creditors.  The  act  of  concealment  must  be  shown  to  be  intentional. 
{In  re  Wyatt,  2  B.  R.  288;  in  re  George  Wilson,  6  Law  Rep.  272;  in  re  Mark 
Banks,  1  N.  Y.  Leg.  Obs.  274;  Dresser  v.  BrooU,  8  Barb.  429.) 
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The  language  of  the  law  means  to  hide,  to  secrete.  Where  a  man  owns 
property  of  which  he  has  no  knowledge,  the  fact  that  he  did  not  put  it  on 
his  schedules  will  not  prevent  his  discharge.  (In  re  Renslow  S.  Parker,  4  Biss. 
601.) 

A  mere  failure  on  the  part  of  the  bankrupt  to  render  in  property  pos.sessed 
by  hira,  on  his  schedules,  is  not  made  a  ground  by  the  act  for  refusing  his  dis- 
charge. The  act  does  make  the  concealment  of  the  same  a  ground  for  such 
action  ;  but  then  it  must  be  averred  and  proved  that  it  was  willful.  The  allega- 
tion of  the  time  when  the  bankrupt  had  possession  of  the  property  should  be 
definite.  (In  re  Eidom,  3  B.  R.  106;  in  re  Connell,  3  B.  R.  443;  in  re  Smith,, 
18  B.  R.  256;  s.  c.  1  Woods,  478.) 

An  omission  of  property  by  accident  or  mistake  will  not  prevent  a  discharge. 
(Lovd  V.  Pierce,  25  Me.  233;  Suydam  \.  Walker,  16  Ohio,  122;  Orooher  v. 
Trevett,  28  Me.  271.) 

A  bankrupt  can  not  be  held  to  be  guilty  of  a  willful  concealment  of  property, 
by  omitting  to  specify  in  his  schedule  a  mass  of  obsolete  and  worthless  demands, 
upon  which  no  action  whatever  can  be  maintained.  (In  re  Alonzo  Pearce,  21 
Vt.  611.) 

A  concealment  of  property  from  a  person  entitled  to  its  possession  is  not  the 
less  a  concealment  because  he  knows  that  it  is  concealed,  if  he  does  not  also 
know  where  it  is  concealed.  (In.  re  Beal,  2  B.  R.  587;  s.  c.  Lowell,  323;  s.  c. 
2  L.  T.  B.  96.) 

The  concealment  denounced  by  this  section  embraces  a  concealment  of  title 
to  property,  as  well  as  the  hiding  from  view  of  property  itself.  What  matters 
it  to  the  creditors  that  the  property  may  be  seen  by  all  men,  if  the  debtor's 
right  to  it  is  concealed?  Undoubtedly,  concealment  of  property  may  be  effected 
by  the  literal  hiding  of  it.  But  the  most  dangerous  sort  of  concealment  is  when 
the  debtor  places  the  title  to  property  in  the  hands  of  another  person  to  hold 
for  his  benefit,  and  conceals  his  beneticial  right  to  it.  Either  kind  of  conceal- 
ment will  preclude  the  granting  of  a  discharge.  (In  re  Hussman,  2  B.  R.  437; 
s.  0.  2  L.  T.  B.  53;  s.  c.  1  0.  L.  N.  177;  Edwards  v.  Oihls,  39  Miss.  166.) 

It  is  concealment  to  leave  out  of  the  schedule  property  that  has  been  con- 
veyed by  the  bankrupt  in  fraud  of  creditors.  It  is  wholly  immaterial  that  thfr 
title,  as  between  vendor  and  vendee,  vested  in  the  vendee.  As  to  creditors,  the 
conveyance  was  void,  and  the  title  remained  in  the  vendor.  Concealment  is  a 
continuous  act.  (In  re  Hussman,  2  B.  R.  437;  s.  c.  2  L.  T.  B.  53;  s.  c.  1  C. 
L.  N.  177;  in  re  Ruhbone,  1  B.  R.  536;  2  B.  R.  260;  s.  c.  3  Ben.  50;  s.  c.  1 
L.  T.  B.  70,  114;  in  re  W.  D.  Hill.  1  B.  R.  431 ;  s.  c.  2  Ben.  349;  s.  c.  1  L.  T. 
B.  56;  in  re  Goodbiidge,  2  B.  R.  324;  in  re  Goodftllow,  3  B.  R.  452;  s.  c. 
Lowell,  510;  s.  c.  1  L.  T.  B.  179;  s.  c.  3  L.  T.  B.  69;  Peterson  v.  Speir,  29 
Penn.  478;  King  v.  Deitz,  12  Penn.  156;  contra,  State  v.  Bethune,  8  Ired.  139; 
Porter  v.  Duglass.  27  Miss.  379;  in  re  David  H.  Robertson,  1  N.  Y.  Leg.  Obs. 
20;  in  re  Jotin  Q.  McCarty,  5  Law  Rep.  322.) 

A  fraudulent  conveyance  made  by  a  debtor  anterior  to  the  passage  of  the 
act  will  not  of  itself  preclude  his  discharge,  but  in  such  case  he  should  not  con- 
ceal nor  attempt  to  conceal  the  fraud  wlien  he  seeks  the  benefit  of  the  statute. 
He  must  come  into  court  with  clean  hands,  Or  at  least  with  a  clear  conscience, 
and  disclose  fully  all  property  and  rights  of  property  which  the  creditors  may 
appropriate  in  satisfaction  of  their  claims.  (In  re  Hussman,  2  B.  R.  437;  s.  c. 
2  L.  T.  B.  53;  s.  c.  1  0.  L.  N.  177;  in  re  Rainsford,  5  B.  R.  381.) 

If  property  which  had  been  conveyed  to  defraud  creditors  was  sold  in  good 
faith,  and  the  purchase  money  paid  to  the  bankrupt  or  his  creditors  before  the 
commencement  of  proceedings  in  bankruptcy,  there  is  no  concealment  of  assets 
by  omitting  it  from  the  schedules.     (In  re  J.  H.  0.  Lutgens,  7  Pac.  L.  R.  89.) 

When  property  is,  in  fact  concealed,  in  specie,  or  where  the  title  is  concealed 
by  a  colorable  conveyance,  the  discharge  can  not  be  granted;  but  there  are 
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many  doubtful  cases,  in  which  justice  seems  to  demand  that  the  assignee  should 
be  entitled  to  try  his  rights,  but  in  which  unfairness  on  the  dubtor's  part  can 
not  be  made  out.  An  open  and  notorious  conveyance  of  property  from  the 
bankrupt  to  hi.s  wife,  made  long  before  the  commencement  of  proceedings  in 
bankruptcy,  and  at  a  time  when  he  is  alleged  to  have  been  solvent,  is  no  grojnd 
for  withholding  a  discharge.  Such  a  conveyance  does  not  stand  on  the  footing 
of  a  mere  voluntary  conveyance  to  a  stranger,  or  of  one  made  on  a  secret  trust 
for  the  grantor.  No  doubt  the  debtor  has  always  hid,  and  always  will  have, 
some  advantage  from  it,  but  it  would  be  a  perversion  of  terms  to  say  that  there 
was  any  concealment  about  it.  Whether  the  conveyance  can  be  avoided  by  the 
assignee  is  a  different  question.  (In  re  Murdock,  3  B.  R.  146;  s.  c.  Lowell,  362; 
s.  c.  2  L.  T.  B.  97.) 

A  transfer  of  property  from  the  bankrupt  to  his  wife,  at  the  time  when  he 
was  insolvent,  but  believed  himself  to  be  sulvent,  may  be  a  good  ground  for  re- 
fusing a  discharge.  If  he  suirenders  the  property  as  soon  as  the  mistike  is  dis- 
covered, he  will  stand  in  a  favorable  condition ;  but  if  he  does  not  do  so,  nor 
make  any  attempt  to  repair  the  error,  it  will  be  difficult  to  believe  that  the 
transfer  was  a  mere  mistake.     (In  re  R.  A.  Adams,  3  B.  R.  561.) 

The  keeping  of  books  from  the  assignee  involves  the  question  of  intent.  If 
the  books  were  accidentally  lost  before  the  bankruptcy,  there  can  have  been  no 
such  concealment.  If  they  were  not  lost,  but  within  the  control  of  the  bankrupt, 
and  not  given  up  on  demand,  with  intent  to  prevent  the  assignee  from  obtaining 
them,  but  their  existence  denied,  the  charge  of  concealment  is  sustained.  It  is 
not  necessary  that  they  should  have  been  put  in  any  unusual  or  out-of-the-way 
place.     (Hammond  &  Coolidge,  3  B.  R.  273;  s.  c.  Lowell,  381.) 

A  judgment  rendered  in  a  suit  instituted  in  a  State  court  to  which  the  oppos- 
ing creditors  and  the  bankrupt  were  parties,  and  in  which  the  fraudulent  char- 
acter of  the  conveyance  was  litigated  and  determined,  is  conclusive.  (In  re 
Hussman,  2  B.  R.  437;  s.  c.  2  L.  T.  B.  53  ;  s.  c.  1  0.  L.  N.  177.) 

Concealment  of  property  involves  not  only  the  charge  of  gross  fraud,  but  also 
the  crime  of  false  swearing,  and  it  ought  to  be  substantiated  either  by  direct  tes- 
timony, or  by  such  facts  as  aiford  unequivocal  circumstantial  evidence  of  it.  It 
certainly  ought  not  to  be  taken  to  be  true  upon  any  slight  or  auibiguous  pre- 
sumptions, nor  upon  any  state  of  facts  which  do  not  clearly,  and  indeed  almost 
necessarily,  call  for  such  an  inference.  (Bugely  v.  Robinson,  19  Ala.  404;  State 
V.  Bethune,  8  Ired.  139;  in  re  Alonzo  Pearce,  21  Vt.  611;  Loud  v.  Pierce,  25 
Me.  233;  Garey  v.  Esty,  29  Me.  154;  in  re  John  Q.  MoOarty,  5  Law  Rep.  322; 
in  re  Ohas.  H.  Delavan,  5  Lafw  Rep.  370.) 

Fraud  by  concealing  assets  is  one  that  can  seldom  be  proved  by  other  than 
■circumstantial  evidence.  The  parties  to  the  transactiori  are  generally  the  only 
witnesses,  and  if  their  stories  are  to  be  believed  as  told,  no  fraud  can  be  es- 
tablished. External  evidence  is  not  to  be  had,  and  the  truth  must  be  reached  by 
examining  the  evidence  of  the  alleged  parties  to  the  fraud,  and  weighing  its 
probabilities,  and  scrutinizing  its  general  tenor  and  manner.  Of  course,  those 
who  would  commit  a  fraud  would  swear  falsely  to  carry  it  through.  If  their 
positive  testimony  to  the  honesty  of  the  transaction  is  overborne  by  b  idges  and 
indicia  of  fraud,  the  conclusion  must  be  that  there  was  fraud.  If  their  positive 
testimony  to  the  honesty  of  the  transaction  is  true,  there  will  not  be  found  in 
their  testimony  any  badges  and  indicia  of  fraud  sufficient  to  overbear  such  posi- 
tive testimony.  (In  re  Goodridge,  2  B.  R.  324;  in  re  Rathbone,  1  B,  R.  5:J6; 
2  B.  R.  260;  s.  c.  3  Ben.  50;  s.  c.  1  L.  T.  B.  70,  114;  in  re  W.  D.  Hill,  1  B.  R. 
431;  s.  c.  2  Ben.  349;  s.  c.  1  L.  T.  B.  56;  in  re  Philip  A.  Dovie,  3  B.  R.  782; 
in  re  Wm.  H.  Long,  3  B.  R.  quarto,  C6;  Preston  v.  Speer,  29  Penn.  478;  City 
Bank  v.  Banks,  1  La.  An.  418;  in  re  Daniel  J.  Perley,  4  N.  Y.  Leg.  Obs.  251:.) 

The  mere  omission  of  property  from  the  schedule  is  not  sufficient  evidence 
■of  a  willful  concealment  of  it.     (Steene  v.  Aylesworth,  18  Conn.  244.) 
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An  omission  to  place  property  upon  the  schedule,  because  the  bankrupt  con- 
cludes in  good  faith  that  it  does  not  pass  to  the  assignee,  is  not  a  willful  conceal- 
ment of  it,  where  the  law  by  which  it  may  be  deemed  to  vest  in  him  is  doubtful 
and  uncertain.     {Hugely  v.  BoUnson,  19  Ala.  404) 

The  circumstances  to  establish  concealment  must  depend  more  or  less  on  the 
circumstances  of  each  particular  case.  (Petty  v.  Walker,  10  Ala.  379 ;  Ear- 
grows  V.  Cloud,  8  Ala.  173.) 

The  magnitude  of  a  note  is  evidence  of  an  intentional  concealment.  ( Cutter 
V.  Taylor,  1  Sandf.  593.) 

Proof  that  the  debts  owing  to  the  bankrupt,  and  included  in  his  schedules, 
were  against  insolvent  and  irresponsible  persons  is  admissible,  for  the  value  of 
his  assets  has  a  material  bearing  on  the  question  whether  he  has  honestly  sur- 
rendered all  his  property.     {Cooh  v.  Moore,  65  Mass.  213.) 

Whenever  the  intent  of  a  party  forms  a  part  of  the  matter  in  issue  upon  the 
pleadings,  evidence  may  be  given  of  other  acts  not  in  issue,  provided  they  tend 
to  establish  the  intent  of  the  party  in  doing  the  acts  in  question.  {CooTc  v> 
Moore,  65  Mass.  213.) 

Where  the  specification  refers  to  the  property  alleged  to  have  been  concealed 
as  described  in  a  certain  deed  duly  recorded,  a  copy  from  the  records  is  not  ad- 
missible without  an  attempt  to  produce  or  account  for  the  original  deed.  {Petty- 
V.  Walh&r,  10  Ala.  379.) 

The  disclosure  made  by  the  bankrupt  to  his  counsel  who  assisted  and  advised 
him  in  making  up  his  inventory,  and  the  advice  of  his  counsel  thereon,  are  ad- 
missible under  a  specification  alleging  a  concealment  of  property.  {Robinson  y. 
Wadsworth,  49  Mass.  67;  Buy  dam  v.  WalJcer,  16  Ohio,  1220 

It  is  not  enough  to  show  that  the  bankrupt  may  have  made  moneys  which 
he  has  not  accounted  for.  To  prevent  the  granting  of  the  discharge,  the  oppos-. 
ing  creditor  must  prove  that  the  bankrupt  has  willfully  sworn  falsely.  {In  re 
Hummitsh,  2  B.  R.  12;  s.  c.  15  Pitts.  L.  J.  494;  in  re  Pomeroy,  2  B.  R.  14; 
in  re  Sidle,  2  B.  R.  220.) 

Mere  proof  of  the  ownership  of  property  prior  to  the  commencement  of  the 
proceedings  in  bankruptcy,  does  not  devolve  on  the  bankrupt  the  burden  oi" 
showing  that  he  was  not  the  owner  at  that  time.  {Powell  v.  Knox.  16  Ala. 
364.)  ^  ' 

Testimony  that  a  man  possessed  a  capital  at  one  time  in  property  or  money, 
18  evidence  conducive  to  show  that  he  held  it  or  some  representative  in  value  at 
any  subsequent  time,  and  if  the  two  periods  are  brought  into  close  proximity,, 
and  no  known  change  of  his  affairs  occurs,  the  evidence  will  raise  a  presumption 
next  to  positive  proof  that  he  continued  to  possess  such  means.  As  the  periods 
compared  recede  in  point  of  time  the  force  of  the  presumption  weakens.  {In  re 
John  Bailey,  1  N.  Y.  Leg.  Obs.  18;  s.  c.  5  Law  Rep.  320.) 

Proof  of  ownership  of  property  prior  to  the  commencement  of  the  proceed- 
ings in  bankruptcy,  and  of  possession  after  that  time,  raises  a  presumption  of 
ownership  at  that  time,  and  makes  it  the  duty  of  the  bankrupt  to  show  what  dis- 
position had  been  made  of  it.  {Powells.  Knox,  16  Ala.  364;  Selbv  v.  Oihson  3 
La.  An.  209.) 

Whenever  the  possession  of  property  is  not  referred  to  the  time  of  the  com- 
mencement of  the  proceedings  in  bankruptcy,  or  so  recently  afterwards  that  no 
business  or  industry  could  reasonably  have  created  a  fund  by  which  the  prop- 
erty might  have  been  obtained,  it  rests  on  the  creditor  to  create  the  presumption 
of  fraud,  by  showing  that  the  business  or  industry  of  the  bankrupt  could  not 
reasonably  furnish  the  means  to  acquire  the  property  held  bv  him  as  owner 
{Petty  V.  Walker,  10  Ala.  379;  Polell  v.  Knox,  16  Ala.  364.) 

The  possession  of  property  by  the  bankrupt  immediately  after  the  commence- 
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ment  of  the  proceedings  in  bankruptcy,  which  by  industry  he  might  reasonably 
Rave  acquired,  will  not  warrant  the  presumption  that  he  did  not  malie  a  full  sur- 
render of  his  estate.  But  where  the  value  of  it  is  so  great  as  to  make  it  improb- 
able that  it  was  earned  by  him  since  that  time,  it  devolves  upon  him  to  show  how 
he  became  the  proprietor  of  such  property,  whether  by  inheritance,  bequest  or 
purchase.  The  burden  of  proof  is  thrown  on  him  who  is  best  acquainted  with 
the  origin  and  nature  of  his  title.  (Hargroves  v.  Oloud,  8  Ala.  173 ;  Atliley  v. 
Robinson^  29  Ala.  112;  Gilbert  v.  Bradford,  15  Ala.  769.) 

After  the  bankrupt  has  proved  that  he  was  engaged  in  a  certain  business 
during  a  certain  period,  he  can  not  prove  what  another  wholly  disconnected 
from  him  may  have  lost  while  engaged  in  a  similar  business.  (Edgar  v.  MaArn, 
22  Ala.  796.) 

To  rebut  a  presumption  of  the  possession  of  funds,  the  bankrupt  may  prove 
that  all  the  persons  engaged  in  a  similar  business  at  a  certain  place,  during  a, 
certain  period,  failed.     {Edgar  v.  McAm,  22  Ala.  796.) 

Custody  of  Property  after  Filings  Petition. 

((f)  Under  the  bankrupt  act,  the  bankrupt,  before  the  appointment  of  an  as- 
signee, is  the  custodian  of  the  estate,  and  must  act,  if  at  all,  in  the  interest  of  the 
creditors.  (March  v.  Eeaton,  2  B.  R.  180;  s.  c.  Lowell,  278;  ire  re  Enoch 
Steadman,  8  B.  R.  319.) 

This  clause  authorizes  the  bankrupt  to  file  a  petition  in  his  own  name  for  an 
injuction  against  execution  creditors.  •  {Jones  v.  Leach,  1  B.  R.  595;  in  re 
Schnepf,  1  B.  R.  190;  s.  o.  2  Ben.  72;  in  re  Wallace,  2  B.  R.  134;  s.  c.  1  Deady,, 
433.) 

A  specification  alleging  that  the  bankrupt  permitted  the  destruction  of  cer- 
tain property  should  state  the  time  of  such  destruction,  the  amount  destroyed, 
and  aver  that  the  bankrupt  was  in  charge  of  the  property  at  the  time  of  its  loss,, 
or  responsible  for  it.     {In  re  Eidora,  8  B.  R.  106.) 

A  specification  that  the  bankrupt,  prior  to  the  commencement  of  proceedings 
in  bankruptcy,  caused  and  permitted  loss,  waste,  and  destruction  of  his  estate 
and  effects,  and  misspent  and  misused  the  same,  can  not  be  sustained.  There 
is  no  such  objection  to  a  discharge  to  be  found  in  the  bankrupt  act,  unless  the 
loss,  etc.,  occurred  after  the  filing  of  the,  petition.  Every  kind  of  fraud  is  care- 
fully prohibited,  but  not  extravagance  or  waste,  except  gaming.  {In  re  W.  M. 
Rogers,  3  B.  R.  564;  s.  c.  Lowell,  423 ;  in  re  Rosenfield,  2  B.  R.  117;  s.  c.  1 
L.  T.  B.  100;  s.  c.  8  A.  L.  Reg.  44.) 

The  neglect  of  the  debtor  to  turn  over  certain  books  of  account  to  the  as- 
signee is  no  ground  for  withholding  the  discharge,  when  they  are  useless,  and 
the  omission  was  without  fraud  on  the  part  of  the  bankrupt.  {In  re  Wm.  H. 
Pierson,  10  B.  R.  107.) 

A  bankrupt  has  the  right  to  employ  counsel  for  the  purpose  of  preparing 
the  petition  and  schedules,  and  to  raise  the  money  to  pay  him  a  reasonable  com- 
pensation therefor,  and  such  compensation  is  valid.  {In  re  James  Thompson,  18 
B.  R.  300.) 

The  collection  of  moneys  after  the  commencement  of  proceedings  in  bank- 
ruptcy and  applying  them  to  his  own  use,  is  a  ground  for  withholding  a  dis- 
charge.    {In  re  Micheal  Finn,  8  B.  R.  525.) 

The  bankrupt  must  account  to  the  assignee  fairly  for  any  money,  etc.,  on 
hand,  and  credits  outstanding  at  the  commencement  of  the  proceedings  in 
bankruptcy,  and  for  all  subsequent  profits.     {In  re  Wm.  H.  Long,  3  B.  R.  66.) 

A  bankrupt  who  fails  to  pay  over  to  the  assignee  the  money  mentioned  in 
his  schedules  as  on  hand  at  the  time  of  the  commencement  of  proceedings  in 
bankruptcy,  may,  after  being  cited  before  court,  under  an  order  to  show 
cause,  be  committed  for  contempt.     {In  re  Dresser,  3  B.  R.  557.) 
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Attachment. 

(e)  When  the  property  of  the  bankrupt  has  been  attached  without  hi# 
knowledge  or  consent  by  a  hostile  creditor,  the  omission  to  dissolve  an  attachr 
ment  by  an  application  in  bankruptcy  can  not  by  rcto-fpective  effect  supply  the 
intent  to  give  a  fraudulent  preference,  which  is  essential  in  order  to  prevent  the 
bankrupt  from  obtaining  a  discharge.  {In  re  Francis  0.  Belden,  2  B.  R.  42;  s. 
-c.  2  A.  L.  Rbv.  771 ;  s.  c.  16  Pitts.  L.  J.  547.) 

Lrimilation. 

(/)  The  limitation  as  to  time  annexed  to  the  sixth  item  was  intended  to 
apply  to  all  the  intervening  items  between  that  and  the  fourteenth,  or  these  in- 
tervening items  having  no  limitation  as  to  time  annexed  to  them  must  be  con- 
strued with  reference  to  the  principle  applicable  ti>  law  generally,  which  is  that 
they  tnke  effect  from  the  time  of  their  passage.  {In  re  Bosenfleld,  1  B.  R.  575; 
2  B.  R.  117;  s.  c.  1  L.  T.  B.  81,  100;  s.  c.  8  A.  L.  Reg.  44;  in  re  Hussman,  2 
B,  R.  437;  s.  c.  2  L  T.  B.  53;  s.  o.  1  0.  L.  N.  177;  in  re  Schofield,  3  B.  R. 
-551 ;  in  re  Hollenshade,  2  B.  R.  651 ;  s.  c.  2  Bond,  210;  in  re  J.  H.  0.  Lutgens, 
7  Pac.  L.  R.  89;  contra,  in,  re  Burk,  3  B.  R.  296;  s.  c.  1  Deady,  425;  s.  c.  2 
L.  T.  B.  45.) 

In  regard  to  the  first  four  of  the  clauses  of  this  section,  relating  to  the 
grounds  for  withholding  a  discharge,  it  may  be  conceded  that  the  character  of 
i;he  acts  therein  described  requires  that  they  should  have  been  committed  after 
the  passage  of  the  bankrupt  act.  In  the  fifth  clause  there  is  an  express  limita- 
tion of  time,  which  only  requires  that  the  act  therein  described  should  have  been 
committed  within  four  months  before  the  commencement  of  proceedings  in  bank- 
ruptcy, and  as  a  petition  could  have  been  filed  at  the  end  of  three  months  after 
the  passage  of  the  act,  it  can  hardly  be  said  that  the  act  referred  to  in  this  clause 
must  have  been  committed  after  the  passage  of  the  bankrupt  act,  in  order  to 
bring  the  bankrupt  within  the  prohibition  of  the  section.  The  next  clause  by 
its  express  terms  is  limited  to  acts  committed  since  the  passage  of  the  statute, 
and  as  the  succeeding  clauses — the  seventh  and  the  eighth — are  only  connected- 
with  it  by  the  disjunctive  "  or,"  the  same  may  be  said  in  regard  to  those  clauses. 
The  actual  and  distinct  exprtssion  of  a  limitation  to  acts  committed  after  the 
■passing  of  the  statute,  would  seem  to  evidence  an  intention  on  the  part  of  the 
legislature,  that  the  clauses  in  which  there  is  no  such  limitation,  either  expressed 
or  necessarily  to  be  inferred,  should  not  be  so  limited.  In  the  next  or  ninth 
■clause  there  is  a  change  of  phraseology,  which  was  not  necessary  unless  it  was 
intended  to  disconnect  its  provisions  from  the  limitations  of  time  contained  ia 
the  three  next  preceding  clauses.  If  not  so  intended,  the  connection  wiih  the 
sixth,  seventh,  and  eighth  cliuses  would  have  been  made  by  the  use  of  the 
word  "  or,"  alone,  as  in  the  seventh  and  eighth  clauses;  but  the  words  "  if  he  " 
are  inserted  apparently  ex  industria  to  so  lar  disconnect  this  clause  from  those 
ammeUiately  preceding,  so  as  to  remove  it  from  the  limitation  of  time  expressed 
in  the  sixth  clause.  The  subsequent  insertion  in  the  thirteenth  clause  of  the 
words  "subsequently  to  the  passagejjf  this  act,"  is  also  a  significant  indication 
that  the  legislature  intended  no  such  or  similar  limitations  to  the  clauses  where 
no  limitation  was  expressed,  or  necessarily  to  be  implied  from  the  nature  or 
character  of  the  acts  described,  and  in  the  fourteenth  and  sixteenth  clauses 
the  words  "  if  he  "  are  inserted  as  indicating  a  partial  but  distinct  separation  of 
these  clauses  from  the  preceding  ones,  so  as  to  disconnect  them  from  any  limi- 
tation of  time  contained  in  the  preceding  clauses.  (In  re  Cretiew  5  B  R  493  • 
s.  0.  2  L.  T.  B.  187.)  ,        .  XV.  -±^0  , 

Mutilation  of  Books. 

(g)  A  specification  alleging  that  the  bankrupt  has  destroyed,  mutilated  and 
falsitied  his  documents,  papeis  and  writings,  is  defective,  unless  it  avers  that  the 
act  was  done  with  intent  to  defraud  his  creditors.     (In  re  William  H    Marston 
5  Ben.  813.)  "  ' 
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The  mutilation  of  the  books  by  third  persons  after  the  termination  of  the 
business  dotis  not  b^r  a  discharge.     (/«  re  Wm.  H.  Pierson,  10  B.  R.  107.) 

Removal  Beyond  tlie  DUtrict. 

(h)  A  charge  that  the  bankrupt,  in  contemplaiion  of  bankruptcy,  and  with 
inteni  to  dulraud  the  assignee,  consigned  certain  goods  to  a  party  out  of  the  dis- 
trict is  Kood  in  substanoe — the  bankrupt  having  w.i?ed  olijections  of  mere  form; 
and  if  t'us  removal  was  made  with  a  view,  at  the  time,  of  becoming  bankrupt, 
«nd  with  intent  to  keep  the  property  from  the  assignee,  it  is,  in  substance,  a 
sufficient  charge  that  the  removal  was  to  disfraud  creditors.  But  as  all  this  is 
alleged,  thimgh  the  contemplation  of  bankruptcy  wis  not  necessary,  it  must  be 
proved.     (In  re  Hammond  &  Uoolidge,  3  B.  R.  .273;  s.  c.  Lowell,  381.) 

Fraudulent  Preferences. 

(i)  By  the  term  "fraudulent  preference"  is  meant  a  preference  contrary  to 
the  provisions  of  this  act.  (Tare  Ri>senBeld,  1  B.  R.  575;  s.  c.  2  B.  R.  117;  S. 
<!.  1  L.  T.  B.  81,  100;  s.  c.  8  A.  L.  Reg.  44.) 

A  preference  is  an  advantage  or  benefit  which  others  do  not  enjoy.  (In  re 
Aspinwall,  3  Penn.  L.  J.  212.) 

It  is  not  necessary  to  allege  that  the  persons  to  whom  the  payments  were 
made  were  creditors  of  the  bankrupt.  The  ordiniry  and  obvious  construction 
of  the  allegation  is,  that  the  preferences,  or  payments,  or  transfers,  were  mide  to 
the  persons  named  as  creditors,  real  or  supposed,  of  the  bankrupt,  or  as  persons 
to  whom  he  was  or  might  become  liable.     (Jn  re  Smith  &  Bickford,  5  B.  R.  20.) 

The  fur  and  reasonable  construction  of  this  section  is,  that  it  refuses  a  dis- 
charge on  the  ground  of  preference  onlv  when  the  act  is  brought  within  the 
definition  of  section  51 10,  or  of  SdCiion  5123  itself.  Under  the  latter,  it  must  be 
proved  that  bankruptcy  was  in  contemplation,  and,  under  the  former,  that  the 
•creditor  was  a  party  to  the  fr^iud.  {In  re  Locke,  2  B.  R.  382;  c.  c.  Lowell,  293; 
in  re  Burgess,  3  B.  R.  I'i6;  in  re  Freeman,  4  B.  R.  64;  s.  c.  4  Ben.  245;  in  re 
S.  P.  Warner,  5  B.  R.  414;  in  re  John  B.  Harper,  6  C.  L.  N.  279.) 

In  order  to  deprive  a  pirty  of  his  discharge,  the  transfer  or  conveyance  con- 
stituting the. preference  mu.st  be  made  by  him  in  contemplation  of  bankruptcy 
or  insolvency,  or  when  he  is  in  fact  insolvent,  and,  in  the  latter  case,  the  court 
must  not  only  be  satisfied  that  he  was  insolvent,  but  further,  that  he  either 
had  actual  knowledge,  of  his  insolvency,  or  had  good  grounds  for  fearing  and  be- 
lieving that  he  was  insolvent,  and  acted  on  such  belief  in  making  the  preference. 
In  short,  he  must  have  da.signedly  and  intentionally  given  a  preference,  meaning 
to  secure  or  pay  that  particular  creditor,  when  he  wiS  not  able  to  pay  all  his 
■debts  in  the  mud  and  ordinary  course  of  business,  at  the  time  fearing  and  be- 
lieving such  to  be  the  condition  of  his  affiirs.  It  is  not  necessary  that  the  cred- 
itor recriving  payment  or  security  should,  at  the  time,  know  of  the  insolvency, 
in  order  to  defeat  the  discharge  by  the  preference  given  to  him.  This  fact  can 
in  no  way  affect  the  condition  of  the  bankrupt  himself.  He  must  be  held  re- 
sponsihle  for  his  own  actions,  and  ahide  the  consequeniies  of  his  own  fraudulent 
purposes  and  desijjns,  and  should  not  be  permitted  to  derive  any  benefit  from 
the  fact  that,  in  accomplis  dng  his  fraudulent  purpose,  he  was  shrewd  enough 
to  conceal  from  the  ottier  party  his  in.solvent  condiiion  {In  re  Gay,  2  B.  R. 
358;  8.  c.  1  L.  T.  B.  73;  in  re  .\dolph  Lewis  et  al.  2  B.  K.  44'.);  s.  c.  3  Ben. 
153;  s  c.  2  L.  I'.  B.  75;  in  re  Benjimin  N  Foster,  2  B.  R.  282;  s  n.  1  L  T. 
B.  127;  in  re  R.i.sei.field,  2  B  R  117;  s.  c.  1  L.  T.  B.  100;  s.  c  8  A.  L.  Reg. 
44;  ill  T6  L  J.  Djyle,  3  B.  d.  640;  s.  c.  1  Holmes,  61  ;  Enerett  v.  Stone,  3  Story, 
446.) 

It  may  bn  that  the  conrts  can  fairly  give  a  slightlv  different  construction  to 
the  phnse  "fraudulent  preference"  (torn  that  wliich  obtains  under  the  other 
iseotion  relating  to  the  avoidance  of  the  payment  or  security.  (In  re  Perry  & 
.Alien,  20   Pitis.  L.  J.  184;  s.  c.  7  \V.  J.  379.) 
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No  preference  can  be  fraudulent,  under  the  act,  unless  it  is  made  within 
four  months  before  the  filing  of  the  petition  in  bankruptcy.  {In  re  John  B. 
Harper,  6  0.  L.  N.  279;  in  re  Wm.  H.  Pierson,  10  B.  R.  107.) 

An  allegation  of  a  preference  should  describe  the  property  transferred  either 
as  to  kind  or  quantity,  and  state  to  whom  it  was  transferred.  {Brereton  v.  Hull, 
I'Denio,  75.) 

An  allegation  that  the  bankrupt  made  payments  or  agreements,  conveyances 
or  transfers  of  property  with  intent  to  prefer,  is  bad,  because  it  is  in  the  altern- 
ative.    {Brereton  v.  Mull,  \  Denio,  75.) 

Where  a  preference  has  been  fully  condoned,  so  far  as  the  preferred  creditor 
is  concerned,  by  a  surrender,  and  the  general  creditors  have  been  restored  to  the 
position  they  would  have  occupied  if  there  had  been  no  preference,  the  law  dOes 
not  intend  the  preference  to  be  regarded  as  still  subsisting  against  the  bankrupt. 
The  general  creditors  are  not  technically  estopped,  because  they  have  no  choice 
but  to  accept  the  surrender ;  but  they  will  receive  a  dividend  out  of  the  very  prop- 
erty, in  accordance  with  the  policy  of  the  law,  which  condones  the  fault  of  the 
preferred  creditor  in  consideration  of  his  voluntary  action ;  and  the  law  does 
not  intend  to  give  him,  who  is  usually  the  active  party  to  the  technical  fraud, 
and  the  only  one  benefited  by  it,  all  the  advantages  of  the  repentance,  and  with- 
hold them  from  the  other  party.  The  policy  of  the  law  appears  to  be  to  hold 
out  a  motive  for  the  prompt  settlement  of  all  cases  of  this  kind  in  favor  of  the 
general  creditors,  by  forgiving  mere  preferences  when  voluntarily  abandoned, 
even  after  bankruptcy.  In  this  forgiveness  the  bankrupt  may  share,  and  he 
may  lawfully  reply  to  the  specification  that  there  was  no  preference,  but  only  an 
attempted  preference,  abandoned  before  it  was  too  late.  {In  re  Connor  &  Hart, 
Lowell,  582 ;  contra,  in  re  Michael  Finn,  8  B.  R.  525.) 

The  English  law  has  two  conclusive  presumptions.  One  is,  that  a  trader  who 
conveys  his  whole  property  to  a  pre-existing  creditor  must  have  contemplated 
a  preference  of  that  creditor ;  and  the  other  is,  that  a  debtor  who  pays  an  hon- 
est debt,  with  a  part  only  of  his  assets,  does  not  commit  a  technical  fraud  which 
will  render  the  payment  void,  if  the  act  was  done  in  consequence  of  threats  or 
demands  on  the  part  of  the  creditor.  The  bankrupt  act  adopts  neither  of  these 
presumptions  as  conclusive.  It  defines  a  preference  in  the  statute  itself,  or 
rather  it  has  language  which  is  inconsistent  with  the  English  definition.  It 
makes  the  intent  to  prefer  or  give  an  advantage  to  one  creditor  the  important 
thing,  and  this  may  evidently  concur  with  pressure  on  the  part  of  a  creditor.  A 
payment  does  not  lose  its  character  of  preference  by  being  made  under  pressure. 
Nor,  on  the  other  hand,  will  the  fact  that  the  conveyance  was  of  all  the  property 
necessarily  and  in  all  cases  show  a  preference.  It  is  a  very  important  circum- 
stance, and  almost  decisive.  But  the  presumption  is  still  one  of  fact,  and  the 
question,  in  every  case,  is  whether  a  preference  was  intended.  It  would  be  very 
diflicult  to  explain  so  suspicious  a  fact.  {Inre  Batchelder,  3  B.  B.  150;  s.  c. 
Lowell,  373;  in  rs  Connor  &  Hart,  Lowell,  532;  tft  re  Ephraim  Chase,  22  Vt. 
649.) 

The  payment  of  a  debt  through  inadvertence,  or  under  a  mistaken  sense  of 
duty,  and  without  any  fraudulent  intent,  will  not  deprive  a  bankrupt  of  his  dis- 
charge. {In  re  Rosenfleld,  2  B.  R.  117;  s.  c.  1  L.  T.  B.  100;  s.  c.  8  A.  L. 
Reg.  44;  inre  Lodke,  2  B.  R.  382;  s.  c.  Lowell,  293;  in  re  Sidle,  2  B.  R.  220; 
in  re  Burgess,  3  B.  R.  196.) 

It  is  not  sufficient  to  show  that  the  bankrupt  acted  under  legal  advice  in 
giving  a  preference,  unless  it  is  made  to  appear  that  he  did  so  in  good  faith,  be- 
lieving that  he  had  a  legal  right  to  do  what  he  did.  {In  re  Michael  Finn,  8  B. 
K.  525.) 

The  mere  making  of  payments  in  the  course  of  his  business,  with  the  lonafde^ 
though  mistaken,  expectation  that  he  can  keep  along  without  going  into  bank- 
ruptcy, there  being  no  actual  design  to  favor  or  prefer,  will  not  deprive  a  party 
of  his  discharge,  although  he  was  insolvent  when  the  payments  were  so  made. 
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(In  re  Brent,  8  B.  R.  444;  s.  c.  3  Dillon,  129 ;  in  re  Geo.  M.   Garwood,  Criibbe, 
516;  inr«  AloDZO  Pearce,  21  Vt.  611.) 

A  preference  made  by  an  alien,  when  he  was  a  resident  of  a  foreign  country,  is 
a  ground  for  opposing  the  discharge,  for  he  must  show  that  he  has  complied 
with  the  conditions  imposed  by  law,  although  he  was  not  aware  of  them,  or  was 
not  subject  to  the  law  when  he  did  the  act.  In  coming  here  for  the  benefits  of 
a  discharge  from  his  debts,  he  adopts  the  law,  and  must  take  it  as  he  finds  it. 
There  is  no  distinction  between  citizens  and  aliens  in  this  respect.  A  citizen 
who  owns  property  and  carries  on  business  in  other  countries  can  not  do  acts 
which  are  perfectly  lawful  there  and  still  obtain  the  benefits  of  the  statute  if  the 
acts  are  such  as  will  be  a  bar  to  the  discharge.  {In  re  Goodfellow,  3  B.  R.  452; 
s.  c.  Lcwell,  510;  s.  c.  1  L.  T.  B.  179 ;  s.  o.  3  L.  T.  B.  69.) 

The  application  of  money  on  deposit  with  a  bank  to  pay  a  note  held  by  it,  is 
a  preferemie,  especially  when  the  payment  is  made  before  the  note  becomes  due^ 
{In  re  S.  P.  Warner,  5  B.  R.  414.) 

An  order  by  an  insolvent  debtor  upon  his  consignee  to  pay  a  certain  sum 
to  a  creditor,  bars  a  discharge,  although  the  transfer  was  inoperative  through 
the  omission  of  the  consignee  to  carry  it  into  effect.  {In  re  George  M.  Gar- 
wood, Grabbe,  516) 

The  mere  giving  of  a  consent  to  a  sale  under  a  valid  attachment  is  not  a  pre- 
ference where  the  creditor  only  got  what  he  would  ultimately  obtain  in  due 
course  of  law.     {Inre  Timothy  Reed,  21  Vt.  635.) 

Suffering  a  judgment  to  be  taken  by  default  in  an  attachment  suit  after  the 
commencement  of  the  proceedings  in  bankruptcy,  and  making  no  objection  to 
an  assessment  of  the  damages  where  the  silent  partner,  who  is  a  joint  defend- 
ant, consents,  is  not  a  preference,  for  the  security  was  gained  by  the  attachment 
and  not  the  judgment.     {In  re  Christopher  0.  Rowell,  21  Vt.  620.) 

An  assignment  exacting  releases  as  a  condition  of  receiving  a  dividend  is  a 
ground  for  refusing  a  discharge,  because  it  is  a  preference.  {In  re  Aspinwall, 
3  Penn.  L.  J.  212 ;  contra,  in  re  Charles  W.  Holmes,  1  N.  Y.  Leg.  Obs.  211.) 

A  mere  preference  given  without  contemplation  of  the  proceedings  in  bank- 
ruptcy and  more  than  six  months  before  the  tiling  of  the  petition,  is  no  ground 
for  withholding  a  discharge.     {In  re  Oliver  L.  Jones,  13  B.  R.  286.) 

Fraudulent  Transfers. 

{J)  Qucere.  Does  a  specification  which  not  only  avers  a  fraudulent  assign- 
ment, made  in  1861,  with  the  intent  to  enable  the  assignor  to  retain  the  control 
and  disposition  of  a  large  amount  of  property  pretended  to  be  assigned,  but 
goes  further,  and  avers  that  this  property  has  ever  since  been  in  the  charge  and 
custody,  or  upder  the  control  of  the  assignor;  that  no  dividend  or  other  dis- 
tribution of  this  property  has  ever  been  made  to  the  creditors  under  the  assign- 
ment; that  a  partner  now  has  in  his  hands,  or  under  his  control,  a  large  amount 
of  property  and  assets  pretended  to  have  been  included  in  the  assignment;  and 
that  this  disposition,  detention  and  custody  of  th&  property  is  with  the  knowl- 
edge, consent,  and  connivance  of  the  bankrupt — set  forth  a  state  of  facts  which, 
if  proved,  would  constitute  a  fraudulent  transfer  within  the  meaning  of  this 
clause  ?  {In  re  C.  W.  Moore,  2  Ben.  325 ;  in  re  Cretiew,  5  B.  R.  423 ;  s.  c.  2 
L.  T.  B.  137.) 

An  allegation  that  the  bankrupt  had  made  a  fraudulent  conveyance  of  his 
property,  without  stating  the  person  to  whom  the  conveyance  was  made  or  the 
property  conveyed  is  insufficient.     {Stewart  v.  Hargrove,  23  Ala.  429.) 

A  fraudulent  conveyance  mide  prior  to  the  passage  of  the  bankrupt  law  is 
ground  for  withholding  a  discharge.  {In  re  Cretiew,  5  B.  R.  423;  s.  c.  2  L.  T. 
B.  137;  Peterson  v.  8peer,  29  Penn.  478;  contra,  in  re  Keefer,  4  B.  R.  389;  s. 


'724  THE   BANKKUPT   LAW.  [§  5110. 

c.  3  0.  L.  N.  125;  in  re  Charles  P.  Houghton,  4  Law  Rep.  482;  in  re  Charles 
H.  D.lnvan,  5  Law  Rep.  370;  Gove  v.  Lawrence,  26  N.  H.  484;  Porfer  v.  Hug- 
lass,  27  Miss.  379.) 

A  relative  may  purchase  the  property  of  the  debtor  at  a  public  sale  under 
an  ex.cution  or  mortgage,  if  he  does  not  do  so  wiih  the  funds  of  the  latter. 
The  relationship  me-ely  serves  to  help  out  or  give  point  to  proofs  of  malaJUes 
in  the  transaction.  {In  re  John  Bailey,  1  N.  Y.  Leg.  Obs.  18;  s.  c.  5  Law  Rep. 
320) 

When  the  least  degree  of  concert  or  collusion  is  shown  between  the  bank- 
rupt and  an  alleged  fraudulent  grantee,  the  acts  and  declarations  of  the  grantee 
may  be  given  in  evidence  to  affect  the  bankrupt.  {Peterson  v.  Bpeer,  29  Penn. 
478.) 

If  the  bankrupt,  shortly  before  the  filing  of  the  petition  in  bankrup.tcy,  gave 
his  wife  a  consideiable  mm  of  money  to  meet  the  family  expenses,  this  was 
frauduUnt.  The  amount  allowed  by  law  as  exempt  from  the  opeiation  of  the 
bankrupt  law,  is  all  the  bankrupt  had  the  right  to  retain..  The  money  given  to 
his  wife  belon^ied  to  his  ci editors,  and  should  have  been  entered  on  his 
schedule  of  propel  ty  and  assets.  {In  re  Jorey  &  Son,  2  B.  R.  668;  s.  o.  2 
Bond,  336  ) 

Spending  large  sums  of  money  in  making  permanent  improvements  upon 
property  belonging  to  his  wife,  with  inti-nt  to  delay,  hinder  and  defraud  his 
creditors,  is  not  a  fraud  of  such  a  character  as  will  bar  a  discharge.  {In  re 
John  B.  Harper,  6  C.  L.  N.  279.) 

The  fraudulent  payment,  gift,  transfer,  conveyance  and  assignment  must  be 
such  as  are  denominated  frauds  by  the  terms  of  the  bankrupt  law,  and  par- 
ticularly described  in  sections  5128  and  5129.      {In  re  John  B.  Harper,  6  0.  L. 

N.  279.) 

A  fraudulent  conveyance  made  at  a  time  so  recent  that  it  will  effect  any  o' 
the  creditiirs  who  can  come  in  under  the  bankruptcy,  is  a  ground  for  withholding 
a  discharge.     {In  re  Oliver  L.  Jones,  13  B.  R.  286.)  . 

Oaming. 

{k)  Property  acquired  in  gaming  is  assets,  and,  if  the  bankrupt  spend  it  in 
gaming,  he  loses  his  right  to  a  discharge.  It  is  impossible  to  look  into  the  mode 
in  whioii  such  property  as  the  statute  speaks  of  has  been  acquired.  If  property, 
once  in  the  po.ssession  of  the  bankrupt  has  been  spent  in  gaming,  which,  if  not 
so  spent,  might  be  assets  in  bankruptcy,  the  case  is  made  out.  It  is  too  late, 
after  it  is  spent,  to  say  that  it  was  unlawfully  acquired,  or  acquired  in  a  particu- 
lar way,  or  that  creditors  ure  no  worse  oif  on  the  whole.  Such  losses  can  not 
be  distini;uished  from  those  whiuh  any  ot  ler  debtor  might  sustain  in  a  similar 
way.  Neither  the  knowledge  of  the  creditors  of  the  course  of  bftsiness  of  the 
debtor,  nor  any  intent  on  his  or  their  part,  is  material.  The  fact  can  only  be 
inquired  into.  Nor  dues  the  law  in  the  matter  of  discharge  invest  the  court  with 
discn-tinii,  as  it  d  es  so  largely  in  England.  It  is  a  mere  question  of  legal  right. 
{lure  Marshall,  4  B.  R.  106;  s.  c.  Lowell,  462) 

Fictitious  Debts. 

(Q  Setting  forth  a  false  and  fii'titious  debt  in  the  schedule,  is  an  admission  of 
it  agiinst  the  estate  th,it  will  bar  a  discharge,  but  the  burden  of  proof  is  on  the 
creditors  to  show  timt  the  debt  is  false  and  ticiitious.  {In  re  Orcutt,  4  B.  R. 
538;  s  c.  5  lien.  19.) 

The  language  of  the  statute  does  not  embrace  a  claim  admitted  to  be  just  in 
its  ori.;in,  but  against  whicli  the  bankrupt  insist-i  upon  rights  of  stt-ofiF,  or  asserts 
that  it  has  beuu  satisfied.     Tue  diotiiiclion  is  between  fabricating  a  debt  where 
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none  exists  in  fact,  and  stating  a  debt  unquestionably  outstanding  with  the  claim 
of  defense  to  it.     {In  re  Mark  Banks,  1  N.  Y.  Leg.  Obs.  274.) 

A  judgment  confessed  by  the  bankrupt  without  any  valuable  con^ide^ation, 
however  fraudulent  it  may  be  as  to  creditors,  is  binding  on  him,  and  he  may 
put  the  holder  of  the  judgment  on  the  list  of  his  creditors.  {In,  re  David  H. 
Robertson,  1  N.  Y.  Leg.  Obs.  20.) 

In  order  to  bar  the  discharge  the  debt  must  be  falsely  admitted  in  proceed- 
ings under  the  act.  Merely  giving  a  preference  to  a  fictitious  debt  in  an  assign- 
ment is  not  sufficient.     {In  re  Chas.  H.  Delavan,  5  Law  Rep.  870.) 

The  placing  of  a  fictitious  debt  upon  the  schedules  as  just  and  owing  is  ad- 
mitting the  debt  against  the  estate  within  the  mischief  and  meaning  of  the  stat- 
ute.    {In  re  Chas.  H.  Delavan,  5  Law  Rep.  370.) 

Books  of  Account. 

(m)  The  word  "after  "  means  at  any  time  since  the  passage  of  the  act,  though 
the  neglect  may  not  cover  the  whole  period.  {In  re  Rosenfield,  1  B.  R.  575  ;  s. 
c.  1  L.  T.  B.  81.) 

If  the  objection  is  that  certain  entries  are  wanting,  or  that  there  are  irreg- 
ularities in  the  mode  of  keeping  proper  book.«,  they  ought  to  be  pointed  out 
in  the  specifications;  but  where  objection  is,  that  a  cash  account  is  wholly  want- 
ing, a  general  specitication  is  sufficient.  {In,  re  Littlefleld,  3  B.  R.  57 ;  s.  c. 
Lowell,  3-31 ;  s.  c.  1  L.  T.  B.  164;  in  re  Hammond  cSb  Coolidge,  3  B.  R.  273 ;  s.  c. 
Lowell,  381.) 

A  specification  averring  that  the  bankrupt  has  not  kept  proper  books  of  account 
in  his  business,  in  that  such  books  do  not  show  what  moneys  were  received,  or 
what  disposition  was  made  of  the  same,  is  sufficiently  specific  to  admit  evidence 
that  no  cash  book  whatever  was  kept  for  a  period  of  time.  {In,  re  Belis  & 
Milligan,  3  B.  R.  496 ;  s.  c.  4  Ben.  58 ;  in  re  Bound,  4  B.  R.  510.) 

The  law  intends  that  a  merchant's  or  trader's  books  and  documents  should  be 
in  such  a  condition  as  to  show  his  business  situation  to  his  creditors  as  well  as  to 
himself.  By  keeping  such  books  in  a  proper  manner,  a  debtor  can  not  but  be 
aware  of  his  standing,  his  property  and  effects,  and  his  liabilities.  On  the  other 
band,  his  books  should  exhibit  to  his  creditors  his  position,  so  that,  when  placed 
before  them  for  investigation,  they  may  at  once  ascertain  his  standing  and  prop- 
erty and  the  result  of  his  business,  and  whether  everything  has  been  fair  and 
honest  on  his  part.  {In  re  Gay,  2  B.  R.  358 ;  s.  c.  1  L.  T.  B.  78  ;  in  re  Newman, 
2  B.  R.  302;  s.  c.  3  Ben.  20;  in  re  Solomon,  2  B.  R.  285;  s.  c.  6  Phila.  481  ;  in 
re  Keach,  3  B.  R.  13;  s.  c.  Lowell,  335;  s.  c.  1  L.  T.  B.  167;  in  re  William 
Archenbraun,  12  B.  R.  17;  s.  c.  7  0.  L.  N.  231.) 

The  word  "tradesman  "  has  substantially  the  same  meaning  as  shopkeeper. 
{In  re  Cote,  14  B.  R.) 

As  the  section  is  almost  penal,  the  term  "  tradesman  "  should  be  confined  to 
those  who  belong  to  that  class  with  some  degree  of  permanence.  {In  re  Cote, 
14  B.  R.) 

Persons  who  buy  and  sell  in  a  small  way  merely  by  way  of  eking  out  their 
living,  which  is  earned  substantially  in  other  ways,  are  not  tradesmen.  {In  re 
Cote,  14  B.  R.) 

Manufacturers  of  and  dealers  in  shoes  are  tradesmen.  {In  re  Jorey  &  Son, 
2B.  R.  608;  s.  c.  2  Bond,  386.) 

A  party  whose  only  business  is  that  of  speculating  in  stocks  in  not  a  merchant 
or  tradesman,  if  he  keeps  no  office  and  buys  and  sells  through  brokers.  {In  re 
■William  H.  Marston,  5  Ben.  313.) 

A  stair-builder  is  a  merchant  or  tradesman.  He  is  none  the  less  a  tradesman 
because  he  is  also  a  manufacturer  of  the  stairs,  or  because  he  does  not  resell  the 
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imber  and  other  materials  in  the  same  state  in  which  he  buys  them,  or  because 
3  does  not  buy  and  sell  completed  stairs.  (In  re  Edward  Garrison,  7  B.  R.  287 ; 
c.  5  Ben.  430.) 

A  person  buying  and  selling  goods  for  the  purpose  of  gain,  though  only  occa- 
onally,  is  a  merchant  and  trader.     (In  re  O'Bannon,  2  B.  R.  15.) 

The  distinction  taken  in  England,  whether  every  one  who  buys  and  sells 
oods  is  quoad  hoc  a  tradesman,  may  admit  of  question.  And  yet  it  is  very  dif- 
cult  to  draw  any  line  founded  solely  on  the  smallness  of  the  transactions.  It 
rould  seem  that  any  one  who  buys  on  credit  with  intent  to  sell  again  at  a  profit, 
nd  who  has  no  other  regular  business,  is  fairly  within  the  mischief  of  the  act. 
'hough,  where  the  buying  and  selling  are  a  mere  incident,  as,  if  a  farmer  should 
uy  stock  or  grain  in  addition  to  what  he  had  raised,  perhaps  such  a  person  could 
ot  be  described  as  a  tradesman.     {In  re  Tyler,  4  B.  R.  104.) 

A  person  who  bought  goods  which  he  could  use,  and  did  use,  and  which  he 
>ld  when  pressed  for  money,  can  not  be  deemed  a  trader.  Isolated  and  sepa- 
ite  acts,  having  no  connection  with  each  other,  and  showing  no  intention  to 
jt  up  any  trade,  do  not  make  a  person  a  tradesman.  The  deliberate  purpose  of 
uying  goods  to  sell  them  again  might  be  within  the  letter  of  the  act.  So 
light  an  amount  of  trading,  however  small,  connected  with  an  intent  to  deal 
enerally.     {In  re  W.  M.  Rogers,  3  B.  R.  564;  s.  c.  Lowell,  423.) 

A  person  whose  occupation  is  that  of  a  baker,  and  who  buys  flour  which  he 
inverts  into  bread,  and  then  sells  the  bread  to  daily  customers,  is  a  tradesman. 
Tn  re  Cocks,  3  Ben.  260.) 

If  a  firm  has  not  kept  proper  books  of  account,  a  partner  can  not  obtain  a 
Ischarge,  although  he  was  a  junior  member  and  not  a  keeper  of  the  books.  {In 
e  Wm.  H.  Pierson,  10  B.  R.  107.) 

When  the  business  has  been  wholly  closed,  so  that  no  rights  or  interests  can 
e  subject  to  examination  or  decision  in  the  bankrupt  court,  and  there  is  nothing 
ft  outstanding  in  the  way  of  assets  or  of  debtors  or  of  creditors,  and  the  busi- 
ess  was  one  which  neither  required  nor  received  the  use  of  any  capital,  so  that 
lere  is  nothing  in  it  which  can  concern  the  a.ssignee,  or  which  the  books  could 
bow  him  to  his  advantage,  such  past  trading  can  not  be  considered  as  within 
le  equity  or  letter  of  the  statute,  and  in  those  transactions  the  bankrupt  is  not  a 
lerchant  or  tradesman  within  the  fair  construction  of  the  bankrupt  act.  The 
ooks  are  not  the  only  proper  evidence  that  the  business  is  thus  wholly  closed 
nd  past.  This  may  be  proved  aliunde.  The  schedules,  proofs  of  debt,  and 
11  the  proceedings  in  the  case,  may  be  admitted  for  that  purpose,  together  with 
ral  testimony.    {Inre  Keach,  3  B.R.  13;  s.  c.  Lowell,  335;  s.  c,  1  L.  T.  B.  167.) 

The  final  winding  up  of  a  trader's  business  should  be  recorded,  as  well  as  its 
urrent  course,  and,  unless  the  bankrupt  can  clearly  show  that  everything  has 
een  so  fully  ended  that  no  such  account  could  affect  his  standing,  or  touch  the 
iterests  of  his  creditors  at  the  time  of  his  bankruptcy,  the  omission  to  keep 
iroper  books,  which,  at  the  time  of  his  trading,  was  an  illegal  act,  will  be  an 
fiectual  bar  to  his  discharge.     {In  re  Tyler,  4  B.  B.  104.) 

If  there  was  no  continued  trading,  the  bankrupt  was  not  required  to  keep 
egular  books.     {In  re  Mark  Banks,  1  N.  Y.  Leg.  Obs.  274.) 

The  creditor  must  take  the  burden  of  proof  and  show  that  the  bankrupt  did 
ot  keep  proper  books  of  account.  {In  re  Mark  Banks,  1  N.  y.  Lee.  Obs. 
74.) 

This  is  a  most  important  provision,  because  it  is  that  .which  is  intended  to 
irovide  the  assignee  representing  the  creditors  with  the  means  of  tracing  out  all 
he  dealings  of  the  debtor,  to  ascertain  what  has  become  of  his  property,  what 
re  the  causes  of  his  failure,  and  whether  he  has  dealt  fairly  and  equally  with 
lis  creditors.  However  harshly  the  law  may  .sometimes  operate  with  some 
mall   traders,  whose  affaiis  seem   hardly  worthy  of  the  trouble  of  recording 
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them,  it  is  a  most  reasonable  and  salutary  rule  in  its  application  to  merchants 
dealing  with  large  sums  and  contracting  large  debts,  and  in  a  position  lo  know 
and  to  be  able  to  carry  out  the  law.     {In  re  George  &  Proctor,  Low^ell,  409.) 

The  intent  of  the  non-keeping  of  books  is  of  no  importance.  The  mere 
•omission  is  the  thing  plainly  interdicted.  Such  omission  prevents  a  discharge, 
whether  the  intent  was  fraudulent  or  not.  {In  te  Solomon,  2  B.  R.  285;  s.  c. 
6  Phila.  481;  in  re  Newman,  2  B.  R.  302;  s.  c.  3  Ben.  20;  in  re  Jorey  &  Son, 
2  B.  R.  668;  s.  c.  2  Bond,  336;  in  re  Schumpert,  8  B.  E.  415;  in  re  William 
Archenbraun,  2  B.  R.  17;  s.  c.  7  0.  L.  N.  231.) 

No  excuse,  however  true,  and  no  innocence  of  intention,  will  avail  to  supply 
■the  deficiency.     {In  re  George  &  Proctor,  Lowell,  409.) 

Whether  the  books  of  account  are  properly  kept  is  a  question  which  must 
be  decided  in  each  case  upon  the  facts  as  they  appear,  and  not  upon  any  strict 
rule  that  such  and  such  books  and  such  and  such  entries  are  essential  in  all 
cases.     {In  re  Perry  &  Allen,  20  Pitts.  L.  J.  184;  s.  c.  7  W.  J.  379.) 

It  is  not  necessary  that  these  books  be  kept  according  to  the  forms  taught  in 
schools,  or  in  ledgers  and  day-books  bound  in  leather.  In  business  of  some 
kinds,  any  contemporaneous  written  memorials,  formal  or  ioformal,  of  a  trades- 
man's transactions,  whether  in  a  bound  volume  or  in  detached  sheets,  may 
-answer  the  definition  of  proper  books  of  account,  if  they  have  been  preserved 
and  so  arranged  as  to  present  an  intelligible  and  substantially  complete  exposi- 
tion of  his  affairs.  The  question  of  what  are  proper  books  must  be  in  each  case 
a  question  of  evidence.  What  would  be  proper  and  suflficient  books  in  one  case 
would  be  improper  and  insuflBcient  in  another.  {In  re  Solomon,  2  B.  R.  285 ; 
s.  c.  6  Phila.  481 ;  in  re  Newman,  2  B.  R.  802;  s.  c.  3  Ben.  20;  in  re  Wm.  F. 
White,  2  B.  R.  590;  s.  c.  2  L.  T.  B.  105;  s.  c.  16  Pitts.  L.  J.  110;  inre 
Batchelder,  3  B.  R.  150;  s.  c.  Lowell,  373.) 

It  is  not  sufficient  that  the  bankrupt  employed  a  book-keeper  whom  he  con- 
sidered competent,  and  left  the  whole  charge  of  the  books  to  him.  The  law  does 
not  require  traders  to  keep  a  book-keeper,  but  to  keep  books,  and  they  are  respon- 
sible to  see  that  this  is  done.  {In  re  Hammond  &  Ooolidge,  3  B.  R.  273 ;  s.  c. 
Lowell,  381.) 

Entries  upon  numerous  slips  of  paper,  each  entry  being  on  a  separate  slip, 
is  not  a  keeping  of  books  under  the  law.  This  may  do  for  a  short  time  in  the 
absence  of  the  books,  but  not  as  a  system  or  policy  of  a  permanent  character. 
If  the  books  were  lost,  and  there  was  no  reasonable  expectation  of  finding  them, 
or  if  they  were  not  found  within  a  reasonable  time,  it  was  the  duty  of  the  bank- 
rupt to  supply  their  place  with  others.  {In  re  Hammond  &  Ooolidge,  3  B.  R. 
273;  s.c.  Lowell,  381.) 

A  retail  dealer  who  keeps  the  usual  books  and  all  his  invoices  keeps  proper 
books  of  account,  although  he  kept  no  invoice  book.  {In  re  J.  K.  P.  Reed, 
12  B.  R.  390.) 

There  is  no  positive  rule  of  law  requiring  the  entries  to  be  made  daily  {though 
they  ought  to  be  at  or  near  the  time  of  the  transactions),  or  the  balances  to  be 
made  at  any  fixed  periods,  or  the  books  to  be  kept  in  any  particular  mode.  {In 
re  George  &  Proctor,  Lowell,  409.) 

The  law  requires  that  a  merchant  or  tradesman  should  keep  such  books  as, 
considering  the  nature  and  circumstances  of  his  trade,  are  necessary  to  exhibit 
to  a  person  of  competent  skill  the  true  state  of  his  dealings  and  affairs.  {In  re 
Hammond  &  Ooolidge,  2'B.  R.  273;  s.  c.  Lowell,  381;  in  re  Solomon,  B  B.  R. 
285;  s.  c.  6  Phila.  481;  in  re  Jorey  &  Son,  2  B.  R.  668;  s.  c.  2  Bond,  336; 
in  re  Mark  Banks,  1  N.  Y.  Leg.  Obs.  274.) 

It  is  a  question  of  fact  whether  the  books  are  such  as  will  give  to  a  com- 
petent person  examining  them  knowledge  of  the  true  state  of  the  bankrupt's 
;affairs.     The  question  ia  addressed  to  the  good  sense  and  knowledge  of  thejury. 
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aided  by  such  explanations  as  may  be  offered  by  experts  or  other  competent 
witnesses.  {In  re  George  &,  Proctor,  Lowell,  409 ;  in  re  Hammond  k  Coolidge,. 
3  B.  R.  273 ;  s.  c  Lowell,  381 ;  in  re  Schumpert,  8  B.  R.  415 ;  in  re  J.  K.  P. 
Reed,  12  B.  R.  390.) 

Where  the  day-book  and  the  ledger  taken  together  show  all  the  transactions 
of  the  bankrupt,  a  discharge  may  be  granted,  although  there  are  some  meaning- 
less mutilations  in  each.     {In  re  Wm.  H.  Pierson,  10  B.  R.  107.) 

A  cash  account  is  neces.sary  to  an  understanding  of  a  trader's  business,  and 
when  one  has  not  been  kept  a  discharge  will  be  refused.  {In  re  Gay,  2  B.  R. 
358;  s.  c.  1  L.  T.  B.  73;  in  re  Solomon,  2  B.  R.  285;  s.  c  6  Phila.  481 ;  in  re 
Littlefleld,  3  B.  R.  57;  s.  c.  Lowell,  331;  s.  c.  1  L.  T.  B.  164;  in  re  Belis  & 
Milligan,  3  B.  R.  496;  s.  c.  4  Ben.  53.) 

The  cash  book  should  show,  in  an  intelligible  and  proper  manner,  the  nature 
and  character  of  the  receipts  and  disbursements  of  cash  made  by  the  bankrupt. 
{In  re  Mackey  et  al.  4  B.  R.  66 ;  s.  c.  2  C.  L.  N.  393.) 

The  omission  of  an  entire  book  or  set  of  entries,  necessary  to  the  under- 
standing of  the  business,  prevents  a  dischirge.  {In  re  Wm.  F.  White,  3  B.  R. 
590;  s.  c.  2  L.  T.  B^  105;  s.  c.  16  Pitts.  L.  J.  110.) 

Careless  omissions  or  mistakes,  without  fraud,  in  books  themselves  proper, 
may  be  overloAtd.  {In  re  Wm.  F.  White,  2  B.  R.  590;  s.  c.  2  L.  T.  B.  105; 
s.  c.  16  Pitts.  L.  J.  110;  in  re  Burgess,  3  B.  R.  196.) 

The  question  is,  whether  the  bankrupt  did  all  that  a  prudent  business  man, 
intending  to  keep  his  accounts  accurately,  would  naturally  do.  A  temporary 
omission,  in  good  faith  and  for  a  reasonable  time,  to  make  the  entries  would  not 
be  a  failure  to  keep  books.  But  a  neglect  to  keep  them  on  purpose  for  a 
reasonable  time  would  be.  {In  re  Hammond  &  Ooolidge,  3  B.  R.  273-  s.  c 
Lowell,  381.) 

Where  one  of  the  books  has  been  mutilated,  but  all  the  outstanding  accounts 
which  it  contained  have  been  transferred  to  another  book,  a  discharge  will  be 
granted  when  the  evidence  shows  that  no  fraud  was  done  to  the  creditors  by  the 
change,  and  that  the  accounts  were  all  collected  as  far  as  collectible  {In  re 
Noonan  &  Connolly,  3  B.  R.  267.) 

Persons  who  buy  on  credit,  and  sell  again  in  such  wise  as  to  be  merchants 
3r  tradesmen,  must  see  to  it,  in  order  to  be  in  a  position  when  misfortune  over- 
takes them  to  obtain  the  benefits  of  the  bankrupt  act,  that  they  keep  such  books- 
n  relation  to  their  business  as  will  furnish  an  intelligible  account  to  their  credi- 
tors of  the  state  and  course  of  their  business  transactions,  not  leaving  such 
iccounts  to  be  made  up  from  memory,  or  from  sources  other  than  such  books 
[In  re  Edward  Garrison,  7  B.  R.  287;  s.  o.  5  Ben.  430.) 

A  discharge  will  not  be  refused  to  a  bankrupt  for  not  keeping  proper 
jooks  of  account,  without  full  evidence  of  the  facts  and  of  their  bearing  upon 
us  business.  The  books  themselves  should  be  produced,  and  the  parol  state- 
nents  should  be  definite.     {In  re  Batchelder,  3  B.  R.  150;  s.  c.  Lowell,  373.) 

A  canceled  check  is  admissible  in  evidence  in  connection  with  the  stump  of 
he  check  book,  to  show  how  the  book  was  kept.     {In  re  W.  E.  Brockway,  T 

Assent  of  Creditor  to  Discharge. 

{n)  A  specification  which  avers  that  the  bankrupt  or  some  person  in  his  be- 
lalf  has  procured  the  assent  of  certain  creditors  to  his  discharge  and  influnnced 
heir  action  by  a  pecuniary  consideration  is  too  vague  to  be  triable  (In  re 
'reeman,  4  B.  R.  64;  s.  c.  4  Ben.  245.)  '     ^ 

The  specification  should  aver  that  the  bankrupt  has  procured  the  assent  of  a 
reditor  to  the  discharge  by  a  pecuniary  consideration  or  obligation.    The  bank- 
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rupt  is  not  forbirlden  to  procure  the  assent  of  a  creditor  to  his  discharge,  nor 
is  he  forbidden  to  influence  the  action  of  a  creditor.  The  prohibition  is  against 
procuring  such  assent  or  influencing  such  action  by  any  pecuniary  consideration 
or  obligation.  (In  re  Maw.son,  1  B.  R.  437,  548;  s.  c.  2  Ben.  332,  412;  Fox  v. 
Paine,  10  Ala.  523;  Goates  v.  Blush,  55  Mass.  664;  Ohaniberliny.  Qriggs,  3 
Denio,  9.) 

If  a  bankrupt  obtains  the  consent  of  a  creditor  to  a  discharge  by  giving  him 
his  indorsed  note  for  a  part  of  the  debt,  his  discharge  will  be  refused,  although' 
he  had  previously  procured  the  assent  of  a  sufficient  number  to  entitle  him  to  a 
discharge,     (/n  re  E.  V.  Palmer,  14  B.  R.  432.) 

If  a  claim  is  purchased  by  a  friend  of  the  bankrupt  with  no  conceivable  mo- 
tive but  to  benefit  the  bankrupt,  and  the  assent  of  the  creditor  to  a  discharge  is- 
so  placed  on  the  paper  that  it  may  have  influenced  others,  the  presumpiicm  is 
that  the  purchase  was  made  in  behalf  of  the  bankrupt,  and  the  discharge  will  be 
refused.     {In  re  "Whitney  et  al.  14  B.  R.  1 ;  s.  c,  8  C.  L.  N.  195.) 

Transfers  In  Contemplation  of  Becoming  Bankrupt. 

(o)  An  examination  of  the  act,  in  connection  with  the  Forms,  shows  that  the 
expression,  "  becoming  bankrupt,"  means  committing  an  act  of  bankruptcy, 
and  that  the  expression,  "  in  contemplation  of  becoming  bankrupt,"  means  in 
contemplation  of  committing  an  act  of  bankruptcy.  The  act  of  bankruptcy, 
the  commission  of  which  must  be  contemplated,  is  such  an  act  as  the  statute  de- 
clares to  be  an  act  of  bankruptcy.  A  debtor  may  become  bankrupt  or  commit 
an  act  of  bankruptcy  by  filing  a  petition  under  section  5014,  or  by  doing  some 
one  of  the  things  which  is  declared  by  section  502 1  to  be  the  commission  of  an 
act  of  bankruptcy.  It  is  not  necessary,  in  order  that  he  should  have  contem- 
plated becoming  bankrupt,  that  he  should  have  contemplated  having  a  petition 
filed  against  him,  and  being  adjudged  a  bankrupt  thereon,  provided  he  contem- 
plated committing  an  act  which  is  defined  by  section  5021  to  be  an  act  of  bank- 
ruptcy, or  filing  a  petition  under  section  5014.  (In  re  Goldschmidt,  3  B.  R. 
165;  s.  c.  3  Ben.  379;  in  re  Freeman,  4  B.  R.  64;  s.  c.  4  Ben.  245;  in  re  Law- 
son,  2  B.  R.  113;  in  re  Oretiew,  5  B.  R.  428 ;  s.  c.  2  L.  T.  B.  137;  in  re  J.  H. 
C.  Lutgens,  7  Pac.  L.  R.  89;  in  re  Wm.  H.  Pierson,  10  B.  R.  107;  in  re  Alonzo 
Pearce,  21  Vt.  611;  in  re  Christopher  0.  Rowell,  21  Vt.  620;  Swan  v.  LiitU- 
field,  58  Mass.  574;  Caryly.  Rmsell,  13  N.  Y.  194;  s.  c.  18  Barb.  420;  North 
American  Ins.  Co.  v.  Graham,  5  Sandf.  197;  vide  in  re  Ohas.  W.  Holmes,  5  Law 
Rep.  360.) 

A  debtor  may  sell  property  for  the  purpose  of  procuring  means  to  defray 
his  expenses  in  contemplated  bankruptcy  proceedings,  provided  he  does  not  sell 
at  a  sacrifice,  and  that  the  sura  so  raised  is  reasonable  in  amount.  (In  re 
Keefer,  4  B.  R.  389;  s.  c.  3  0.  L.  N.  125;  Flournoy  v.  Newton,  8  Geo.  306; 
Lyon  V.  Marshall,  11  Barb.  241.) 

Where  an  insolvent  debtor  makes  an  assignment  for  the  benefit  of  creditors 
three  days  before  the  filing  of  his  petition  in  bankruptcy,  his  denial  of  any  inten- 
tion, at  the  time  of  making  the  assignment,  to  take  the  benefit  of  the  bankrupt 
act,  however  positive,  is  not,  in  the  absence  of  confirmatory  circumstances,  suffi- 
cient to  repel  the  presumption  arising  from  the  facts,  and  a  discharge  must  be 
refused.  A  system  which  would  thus,  in  practice,  permit  a  discharge  of  the 
debtor,  without  a  simultaneous  administration  and  distribution  of  the  property 
among  the  creditors,  would  be  a  monstrosity.  (In  re  Broadhead,  2  B.  R.  278;, 
s.  c.  3  Ben.  106.) 

An  assignment  for  the  benefit  of  creditors  by  a  party  in  contemplation  of  be- 
coming bankrupt  is  good  ground  for  refusing  a  discharge  in  a  case  of  voluntary 
bankruptcy.  The  fact  that  the  assignment  is  one  of  all  the  debtor's  property, 
md  creates  no  preferences  among  his  creditors,  makes  no  difference.  It  is  as 
repugnant  to  the  act  as  if  it  had  assigned  only  a  part  of  his  property,  or  had  cre- 
ated preferences.  It  shows  an  intent  and  a  purpose  on  the  part  of  the  bankrupt  t» 
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assume  the  distribution  of  his  property  in  satisfaction  of  his  debts  through  the 
agency  of  an  assignee  selected  by  himself.  This  necessarily  involves  the  exist- 
■ence  of  a  purpose  to  prevent  the  same  property  from  being  distributed  under  the 
bankrupt  act  in  satisfaction  of  the  same  debt.  There  could  be  no  other  purpose. 
{Inre  Goldschmidt,  3  B.  R.  3  65;  s.  c.  3  Ben.  379;  contra,  in  re  Pierce  &  Hol- 
brook,  3  B.  R.  258;  s.  c.  16  Pitts.  L.  J.  204;  in  re  John  M.  Quackenboss,  1  N. 
Y.  Leg.  Obs.  U6;  Smith  v.  Ely,  10  B.  R.  553.) 

This  clause  does  not  include  consignments  which  do  not  change  the  title,  but 
are  merely  the  employment  of  an  agent.  {In  re  Hammond  &  Coolidge,  3  B.  R. 
273;  s.  c.  Lowell,  381.) 

The  filing  of  a  bill  in  equity  against  a  copartner,  and  procuring  the  appoint- 
ment of  a  receiver  is  not  such  a  transfer  as  is  contemplated  bj  this  section.  {In 
re  Robert  H.  Shoemaker,  4  Biss.  245.) 

Sec.  5111. — Any  creditor  opposing  tlie  discliarge  of  any  bank- 
rupt may  file  a  specification  in  writing  of  the  grounds  of  his  oppo- 
sition, and  the  court  may  in  its  discretion  order  any  question  of 
fact  so  presented  to  be  tried  at  a  stated  session  of  the  district  court. 

Statute  Revised— March  3,  1867,  ch.  176,  §  31,  14  Stat.  532.  Prior  Statute 
—Aug.  19,  1841,  ch.  9,  §4,  5  Stat.  443. 

Filing    Specifications. 

Any  person  who  shows  by  affidavit  or  otherwise  that  he  is  a  creditor,  has 
the  right  to  appear  and  oppose  the  discharge,  without  being  in  technical  strict- 
ness a  creditor  who  has  proved  his  debt.  To  entitle  him  to  oppose  the  discharge, 
he  must  have  a  pecuniary  interest  in  the  matter,  and  that  interest  must  be  satis- 
factorily shown.  {In  re  L.  Sheppard,  1  B.  R.  439 ;  s.  c.  1  L.  T.  B.  49 ;  s.  c.  7 
A.  L.  Reg.  484;  in  re  Smith  &,  Bickford,  8  Blatch.  461;  in  re  Murdock,  3  B.  R. 
146;  s.  c.  Lowell,  362;  s.  c.  2  L.  T.  B.  97;  in  re  Boutelle,  2B.  R.  129;  s.  c.  15 
Pitts.  L.  J.  616;  in  re  Samuel  Book,  3  McLean,  317;  contra,  inrehevy  et  al. 
1  B.  R.  327;  s.  c.  2  Ben.  169;  in  re  W.  D.  Hill,  1  B.  R.  16;  s.  c.  1  Ben.  321 ; 
in  re  Burk,  3  B.  R.  296;  s.  e.  1  Deady,  425;  s.  c.  2  L.  T.  B.  45;  in  re  0.  N. 
Palmer,  3  B.  R.  301;  in  re  Brown  King,  1  N.  Y.  Leg.  Obs.  22;  s.  c.  5  Law 
Rep.  220.) 

A  judgment  obtained  after  the  adjudication  in  bankruptcy,  creates  a  new 
debt  which  can  not  be  proved  in  bankruptcy,  because  the  judgment  is  a  merger, 
aud  creates  a  new  debt,  and  the  judgment  creditor  can  not  oppose  the  discharge, 
because  he  has  no  provable  debt,  and  because  the  discharge  will  be  no  bar  to 
the  judgment.  A  creditor  who  proved  his  debts  before  obtaining  judgment, 
may  keep  his  proof  and  oppose  the.  discharge  if  he  will  file  a  stipulation  to  re- 
lease his  judgment  in  case  the  final  decision  in  bankruptcy  shall  grant  the  bank- 
rupt his  discharge.     {In  re  Gallison  et  al.  5  B.  R.  853;  s.  c.  2  L.  T.  B.  195.) 

Where  the  bankrupt  has  acted  as  administrator,  and  the  probate  court  has 
directed  a  dividend  to  be  made  among  the  creditors,  any  creditor  of  such  an  es- 
tate has  an  interest  in  the  bankrupt's  estate,  and  may  oppose  his  diseharce  {In 
re  John  C.  Tebbetts,  5  Law  Rep.  259.) 

If  a  creditor  who  held  the  bankrupt's  bond  assigned  it  as  a  collateral  to 
secure  a  debt,  and  then  allowed  a  judgment  to  be  recovered  thereon  in  his  name, 
has  any  surplus  that  would  come  to  him  after  the  payment  of  the  debt  he  may 
oppose  the  discharge.  {In  re  Traphagan,  1  N.  Y.  Leg.  Obs.  98;  s.  o  5  Law 
Rep.  323.) 

The  appointment  of  a  receiver  and  an  assignment  of  the  claim  to  him  does 
not  divest  the  creditor  of  his  interest  in  the  claim  so  but  that  he  can  oppose 
the  discharge.  {In  re  Traphagan,  1  N.  Y.  Leg.  Obs.  98 ;  s.  c.  5  Law.  Rep. 
823.) 
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The  specifications  may  be  filed  with  the  register.  Form  No.  53  contemplates 
that  they  may  be  addressed  to  him.  (In  re  Bellamy,  1  B.  R.  98;  s.  c.  1  Ben. 
426.) 

By  section  4999,  the  register  is  forbidden  to  hear  any  questions  as  to  the 
allowance  of  an  order  of  discharge.  Such  questions  are  to  be  determined  by 
the  court  after  the  bankrupt  has  applied  for  his  discharge.  If  the  specifications 
are  filed,  the  case  is  then  ipso  facto  removed  from  before  the  register  and  taken 
into  court.  {In,  re  Mawson,  1  B.  R.  265 ;  s.  c.  2  Ben.  122 ;  in  re  Pufier,  2  B.  R. 
43.) 

A  creditor  may  file  specifications  at  any  time.  Rule  XXIV  is  enabling,  and 
not  prohibitory.  A  creditor  who  does  not  file  specifications  by  the  time  specified 
in  Rale  XXIV,  will  lose  his  opportunity  of  doing  so.  But  he  has  the  right  to 
file  them  at  any  stage  of  the  proceedings  before  that  time.  (In  re  Baum,  1  B. 
R.  5;  s.  c.  1  Ben.  274.) 

The  orderly  conduct  of  the  proceedings  requires  that  the  trial  of  all  ques- 
tions so  raised  shall  be  postponed  till  the  hearing  of  the  petition  for  discharge. 
The  register  will  proceed  with  the  case,  notwithstanding  the  specifications. 
(In.  re  Pufier,  2  B.  R.  43 ;  in  re  Brisco,  2  B.  R.  226 ;  in  re  W.  D.  Hill,  1  B.  R. 
16;  s.  c.  1  Ben.  821 ;  in  re  Paget,  1  Penn.  L.  J.  367;  in  re  George  Livermore, 

5  Law  Rep.  370.) 

The  proceedings  upon  the  order  to  show  cause  may  be  adjourned  upon  the 
return  day  thereof.     (In  re  Mawson,  1  B.  R.  271.) 

Such  an  adjournment  may  be  made  without  requiring  the  creditors  to  file  an 
appearance  under  Rule  XXIV.  The  rights  of  a  creditor  upon  the  adjourned  day 
are  the  same  in  all  respects  as  upon  the  return  day.  (In  re  John  Thompson,  1 
B.  R.  323;  s.  c.  2  Ben.  166;  in  re  Tallman,  1  B.  R.  540;  s.  c.  2  Ben.  40i;  in  re 
Jame^  M.  Seabury,  10  B.  R.  90 ;  in  re  S.  S.  Houghton,  10  B.  R.  337.) 

On  the  entry  of  an  appearance  of  a  creditor  to  oppose  a  discharge,  all  pro- 
ceedings upon  the  petition  for  a  discharge  are  suspended  until  specifications 
shall  be  filed.  On  flUng  the  specifications,  the  hearing  upon  the  petition  is  at 
once  transferred  into  court.  There  can  not,  therefore,  be  any  examination  of 
the  bankrupt  on  the  application  for  a  discharge  before  the  register.  The  pro- ' 
ceeding  for  an  examination  must  be  taken  under  section  5086.  (In  re  Frizelle 
etal.  5  B.  R.  119.) 

The  time  to  file  objections  to  a  discharge  may  be  kept  open  by  adjourning 
any  day  which  may  be  fixed  for  showing  cause  against  a  discharge  until  a  full, 
reasonable  opportunity  'S  afforded  for  the  examination  of  the  bankrupt  and  his 
wife  and  other  witnesses.     (In  re  Seckendorf,  1  B.  R.  626 ;  s.  c.  2  Ben.  462.) 

The  time  for  showing  cause  against  the  discharge  may  be  extended  from  time 
to  time  upon  the  application  of  a  creditor,  even  though  a  protest  has  been  made 
against  the  allowance  of  his  claim,  until  the  examination  of  the  bankrupt  and 
other  witnesses  is  concluded,  the  whole  matter  being  subject  to  regulation  by 
the  register  and  the  court  as  to  the  use  of  reasonable  diligence.      (In  re  Beldea 

6  Hooker,  4  Ben.  225.) 

An  adjournment  sine  die  terminates  the  proceedings.  The  petition  for  dis- 
charge remains  good,  but  nothing  can  be  done  under  it  unless  a  new  order  to 
■show  cause  is  issued.     (In  re  Seckendorf,  1  B.  R.  626;  s.  c.  2  Ben.  462.) 

Any  abuse  by  the  register  of  the  power  to  adjourn  may  be  corrected  by  the 
■district  court,  which  has  power  to  supervise  the  proceedings.  (In  re  W.  E. 
Robinson,  2  B.  E.  342;  s.  c.S6  How.  Pr.  176;  s.  c.  6  Blatch.  253;  s.  c.  3  L.  T. 
B.  18.) 

Upon  the  day  appointed  to  show  cause,  a  creditor  intending  to  oppose  the 
a.pplication  for  a  discharge  must  enter  his  appearance  in  opposition  thereto. 
His  appearance  is  entered  with  the  clerk,  as  provided  in  Rule  HI.  Until  such 
appearance  is  entered,  the  creditor  has  no  standing  in  court  as  to  the  petition 
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for  a  dischnrge,  and  therefore  can  not  be  heard  in  opposition  thereto.     {In  re 
Robert  A.  Suttierland,  1  Deady,  573  ) 

On  the  day  fixed  to  show  cause,  the  creditor  must  appear  by  himself  or  coun- 
sel, and  enter  his  ooposition,  which  should  either  be  in  writing  or  verballv ;  but 
an  entry  of  such  opposilion  should  be  made  on  the  docket,  and  suspend  further 
proceedings  until  the  filing  of  the  specifications;  and  if  the  specifications  are 
not  filed  within  ten  days,  the  ciuse  progresses  as  though  no  opposition  had  been 
made,  unless,  for  sufiScient  cause  shown,  the  time  for  filing  is  extended.  A  re- 
quest to  have  an  appearance  entered  can  not  be  made  until  after  the  petition  for 
discharge  is  filed.  {In  re  McVey,  2  B.  R.  257;  in  re  James  M.  Seabury,  10  B. 
R.  90.) 

The  appearance  is  not  complete  until  the  clerk  enters  the  name  of  the  attor- 
ney and  his  place  of  business  upon  the  docket,  with  the  date  of  entry.  (In  re 
James  M.  Seabury,  10  B.  R.  90.) 

An  appearance  entered  after  the  return  day  must  be  disregarded.  {In  rt 
McVev,  2  B.  R.  257;  in  re  Smith  &  Bickford,  5  B.  R.  20;  Creditors  v.  WhlHarM^ 
4  B.  R.  580;  s.  c.  2  L.  T.  B.  1B6;  in  re  Robert  A.  Sutherland,  1  Deady,  573; 
in  re  James  M.  Seabury,  10  B.  R.  90;  in  re  Joseph  Buxbaum,  13  B.  R.  477.) 

If  the  creditor  did  not  receive  notice  of  the  application  for  a  discharge,  h& 
may  be  allowed  to  enter  hu  appearance  after  the  return  day.  {In  re  Chauncey 
J.  Filley,  2  Cent.  L.  J.  419) 

The  district  court  may,  in  its  discretion,  allow  a  creditor  to  enter  his  appear- 
ance and  file  specifications  in  opposition  to  a  discharge,  although  the  time  for 
entering  an  appearance  in  opposition  thereto  has  expired.  {In  re  Lewis  Levin,. 
14  B.  B.  385  ) 

Specifications  not  filed  within  the  prescribed  time  can  not  be  entertained. 
(In  re  McVey,  2  B.  R.  257.) 

A  specification  not  signed  by  an  attorney  legally  authorized  to  act  for  the 
creditor  is  a  nullity,  and  must  be  disregarded.  A  power  of  attorney  not  con- 
taining a  power  of  substitution,  does  not  authorize  a  person  other  than  the  party 
duly  constituted  agent  thereby,  to  sign  his  own  name  or  afBx  the  name  of  such 
agent  to  specifications  on  behalf  of  a  creditor.  (In,  re  0.  K.  Palmer,  3  B.  R.  301  ;. 
Creditors  v.  Williams,  4  B.  R.  580;  s.  c.  2  L.  T.  B.  166.) 

When  a  creditor  has  regularly  entered  his  appearance  on  the  return  dav,  but 
has  failed,  through  inadvertence,  to  file  ."specifications  within  the  prescribed  time, 
the  court,  on  ciiuse  shown,  will  allow  him  to  file  them  nunc  pro  tunc.  (In  re 
Grefe,  2  B.  R.  329.) 

The  filing  of  an  opposition  to  a  bankrupt's  discharge  is  the  commencement 
of  an  individual  proceeding  on  the  part  of  the  creditor  against  the  bankrupt.  It 
is,  in  fact,  a  suit  arising  in  the  course  of  the  bankrupt  proceedings.  It  involves 
pleadings,  costs,  and  attorney's  fees;  it  may  involve  a  trial  by  jury.  The  ques- 
tion of  discharge  may  linger  in  the  court  lor  years,  and  in  every  case  involves  more 
or  less  expense  and  costs.  A  letter  of  attorney,  according  to  Form  No.  2ti,  does 
not  authoriz«  the  attorney  to  make  opposition  to  the  discharge  of  the  bankrupt, 
and  involve  him  in  such  a  controversy.  (Creditors  v.  Wilhams,  4  B.  R.  580 ;  s. 
c.  2  L.  T.  B.  166.) 

The  proceeding  for  a  discharge  depends  on  the  proceedings  in  bankruptcy, 
and  is  inseparably  connected  with  them.  In  fact  and  in  law  it  mu^t  be  con- 
sidered as  a  continuation  of  the  former  proceedings.  (In  re  Ankrim,  8  McLean. 
285.)  f  V  ,  , 

If  the  original  objector  declines  to  prosecute  his  specifications,  other  creditors 
may  be  permitted  to  i  nter  their  appeaiance  and  be  heard  in  support  of  the  ob 
jections,  although  the  time  for  enterins  an  appearance   is   past.      (In  re  S.  S. 
Hou-hion,  10  B.  R.  337;    contra,  in  re  D.ivid  A.  McDonald,  14  B  R  477;  s  c 
24  Pitts.  L.  J,  42;  s.  c.  12  Pac.  L.  R  99.) 
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Where  there  is  no  opposing  party,  the  petilinn  of  the  bankrupt  for  final  dis- 
■charge  may  be  continued  from  time  to  time  to  suit  the  convenience  of  the  bnnk- 
Tupt.  A  day  is  appointed  for  the  creditors  to  show  cause,  but  such  appointment 
•does  not  tix  the  day  for  henring  the  apphcation  for  a  discharge.     {In  re  Robert 

A.  Sutherland,  1  Deady,  573.) 

Avernient§  in  Specifications. 

The  specification  should  state  the  name  of  the  opposing  creditor.  {In  re 
Robert  H.  Shoemaker,  4  Biss.  245.) 

All  grounds  against  the  discharge,  except  those  which  appear  on  the  face  of 
the  proceedings,  must  be  assigned  in  writing  as  specifiiations,  whether  they  are 
enumerated  in  section  5110  or  not,  if  the  creditor  intends  to  rely  on  them.  {In, 
re  James  M.  Seabury,  10  B.  R.  90.) 

The  specifications  must  not  be  vague  and  general.  The  allegations  must  be 
allegations  of  facts,  and  must  be  distinct,  precise,  and  specific,  and  must  not  be 
merely  allegations  in  the  language  of  section  5110,  or  allegations  so  general  as 
really  not  to  advise  the  bankrupt  what  facts  he  must  be  prepared  to  mett  and 
resist.     {Inre  Rathbone,  1  B.  R.  294,  324;  s.  c.  2  Ben.  138;  in  re  Beardsley,  1 

B.  R.  304;  in  re  W.  D.  Hill,  1  B.  R.  275;  s  c.  3  Ben.  13B;  in  re  Mawson,  1  B. 
B.  437;  s.  c.  2  Ben.  332;  in  re  Waggoner,  1  Ben.  532;  in  re  Burk,  3  B.  R.  296; 
s.  c.  1  Deady,  425;  s.  c.  2  L.  T.  B.  45;  in  re  Buttertield,  14  B.R.  147;  s.  c.  5 
Biss.  120.) 

The  strictness  of  common-law  pleading  is  not  required,  but  the  bankrupt  is 
entitled  to  such  particularity  of  statement  as  to  give  him  reasonable  notice  of 
what  is  expected  to  be  proved  against  him.  {In  re  Smith  &  Bickford,  5  B.  R. 
30.) 

Specifications  must  particularize  facts  descriptive  of  the  offense  as  charged  to 
•constitute  the  ground  for  objecting  to  the  discharge,  setting  forth,  as  clearly  as 
may  be,  the  time,  place,  person,  &c.  A  specification  containing  a  reference  to 
facts  supposed  to  be  shown  upon  an  examination  of  the  bankrupt  is,  in  that  re- 
spect, faulty.  The  facts  alone  should  be  set  forth,  without  reference  to  any 
matter  aliunde.     {In  re  Eidom,  3  B.  R.  106.) 

The  specifications  may  be  amended.  {In  re  W.  D.  Hill,  1  B.  R.  275 ;  s.  c. 
2  Ben.  136;  in  re  Rathbone,  1  B.  R.  294;  s.  c.  2  Ben.  138;  in  r-«Burk,  3  B.  R. 
296;  s.  0.  1  Deady,  425;  s,  c.  2  L.  T.  B.  45.) 

The  creditors  will  not  be  compelled  to  abide  by  the  specifications  placed  on 
file,  when  there  has  not  been  suflioient  examination  or  disclosure  on  the  part  of 
the  bankrupt  before  the  time  appointed  for  a  hearing  in  court  upon  his  applica- 
tion for  his  discharge.     {Inre  Wm.  H.  Long,  3  B.  R.  quarto,  66.) 

The  court  may,  in  its  discretion,  vehere  it  appears  to  be  due  to  justice,  allow 
an  amendment  of  the  specifications,  even  at  the  trial.  {In  re  Belis  &  Milligan, 
3B.  R.  496;  s.  c.  4  Ben.  53.) 

Vague  and  general  specifications  may  be  stricken  out.  {In  re  Waggoner,  1 
Ben.  5.i2.) 

Vague  specifications  maybe  disregarded.  {In  re  Ruthbone,  1  B.  R.  2C4;  s. 
•c.  2  Ben.  138;  in  re  Son,  1  B.  R.  310;  s.  c.  2  B^n.  1.53;  in  re  Tyrell,  2  B.  R. 
300;  271  re  Hanson,  2  B.  R.  211;  in  re  Dieyer,  2  B.  R.  212.) 

Trial  of  Specifications. 

The  bankrupt  may  question  the  sufficiency  i<\  law  of  the  grounds  of  opposi- 
tion to  his  discharge  by  a  demurrer,  or  by  exueptions  analogous  to  thos  j  a  lowtd 
in  equity.  {In  re  Ro.senfield,  2  B.  R.  117;  1  L.  T.  B.  lOu;  s.  c.  8  A.  L.  Reg. 
44;  in  re  MoVey,  2  B.  R.  257;  in  re  Burk,  3  B.  R.  296;  s.  c.  1  Deady,  420;  s. 
c.  2  L.  T.  li.  45.) 
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The  court  may  direct  a  trial  of  the  specifications  by  a  jury.  "When  there  is^ 
a  trial,  the  docket  fee  of  $20  to  the  attorney  of  the  successful  party  is  taxable  as 
part  of  the  costs.  The  word  "  trial"  means  a  trial  by  jury.  The  pleadings  may 
be  filed,  the  issues  made  up,  but  until  the  jury  is  sworn  there  is  no  trial.  {&<»■- 
don.  McMillan  &  Co.  v.  Scott  &  Allen,  2  B.  R.  86;  s.  e.  1  L.  T.  B.  99;  s.  c.  7  A. 
L.  Reg.  749;  in  re  Eidom,  3  B.  E.  160.) 

The  opposing  creditor  can  not  move  to  dismiss  the  petition  because  the 
bankrupt  is  supposed  to  be  dilatory  in  bringing  the  matter  on  for  a  hearing. 
The  remedy  of  the  creditor  is  to  move  the  court  to  set  down  the  matter  for 
hearing  upon  the  petition  and  his  objections  thereto.  {In  re  Robert  A.  Suther- 
land, 1  Deady,  573.) 

On  the  day  assigned  for  hearing  the  specifications,  the  creditors  are  entitled 
to  a  trial  by  jury,  without  having  previously  made  a  special  demand  for  it.  {In 
re  Lawson,  2  B.  R.  113.) 

The  burden  of  proof  is  on  the  creditor  to  show  that  the  bankrupt  has  for- 
feited his  title  to  a  discharge  by  having  done  some  of  the  things  specified  in  sec- 
tion 5110,  as  grounds  for  withholding  it.  {In  re  W.  D.  Hill,  1  B.  R.  275;  s.  c. 
2  Ben.  136;  in  re  Maw.son,  1  B.  R.  548;  s.  c.  2  Ben.  412;  in  re  Okell,  2  B.  E. 
105;  in  re  Burgess,  3  B.  R.  196;  in  re  Noonan  &  Connolly,  8  B.  R.  267;  in  re 
George  &  Proctor,  Lowell,  409  ;  Loud  v.  Pierce,  25  Me.  233.) 

When  the  creditors  have  established  &  prima  facie  case,  the  burden  of  over- 
throwing it  is  imposed  upon  the  bankrupt.     {In  re  P.  A.  Doyle,  3  B.  R.  782.) 

The  decision  rendered  upon  the  petition  for  involuntary  bankruptcy  does  not 
afifect  the  debtor  on  the  question  of  his  discharge.  {In  re  Dibblee  et  al.  2  B.  R. 
617;  s.  c.  3  Ben.  283.) 

The  debtor  will  not  be  prejudiced  in  his  application  for  a  discharge  by  allow- 
ing judgment  to  be  taken  by  default  on  the  petition  in  involuntary  bankruptcy. 
{In  re  Lathrop,  Luddington  k  Co.  3  B.  R.  46 ;  s.  c.  2  L.  T.  B.  124  ;  contra,  in  re 
Schoo,  2  B.  R.  215.) 

Evidence  in  support  of  the  specifications  is  the  only  evidence  that  can  be  in- 
troduced. The  creditor  is  bound  by  his  specifications.  He  can  not  go  beyond 
them,  or  produce  evidence  outside  of  them.  {In  re  Rosenfleld.  2  B.  R.  117; 
s.  c.  1  L.  T.  B.  100;  s.  c.  8  A.  L.  Reg.  44;  Timothy  v.  Reed,  21  Vt.  635.) 

A  creditor  who  has  given  his  assent  to  any  act  on  the  part  of  the  bankrupt 
is  estopped  from  urging  that  act  as  a  ground  for  withholding  the  discharge.  {In 
re  Schuyler,  2  B.  R.  549 ;  s.  c.  3  Ben.  200 ;  s.  c.  2  L.  T.  B.  85 ;  in  re  Whet- 
more,  1  Deady,  585;  s.  c.  1  L.  T.  B.  136;  in  re  Jones  &  Hoyt,  12  B.  R.  48;, 
s.  c.  7  C.  L.  N.  162.) 

A  person  who  was  not  a  creditor  at  the  time  of  the  alleged  removal  of  prop- 
erty, or  whose  debt  was  then  barred  by  the  statute  of  limitations,  can  not  object 
to  the  discharge  on  the  ground  of  the  removal.  Pi'actically,  as  to  him,  there  was 
no  fraud.     {In  re  Burk,  3  B.  R.  296 ;  s.  c.  1  Deady,  425 ;  s.  c.  2  L.  T.  B.  45.) 

The  only  grounds  on  which  the  charge  will  be  withheld,  are  those  set  forth 
in  the  specifications.  {In  re  Rosenfield,  3  B.  R.  117;  s.  c.  1  L.  T.  B.  100;  s.  c. 
8  A.  L.  Reg.  44;  in  re  Schuyler,  2  B.  R.  549;  s.  c.  3  Ben.  200;  s.  c.  2  L.  T. 
B.  85.) 

The  assertion  of  a  fact  by  the  bankrupt's  wife,  in  his  presence  and  denied  by 
him,  can  not  be  given  in  evidence  to  impeach  the  testimony  of  the  bankrupt. 
{In  re  John  Q.  McCarty,  5  Law  Rep.  822.) 

An  exemplification  of  the  sworn  answer  of  the  bankrupt  to  a  bill  brought 
against  him  in  chancery  is  admissible  against  him.  (Anon  1  N.  Y.  Leg.  Obs. 
349;  in  re  Maynard  Bragg,  1  N.  Y.  Leg.  Obs.  119;  s.  c.  5  Law  Rep.  323.) 

Where  an  original  bill  filed  by  the  bankrupt  is  given  in  evidence,  the 
amended  bill  is  not  admissible  to  rebut  or  explain  admissions  made  in  the  original 
bill.     {Pearsall  v.  McCartney,  28  Ala.  110.)  ° 
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When  the  transfer  is  shown  to  be  in  writing,  the  written  instrument  must 
be  produced,  although  its  contents  can  be  proved  by  the  declarations  of  the 
bankrupt.     (Flournoy  v.  Newton,  8  Geo.  806.) 

It  is  not  competent  for  the  bankrupt  to  repel  a  charge  of  fraud  by  evidence 
of  his  character.     {Peanall  v.  McCartney,  28  Ala.  110.) 

The  declaration  of  a  party  in  the  possession  of  real  or  personal  property  that 
he  holds  in  his  own  right  or  under  another,  is  proper  evidence  as  a  part  of  the 
res  gestcB,  which  res  gestae  is  his  possession,  but  such  declarations  beyond  this  are 
DO  part  of  the  subject-matter  or  thing  done,  and  can  not  be  received  as  evidence. 
{Gilbert  v.  Bradford,  15  Ala.  769.) 

The  opposing  creditor  holds  the  affirmative  of  the  issue,  .ind  ought  to  begin. 
In  such  a  proceeding  the  objector  is  the  actor,  and  the  bankrupt  stands  on  the 
defensive.     (Anon.  3  N.  Y,  Leg.  Obs.  155.) 

If  there  was  probable  cause  for  filing  specifications,  each  party  may  be  required 
to  pay  his  own  costs.     {In  re  Christopher  0.  Howell,  21  Vt.  620.) 

The  costs  of  taking  testimony  before  a  register  to  be  used  in  the  trial  of  the 
specifications  can  not  be  taxed  against  an  unsuccessful  creditor.  {In  re  Eidom, 
3  B.  R.  160.) 

When  the  bankrupt  has,  in  all  things,  fully  conformed  to  his  duty  under  the 
act,  the  assignee,  when  he  has  funds  belonging  to  the  estate,  should  pay  the 
costs  incurred  upon  the  petition  for  a  discharge,  the  publication  of  notice  of 
hearing,  and  the  hearing  of  the  petition.  The  case  would  be  different  if  credit- 
ors successfully  opposed  the  granting  of  a  discharge.  {In  re  Olds  et  al.  4  B.  E. 
146;  s.  c.  2  L.  T.  B.  125;  inreDibblee  et  al.  4  Ben.  304;  in  re  Moses  Guild, 
1  W.  &  M.  29.) 

A  discharge  granted  after  trial  upon  a  specification  charging  the  concealment 
of  certain  property,  is  not  a  bar  to  a  suit  by  the  assignee  to  recover  the  same. 
{Jojiss  V.  Milbanh,  6  Lans.  73.) 

The  district  court  will  not  restrain  the  assignee  from  prosecuting  a  suit  in  a 
State  court,  although  the  allegations  are  the  same  in  substance  as  those  stated  in 
specifications  against  a  discharge  by  otters  than  the  assignee,  and  which  were 
then  held  out  to  be  proved  as  matter  of  fact.  It  is  more  proper  that  such 
questions  should  be  determined  in  the  plenary  suit,  if  raised  therein,  and  by  the 
tribunal  in  which  the  suit  is  brought,  with  the  provisions  for  review  which 
obtain  between  party  and  party.  {In  re  Penn  et  al.  8  B.  R.  93 ;  s.  c.  5  Ben. 
500.) 

The  district  court  may  set  aside  the  verdict  of  a  jury,  and  order  a  new  trial 
in  consonance  with  the  rules  upon  which  such  new  trials  are  granted  in  courts 
of  law.     {In  re  Barney  Corse,  1  N.  Y.  Leg.  Obs.  231.) 

The  decision  of  the  district  court  on  the  specifications  is  an  estoppel  to  any 
other  action  between  the  same  parties  involving  the  same  questions.  {Lowner 
V.  Rowell,  25  Vt.  336.) 

The  discharge  of  the  bankrupt  after  opposition  by  a  creditor  does  not  operate 
as  a  bar  to  a  recovery  by  the  assignee  against  a  vendee  in  an  action  of  ejectment 
for  property  fraudulently  conveyed  to  him  by  the  bankrupt.  {Bradley  v.  Hunter, 
50  Ala.  265.) 

If  there  is  an  omission  to  enter  an  order  refusing  a  discharge,  the  bankrupt 
court  may  make  it  nunc  pro  tunc,  if  no  rights  of  third  parties  have  intervened 
which  can  be  prejudiced  thereby.  {In  re  Drisko,  13  B.  R.  112 ;  s.  c.  14  B.  R. 
551.) 

A  bankrupt  whose  discharge  has  been  refused,  may,  upon  the  repeal  of  the 
bankrupt  lasv,  apply  for  the  benefit  of  a  State  insolvent  law.     {Fisher  v.  Currier  , 
48  Mass.  424.) 
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The  refusal  of  a  discharge  by  the  district  court  protrctvthe  creditors  whose 
■debts  were  provable,  against  any  dischaige  of  the  same  debts  by  operation  of 
any  State  law.     (Fisher  v.  Currier,  48  Mass.  424.) 

If  the  debtor  whose  discharge  has  been  refused,  takes  the  benefit  of  the 
State  insolvent  law  upon  the  repeal  of  the  bankrupt  law,  the  creditors  whose 
debts  were  provable  in  bankruptcy  may  prove  their  dehts  in  insolvency,  but  rn 
that  case  thtir  debts  will  be  barred  by  a  discharge.  (Fisher  v.  Currier,  48  Mass. 
424.) 

Seo.  5112. — In  all  proceedings  in  bankruptcy  commenced 
after  tlie  first  day  of  January,  eighteen  hundred  and  sixty-nine, 
no  discharge  shall  be  granted  to  a  debtor  whose  assets  shall  not 
be  eqnal  to  fifty  per  centum  of  the  claims  proved  against  his  es- 
tate, upon  which  he  shall  be  liable  as  the  principal  debtor,  unless 
the  assent  in  writing  of  a  majority  in  number  and  valueof  his 
creditors  to  whom  he  shall  have  become  liable  as  principal 
debtor,  and  who  shall  have  proved  their  claims,  is  tiled  in  the 
case  at  or  before  the  time  of  the  hearing  of  the  application  for 
discharge,  but  this  provision  shall  not  a|iply  to  those  debts  from 
which  tiie  bankrupt  seeks  a  discharge  which  were  contracted  prior 
to  the  first  day  of  January,  eighteen  hundred  and  sixty-nine. 

Statute  Revised— July  27,  1868,  ch.  258,  §  1,  15  Stat.  22  7.  Prior  Statute 
— March  2,  1867,  ch.  176,  §  33,  14  Stat.  532. 

Sec.  5112a  (22  June,  1874,  ch.  390,  §  9,  18  Stat.  180).— That 
in  cases  of  compulsory  or  involuntary  bankruptcy,  the  provisions 
of  said  act,  and  any  amendment  thereof,  or  of  any  supplement 
tliereto,  requiring  the  payment  of  any  proportion  of  the  debts  of 
the  bankrupt,  or  the  assent  of  any  portion  of  liis  creditors,  as  a 
-condition  of  his  discharge  from  his  debts,  shall  not  apply;  but 
he  may,  if  otherwise  entitled  thereto,  be  discharged  by  the  court 
in  the  same  manner  and  with  the  same  effect  as  if  he  had  paid 
such  per  centum  of  his  debts,  or  as  if  the  required  proportion  of 
his  creditors  had  assented  thereto.  And  in  cases  of  voluntary 
bankruptcy,  no  discharge  shall  be  granted  to  a  debtor  whose  as- 
sets shall  not  be  equal  to  thirty  per  centum  of  tlie  claims  proved 
against  his  estate,  upon  which  he  shall  be  liable  as  princi|)al 
debtor,  without  the  assent  of  at  least  one- fourth  of  his  creditors  in 
number,  and  one-third  in  value.  And  the  provision  in  section 
five  thousand  one  hundred  and  twelve  [thirty-three  of  said  at;t  of 
March  second,  eighteen  hundred  and  sixty-seven]  requiring  fifty 
per  centum  of  such  assets  is  hereby  repealed. 
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In  voluntary  cases  pending  at  the  time  of  the  passage  of  the  amendment,  the 
bankrupt  need  not  show  any  per  centage  of  assets,  nor  any  assent  of  creditors  in 
respect  to  debts  contracted  prior  to  January  1,  1869.  (/»  re  George  H. 
Shelden,  12  B.  R.  63.) 

A  voluntary  banlcrupt  is  only  required  to  file  the  assent  of  the  requisite 
proportion  of  the  creditors  to  whom  he  is  liable  as  principal  debtor  and  who 
have  proved  their  debts.     (In  re  James  0.  Derby,  12  B.  R.  "^CT  2-L/-/ 

A  partner  who  is  brought  into  bankruptcy  by  his  copartner,  must  have  as- 
sets to  the  required  amount,  or  obtain  the  consent  of  the  requisite  proportion  of 
the  creditors,  for  such  a  proceeding  is  not  involuntary  or  compulsory.  {In  re 
W.  F.  Wilson,  13  B.  R.  253.) 

The  word  "  assets  "  means  the  proceeds  of  the  bankrupt's  property  which 
are  applicable  to  the  payment  of  his  debts.  The  subject-matter  of  this  section 
•points  to  this  signification.  Nothing  else  could  pay  debts.  In  this  section  the 
word  "assets  "  is  not  synonymous  with  estate.  {Jn  re  Frederick,  3  B.  R.  465; 
s.  c.  1  L.  T.  B.  181 ;  s.  c.  2  C.  L.  N.  189.) 

The  term  "assets'*  is  as  comprehensive  as  "estate"  or  "effects."  It  in- 
cludes all  the  estate  of  the  bankrupt,  not  that  only  which  is  applicable  to  the 
payment  of  debts;  but  that  applicable  to  the  payment  of  costs  and  expenses 
as  well.  The  term  "  assets  "  is  not  used  to  express  the  net  balance  to  be 
distributed  among  the  creditors,  but  means  the  entire  estate  of  the  bankrupt, 
irrespective  of  the  use  to  which  it  may  be  appropriated  by  the  court,  and  in 
determining  the  question  whethfer  the  assets  amount  to  the  requisite  thirty  per 
<!ent.,  the  costs  and  expenses  of  the  proceedings  are  not  first  to  be  deducted. 
(Inre  Kahley  et  al.  6  B.  R.  189 ;  s.  c.  3  Biss.  169;  contra,  in  re  Vinton,  7  B.  R. 
138.) 

What  sum  the  estate  or  assets  may  be  appraised  at  is  by  no  mpans  a  true 
criterion  of  their  value,  or  rather  what  they  are  "  equal  to."  There  may  be  as 
many  differing  opinions  as  to  the  value  of  a  given  piece  of  property,  as  the  num- 
ber of  individuals  whose  judgment  is  sought.  The  true  test  as  to  value,  when 
that  value  is  to  be  used  to  pay  creditors,  is  the  amount  the  property  will  bring 
upon  a  sale  by  the  assignee. in  accordance  with  law;  what  it  produces  in  money 
with  which  to  pay  dividends  to  creditors  and  costs  of  proceedings,  money  being 
the  only  thing  with  which  such  payments  can  be  made.  (Jn  re  Van  Riper,  6 
B.  R.  573.) 

The  word  "  assets  "  does  not  mean  money  actually  realized.  So  restricted  a 
construction  should  not  be  .placed  upon  it.  Where  the  bankrupt  has  acted  in 
good  faith,  and  performed  his  duty  under  the  bankrupt  law,  he  is  entitled  to  a 
discharge  if,  at  the  time  he  filed  the  petition,  he  was  possessed  of  property  fairly 
worth  thirty  per  cent,  of  the  debts  proved  against  his  estate,  upon  which  he  was 
liable  as  principal  debtor.  He  ought  not  to  be  made  the  victim  of  circumstances 
over  which  he  has  no  control.  {In  re  Lincoln  &  Cherry,  7  B.  R.  384;  s.  c.  2  L. 
T.  B.  241 ;  s.  c.  20  Pitts.  L.  J.  1.) 

The  assets  consist  of  the  sum  that  remains  after  discharging  all  liens,  and  this 
surplus  must  equal  thirty  per  cent,  of  the  required  claims.  {In  re  W.  H.  Graham, 
5  B.  R.  155;  s.  c.  28  Leg.  Int  317  ;  in  re  Van  Riper,  6  B.  R.  573.) 

The  proceeds  of  the  bankrupt's  property  in  the  hands  of  his  assignee,  sub- 
ject to  be  divided  among  his  creditors,  must  at  the  time  of  the  hearing  of  the 
application  for  the  discharge,  be  equsil  to  thirty  per  centum  of  the  amount  of 
the  claims  proved  against  his  estate  on  which  he  was  liable  as  principal  debtor, 
in  order  to  entitle  him  to  a  discharge  without  the  assent  of  his  creditors  as  pro- 
Tided  for  in  this  section.  {In  re  Webb  &  Taylor,  3  B.  R.  720;  s.  c.  2  0.  L.  N. 
313.) 

This  provision  does  not  admit  of  a  fictitious  or  exaggerated  valuation  of  his 
assets  by  the  bankrupt,  in  his  schedule  or  inventory,  while,  on  the  contrary,  if 
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the  assets  are  at  a  fair  and  just  estimate  and  valuation  equal  to  thirty  per  cent, 
of  the  debts  proved,  the  bankrupt  is  not  to  be  denie4  his  discbarge  by  reason  of 
any  sacrifice  made  by  the  assignee. or  creditors  to  convert  the  assets  into  cash, 
or  because  of  the  absorption  of  so  large  a  proportion  of  the  proceeds  by  expenses 
as  to  prevent  the  payment  of  thirty  cents  on  the  dollar.  {In  re  Thompson,  % 
Biss.  481.) 

In  the  absence  of  proof  to  the  contrary,  the  proceeds  in  the  hands  of  the  as- 
signee will  be  taken  to  be  the  true  value  of  the  estate.  (In  re  Borden  &  Geai^,. 
5  B.  R.  128;  s.  c.  5  Ben.  228.) 

A  motion  for  the  appointment  of  appraisers  to  ascertain  the  value  of  the 
assets,  made  before  the  first  meeting  of  creditors,  can  not  be  entertained.  (/« 
re  Frederick,  3  B.  R.  465;  s.  c.  1  L.  T.  B.  181 ;  s.  c.  2  C.  L.  N.  139.) 

The  fixing  of  the  liability  of  an  indorser  does  not  make  him  liable  as  a  princi- 
pal debtor  when  he  otherwise  would  not  be  so  liable.  Although  the  liability  of 
an  indorser,  from  being  contingent,  becomes  absolute  and  fixed,  it  does  not 
thereby  become  the  liability  of  a  principal  debtor.  When  it  is  put  into  the 
shape  of  a  judgment,  the  liability  on  such  judgment  becomes  the  liability  of  a 
principal  debtor;  but  until  then  the  fixed  habihty  of  an  indorser  is  not  the  lia- 
bility of  a  principal  debtor.  The  maker  of  the  note  is  the  principal,  or  chief,  or 
primary  debtor.  The  indorser  is  the  secondary  debtor,  liable  only  on  the  de- 
fault of  the  maker  after  demand  of  payment,  and  on  due  notice  thereof.  Such 
default  and  notice  fix  the  liability  of  the  indorser,  but  it  still  remains  the  liabil- 
ity of  an  indorser.  It  can  not  be  established  without  showing  how  it  became 
fixed,  and  it  must  thus  necessarily  be  shown  to  be  the  liability  of  an  in- 
dorser. None  of  the  contingent  liabilities,  or  contingent  debts,  spoken  of 
in  section  5068,  whether  those  of  drawer,  indorser,  surety,  bail,  guar- 
antor, obligor  for  the  debt  of  another  person,  or  whatever  else,  can  be  regarded 
as  liabilities  of  a  principal  debtor,  until  they  have  undergone  some  other  change 
than  merely  becoming  absolute  and  fixed  in  contradistinction  of  being  contin- 
gent.    {In  re  Loder,  4  B.  R.  190;  s.  c.  4  Ben.  125.) 

An  indorsement  of  the  note  of  a  third  party  does  not  constitute  the  indorser 
a  principal  to  the  holder  of  a  protested  note  so  as  to  require  his  consent  to  a  dis- 
charge. The  words  principal  debtor  are  to  be  taken  in  their  ordinary  legal  ac- 
ceptation, and  do  not  include  such  an  indorser.  The  liability  of  an  indorser  is 
secondary  to  that  of  the  maker,  who  is  the  principal  debtor,  and  the  character  of 
the  obligation  remains  unchanged  notwithstanding  it  may  have  become  fixed  by 
demand  and  notice  of  non-payment.     {In  re  Lewis  B.  Loder,  4  Ben.  328.) 

The  time  of  the  hearing  of  the  application  for  a  discharge  is  the  return  day  of 
the  order  to  show  cause,  whether  the  original  day  or  the  adjourned  day.  At  or 
before  that  day,  the  assent  in  writing  to  the  discharge,  it  such  assent  is  necessary, 
may  and  must  be  filed.  No  claim  proved  after  that  day  can  be  counted  among 
the  claims  which  are  to  be  taken  into  account  in  computing  the  number  requisite 
to  a  discharge.     {In  re  John  B.  Borst,  11  B.  R.  96.) 

A  party  who  purchases  claims  against  the  debtor,  at  a  discount  with  his  own 
funds,  holds  the  debts  to  their  full  amount,  although  he  was  also  trustee,  under 
an  assignment.     {In  re  Chas.  P.  Houghton,  5  Law  Rep.  821.) 

A  discharge  can  not  be  granted  without  the  assent  of  the  requisite  propor- 
tion of  the  creditors  whose  debts  are  existing  and  unpaid  at  the  time  of  the 
hearing.  Creditors  who  have  given  releases  in  pursuance  of  an  assignment 
made  prior  to  the  commencement  of  the  proceedings  in  bankruptcy,  can  not 
be  recognized  as  creditors.     {In  re  Aspinwall,  3  Penn.  L.  J.  213.) 

When  a  creditor  has  once  given  his  consent  in  writing,  and  the  bankrupt 
has  acted  upon  it,  and  other  creditors  have  given  theirs,  and  presumptively 
been  influenced  by  each  other's  action  in  this  respect,  and  the  assent  of  the 
requisite  number  in  value  and  amount  is  obtained  and  filed  at  the  hearing,  a 
creditor  thus  assenting  has  no  absolute  right,  even  on  the  day  fixed  for  the 
hearing,  to  withdraw  or  cancel  his  assent.  {In  re  Brent,  8  B  R  444  •  s  c.  2 
Dillon,  129.) 
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If  the  holder  of  a  note  assents  to  the  discharge  of  the  maker,  without  the. 
consent  of  the  indorser,  he  thereby  releases  the  indorser.  .    {In  re  David  A> 
McDonald,  14  B.  R.  477;  s.  c.  24  Pitts.  L.  J.  42;  s.  c.  12  Pac.  L.  R.  99.) 

Seo.  5113. — Before  any  discharge  is  granted,  the  bankrupt 
must  take  and  subscribe  an  oath  to  the  efl'ect  that  he  has  not  done, 
suffered,  or  been  privy  to  any  act,  matter  or  thing  specified  as  a 
ground  for  withholding  such  discharge,  or  as  invalidating  such 
discharge  if  granted. 

Statute  Revised— March  2,  1867,  eh.  176,  §  29,  14  Stat.  531.  Prior  Statute 
—April  4,  1800,  ch.  19,  §  36,  2  Stat.  31. 

On  the  return  of  the  order  to  shove  cause,  the  register  should  require  the 
bankrupt  to  take  the  oath  provided  for  bj  this  section.  This  oath  is  to  be  taken 
and  subscribed  before  the  granting  of  the  certificate  of  conformity.  It  should 
be  administered  whether  specifications  have  been  filed  or  not.     {In  re  Bellamy, 

1  B.  R.  113;  s.  c.  1  Ben.  426;   in  re  E.  Pulver,  2  B.  R.  313;  s.  c.  3  Ben.  65; 
in  re  Frizelle  et  al.  5  B.  R.  119.) 

When  specifications  are  withdrawn  after  the  oath  has  been  taken,  the  oath 
should  be  again  taken  and  subscribed  aftei:  the  withdrawal.  {In  re  Macbad,  2 
B.  B.  352.) 

When  a  bankrupt  dies  before  he  has  taken  this  oath,  a  discharge  can  not 
be  granted.  {In  re  O'Farrell  et  al.  2  B.  R.  484;  s.  c.  3  Ben.  191 ;  s.  c.  1  L,  T. 
B.  159 ;  in  re  Quinike,  4  B.  R.  92  ;  s.  c,  2  Biss.  354.) 

The  final  oath  is  merely  an  item  of  indispensable  evidence,  without  which  the 
bankrupt  is  not  entitled  to  his  discharge,  and  it  is  sufBcient  if  it  be  produced  and 
filed  on  the  hearing.     {In  re  Robert  A.  Sutherland,  1  Deady,  573.) 

If  the  bankrupt  dies  after  the  taking  of  the  final  oath  and  the  granting  of  the 
certificate  of  conformity,  the  court  has  the  power  to  order  a  discharge  as  on  a 
date  when  the  bankrupt  was  in  life.    {Young  v.  Ridenbaugh,  11  B.  R.  568;  s.  c. 

2  Dillon,  239.) 

The  presumption  raised  by  a  certificate  of  conformity  which  sets  forth  that 
the  final  oath  has  been  taken,  is  not  overcome  by  the  mere  fact  that  the  oath  is 
not  on  file.     {Young  v.  Bidenlavgh,  11  B.  R.  563 ;   s.  c.  2  Dillon,  289.) 

Sec.  5114. — If  it  shall  appear  to  the  court  that  the  bankrupt 
hasdn  all  things  conformed  to  his  duty  under  this  Title,  and  that 
he  is  entitled,  under  the  provisions  thereof,  to  receive  a  discharge, 
the  court  shall  grant  him  a  discharge  from  all  his  debts,  except  as 
hereinafter  provided,  and  shall  give  him  a  certificate  thereof  un- 
der tlie  seal  of  the  court. 

Statute  Revised— March  2,  1867,  ch.  176,  §  32,  14  Stat.  532.  Prior  Statute 
—Aug.  19,  1841,  ch.  9,  §  4,  5  Stat.  443. 

The  provisions  of  this  section,  as  to  the  prerequisites  to  a  discharge,  mean 
that  all  the  requirements  of  the  act  as  to  what  steps  are  to  be  taken,  from  the 
commencement  of  the  proceedings  to  the  end,  must  be  conformed  to  as  a  pre- 
requisite to  the  granting  of  a  discharge,  and  not  merely  that  the  bankrupt  has 
personally  done  what  he  is  required  to  do.  Before  the  discharge  is  granted,  the 
register  must  certify  that  the  bankrupt  has  complied  with  all  the  requirements 
of  the  act.  {In  re  Bellamy,  1  B.  R.  64,  98 ;  s.  c.  1  'Ben.  390,  426 ;  s.  c.  1  L.  T. 
B.  22;  in  re  Orne,  1  B.  R.  79;  s.  c.  1  Ben.  420;  in  re  Jabez  Harris,  2  B.  R. 
105.) 
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A  special  order  of  the  district  court  is  necessary  to  authorize  the  register  to 
"examine  the  papers  and  certify  to  the  regularity  of  the  proceedings.  {In  re 
Bellamy,  1  B.  R.  98,  113;  s.  c.  1  Ben.  426,  474.) 

When,  on  the  return  of  the  order  to  show  cause  before  the  register,  a  cred- 
itor appears  to  oppose  the  discharge,  the  register  must  make  a  certificate  of  the 
proceedings,  stating  the  opposition,  and  return  the  papers  into  court  in  hke 
manner  as  if  there  were  no  opposition.  {In  re  Hughes,  1  B.  E.  226;  s.  c.  2 
Ben.  85 ;  s.  c.  1  L.  T.  B.  45 ;  in  re  Bellamy,  1  B.  R.  98 ;  s.  c.  1  Ben.  426.) 

When  specifications  have  been  filed,  the  certificate  of  conformity  should  ex- 
cept the  particulars  covered  by  the  specifications.  {In  re  Pulver,  2  B.  R.  313; 
s.  c.  S  Ben.  65.) 

It  is  the  duty  of  the  court  to  examine  the  record  before  granting  the  dis- 
charge, and  if  it  appears  that  the  bankrupt  is  not  entitled  thereto,  to  refuse  it, 
even  though  creditors  do  not  interpose  objections.  When  the  record  of  the 
bankrupt's  examination  shows  that  he  has,  since  the  passage  of  the  bankrupt  ■ 
act,  lost  money  at  gambling,  the  discharge  must  be  refused.  {In  re  Wilkinson, 
3  B.  R.  286;  s.  c.  2  W.  J.  250;  s.  c.  16  Pitts.  L.  J.  237.) 

No  discharge  can  be  granted  when  notice  of  the  assignee's  appointment  has 
not  been  duly  published.  {In  re  Bellamy,  1  B.  R.  64;  s.  c.  1  Ben.  390;  s.  c.  1 
L.  T.  B.  22;  in  re  Strachan,  3  B.  R.  601;  contra,  in  re  Littlefleld,  3  B.  R.  57; 
S.  c.  Lowell,  331 ;  s.  c.  1  L.  T.  B.  164.) 

Nor  when  the  warrant  has  not  "been  properly  served  upon  the  creditors. 
Proceedings  subsequent  to  an  irregularity  must  be  set  aside,  and  the  same  pro- 
ceedings had  again  with  due  regularity.  {In  re  Erie  L.  Hall,  2  B.  E.  192;  s.  c. 
16  Pitts.  L.  J.  52.) 

Where  there  is  any  failure  of  jurisdiction,  as  where,  by  mistake,  the  case 
has  been  conducted  by  the  wrong  register,  the  discharge  may  be  refused ;  so, 
probably,  as  a  matter  of  practice,  the  meetings  ought  to  be  duly  warned  and 
held  before  the  discharge  can  be  granted.  {In  re  Littlefleld,  3  B.  R.  57 ;  s.  c. 
Lowell,  331;  s.  c.  1  L.  T.  B.  164.) 

The  omission  to  call  the  second  and  third  meetings  at  the  proper  times  is  no 
ground  for  withholding  the  bankrupt's  discharge.  {In  re  Littlefleld,  3  B.  R. 
57;  s.  c.  Lowell,  331 ;  s.  c.  1  L.  T.  B.  164;  contra,  in  re  Bushey,  2  B.  R.  685.) 

The  granting  of  a  discharge  may  be  suspended  until  the  assignee  shall  have 
filed  and  settled  his  accounts.  It  is  a  part  of  the  bankrupt's  duty  to  his  credit- 
ors to  see  that  the  assignee's  account  is  exhibited  in  proper  season.  {In  re  Pierce 
&  Holbrook,  3  B.  R.  258;  s.  c.  IB  Pitts.  L.  J.  204.) 

When  it  appears  that  the  bankrupt  has  innocently  omitted  certain  property 
from  his  schedules,  the  granting  of  the  discharge  will  be  suspended  until  he  ghall 
have  properly  amended  his  schedules.     {In  re  Connell,  3  B.  R.  443.) 

When  the  bankrupt  has  omitted  the  names  of  certain  creditors  from  his 
schedules,  he  must  make  an  amendment  by  inserting  such  names  before  a  dis- 
charge will  be  granted.  Petitions  in  bankruptcy  must  be  full  and  true  in  point 
of  fact;  otherwise  no  discharge  will  be  granted.     {In  re  Redfield,  2  Ben.  72.) 

A  discharge  will  be  refused  if  the  bankrupt  omits  from  his  schedule  debts 
which  he  claims  are  barred  by  the  statute  of  limitations.  {In  re  John  H  H 
Cushman,  7  Ben.  482.) 

When  an  order  for  the  bankrupt's  wife  to  attend  for  examination  has  been 
served  upon  the  bankrupt,  though  not  served  upon  her,  and  she  has  failed  to 
attend  at  the  time  and  place  specified,  the  bankrupt  is  not  entitled  to  a  dis- 
charge, unless  he  proves  to  the  satisf..ction  of  the  court  that  he  was  unable  to 
procure  her  attendance.     {In  re  Van  Tuyl,  2  B.  R.  579 ;  s.  c.  3  Ben.  237.) 

A  discharge  will  not  be  granted  until,  under  Rule  Vlf,  all  the  papers  relating 
to  the  case  are  filed  by  the  register  in  the  ofiice  of  the  clerk  of  the  district  court. 
{In  re  Bellamy,  1  B.  R.  98;  s.  c.  1  Ben.  426.) 
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The  omission  of  the  assignee  to  obtain  the  assignment,  or  have  it  recorded, 
is  no  ground  for  withholding  a  discharge.     {In  re  Wm.  H.  Pierson,  10  B  H. 

107.) 

If  the  filing  of  specifications  was  unauthorized  and  null,  a  discharge  may  be 
granted  nunc  pro  tunc  as  of  the  time  when  by  law  the  bankrupt  was  entitled  to 
it.     {Oediiors  v.  Williams,  4  B.  R.  580;  s.  c.  2  L.  T.  B.  166.) 

The  bankrupt  is  in  no  manner  or  degree  reinvested  by  the  discharge  with 
control  over  the  estate  which  he  surrendered  in  bankruptcy.  {In  re  Geo.  W. 
Anderson,  9  B.  R.  360.) 

The  discharge  does  not  take  effect  until  it  is  signed  by  the  judge.  Peaoa  v. 
Passmore,  4  Yeates,  139.) 

The  original  discharge  is  retained  in  the  district  court,  and  a  copy  is  granted 
to  the  bankrupt.  {Pennell  v.  Pereival,  18  Penn.  197;  in  re  John  W.  Dean,  1 
B.  B.  249;  s.  c.  1  L.  T.  B.  9.) 

Seo.  5115. — The  certificate  of  a  discharge  in  bankruptcy  shall 
be  in  substance  in  the  following  form  : 

Disti-ict  court  of  the  United  States,  District  of    " 
Whereas  has  been  duly  adjudged  a  bankrupt  under  the 

Revised  Statutes  of  the  United  States,  Title  "Bankruptcy,"  and 
appears  to  have  conformed  to  all  the  requirements  of  law  in  that 
behalf,  it  is  therefore  ordered  by  the  court  that  said  be 

forever  discharged  from  all  debts  and  claims  which  by  said  Title 
are  made  provable  against  his  estate,  and  which  existed  on  the 
day  of  ,  on  whicli  day  the  petition  for  adjudication 

was  filed  by  (or  against)  him ;  excepting  such  debts,  if  any,  as  are 
by  law  excepted  from  the  operation  of  a  discharge  in  bankruptcy. 
Given  under  my  hand  and  the  seal  of  the  court  at  ,  in  the 

said  district,  this  day  of 

(Seal.)  ,  Judge. 

Statute  Revised—March  2,  1867,  ch.  176,  §  32,  14  Stat.  532. 

Sec.  5116. — 'No  person  who  has  been  discharged,  and  after* 
wards  becomes  bankrupt  on  his  own  application,  shall  be  again 
entitled  to  a  discharge  whose  estate  is  insufficient  to  pay  seventy 
per  centum  of  the  debts  proved  against  it,  unless  the  assent  in 
writing  of  three- fourths  in  value  of  his  creditors  who  have  proved 
their  claims  is  filed  at  or  before  the  time  of  application  for  dis' 
charge ;  but  a  bankrupt  who  proves  to  the  satisfaction  of  the  court 
that  he  has  paid  all  the  debts  owing  by  him  at  the  time  of  any 
previous  bankruptcy,  or  who  has  been  voluntarily  released  there- 
from by  his  creditors,  shall  be  entitled  to  a  discharge  in  the  same 
manner  and  with  the  same  effect  as  if  he  had  not  previously  been 
bankrupt. 

Statute  Revised— March  2,  1867,  oh.  176,  §  30,  14  Stat.  532.  Prior  Statutes 
—April  4,  1800,  ch.  19,  §  57,  2  Stat.  35;  Aug.  19,  1841,  ch.  9,  §  12,  5  Stat.  447. 

Sec.  511Y. — No  debt  created  by  the  fraud  or  embezzlement  of 
the  bankrupt,  or  by  liis  defalcation  as  a  public  officer,  or  while 
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acting  in  any  fiduciary  character,  shall  be  discharged  by  proceed- 
ings in  bankruptcy -/but  the  debt  may  be  proved,  and  the  divi- 
dend thereon  shall  be  a  payment  on  account  of  such  debt. 

Statute  Revised— March  3,  1867,  ch.  176,  §  33,  14  Stat.  5-33.  Prior  Statutes 
—Aug.  19,  1841,  ch.  9,  §  1,  5  Stat.  440. 

The  word  "  debt "  is  used  as  synonymous  with  "  claim."  (Stokes  v.  Mason, 
13  B.  R.  498;  s.  c.  10  R.  1.261.) 

Fraudulent  Debts. 

The  statute  does  not  say  "actual"  fraud,  or  "moral"  fraud,  or  qualify  the 
word  by  any  other  adjective.  It  uses  only  the  generic  word  "  fraud,"  which 
must  be  construed  in  its  general  sense.  It  therefore  includes  implied  fraud. 
(Joties  V.  Cla/rk,  25  Gratt.  642.) 

The  debt  must  be  tainted  with  fraud  in  its  inception.  The  vice  must  come 
into  existence  with  the  debt.  If  the  contract  was  fair  and  honest  when,  made, 
the  discharge  will  release  the  bankrupt  from  his  liability,  although  he  was  sub- 
sequently guilty  of  fraudulent  conduct  in  respect  to  the  debt.  (Brown  v.  Broach, 
62  Miss.  536.)    » 

In  order  to  render  a  debt  fraudulent  when  contracted  under  a  representation 
of  the  bankrupt,  the  intention  to  deceive  is  an  essential  element  of  the  fraud. 
{Broadnax  v.  Bradford,  50  Ala.  270.) 

A  claim  for  deceit  on  account  of  certain  false  and  fraudulent  representations 
and  inducements,  whereby  the  bankrupt  procured  from  the  plaintiff  an  assign- 
ment of  a  complete  stock  in  trade,  including  goods,  ehoses  in  action,  &c.,  in  ex- 
change for  a  note  of  much  less  value  than  was  represented,  if  not  wholly  worth- 
less, is  not  discharged.  (In  re  Devoe,  2  B.  R.  27;  s.  c.  Lowell,  251 ;  s.  c.  1  L. 
T.  B  90.) 

A  claim  against  a  purchaser  of  property  from  an  executor  on  account  of 
his  having  fraudulently  participated  with  the  latter  in  a  devastavit,  is  a  debt 
created  by  fraud,  and  is  not  released  by  a  discharge.  (Jones  v.  Clark,  25  Gratt. 
642.) 

A  bond  given  by  a  claimant  in  order  to  obtain  the  delivery  of  property  is 
not  a  debt  created  by  fraud,  although  he  subsequently  endeavored  to  sustain  his 
claim  by  false  testimony.     (W.  S.y.  Bol  Boy,  13  B.  R.  235;  s.  c.  1  Woods,  42.) 

A  certificate  of  discharge  in  bankruptcy  will  not  defeat  the  plaintiff's  right 
of  action  in  tort  for  the  defendant's  false  and  fraudulent  representations.  (Morse 
V.  Hutchins,  102  Mass.  439.) 

A  purchase  of  goods  with  the  intent  never  to  pay  for  them  is  such  a  fraud 
as  prevents  the  discharge  from  releasing  the  purchaser  from  the  debt.  (Stew- 
art V.  Emerson,  8  B.  R.  462;  s.  c.  52  N.  H.  301 ;  s.  c.  6  L.  T.  B.  250.) 

A  judgment  in  a  court  of  law  obtained  in  an  action  of  tort,  is  a  debt  diis- 
chargeable  under  the  bankrupt  act.  (Manning  v.  Keyes,  9  R.  I  224  •  in  re 
Wiggers,  2  Biss.  71 ;  in  re  Samuel  Book,  3  McLean,  317.)  ' 

A  discharge  will  release  the  debtor  from  his  liijbility  to  his  cotenants  for  his 
share  of  the  rents,  issues  and  profits  of  the  property  held  in  common  (Flan- 
agan V.  Gary,  37  Tex.  67.)  r     j  v 

A  judgment  does  not  convert  an  unliquidated  demand  for  damages  into  a 
debt.  The  record  of  the  action  in  which  the  execution  issues  may  be  looked  at 
and  if  It  shows  a  material  and  traversable  allegation  of  fraud  as  its  sole  founda- 
tion, the  debt  or  demand  may  fairly  be  said  to  be  one  founded  in  fraud,  and  the 
action  to  be  one  founded  upon  a  debt  or  claim  from  which  the  bankrupt's  dis- 
charge will  not  release  him.     The  execution  is  a  writ  issued  in  the  cause    ■  (In 
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r«  Whitehouse,  4  B.  K.  63;  s.  c.  Lowell,  439;  in  re  Patterson,  1  B.  R.  307;  s. 
<;.  2  Ben.  155;  Flanagan  v.  Gary,  87  Tex.  67;  Warner  v.  OronJchite,  13  B.  R. 
52;  s.  c.  6  Biss.  453;  Beid  v.  Martin,  11  N.  Y.  Supr.  690 ;  Taylor  v.  Renn,  8 
0.  L.  N.  410  ;  ITorner  v.  Spelman,  78  111.  206.) 

"Whether  a  judgment  was  for  fraud  or  not  is  a  question  to  be  determined  by 
the  court  from  the  record,  and  should  not  be  submitted  to  a  jury.  {Flanagan  v. 
Fearaon,  14  B.  R.  37;  s.  c.  42  Tex.  1.) 

Where  the  record  shows  a  material  and  traversable  allegation  of  fraud  as  its 
sole  foundation,  the  judgment  need  not,  on  its  face,  show  that  the  demand  orig- 
inated in  fraud.     {Warner  v.  Cronkhite,  13  B.  R.  52;  s.  c.  6  Biss.  453.) 

If  the  plaintiff  sues  in  assumpsit  on  the  contract,  he  is  not  estopped  by  the 
form  of  his  action  to  answer  the  plea  of  discharge  by  the  replication  of  debt 
created  by  fraud.  He  does  not  by  such  a  replication  attempt  to  rescind,  or  in- 
validate, or  renounce  the  contract,  but  he  affirms  it,  and  claims  that  the  debt  is 
a  valid  subsisting  debt.  In  the  declaration  he  asserts  a  debt.  In  the  replication 
he  asserts  the  same  debt.  He  avers  the  fraud,  not  to  avoid  the  contract  him- 
self, but  to  show  that  the  defendant  can  not  avoid  it;  not  to  show  that  by  rea- 
son of  the  fraud  the  debt  declared  upon  was  never  created,  but  to  show  that 
being  created  by  fraud,  it  was  not  discharged  under  the  bankrupt  act — not  to 
show  that  there  is  no  such  debt,  but  to  show  that  there  is  such  a  debt  notwith- 
standing the  discharge.  {Stewart  v.  Emerson,  8  B.  B.  462 ;  s.  c.  51  N.  H.  301 ; 
s.  c.  6  L.  T.  B.  250;  Broadnax  v.  Bradford,  50  Ala.  270.) 

If  the  record  shows  that  the  debt  was  created  by  contract,  the  plaintiff  can 
not,  when  a  discharge  is  pleaded  in  bar  to  the  judi!;ment,  be  allowed  to  show  that 
the  debt  sought  to  be  collected  was  created  by  fraud.  {Palmer  v.  Preston,  45 
Vt.  154;  Shuman  v.  Strauss,  10  B.  R.  300;  s.  c.  34  N.  Y.  Sup.  6;  s.  c.  53  N. 
Y.  404.) 

Whether  the  debt  was  created  by  fraud  will  not  be  determined  upon  con- 
flicting affidavits,  on  a  motion  for  leave  to  issue  an  execution.  {Shuman  v. 
Strauss,  10  B.  R.  300;  s.  c.  52  N.  Y.  404;  s.  c.  34  N.  Y.  Sup.  6.) 

A  claim  arising  from  fraud  may  be  prosecuted  in  any  proper  form  of  suit 
after  the  question  of  discharge  has  been  determined,  although  it  has  been  proved. 
(Stokes  V.  Mason,  12  B.  R.  498;  s.  c.  10  B.  I.  261.) 

If  the  defendant  in  an  action  of  trover  pleads  a  discharge,  the  plaintiff  may 
reply  that  the  debt  was  created  by  fraud.  {Stokes  v.  Mason,  12  B.  R.  498 ;  s.  c. 
10  R.  I.  261.) 

A  discharge  is  no  bar  to  an  action  for  a  debt  created  by  fraud,  although  the 
creditor  proved  his  claim  and  received  a  dividend  thereon.  {Stakes  v.  Mason,  12 
B.  R.  498;  s.  c.  10  R.  1.261.) 

If  the  bankrupt  bought  the  business  of  another  under  an  agreement  to  in- 
demnify him  against  all  his  liabilities,  a  discharge  will  release  him  although  he 
falsely  stated  that  he  had  paid  a  debt  of  the  latter.  {Brown  v.  Broach,  53  Miss. 
636.) 

Fiduciary  Delbts. 

The  language  seems  to  have  been  intentionally  made  so  broad  as  to  extend 
to  a  debt  created  by  a  defalcation  of  the  bankrupt  while  acting  in  any  fiduciary 
capacity,  and  not  to  be  confined  to  any  special  fiduciary  capacity.  {In  re  Sey- 
mour, 1  B.  R.  29;  s.  c.  1  Ben.  348.) 

The  construction  of  the  bankrupt  law  must  be  the  same  all  over  the  United 
States,  and  can  not  be  varied  in  each  State  by  the  local  law.  To  understand  the 
use  of  terms  employed  in  it,  resoit  must  be  had  to  their  meaning  in  the  common 
law,  and  not  in  the  local  law  of  the  State  where  the  bankrupt  may  happen  to  be 
■domiciled.     {Austill  v.  Crawford,  7  Ala.  335.) 

The  phrase  implies  a  fiduciary  relation  existing  previously  to,  or  independ- 
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ently  of,  the  particular  transaction  from  which  the  debt -arose.  A  deposit  of 
bills  of  exchange,  with  instructions  to  collect  and  apply  the  proceeds  to  the  pay- 
ment of  certain  debts,  and  to  pay  the  balance  to  the  depositor,  does  not  create  a 
fiduciary  relation  between  the  depositor  and  the  bailee.  The  meaning  of  the 
phrase  "fiduciary  copacity,"  having  been  ascertained,  and  declared  by  a  judi- 
cial construction  of  the  act  of  1841,  is  afBxed  to  the  general  term,  and  this  fixed 
definition  is  carried  into  the  new  statute.  {Gronan  v.  Cutting.  4  B.  R.  66T; 
s.  c.  104  Mass.  245.) 

A  claim  against  a  person  for  withholding  the  proceeds  arising  from  the  sale- 
of  goods  consigned  to  him  to  be  sold  on  commission,  is  a  debt  contracted  by  him> 
in  a  fiduciary  capacity.  {In  re  Seymour,  1  B.  R.  29 ;  s.  c.  1  Ben.  348;  in  re  3. 
H.  Kimball,2  B.  R.  204,  354;  s.  c.  2  Ben.  554;  s.  c.  6  Blatch.  292;  WhitaTcer  y  .. 
Olmpman,  3  Lans.  155 ;  s.  c.  1  L.  T.  B.  249 ;  s.  c.  4  L.  T.  B.  92 ;  Lemcke  v.  Booth, 
5  B.  R.  351 ;  s.  c.  47  Mo.  385 ;  Budge  v.  Bundle,  1  N.  Y.  Supr.  649 ;  Gray  v. 
Farran,  2  Cin.  426;  Meador  v.  Sharp,  14  B.  R.  192;  s.  c.  54  Geo.  128;  Ban- 
ning v.  Blealley,  27  La,  An.  257;  contra,  Chapman  v.  Fonyth,  2  How.  202;. 
Commercial  Bank  v.  Buckner,  2  La.  An.  1023;  Eayman  -v.  Pond,  48  Mass.  328; 
Auitilly.  Crawford,  7  Ala.  335;  Woolsey  v.  Cade,  15  B.  R.  238;  s.  c.  4  Cent.. 
L.  J.  202;  Owesley  v.  Cobia,  15  B.  R.  489;  s.  c.  9  0.  L.  N.  323.) 

The  debt  due  from  a  collector  of  taxes  for  a  municipal  corporation  to  the  cor- 
poration for  taxes  received  and  not  accounted  for,  is  a  fiduciary  debt.  {Morse  v^ 
Lowell,  48  Mass.  152.) 

The  receipt  of  money  to  be  carried  to  another  place  to  pay  a  note  does  npt 
create  a  debt  of  a  fiduciary  character.     {Phillips  v.  Busselt,  42  Me.  360.) 

A  receipt  for  the  property  given  by  the  bankrupt  to  an  officer  who  held  an 
attachment  against  him,  does  not  create  a  debt  of  a  fiduciary  character.  {Fowled 
V.  Treadwell,  24  Me.  377.)    • 

If  the  bankrupt  receives  money  as  agent,  to  be  used  in  a  particular  way  or  for 
a  specific  purpose,  for  the  use  of  the  principal,  then  the  money  is  held  by  him 
in  a  fiduciary  capacity.  {Mattesonx.  Kellogg,  15  111.  547;  Flaggy.  Ely,  1  Edm. 
Sel.  Gas.  206.) 

If  the  bankrupt  receives  money  under  an  assignment  and  a  judgment  in  trust 
to  pay  certain  creditors  of  the  assignor,  the  debt  is  a  fiduciary  debt.  {Kingsland 
V.  Spalding,  3  Barb.  Oh.  341.) 

A  general  deposit,  with  authority  to  the  bailee  to  mix  the  money  with  his  own 
and  use  it  until  applied  for  by  the  depositor,  does  not  create  a  fiduciary  debt. 
{Servey  v.  Bevereux,  72  N.  0.  463.) 

A  claim  by  a  conditional  vendor  for  a  conversion  of  the  property  is  founded 
upon  a  breach  of  trust,  and  is  not  barred  by  a  discharge.  {Johnson  v.  Worden,. 
13  B.  R.  335;  s.  c.  47  Vt.  457.) 

A  conditional  vendor  by  proving  his  debt  does  not  loose  his  claim  for  the  con- 
version of  the  property.     {Johnson  v.  Worden,  13  B.  R.  335;  s.  c.  47  Vt.  457.) 

If  the  maker  of  a  promissory  note  gives  money  to  his  surety  to  pay  to  the 
holder  of  the  note,  and  the  surety  does  not  so  apply  it,  this  does  not  create  a 
fiduciary  debt.     {Bissell  v.  Couchane,  1 5  Ohio,  58.) 

A  debt  which  arises  from  a  consignment  of  goods  to  the  debtor  to  sell  under 
an  agreement  that  he  shall  have  as  commissions  all  that  can  be  realized  above  a 
certain  sum,  is  a  fiduciary  debt.     {Treadwell  v.  Holloway,  13  B.  R.  61 ;  s.  c.  46 

Cal.  547.) 

An  auctioneer  acts  in  fiduciary  capacity  or  character,  and  his  discharge  will 
not  relieve  him  from  liability  for  the  proceeds  of  goods  placed  in  his  hands  for 
sale.  {Jones  v.  Bussell,  11  B.  R.  478;  s.  c.  44  Geo.  460;  in  re  Horace  Lord,  5 
Law  Rep.  258.) 

\  .    A  discharge,  does  not  relieve  a  guardian  from  his  fiduciary  obligations  as  such^ 
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and  if  the  surety  discharges  these  and  obtains  a  judgment  therefor,  he  may  levy  / 
upon  the  property  of  the  bankrupt  acquired  after  his  discharge.'    {Oarlin  v.  Oar- 
lin,  8  Bush,  41 ;  'Halliburton  v.  Carter,  10  B.  R.  359;  s.  c.  65  Mo.  435.) 

The  surety  upon  the  bond  of  a  public  ofBoer  is  not  liable  in  a  fiduciary 
capacity.     {Saunders  \.  Comm.  10  Gratt.  494;  Fowler  y.  Kendall,  44  Me.  448.) 

The  liability  of  a  surety  on  a  guardian's  bond  is  not  a  fiduciary  debt.  The 
sureties  of  a  guardian  have  no  control  of  his  conduct.  Their  obligation  is  entire- 
ly different  from  his.  They  undertake  to  pay  money  on  his  account,  while  he  in 
addition  engages  to  be  honest,  faithful,  and  careful.  It  is  for  failurp  in  thislalter 
respect  that  the  law  refuses  to  release  him  from  his  debt.  {Jones  v.  Knox,  8  B. 
R.  559;  s,  c.  46  Ala.  53;  Bouie  v.  Pucket,  7  Humph.  169;  mr«  Samuel  T.  Tay- 
lor, 16  B.  R.  40.) 

If  the  guardian  givSs  his  note  under  seal  to  the  ward's  husband,  in  settlement 
of  his  account,  and  receives  a  release  from  them,  he  is  not  liable  thereon  in  a 
fiduciary  capacity.     {Coleman  v.  Davies,  4:5  Geo.  4:89.) 

An  agreement  by  an  executor  guaranteeing  the  payment  of  a  demand  against 
the  estate  is  not  a  debt  created  by  him  while  acting  in  a  fiduciary  capacity.  In 
making  the  promise  he  acts  outside  of  his  character  as  executor,  and  he  is  not  act- 
ing in  a  fiduciarv  character  as  i-espects  the  party  to  whom  it  is  made.  {Amoikeaff 
Manuf.  Co.  v.  Barnes,  49  N.  H.  312) 

A  surety  upon  a  constable's  bond  is  not  a  public  officer,  and  will  be  released 
from  liabihty  by  a  discharge.     {McMinn  v.  Allen,  67  N.  C.  181.) 

An  attorney  who  collects  a  debt  for  a  client  acts  in  a  fiduciary  capacity,  and 
will  not  be  released  from  his  obligation  to  pay  the  money  to  his  client  by  a  dis- 
charge. {Eeffren  v.  Jayne,  39  Ind.  463;  Heffren  v.  Leroy,  39  Ind.  471  ;  White 
V.  Piatt,  5  Denio,  269;  Flanagan  v.  Pearson,  14  B.  R.  37;  s.  c.  42  Tex.  1;  con- 
tra, Wolcott  V.  Hodge,  81  Mass.  547;    Williamson  v.  Dickens,  5  Ired.  259.) 

If  an  attorney  received  a  note  not  in  a  professional  character  but  as  a  gratu- 
itous bailee,  and  his  liability  is  merely  for  negligence  in  failing  to  return  itj  he  is 
released  by  a  discharge.     {McAdoo  v.  Lummis,  43  Tex.  227.) 

If  an  agent  is  authorized  to  carry  the  money  received  into  account,  and  to 
report  sales  and  pay  over  balances  only  monthly,  the  debt  due  to  his  principal  is 
not  a  fiduciary  debt.     {Qrover  v.  Clinton,  8  B.  R.  312;  s.  c.  5  Biss.  324.) 

If  a  fiduciary  debt  was  merged  in  a  judgment  prior  to  the  commencement  of 
the  proceedings  in  bankruptcy,  it  is  released  by  a  discharge.  {Wolcott  v.  Hodge^ 
81  Mass.  547.) 

The  fiduciary  creditor  may  sue  the  debtor,  although  he  did  not  appear  before 
the  bankrupt  court  and  have  his  debt  excepted  from  the  operation  of  the  dis- 
charge.    {Chapman  v.  Forsyth,  2  How.  202.) 

A  judgment  rendered  in  an  action  where  the  pleading  raised  the  issue  whether 
the  defendant  acted  in  a  fiduciary  capacity  is  conclusive  evidence  that  the  debt 
was  so  contracted.     {Flanagan  v.  Pearson,  14  B.  R.  37;  s.  c.  42  Tex.  1.) 

A  replication  to  a  plea  of  a  discharge,  that  the  debt  is  of  a  fiduciary  charac- 
ter, is  bad,  for  it  states  a  legal  conclusion  instead  of  specially  disclosing  the 
facts,  so  that  the  court  may  determine  whether  the  debt  is  founded  on  such  a 
trust  as  is  expected  from  the  operation  of  the  statute.  {Mairy  v.  Herndon,  8 
Ala.  848.) 

The  burden  of  proving  that  the  debt  is  of  a  fiduciary  character  is  on  the 
creditor,  and  if  he  fails  to  made  the  proof,  the  debt  will  be  taken  to  be  one  of  an 
ordinary  character.     {Sherwood  v.  Mitchell,  4  Denio,  435.) 

A  debt  which  consists  of  a  judgment  rendered  upon  a  promissory  note  is 
prima  facie  a  debt  that  is  barred  by  a  discharge.  {Hayes  v.  Ford.  15  B.  R. 
569.) 
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Seo.  5118.— No  discharge  sliall  release,  discharge,  or  affect  any 
person  liable  for  the  same  debt  for  or  with  the  bankrupt,  either  as 
partner,  joint  contractor,  indorser,  surety,  or  otherwise. 

Statute  Revised— March  2, 1867,  ch.  176,  §  33,  14  Stat.  532.  Prior  Statutes 
—April  4,  1800,  ch.  19,  §  34,  2  Stat.  80;  Aug.  19,  1841,  ch.  9,  §  4,  5  SUt.  443. 

This  section  only  applies  to  the  discharge  in  bankruptcy  merely,  and  does 
not  refer  to,  or  have  in  view,  any  act  of  the  parties  effecting  a  release  of  liabili- 
ty at  law  or  in  equity.  (Jn  re  David  A.  McDonald,  14  B.  R.  477;  s.  c.  24  Pitts. 
L.  J.  42;  s.  c.  12  Pac.  L.  R.  99.) 

The  creditor  may  sue  any  one  else  liable  upon  the  same  debt,  and  proceed- 
ings pending  against  others  thereon  and  unsatisfied  judgments  already  obtained 
against  others  thereon,  are  not  afiected,  discharged,  or  surrendered  by  proving 
the  debt.  {la  re  Levy  et  al.  1  B.  R.  327;  s,  c.  2  Ben.  169 ;  Payne  v.  Able,  4  B. 
R.  220;  s.  c.  7  Bush,  344;  Moore  v.  Waller,  1  A.  K.  Marsh.  488.) 

The  assignee  of  a  promisory  note  is  not  bound  to  follow  the  maker  into 
bankruptcy,  in  orde»-  to  fix  the  liability  on  the  assignor.  (Booth  v.  Btorrt,  3  C. 
L.  N.  210.) 

The  fact  that  the  principal  in  a  note  secured  by  a  mortgage  given  by  the 
•surety  on  his  own  lands  has  taken  the  benefit  of  the  bankrupt  act  does  not  re- 
lieve-the  surety,  or  affect  the  rights  of  any  of  the  parties  under  the  mortgage, 
and  a  suit  for  foreclosure  may  be  instituted.  (Cilizena'  National  Bank  v.  Lem- 
ing,  8  I.  R.  R.  132.) 

The  use  of  the  word  "  partner  "  shows  that  it  was  contemplated  that  one 
partner  might,  under  the  antecedent  provisions  of  the  act,  be  entitled  to  be  dis- 
charged for  or  in  the  respect  of  partnership  debts.  (In  re  Wm.  Downing,  3  B. 
B.  748;  s.  c.  1  Dillon,  33;  s.  c.  1  L.  T.  B.  207.) 

When  a  firm  which  has  been  dissolved  by  the  death  of  one  of  the  partners 
is  put  into  bankruptcy  by  proceedings  against  the  surviving  partner,  the  dis- 
charge of  the  surviving  partner  will  not  operate  to  release  the  estate  of  the  de- 
ceased partner  from  liability.  (In  re  R.  Stevens,  .5  B.  R.  112;  s.  c.  1  Saw. 
597.) 

If  the  obligation  is  joint,  an  obligor  is  a  necessary  party  to  the  suit,  al- 
though he  has  received  a  discharge  in  bankruptcy.  (Oamp  v.  0-ifford,  7  Hill, 
169;  contra,  Dorn  v.  ONeil,  6  Nev.  155;  Jenks  v.  Op-p,  12  B.  R.  19;  s.  c.  43 
Ind.  108.) 

If  the  fact  of  discharge  arises  after  suit  brought,  and  is  pleaded  by  the  bank- 
rupt debtor,  the  creditor  has  the  right  to  admit  that  such  discharge  has  been 
obtained,  and  take  a  judgment  against  the  other  joint  defendant  alone.  (Born 
V.  O'lfeil,  6  Nev.  155.) 

The  sureties  upon  an  auctioneer's  bond  are  not  relieved  by  the  discharge  of 
the  principal  from  liability  for  the  proceeds  of  goods  placed  in  his  hands  for 
sale.     (Jonea\.  BmseU,  11  B.  R.  478;  s.  c.  44  Geo.  460.) 

The  discharge  of  the  principal  obligor  in  a  forthcoming  bond  does  not  re- 
lease the  sureties.     (0-amet  v.  Boper,  10  Ala.  842.) 

The  discharge  of  the  debtor  does  not  release  the  sureties  upon  a  jail  bond 
from  liability  for  a  breach  which  occurred  after  the  commencement  ot  the  pro- 
■ceedings  in  bankruptcy.      (Bi/er  v.  Oleaveland,  18  Vt.  241.) 

The  surety  on  an  appeal  bond  remains  liable,  although  the  principal  becomes 
a  bankrupt  and  obtains  his  discharge  while  the  appeal  is  pending.  (Rail  v. 
Fowler,  6  Hill,  630;  Enapp  v.  Anderson,  15  B.  R.  316;  s.  c.  14"'k.  Y.  Supr. 
295.) 

The  discharge  of  the  miker  of  a  note  does  not  release  the  indorser  from  his 
liability.     (King  v.  Oenlr<il  Bank,  6  Geo.  257.) 
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The  giving  of  time  to  the  maker  of  a  note  for  a  valuable  consideration,  after 
he  has  received  his  discharge,  does  not  release  the  indorser,  for  he  can  prove 
the  liability  against  the  bankrupt's  estate.  {Tiernan  ■^.Woodrvff,  5  McLean, 
350.) 

The  discharge  of  one  judgment  debtor  does  not  release  or  effect  the  other 
joint  debtors.  The  judgment  being  joint,  it  is  necessary  to  the  validity  of  the 
execution  that  it  shall  conform  to  the  judgment,  and  a  joint  e-tecution  against 
all  the  debtors  is  regular.  (Linn  v.  Hamilton,  34  N.  J.  305;  vide  Boyd  y.Van- 
derMmp,  1  Barb.  Ch.  273.) 

The  sureties  in  a  replevin  bond,  for  the  purpose  of  reducing  the  damages, 
may  prove  that  the  goods  so  replevied  have  never  been  paid  for,  although  the 
notes  given  therefor  are  not  in  their  possession,  if  the  assignee  of  the  principal 
has  tendered  the  notes  to  the  plaintiff,  and  he  has  refused  them  and  prevented 
the  sureties  fr.om  getting  them.     (Seldner  v.  Smith,  41  Md.  602.) 

A  surety  who  is  sued  after  the  principal  has  been  adjudged  bankrupt,  can 
not  set  off  usury  paid  bv  his  principal  to  the  creditor  on   contracts  other  than 
•  the  one  sued  on.     (  Woo'lfolk  v.  Plant,  46  Geo.  422.) 

A  careful  perusal  of  this  clause  will  show  that  it  only  applies  to  a  surety  who 
contracted  to  become  liable  for  the  payment  of  the  debt,  and  not  for  the  pay- 
ment of  the  judgment  which  might  be  entered  in  a  particular  action.  It  clearly 
contemplates  a  case  where  the  surety  contnicts  to  become  hable  with  the  princi- 
pal for  the  payment  of  the  debt.  When  a  discharge  is  pleaded  in  the  appellate 
court  so  that  no  judgment  can  be  rendered  against  the  defendant,  a  surety  on  an 
appeal  bond  conditioned  to  pay  such  judgment  as  might  be  entered  in  the  ap- 
pellate court,  is  released.  As  no  judgment  was  rendered  against  his  principal, 
no  liability  attached  to  him.  {Odell  v.  Wooten,  4  B.  R.  183 ;.  s.  c.  38  Geo.  225 ; 
Martin  v.  Kilboum,  1  Cent.  L.  J.  94.) 

This  clause  applies  to  persons  who  are  liable  for  the  debt  of  the  bankrupt 
which  existed  before,  and  is  discharged  by,  the  proceedings  in  bankruptcy.  A 
bond  given  to  dissolve  an  attachment  is  pot  such  a,  debt.  It  does  not  become 
of  the  nature  of  a  debt  until  the  contingency  arises  upon  which  it  is  to  be  made 
operative — to  wit,  a  judgment  valid  against  the  principal  and  which  he  is  bound 
to  pay.  When  a  judgment  is  rendered  fsr  the  defendant  upon  a  plea  of  a  dis- 
charge in  bankruptcy,  the  bond  is  discharged,  not  by  the  proceedings  in  bank- 
ruptcy, but  by  the  determination  of  the  contingency  upon  which  the  obligation 
of  the  bond  is  made  to  depend.  {Carpenter  v.  Turrtll,  100  Mass.  450 ;  Payne  v. 
Able,  4  B.  R.  220;  s.  c.  7  Bush,  344;  Williams  v.  Athinson,  37  Tex.  16 ;  cont/ra, 
HolyoTce  v.  Adams,  10  B.  R.  270;  s.  c.  2  N.  Y.  Supr.  1 ;  s.  c.  8N..Y.  Supr.  [Hun] 
223.) 

The  discharge  of  a  debtor  in  bankruptcy,  after  a  bond  requiring  him  to  take 
the  poor  debtor's  oath  has  become  absolute  by  breach  of  the  condition,  can  not 
avail  the  sureties  as  a  defense.  After  such  breach,  the  right  to  suirender  the 
principal  no  longer  exists,  and  the  subsequent  discharge  of  the  debtor  can  not 
avail  the  sureties.  Although  the  discharge  releases  the  debtor,  it  can  not  release 
the  sureties.     {Glaflin  v.  Vogan,  48  N.  H.  411.) 

It  was  not  the  intent  of  Congress  to  do  anything  more  than  to  declare  that 
the  act  should  not  be  construed  so  as  to  discharge  sureties,  and  this  was  done 
not  so  much  to  fix  the  law  of  the  case,  as  by  way  of  caution  to  prevent  the  act 
from  being  construed  to  have  an  effect  that  by  its  terms  it  would  not  have.  In 
■other  words,  the  contract  of  a  surety,  as  it  is  understood  in  the  commercial 
world,  is  always  conditioned  that  the  surety  shall  not  be  discharged  by  the 
bankruptcy  of  the  principal,  and  the  provisions  of  the  act  are  only  in  further- 
ance of,  and  declaratory  of,  what  would  have  been  true  had  they  not  been  ' 
put  in  the  act.  Jhe  Code  of  Georgia  does  not  have  the  effect  to  release  the 
surety  upon  the  discharge  of  the  principal.    {Phillips  v.  Solomon,  42  Geo.  192.) 

If  a  debtor  upon  his  arrest  gives  a  bond  to  take  the  poor  debtor's  oath  within 
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one  year  from  the  date,  or  surrender  himself  at  the  jail  at  the  expiration  of  that 
time,  and  then  files  a  petition  in  bankruptcy  within  the  year  and  obtains  a  dis- 
charge, the  discharge  will  not  release  the  sureties  if  the  bond  is  forfeited.  (Good- 
win V.  Stari,  15  N.  H.  218.) 

Where  the  bankrupt  leaves  the  prison  limits  after  he  receives  his  discharge, 
the  discharge  is  a  good  defense  for  the  sureties  in  an  action  on  the  jail  bond. 
{Kiriy  v.  Garrison,  21  N.  J.  176.) 

The  discharge  does  not  extinguish  the  debt,  but  merely  relieves  the  bankrupt 
froiji  his  personal  liability.     It  does  not  therefore  release  a  party  who  has  cove- 
nanted to  pay  a  certain  rate  of  interest  until  the  principal  debt  is  paid.      (Bow- ' 
ery  Savings  BanJcY.  Clinton,  2  Sandf.  113.) 

A  promise  by  a  third  person  to  deliver  certain  property  taken  under  an  at- 
tachment, is  not  released  oraffected  by  the  subsequent  bankruptcy  and  discharge 
of  the  debtor  whose  property  is  so  attached.  (^Towle  v.  Bohinson,  15  N.  H. 
408.) 

The  surety  on  an  administrator's  bond  is  not  released  by  the  discbarge  of  the' 
principal.     {Moore  v.  Waller,  1  A.  K.  Marsh.  488.) 

A  discharge  of  the  principal  under  a  petition  filed  after  the  return  day  of  the- 
sci.  fa,  issued  against  the  bail,  does  not  release  the  bail.  {Bennett  v.  Alexander^ 
1  Cranch  0.  0.  90.) 

The  discharge  of  the  principal  in  a  replevin  bond,  and  the  delivery  of  the- 
goods  to  his  assignee  in  bankruptcy,  does  not  operate  to  release  or  discharge  the- 
sureties.     {Flagg  v.  Tyler,  6  Mass.  33.) 

When  the  bankrupt  is  discharged,  the  court  will  on  motion  discharge  his  bail 
by  ordering  an  exo'neretur  to  be  entered.  {Oomm.  v.  Haber,  5  Penn.  L.  J.  331 ; 
McCausland  v.  Waller,  1  H.  &  J.  166.) 

A  judgment  in  favor  of  a  surety  on  a  plea  of  his  discharge  in  an  action  upon 
an  administration  bond  is  no  defense  to  an  action  for  contribution  by  a  cosurety 
who  was  codt-fendant  in  that  suit,  and  who  has  paid  the  judgment.  (Miller  v. 
Gillespie,  59  Mo.  220.) 

A  failure  to  prove  a  note  against  the  principal  for  the  purpose  of  obtaining  a 
dividend  thereon  will  not  release  a  surety.     {Gloptoii  v.  Spratt,  52  Miss.  251.)' 

Sec.  o119.-— a  discharge  in  bankruptcy  duly  granted  shall, 
subject  to  the  limitations  imposed  by  the  two  preceding  sections, 
release  the  bankrupt  from  all  debts,  claims,  liabilities,  and  de- 
mands which  were  of  might  have  been  proved  against  liis  estate 
in  bankruptcy.  It  may  be  pleaded  by  a  simple  averment  that  on 
the  day  of  its  date  such  discharge  was  granted  to  the  bankrupt, 
setting  a  full  copy  of  the  same  fortli  in  its  terms  as  a  full  and 
complete  bar  to  all  suits  brought  on  any  such  debts,  claims,  lia- 
bilities, or  demands.  The  certificate  shall  be  conclusive  evidence 
in  favor  of  such  bankrupt  of  the  fact  and  regularity  of  such  dis- 
charge. 

Statute  Revised— March  2,  1867,  ch.  176,  §  34,  14  Stat.  538.  Prior  Statutes 
—April  4,  1800,  ch.  19,  §  84,  2  Stat.  30;   Aug.  19,  1841,  ch.  9,  §  4,  5  Stat. 

It  was  not  intended  by  any  of  the  provisions  of  the  bankrupt  act  that  the 
bankrupt  court  should  pass,  in  a  plenary  manner,  upon  the  qu-estion  whether  .^ 
particular  claim  will  or  will  not  be  released  by  a  discharge.  That  inquiry  is  one 
properly  to  be  made  only  by  the  court  in  which  a  direct  suit  on  the  debt  is  pending. 
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Then  the  discharge  is  pleaded,  the  question  of  the  extent  of  its  operation  upon 
le  debts  of  the  banlcrupt,  and  whether  a  purticular  debt  is  or  is  not  discharged 
y  it,  comes  up  for  determination  by  the  court  in  which  it  is  pleaded,  and  the 
3termination  will  be  a  binding  judgment  between  the  parties.  {In  re  J.  H. 
imball,  2  B.  R.  204;  s.  c.  2  Ben.  554;  s.  c.  6  Blatch.  293:  in  re  M.  Rosen- 
erg,  2  B.  R.  286;  s.  c.  3  Ben.  14;  m  re  J.  S.  Wright,  2  B'  R.  142;  s.  o.  86 
ow.  Pr.  167;  s.  c.  2  Ben.  509.) 

The  fact  that  the  assignee  embezzled  all  the  funds  is  no  defense  against  a  de- 
land,  even  though  it  was  proved,  for  nothing  arising  in  the  proceedings  in 
ankruptcy  can  protect  the  bankrupt  but  a  certificate  of  discharge  duly  ob- 
lined.     (  Whitney  v.  Grafts,  10  Mass.  23.) 

The  proving  of  a  note  payable  in  specific  articles  is  equivalent  to  a  demand 
pon  the  bankrupt  for  them.  A  demand  on  him  would  have  been  fruitless,  as 
11  his  property  was  out  of  his  control  and  vested  in  the  assignee,  who  held  the 
state  in  trust,  as  well  for  him  as  his  creditors,  to  pay  his  debts.  The  assignee, 
aving  the  fund,  was  the  proper  person  on  whom  the  demand  ought  to  be  made, 
nd  the  proving  of  the  claim  was  the  making  of  a  demand  on  the  assignee.  If 
le  debtor  fails  to  obtain  a  discharge,  he  is  then  liable  on  the  note.  (.Chandler 
.  Winship,  6  Mass.  310.) 

Mere  bankruptcy,  without  a  certificate  of  discharge,  is  no  bar  to  an  action 
pon  a  demand  which  was  proved,  and  upon  which  the  creditor  received  a  divi- 
end.  The  bankruptcy,  in  such  a  case,  has  the  effect  of  a  statute  execution, 
■hich,  like  private  executions,  takes  the  property  of  the  bankrupt  towards  the 
itisfaction  of  his  debts  without  discharging  them.  (Lummus  v.  Fairfield,  5 
[ass.  249;  Pesoa  v.  Pastmore,  4  Yeates,  139.) 

A  plea  of  an  adjudication  of  bankruptcy  is  not  a  good  defense  to  an  action 
n  a  provable  debt.  (Longacre  v.  Myers,  1  W.  N.  1 09 ;  Ins.  Co.  v.  Ketterlinus, 
W.  N.  130 ;  Rarguel  v.  Gerson,  2  W.  N.  304.) 

Impeaching  the  Discharge. 

It  is  competent  for  Congress  to  declare  what  shall  be  the  force  and  eifeot  of 
discharge.     {Beed  v.  Vaughan,  15  Mo.  137.) 

If  the  public  notice  required  by  the  act  has  been  given,  creditors  must  be  treated 
3  having  notice  of  the  proceedings,  and  can  not  impeach  them  collaterally,  as 
ley  are  in  the  nature  of  a  proceeding  in  rem  before  a  court  of  record  having  j  uris- 
iction.     (Shawhan  v.  Wherriti,  7  How.  627.) 

When  the  discharge  is  pleaded,  the  court  will  presume  that  the  requirements 
fthe  law  in  regard  to  notice  to  creditors,  were  complied  with,  and,  consequently, 
lat  they  were  parties  to  the  proceedings  in  bankruptcy.  (Lathrop  v.  Stuart, 
McLean,  167.) 

The  district  court  must  be  presumed  to  haye  proceeded  regularly  according 
)  the  jurisdiction  granted,  until  the  contrary  appears.  (Morrison  v.  Woolson,  23 
.  H.  11.) 

The  discharge  can  not  be  impeached  collaterally  on  account  of  defects  arid 
regularities  in  the  proceedings,  between  the  petition  and  the  discharge. 
Wright  Y.  WntMns,  2  Greene  [Iowa].  54:7;  Beach  y.  Miller,  15  La.  An.  601; 
(cNulty  V.  Frame,  1  Sandf.  128;  Linton  v.  Stanton,  4  La.  An.  401 ;  Morrison 
Wool  on,  23  N.  H.  11 ;  Sinclair  v.  Smyth,  1  Brews.  402;  Campbell  v.  Perkins, 
N.  Y.  430;  s.  0.  5  Barb.  699 ;  Morrison  v.  Woolson,  29  N.  H.  510;  Richards  v. 
^ixon,  20  Penn.  19.) 

The  discharge  is  conclusive  against  a  creditor  who  proved  his  claim,  and  can 
)tbe  impeached  by  him  in  a  collatei'al  action.  {Connor  v.  Oupton,  11  Humph. 
!0;  Downer  v.  Rowell,  25  Vt.  336;  Wales  v.  Lyon,  2  Mich.  276;  Lyon  v  Mar- 
all,  U  Barb.  241;  Eumph/reysY.  Sweet,  31  Me.  192;  contra,  QuptonY.  Con- 
rr,  11  Humph.  287.) 
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A  discharge  duly  granted  by  a  district  court  of  competent  jurisdiction, 
can  not  be  impeached  in  a  collateral  action  because  a  discharge  bad  been  re- 
fused by  another  district  court  in  a  prior  proceeding.  (Morriten  v.  Woolson,  2a 
N.H.  11.) 

The  mere  pendency  of  proceedings  on  the  petition  of  one  partner  in  one  dis- 
trict, will  not  render  a  discharge  void  which  is  granted  upon  a  subsequent  peti- 
tion filed  by  another  partner  in  another  district  when  that  discharge  is  pleaded 
in  a  collateral  action.     {Morrison  t.  Woohon,  23  N.  H.  1 1.) 

If  the  notice  required  by  the  statute  had  been  duly  published,  the  dis- 
charge will  bar  the  debt,  although  the  name  of  the  creditor  was  not  placed 
on  the  schedule  nor  any  notice  given  to  him.  {Symonds  v.  Barnes,  6  B.  R. 
377;  s.  c.  59  Me.  191;  Payne  v.  AlU,  4  B.  R.  220;  s.  c.  7  Bush,  344; 
Sandall  v.  &u,U<m,,  2  Houst.  510;  Knahe  v.  Hayes,  71  N.  0. 109;  Stern  y.Ifuss- 
laum,i1  How.  Pr.  489;  s.  c.  5  Daly,  382;  in  re  William  Archenbraun,  11 
B.  R.  149;  s.  c.  7  C.  L.  N.  99;  Williams  v.  Butcher,  12  B.  B.  143;  s.  c.  22 
Pitts.  L.  J.  141;  Blum,  v.  BicTcs,  39  Tex.  112;  Hood,  v.  Bpencer,  4  McLean,  168; 
Pattison  &  Co.  V.  Wilbur,  12  B.  R.  193;  s.  c.  10  R.  I.  448;  Burnside  v.  Brig- 
ham,  49  Mass.  75 ;  Shelton  v.  Pease,  10  Mo.  473 ;  Vox  v.  Paine,  10  Ala.  523  ; 
Brown  v.  Bebl,  1  Rich.  374;  s.  c.  1  Strob.  Ch.  296;  Strong  \.  Clamon,  19  HI;. 
346;  Magoon  v.  WarfielA,  3  Greene  [Iowa],  293;  HxMelly.  Oramp,  11  Paige, 
810;  Campbell  v.  Perkins,  8  N.  Y.  430;  s.  c.  5  Barb.  699;  Mitchell  v.  Single- 
tary,  19  Ohio,  291;  Downer  v.  Dana,  22  Vt.  337;  Laml  y.  Brown,  12  B.  R. 
522;  s.  c.  7  0.  L.  N.  363;  Piatt  v.  Pan-leer,  13  B.  R.  14;  s.  c.  11  N.  Y.  Supr. 
[Han],  135;  6  N.  Y.  Supr.  377;  Thurmond  v.  Andrews,  13  B.  R.  157;  s.  c.  10 
Bush,  400;  Thomas  v.  Jones,  39  Wis.  124;  Heard  v.  Arnold,  15  B.  R.  543;. 
s.  c.  56  Geo.  570;  Jones  v.  Knox,  51  Ala.  367 ;  Thornton  v.  Hogan,  63  Mo.  143; 
contra,  Morse  v.  Presby,  25  N.  H.  299;  Russell  v.  Cheatham,  16  Miss.  703; 
Barnes  v.  Moore,  2  B.  R.  573;  s.  c.  2  L.  T.  B.  92;  Anon.  1  B.  R.  123;  HUly.. 
Bobbins,  1  Mich.  [N.  P.]  305 •,  s.  c.  22  Mich.  475 ;  Thornton  v.  Hogan,  63  Mo.  163.) 

The  notice  which  must  be  duly  published  in  order  to  give  the  district  court 
jurisdiction  over  the  creditors  who  are  not  notified  personall)',  is  the  notice 
required  on  the  filing  of  the  application  for  a  discharge.  {Pattison  &  Co.  v. 
Wilbur,  12  B.  R.  193;  s.  c.  10  R.  I.  448;  Thurmond  v.  Andrews,  13  B.  R.  157; 
s.  c.  10  Bush.  400.) 

A  creditor  whose  name  was  fraudulently  omitted  from  the  schedules  may 
waive  the  want  of  notice  and  make  himself  a  party  to  the  proceedings.  A 
creditor  who  applies  to  the  district  court  to  annul  and  set  aside  a  discharge, 
voluntarily  makes  himself  a  party  to  the  proceedings,  and  can  not  impeach  the 
discharge  by  any  other  suit  or  proceeding.  {Burpee  v.  Sparhawk,  4  B.  R.  685 ;. 
s.  c.  108  Mass.  111.) 

A  discharge  granted  by  a  district  court  which  has  no  jurisdiction  over  the 
person  of  the  bankrupt  because  neither  his  residence  nor  place  of  business  was 
within  the  district,  is  void.     {Stiles  v.  Lay,  9  Ala-  795.) 

Every  bankrupt  or  insolvent  system  in  the  world  must  partake  of  the  char- 
acter of  a  judicial  investigation.  Parties  whose  rights  are  to  be  affected  are 
entitled  to  a  hearing.  Hence  every  system  professes  to  summon  the  creditors 
before  some  tribunal  to  show  cause  against  granting  a  discharge  to  the  bankrupt. 
{Day  V.  Bardwell,  3  B.  R.  455 ;  s.  c.  97  Mass.  246.; 

A  discharge  granted  without  jurisdiction  is  void ;  for  by  this  section  it  is- 
only  a  disohargu  duly  granted,  which  is  of  any  avail.     A  discharge  granted 
without  jurisdiction  to  grant  it  is  not  duly  granted,  and  is  no  discharge.     (In  re 
Penn  et  al.  3  B,  R.  582 ;  s.  c,  4  Ben.  99.)  . 

A  fact  which  goes  to  defeat  the  jurisdiction  of  the  court  of  bankruptcy  may 
be  shown  by  plea  and  proof  in  any  court  by  a  person  not  estopped  to  show  it, 
{In  re  GoodfuUow,  3  B,  R.  452;  s.  c.  Lowell,  510;  s.  c.  1  L.  T,  B.  179;  s.  c.  3 
L.  T.  B.  69.) 
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The  discharge  is  a  bar  to  the  action,  although  the  particular  debt  upon 
which  the  suit  is  brought  was  not  placed  on  the  schedules.  (Sogers  y  West 
Ins.  Go.  1  La.  An.  161.)  \     i/  . 

The  discharge  can  not  be  impeaphed  on  tlie  ground  that  the  banlsa-upt  being 
an  alien,  came  to  this  country  and  took  up  a  temporary  residence  for  the 
purpose  of  seeking  the  benefit  of  the  bankrupt  law.  (TomvUns  v,  Bennett  3 
Tex.  36.) 

What  Claims  are  Barred. 

The  certiflcate  of  discharge  is  a  bar  only  to  debts  and  demands  which  were 
or  might  have  been  proved,  but  not  as  against  personal  covenants  and  engage- 
ments which  were  not  provable.  If  a  demand  is  not  provable,  it  is  not  barred 
by  the  certiflcate.  This  is  the  just  and  setLled  rule. '  (Murray  v,  Be  Botteiiham, 
6  Johns.  Ch.  52.) 

If  the  debt  is  provable,  the  action  is  barred,  although  it  was  not  actually 
proved.  (Hardy  v.  Carter,  8  Humph.  153 ;  Sogers  v.  West  Ins.  Co.  1  La.  An. 
161.) 

The  words  "  creditor  or  creditors,'' as  used  in  the  several  provisions  of  the 
bankrupt  act,  do  not  include  the  United  States.  (U.  S.  v.  Eerron,  9  B.  R.  635;, 
s.  c.  20  Wall.  251;  s.  c.  1  A.  L.  T.  [N.  S.]  274;  U.  8.  v.  King,  Wall.  Sr.  12; 
contra,U.  S.  v.  Davis,  3  McLean,  483;  U.  8.  v.  Throckmorton,  8  B.  R.  609;  s. 
c.  6  Pac.  L.  R.  102;  s.  c.  5  0.  L.  N.  520;  s.  c.  18  L  R.  R.  54.) 

A  surety  for  the  faithful  performance  of  the  duties  of  a  public  ofBcer  is  not 
released  from  his  obligation  by  a  discharge.  (TT.  8.  v.  Herron,  9  B.  R.  585 ;  s.  c. 
20  Wall.  251;  s.  c.  1  A.  L.  T.  [N.  S.]  274;  'contra,  U.  8.  v.  Throckmorton,  8  B. 
R.-309;  s.  c.  5  C.;L.  N.  520;  s.  c.  6  Pac.  L.  R.  102;  s.  c.  18  L  R.  R.  54;  U.  S. 
V.  Davis,  3  McLean,  483.) 

Debts  due  to  the  United  States  are  not  within  the  provisions  of  the  bankrupt 
law.  (U.8.y.  King,  Wall.  Sr.  12;  U.  8.  v.  Sob  Soy,  13  B.  R.  235;  s.  c.  1 
Woods,  42.) 

A  bankrupt  law  will  not  be  construed  as  intended  to  bind  a  State,  unless  the 
intent  is  manifested  by  express  words  or  irresistible  implication.  The  statute- 
discloses  no  purpose  on  the  part  of  Congress  to  bind  a  State.  A  discharge  wilt 
rot,  therefore,  release  the  bankrupt  from  a  debt  due  to  the  State.  (Saunders  v. 
Oomm.  10  Gratt.  494;  Comm.  v.  Hutchinson,  10  Penn.  446.) 

A  discharge  releases  a  bail  from  his  liability  on  a  bond  given  to  the  State  to 
secure  the  appearance  of  a  person  accused  of  a  crime  to  answer  the  charge  in 
court.     (Jones  y.  State,  1%  Ark.  1\Q.) 

If  a  debtor  applies  to  take  the  poor  debtor's  oath,  and  charges  of  fraud  are 
filed  against  him  prior  to  the  commencement  of  proceedings  in  bankruptcy,  the 
certificate  of  discharge  will  not  defeat  or  avoid  the  proceedings  to  punish  him 
criminally  for  fraud  upon  being  convicted  thereof  on  the  charges  so  filed.  The 
certificate  of  discharge  is  no  bar  to  his  being  sentenced  and  imprisoned,  as  pre- 
scribed by  statutes,  upon  such  conviction.  (Stockwell  y.  8iUoway,  105  Mass. 
517.) 

A  discharge  does  not  release  the  bankrupt  from  a  fine  imposed  by  a  State 
court  for  the  violation  of  an  injunction.  (Spalding  y.  New  York,  4  How.  21 ; 
s.  c.  7  Hill,  301 ;  s.  c.  10  Paige,  284.) 

The  discharge  does  not  release  the  bankrupt  from  his  liability  for  a  contempt 
in  violating  an  injunction.     (Macy  v.  Jordan,  2  Denio,  570.) 

If  there  is  partnership  property,  a  discharge  in  proceedings  against  one  part- 
ner alone  will  not  release  him  from  liability  for  partnership  debts.  (Crompton  v. 
Conkling,  15  B.  R.  417;  13  Pac.  L.  R.  205;  s.  c.  Hudgins  v.  Lane,  11  B.  E. 
462.) 
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If  the  bankrupt  gave  a  deed  with  warranty  of  title  when  he  had  no  deed  for 
the  land,  his  liabilitjr  on  the  warranty  is  released  by  his  discharge.  (Wiliiams 
V.  Harkins,  15  B.  R.  34;  s.  c.  55  Geo.  172.) 

An  action  of  covenant  on  a  Warranty  of  title  is  barred,  although  the  cove- 
nant is  not  broken  until  after  the  discharge  is  granted.  (Bates  v.  West,  19  111. 
134;  Shelton  v.  Pease,  10  Mo.  473;  Bailey  v.  Moore,  21  111.  165;  Jemisony. 
Blowers,  5  Barb.  686;  contra,  Bush  v.  Cooper,  18  How.  [Miss.]  82;  s.  c.  26  Miss. 
699;  Burrus  v.  Wilkinson,  31  Miss.  537;  Beed  v.  Pierce,  36  Me.  455.) 

If  a  creditor  received  certain  property  as  a  collateral  security,  and  held  the 
possession  thereof  or  of  the  proceeds  until  after  the  granting  of  the  discharge, 
when  it  was  taken  away  by  a  claim  under  a  prior  and  paramount  title,  the  dis- 
charge is  no  bar  to  an  action  on  the  implied  warranty  of  title.  {Bennett  v.  Bart- 
lett,  60  Mass.  225.) 

The  claim  of  an  indorser  who  pays  the  note  after  the  commencement  of  the 
proceedings  in  bankruptcy,  is  barred  by  the  discharge  of  the  maker.  {Bakery. 
Yasse,  1  Cranch  0.  0.  194.) 

The  certificate  of  discharge  is  a  complete  defense  to  an  action  by  an  indorser 
against  the  bankrupt,  who  was  the  acceptor  of  a  bill  of  exchange,  which  the  in- 
dorser paid  after  the  commencement  of  proceedings  in  bankruptcy.  {Hunty. 
Taylor,  4  B.  R.  683 ;  s.  c.  108  Mass.  508.) 

A  discharge  will  not  release  the  bankrupt  from  liability  to  a  warehouseman 
for  storage,  which  accrued  after  the  commencement  of  proceedings  in  bank- 
ruptcy.    {RoUnson  v.  Pesant,  8  B.  R.  426;  s.  c.  53  N.  Y.  419.) 

If  the  bankrupt  indorses  a  note  between  the  time  of  the  commencement  of 
proceedings  in  bankruptcy  and  the  date  of  his  discharge,  he  will  be  liable  to 
the  holder,  notwithstanding  such  discharge.     {Spairhawk  v.   Broome,  6  Binn. 

256.) 

A  promissory  note  for  money  received  by  the  bankrupt  from  his  wife  :s  dis- 
charged.    {Thorns  V.  Thorns,  45  Miss.  263.) 

A  debt  barred  by  the  statute  of  limitations  is  discharged.  Whether  a  claim 
is  provable  or  not  is  to  be  determined  by  its  nature,  and  not  by  inquiring 
whether  it  is  possible  to  establish  it.  Provision  is  made  in  the  act  itself  for  the 
exclusion  of  many  debts  and  claims  which  are  in  their  nature  provable.  The 
■discharge  is  equally  effectual  as  against  such  creditors  to  release  the  bankrupt 
as  it  is  against  any  other  creditor.  {In  re  Cornwall,  6  B.  R.  305;  s.  c.  9 
Blatch.  114;  in  re  Ray,  1  B.  R.  203;  s.  c.  2  Ben.  53;  in  re  Dane  P.  Kingsley, 
1  B.  R.  329;  s.  c.  Lowell,  216;  in  re  Harden,  1  B.  R.  395;  s.  o.  1  L.  T.  B. 
48;  in  re  L.  Sheppard,  1  B.  R.  439;  s.  c.  1  L.  T.  B.  49;  s.  c.  7  A.  L.  Res. 
484.) 

A  covenant  against  incumbrances  is  broken  by  the  existence  of  an  incum- 
brance at  the  time  of  the  conveyance,  and  is  released  by  a  discharee  (Beed  v 
Pierce,  36  Me.  455.)  fa         v  • 

The  discharge  of  the  husband  releases  him  from  the  debts  of  his  wife  con- 
tracted dum  sola,  and  the  creditors  can  not  have  her  separate  estate  applied  to 
the  payment  of  their  debts  during  his  life.     ( Vanderheyden  y.  Mallory  1  N.  Y. 

452.)  ' 

If  a  feme  sole  marries  after  the  filing  of  a  petition  for  a  discharge,  but  before 
the  granting  of  a  discharge,  a  discharge  granted  to  her  in  her  maiden  name  will, 
■on  proof  of  identity,  be  a  good  defense  to  her  and  her  husband  in  an  action  to 
recover  a  provable  debt.     (Ohadwiok  v.  Starreti,  27  Me.  138.) 

The  covenant  in  a  deed  of  trust,  to  pay  the  taxes,  is  not  a  covenant  to  pay 
the  debt  secured  by  the  deed,  but  to  protect  the  pledge,  and  is  a  covenant  as 
distinct  from  and  independent  of  the  debt  as  a  cavenant  in  a  moitgage  against 
incumbrances  or  to  insure  the  title.     Such  a  covenant  runs  with  the  land."  The 
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-creditor  may  resort  to  the  personal  covenant  of  the  debtor  for  the  purpose  of 
Tendering  the  security  available.  If  the  breach  of  the  covenant  arose  altar  the 
•discharge,  and  did  not  relate  to  any  certain  and  speciflc  demand  capable  of  being 
proved,  the  covenantee  is  entitled  to  his  remedy  notwithstanding  the  certificate 
-of  discharge.     {Murray  v.  Be  Bottenham,  6  Johns.  Ch.  62.) 

A  discharge  will  not  release  the  bankrupt  from  liability  on  an  express  cove- 
nant to  pay  rent  where  the  rent  fell  due  after  the  commencement  of  the  proceed- 
ings in  bankruptcy.  {Large  v.  Bosler,  3  Penn.  L.  J.  2i6 ;  KingsUy  v.  Prentiss, 
6  Penn.  L.  J.  479.) 

The  discharge  does  not  release  the  bankrupt  from  the  rent  that  accrued  after 
the  commencement  of  the  proceedings  in  bankruptcy  and  before  the  discharge. 
iSavory  v.  Stocking,  58  Mass.  607;  Prentiss  v.  Kingsley,  10  Penn.  120.) 

A  discharge  is  no  bar  to  an  action  upon  a  covenant  in  a  ground  rent  deed  for 
nn  instalment  that  became  due  after  the  granting  of  the  discharge.  {Bosler  v. 
Xuhn,  8  W.  &  S.  183.) 

If  the  bankrupt  occupies  the  premises  after  his  discharge,  he  will  be  liable  for 
the  rent  that  accrues  during  such  occupation.  {Hendrieha  v.  Judah,  2  Oaines, 
25;  Steinmetz  v.  Ainslie,  4  Denio,  573.) 

The  grantor  can  not,  in  an  action  on  a  covenant  to  pay  rent  in  a  ground  rent 
deed,  obtain  a  judgment  for  the  rent  that  fell  due  prior  to  the  commencement  of 
the  proceedings  in  bankruptcy  to  be  levied  only  upon  the  land,  and  a  personal 
judgment  against  the  bankrupt  for  the  rent  that  fell  due  after  that  time.  A  sin- 
gle judgment  can  not  thus  consist  of  two  parts  to  be  enforced  in  different  modes. 
{Large  v.  Bosler,  3  Penn.  L.  J.  246.) 

If  the  original  ground  of  action  is  founded  in  contract,  but  the  immediate 
causes  arise  ex  delicto,  and  the  claim  is  for  damages  unliquidated  by  express 
agreement,  or  such  as  will  not  be  implied,  the  discharge  does  not  bar  the  action. 
(Dusar  v.  Murgatroyd,  1  Wash.  13;  Hughes  v.  Oliver,  8  Penn.  426.) 

The  only  rule  prescribed  is  to  practicability  of  proving  the  debt,  and  this 
«an  not  be  evaded  by  the  form  of  action  which  the  creditor  may  select.  {Batten 
T.  Speyer,  1  Johns.  37;  Gompbell  v.  Perhim,  8  N.  Y.  430;  s.  c.  5  Barb.  699; 
Miighes  v.  Oliver,  8  Penn.  426;  contra,  Williamson  v.  Dickens,  5  Ired.  259. 

A  person  who  received  money  prior  to  his  bankruptcy,  under  a  promise  to 
put  it  out  on  bond  and  mortgage,  and  which  he  failed  to  do,  is  not  liable  after 
his  discharge,  in  a  special  action  on  the  case,  for  such  neglect.  {Batten  v.  Speyer, 
1  Johns.  37.) 

A  demand  for  damages  for  breach  of  a  contract  of  a  common  carrier  is 
barred  by  a  discharge.  {Oampiell  v.  Perkins,  5  Barb.  699;  s.  c.  8  N.  Y.  430; 
vide  Dusar  v.  Murgatroyd,  1  Wash.  13.) 

A  claim  arising  from  the  neglect  of  an  officer  is  a  tort,  and  is  not  discharged. 
{Bllis  V.  Ham,  28  Me.  385.) 

A  suit  against  an  agent  for  a  breach  of  duty  in  the  management  of  his  agency 
is  not  barred  by  a  discharge.     {Williamson  v.  Dickeris,  5  Ired.  259.) 

The  discharge  is  not  a  bar  to  an  action  for  deceit  in  falsely  representing  that 
he  had  confessed  a  judgment  on  a  judgment  note,  and  thereby  made  it  a  lien  on 
his  land,  for  the  action  is  distinct  and  independent  of  the  debt.  {Hughes  v. 
Oliver,  8  Penn.  426.) 

An  action  by  a  shipper  against  a  carrier  for  negligence  whereby  the  goods  of 
the  former  were  injured,  is  not  barred  by  a  discharge.  {Dusar  y.  Murgatroyd, 
1  Wash.  13.) 

No  decree  will  be  rendered  in  equity  against  a  bankrupt  after  his  discharge, 
frr  mortgaging  property  not  his  own,  or  for  disposing  of  the  mortgaged  propeity 
prior  to  the  commencement  of  the  proceedings  in  bankruptcy.  (  Wolfe  v.  Bate, 
•9  B.  Mon.  208.) 
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A  discharge  is  no  bar  to  an  action  in  equity  to  rescind  a  contract  on  the 
ground  of  fraud.  {Doggett  v.  Emerson,  1  W.  &  M.  195 ;  Bmith  v.  Bdbcoek,  2 
W.  &  M.  246.) 

If  the  bankrupt  as  claimant  signed  a  bond  conditioned  to  restore  the  vessel 
if  judgment  should  be  rendered  against  him,  a  discharge  will  not  release  him 
from  the  bond,  if  the  decision  was  not  rendered  until  after  the  declaration  of 
the  final  dividend.     {U.  8.  v.  Rob  Hoy,  13  B.  R.  235;  s.  c.  1  Woods,  42.) 

When  the  evidence  does  not  show  when  the  final  dividend  was  made,  the  dis- 
charge will  only  be  deemed  to  operate  on  claims  which  were  liquidated  or  fixed 
at  the  time  of  the  commencement  of  the  proceedings  in  bankruptcy.  {U.  8.  v. 
Roh  Roy,  13  B.  E.  235 ;  s.  c.  1  Woods,  42.) 

A  discharge  of  the  bankrupt  does  not  prevent  the  assignee  from  recovering^ 
property  that  belonged  to  his  estate,  although  it  was  not  placed  on  his  schedules.' 
(MayUn  v.  Raymond,  15  B.  E.  353 ;  s.  c.  4  A.  L.  T.  [N.  S.]  21.) 

If  the  bankrupt  waives  the  benefit  of  his  discharge  and  permits  judgment  to 
be  entered  against  him,  a  fraudulent  grantee  can  not  object  that  the  defense- 
was  not  made.     (Dewey  v.  Moyer,  16  B.  E.  1 ;  s.  c.  16  N.  Y.  Supr.  473.) 

Sureties. 

The  surety  on  a  custom  house  bond,  in  case  of  the  discharge  ef  the  principal 
in  bankruptcy,  is,  like  other  creditors,  barred  of  his  action  for  a  debt  due  before- 
the  bankruptcy.  {Reed  v.  Emory,  1  S.  &  E.  339 ;  Kerr  v.  Hamilton,  1  Cranch 
C.  C.  546.) 

A  surety  who  has  paid  a  duty  bond  has  not  the  right  of  the  United  States  to- 
proceed  against  the  person  of  the  bankrupt,  but  only  against  his  effects,  and  the 
claim  is  barrtd.     {Eerr  v.  Hamilton,  1  Oranch  0.  0.  546.) 

The  discharge  does  not  extend  to  contracts  upon  which  no  claim  could  be 
founded  at  the  time  of  the  commencement  of  the  proceedings  in  bankruptcy,  and 
in  regard  to  which  there  was  then  no  reason  to  presume  that  any  demand  for 
money  would  ever  exist.  The  discharge  does  not  release  a  surety  from  liability 
on  a  bond  given  by  an  officer  for  the  faithful  performance  of  his  duties,  where  the 
breach  occurred  after  the  discharge  was  granted.  {Loring  v.  Kendall,  67  Mass. 
805;  Fowler  v.  Kendall,  44  Me.  448.) 

A  discharge  does  n'ot  release  a  bankrupt  from  his  liability  as  surety  on  an  in- 
junction bond,  when  the  proceedings  in  which  the  injunction  was  issued  are  not 
determined  until  after  the  granting  thereof.  (Eastman  v.  Hibbard,  13  B.  E.  360  ^ 
s.  c.  54  N.  H.  504.) 

A  bond  to  secure  the  faithful  performance  of  official  duties  is  a  continuing 
indemnity,  and  every  breach  of  it  is  a  good  cause  of  action,  affording  a  rem- 
edy when,  and  only  when,  each  severally  occurs.  A  discharge  releases  the 
surety  for  all  breaches  that  occurred  prior  to  the  commencement  of  the  proceed- 
ings in  bankruptcy.     (Fowler  v.  Kendall,  44  Me.  448.) 

A  discharge  does  not  release  the  bankrupt  from  his  liability  to  his  surety  on 
a  delivery  bond  if  he  pays  the  amount  for  which  he  is  liable  after  the  com- 
mencement of  the  proceedings  in  bankruptcy,  although  the  breach  occurred 
before  that  time.     (Pogne  v.  Joyner,  6  Ark.  241.) 

The  claim  of  a  surety  upon  an  official  bond,  arising  from  the  neglect  of  the 
officer,  is  not  barred  by  a  discharge.     (Ellis  v.  Ham,  28  Me.  385.) 

If  a  judgment  is  rendered  agfiinst  the  principal  and  the  surety  after  the  com- 
mencement of  proceedings  in  biinkruptc}',  but  before  the  granting  of  a  discharge 
to  the  principal,  the  surety  on  paying  the  judgment  will  have  a  claim  against 
the  principal,     (Pile  v.  McDonald,  32  Me.  418.) 
'    The  discharge  releases   the  bankrupt  from  his  liability  to  a  surety  upon  his- 
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note  or  bond,  although  some  of  the  installments  fell  due  and  were  paid  by  the 
surety  after  the  granting  of  the  discharge.  {FuUwood  v.  Bmhfidd,  14  Penn. 
90.) 

A  surety  can  not  recover  against  a  principal  who  has  been  discharged  in 
bankruptcy,  upon  payment  of  an  obligation  for  which  the  bankrupt  was  liable 
before  his  discharge.  His  claim  is  contingent,  and  may  be  proved.  {Lipscomb 
V.  Qraee,  26  Ark.  231 ;  Mace  v.  WelU,  7  How.  272 ;  s.  c.  17  Vt.  60S ;  contra, 
OreenJeaf  v.  Maker,  2  Wash.  44.) 

The  discharge  does  not  release  the  bankrupt  from  his  liability  to  a  surety 
for  money  paid  on  a  judgment  rendered  against  them  both  after  the  granting  of 
the  discharge.     {Leighton  v.  Atkins,  35  Me.  118.) 

The  claim  of  a  surety  on  a  replevin  bond  against  his  cosurety  for  contribu- 
tion is- barred,  although  judgment  is  not  rendered  in  the  replevin  suit  until 
after  the  discharge  is  granted.     {Tobias  v.  Sogers,  13  N.  Y.  59.) 

The  discontinuance  of  a  suit  by  the  obligee  in  an  oflBcial  bond  against  the 
surety,  upon  a  plea  of  the  discharge  does  not  relieve  him  from  liability  for  con- 
tribution to  his  cosurety.     {Doh  v.  Warren,  82  Me.  94.) 

Jndg'iuents. 

A  demand  ex  delicto  is  not  discharged  unless  a  judgment  was  obtained  upon 
it  before  the  commencement  of  the  proceedings  in  bankruptcy,  thereby  chang- 
ing its  character  from  tort  to  debt.  {Ellis  v.  Sam,  23  Me.  385 ;  Orouch  v. 
Qridley,  6  Hill,  250;  Kellogg  v.  Schuyler,  2  Denio,  73.) 

A  discharge  releases  the  bankrupt  from  all  judgments  rendered  against  him 
prior  to  the  commencement  of  the  proceedings  in  bankruptcy,  for  a  judgment  is 
a  debt  of  record.     {Blake  v.  Bigehw,  5  Geo.  437.) 

A  judgment  of  separation  of  property  is  released  by  a  discharge.  {Ailing 
V.  Egm;n  Rob.  [La.]  244.) 

A  judgment  in  an  action  in  tort  is  barred  by  a  discharge.  {Comstoch  v. 
Grout,  17  Vt.  512;  in  re  Edson  Comstock,  22  Vt.  642.) 

A  judgment  obtained  upon  a  breach  of  promise  to  marry  is  barred.  {In  re 
Sidle,  2  B.  R.  220.) 

A  judgment  in  an  action  for  seduction,  rendered  prior  to  the  commencement 
of  the  proceedings  in  bankruptcy,  is  not  barred.  {In  re  Samuel  S.  Cotton,  2  N. 
Y.  Leg.  Obs.  370;  Nassau  v.  Pa/rher,  2  Penn.  L.  J.  298.)     - 

The  discharge  does  not  release  the  bankrupt  from  a  decree  for  the  maintenance 
of  a  bastard  child.  The  character  of  the  claim  partakes  of  the  nature  of  a  penal- 
ty and  police  regulation  for  the  enforcement  of  a  moral  and  natural  duty,  result- 
ing from  a  wrongful  and  criminal  act,  and  has  nothing  of  the  character  of  a  debt 
except  the  duty  to  pay  money  to  another.  {Gomrn.  v.  Erisman,  21  Pitts.  L.  J. 
69 ;  in  re  Samuel  S.  Cotton,  2  N.  Y.  Leg.  Obs.  870.) 

Where  a  decree  directs  the  payment  of  a  certain  sum  every  month  as  alimony, 
the  monthly  payments  which  fall  due  after  the  commencement  of  the  proceed- 
ings in  bankruptcy  are  due  by  natural  obligation  and  not  by  contract,  and  are 
not  affected  by  a  discharge.     {In  re  Edward  Garrett,  11  B.  R.  493.) 

The  certificate  of  discharge  is  no  bar  to  ajudgment  for  a  prior  debt  obtained 
after  the  granting  thereof.     {Selfridge  v.  Lithgow,  2  Mass.  874.) 

The  discharge  may  be  pleaded  to  a  sci.  fa.  to  revive  a  judgment.  {Duncan 
V.  Hargrove,  22  Ala.  150;  AUer  v.  Nelson,  27  La.  An.  242.) 

The  discharge  is  no  defense  to  a  sci.  fa.  to  revive  a  judgment  of  revival  en- 
tered after  the  granting  of  a  discharge.     {Stewart  v.  Colwell,  24  Penn.  67.) 

A  judgment  entered  after  the  commencement  of  the  proceedings  in  bank- 
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suptcy  in  an  action  in  tort  is  not  barred  by  a  discharge,  although  the  verdict 
was  rendered  before  that  time.     {Kellogg  v.  Schuyler,  2  Demo,  73.) 

If  a  verdict  in  an  action  for  a  tort  is  rendered  before  the  commencement  of 
the  proceedings  in  bankruptcy,  and  the  entry  of  a  judgment  is  suspended  by  a 
motion  for  a  new  trial,  and  is  not  made  until  after  the  granting  of  a  discharge, 
the  judgment  is  not  barred.     {Nassau  v.  ParTcer,  2  Penn.  L.  J.  298.) 

The  report  of  referees  is  equivalent  to  the  verdict  of  a  jury.  Although  the 
report  liquidates  the  damages,  it  does  not  change  the  nature  of  the  demand. 
That  remains  the  same  until  it  is  extinguished  by  the  judgment,  and  if  that  is 
entered  after  the  commencement  of  the  proceedings  in  bankruptcy  the  claim  for 
the  tort  is  not  barred  by  a  discharge.     (Crouch  v.  Gridley,  6  Hill,. 250.) 

An  agreement  among  the  referees  as  to  the  amount  of  the  damages,  without 
a  report,  does  not  change  the  nature  of  the  demand.  So  long  as  the  report  re- 
mains incomplete  there  is  nothing  but  the  original  tort.  {Crouch  v.  Gndley,  6 
Hill,  250.) 

If  a  judgment  by  default  is  entered  before  the  granting  of  a  discharge  in  an 
action  pending  at  the  time  of  the  commencement  of  the  proceedings  in  bank- 
ruptcy, and  a  final  judgment  entered  after  the  granting  of  the  discharge,  the 
discharge  is  not  a  bar  to  the  demand,  for  the  bankrupt  was  not  bound  to  submit 
to  the  discretion  of  the  court  by  applying  to  have  the  default  set  aside.  {Swing 
■^.  Feci,  17  Ala.  339.) 

The  discharge  does  not  release  the  bankrupt  from  a  judgment  entered  up 
after  the  granting  of  a  discharge  in  an  action  pending  at  the  time  of  the  'com- 
mencement of  the  proceedings  in  bankruptcy,  and  in  which  a  default  was  entered 
before  the  discharge  was  granted.     {HoUister  v.  AUott,  31  N.  H.  442.) 

A  judgment  entered  after  the  filing  of  the  petition  in  bankruptcy  upon  a  de- 
cision rendered  prior  thereto  is  released  by  the  discharge.  {Monroe  y.  Upton,  ^ 
Lans.  255 ;  s.  c.  50  N.  Y.  593.) 

The  discharge  is  not  a  bar  to  the  bankrupt's  liability  for  costs  of  a  suit  pend- 
ing in  his  name  at  the  time  of  the  commencement  of  the  proceedings  in  bank- 
ruptcy, and  subsequently  prosecuted  in  his  name.  {Bridges  v.  Armour,  5  How. 
9i.) 

If  the  b\nkrupt  was  plaintiff  in  an  action  pending  at  the  time  of  the  com- 
mencement of  proceedings  in  bankruptcy,  and  made  no  objection  at  the  time  ol 
the  entry  of  a  judgmeTit  against  him  for  costs  on  his  failure  to  sustain  his  suit, 
his  discharge  will  not  release  him  from  suchjudgiuent.  {Wllkins  v.  Warren,  21 
Me.  438.) 

If  the  bankrupt's  partner  institutes  a  suit  in  the  name  of  the  firm  after  the 
commencement  of  proceedings  in  bankruptcy  to  coUsct  a  debt  due  to  the  firm 
the  discharge  will  not  release  the  bankrupt  from  a  judgment  for  costs  enterec 
after  the  granting  thereof.     {Ward  v.  Barber,  1  E.  D.  Smith,  423.) 

The  costs  which  accrue  after  the  commencement  of  the  proceedings  in  bank 
ruptcy  rest  upon  the  original  debt,  and  a  plea^Mis  darrein  continuance  operates 
as  a  discharge  of  the  action  for  the  costs  as  well  as  the  debt.  {Harrington  Y 
JifcNaughton,  20  Vt.  298;  Clark  v.  Bowling,  3  N.  Y.  216.) 

The  discharge  releases  the  bankrupt  from  all  liability  for  costs  in  an  actioi 
pending  in  his  name  at  the  time  of  the  commencement  of  the  proceedings  ii 
bankruptcy,  although  the  suit  was  prosecuted  by  him  after  that  time  and  dis 
missed  after  the  granting  of  his  discharge.  {Leavitt  v.  Baldwin,  4  Edw.  Ch 
289.) 

The  discharge  releases  the  bankrupt  from  a  judgment  for  a  provable  deb 
entered  after  the  commencement  of  the  proceedings  in  bankruptcy  and  befor 
the  granting  of  a  discharge.  (Harrington  v.  McNanghton,  20  Vt.  293;  Dresst 
V.  BrooJrs,  3  Barb.  429;  Johnson  v.  FUshiigh,  3  Barb.  Ch.  360;  McDonald  i 
Jngraham,  30  Miss.  389;    ClarJc  v.  Bowling,  3  N.  Y.  216;    Sogers  y.West.  Im 
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Go.l  La.  An.  161;  Fox  v.Woodmff,  9  Barb.  4-98;  Dick  v.  Powell,  2  Swan, 
632;  Downer  v.  Rowell,  26  Vt.  397;  contra,  Bradford  v.  Rice,  102  Mass.  472; 
Ellis  V.  Ham,  28  Me.  385;  Thompson  v.  Hewitt,  6  Hill,  254;  Kellogg  v.  ^cAmj/- 
ler,  2  Denio,  73;  Woodbury  v.  Perhins,  59  Mass.  86;  Hollioolc  v.  i?'tfss,  27  Me. 
441;  Prare  v.  Houdlette,  86  Me.  15;  Pike  v.  McDonald,  32  Me.  418;  Ingerselt 
V.  Bhoades,  Hill  &  D.  Sup.  371 ;  J^js/ter  v.  i^bss,  30  Me.  459  ;  Hoden  \.  Jaeo  Vt 
Ala.  344.) 

A  discharge  is  no  bar  to  an  action  on  a  judgment  rendered  in  another 
State  after  the  granting  of  the  discharge,  if  it  would  not  be  a  bar  to  a  simi- 
lar action  upon  a  judgment  rendered  in  the  State.  (Bees  y.  Butler,  18  Mo. 
173.) 

When  an  action  is  brought  in  another  State  on  a  judgment  rendered  after  the 
commencement  of  the  proceedings  in  bankruptcy,  but  before  the  granting  of  a 
discharge,  it  will  be  deemed  to  be  barred  by  the  discharge  if  it  would  be  barred 
by  the  laws  of  the  State  where  the  judgment  was  rendered.  (Haggerty  v.  Am- 
ory,  89  Mass.  458.) 

If  the  jurisdiction  of  the  district  court  over  the  person  of  the  debtor  is  shown, 
it  will  be  presumed  that  the  notices  to  the  creditors  have  been  regularly  given 
until  the  contrary  appears.  (Morse  v.  Presby,  25  N.  H.  299 ;  Buckman  v.  Cow- 
ell,  1  N.  Y.  505 ;  Norris  v.  Ooss,  2  Spear,  8U.) 

Remedies  against  Judgments. 

A  judgment  will  be  set  aside  for  the  purpose  of  letting  the  bankrupt  plead 
his  discharge  when  it  appears  to  have  been  entered  without  his  knowledge  or 
acquiescence,  or  under  such  circumstances  as  would  induce  a  court  to  open  a 
judgment,  when  it  is  clear  that  the  defendant  has  a  vahd  defense.  {Comm.  v. 
ifui«r,  5  Penn.  L.  J.  331.) 

If  a  judgment  for  a  deficiency  is  entered  against  a  bankrupt  in  a  proceeding 
to  foreclose  a  mortgage,  he  may  move  to  set  it  aside  as  soon  as  he  learns  what 
has  taken  place,  and  then  plead  his  discharge.  ■  {Mutual  Life  Ins.  Go.  v.  Cameron, 
1  Abb.  N.  C.  424.) 

If  application  is  seasonably  made,  a  judgment  by  default  will  be  stricken  off 
upon  terms  to  allow  a  party  to  plead  his  discharge  in  bar  to  the  further  mainte- 
nance of  the  suit.  The  bankrupt  law  is  to  be  treated  with  the  same  respect  as 
if  it  were  a  statute  of  the  State.  {Savings  Bank  v.  Webster,  48  N.  H.  21 ;  Lee 
V.  Phillips,  6  Hill,  246;  Carter  y.  Goodrich,  1  How.  Pr.  239.) 

If  the  bankrupt's  attorney  fails  by  mistake  to  appear  and  plead  his  discharge, 
and  judgment  is  entered  by  default,  a  review  may  be  granted.  {Shurtleffv. 
Thompson,  12  B.  R.  524;  s.  c.  63  Me.  118.) 

The  bankrupt  may  be  required  to  pay  costs  before  the  judgment  will  be  set 
aside.     {Lee  v.  Phillips,  6  Hill,  246.) 

If  he  omits  to  plead  his  discharge  when  he  has  the  opportunity,  the  court 
will  not  relieve  him  on  motion.     {Radge  v.  Bundle,  1  N.  Y.  Supr.  649.) 

The  plea  of  bankruptcy  is  not  a  privileged  plea,  nor  is  it  regarded  with  such 
favor  that,  under  the  rules  of  common-law  practice  and  pleading,  a  default  will 
be  opened  to  let  in  the  plea.     {Park  v.  Casey,  35  Tex.  636.) 

A  new  trial  will  not  be  granted  if  the  bankrupt  has  been  guilty  of  laches  in 
pleading  his  discharge.  {Manwarring  v.  Kouns,  35  Tex.  171 ;  Park  v.  Casey, 
35  Tex.  536.) 

A  judgment  obtained  against  a  discharged  bankrupt  in  a  pending  action  under 
circumstances  going  to  show  fraud,  trick,  or  contrivance,  may  be  enjoined, 
{Manwarring  v.  Kouns,  35  Tex.  171 ;  Park  v.  Casey,  35  Tex.  536.) 

If  the  bankrupt  at  the  time  of  the  rendition  of  the  judgment  against  him  is 
in  attendance  upon  the  court  as  a  grand  juryman,  this  is  good  ground  for 
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eiyoining  the  judgment.  It  is  error  not  to  cause  him  to  be  called  before 
entering  a  judgment  by  default  against  hira.  {Manwarring  v.  Kouvs,  35  Tex. 
171.) 

If  the  judgment^is  set  aside  to  permit  the  defendant  to  plead  a  discharge,  the 
plaintiff  may  discontinue  without  costs.     {Lee  v.  Phillips,  6  Hill,  246.) 

When  a  judgment  is  set  aside  by  the  granting  of  a  new  trial,  the  defendant 
may  plead  a  discharge  obtained  since  the  rendition  of  the  judgment.  The 
court  can  not  render  a  judgment  against  the  defendant  in  the  face  of  his  discharge,  • 
nor  in  his  favor  upon  any  plea  of  set-off,  as  that  belongs  tq  his  assignee.  The' 
suit  may  be  dismissed  without  prejudice,  leaving  the  parties  to  their  remedies 
under  the  bankrupt  law.     {Humble  v.  Carson,  6  B.  R.  84.) 

The  defendant  can  not  move  to  have  his  discharge  entered  of  record  for  the 
purpose  of  preventing  the  issuing  of  an  execution  before  one  is  sued  out,  for 
that  would  enable  him  to  become  the  actor  while  the  creditor  is  passive.  {Brown 
v,  Branch  Banh,  20  Ala.  420.) 

An  execution  should  not  issue  upon  a  judgment  after  the  debtor  has  obtained 
a  discharge,  without  an  order  of  the  court  allowing  it  made  upon  notice  to  the 
bankrupt  of  the  motion  for  such  order.  {Frauds  v.  Ogden,  22  N.  J.  210;  Akett 
V.  Avery,  1  Barb.  Ch.  347.) 

If  execution  is  issued  upon  a  judgment  which  is  released  by  the  discharge,  it 
will  be  set  aside,  on  motion,  and  a  perpetual  stay  entered.  {Huher  v.  Ely,  4  A. 
L.  J.  185;  Monroe  v.  Upton,  6  Lan,<!.  255;  s.  c.  50  N.  Y.  593;  Thmuu  v.  Shaw, 
2  Cin.  97;  Graham  v.  Pierson,  6  Hill,  247;  McDougald  v.  Eeid,  5  Ala.  810; 
Btewarl  v.  Hargrove,  23  Ala.  429;  Alcott  v.  Avery,  1  Barb.  Ch.  347;  Curtis  v. 
Slosson,  6  Penn.  265;  Chambers  v.  Neale,  18  B.  Mon.  256;  Milhous  v.  Aica/rdi 
51  Ala.  594.) 

When  the  discharge  is  granted,  an  execution  levied  prior  to  that  time 
upon  property  of  the  bankrupt  acquired  subsequently  to  the  filing  of  the  petition 
in  bankruptcy,  will  be  set  aside,  although  the  judgment  creditor  did  not  prove 
his  debt.     {Banh  v.  Franciscus,  10  Mo.  27.) 

A  perpetual  stay  of  execution  will  be  granted  where  a  verdict  was  rendered 
before  the  commencement  of  the  proceedings  in  bankruptcy,  but  the  entry  of 
the  judgment  was  suspended  by  a  motion  for  a  new  trial,  but  finally  made  be- 
fore the  granting  of  the  discharge.     {Mechanics''  Bank  v.  Lawrence,  1  Sandf.  659.) 

A  perpetual  stay  will  not  be  granted  where  the  judgment  was  entered  after 
the  commencement  of  the  proceedings  in  bankruptcy,  under  an  agreement  that 
It  should  not  be  affected  by  any  discharge  that  might  be  obtained.  (Thomvson 
V.  Bewit/,  6  Hill,  254.)  ^  ^ 

A  perpetual  slay  of  execution  is  never  granted  where  the  defendant  might 
have  pleaded  his  discharge.     {Lee  v.  Phillips,  6  Hill,  246.) 

On  motion  for  a  perpetual  stay  of  execution,  the  discharge  may  be  proved  by 
a  copy.     {Thompson  v.  Hewitt,  6  Hill,  254.)  <=        j       f  j 

As  the  creditor  is  entitled  to  appear  and  oppose,  the  motion  will  only  be 
granted  upon  the  payment  of  the  costs  of  opposing,  {ffuber  v  ^?v  4  A  L  J 
185;  Mechanics' Bank  y.  Lawrence,  ISiBif.  6d9.)  ».  •    ■ 

AVhether  the  property  which  is  taken  on  the  execution  was  fraudulently 
transferred  to  another  prior  to  the  commencement  of  the  proceedings  in  bank- 
xiiptcy,  IS  a  question  which  will  not  be  tried  on  the  motion  to  set  aside  the  levy. 
(Thomas  v.  Shaw,  2  Cin.  97.)  ■' 

A  court  of  equity  has  no  more  right  to  interfere  to  annul  a  judgment  rendered 
after  the  bankrupt  had  an  opportunity  to  plead  his  discharge,  in  order  to  give 
effect  to  the  discharge,  thariit  has  to  set  aside  a  judgment  in  favor  of  any  other 
defense.  {Bellamy  v  Woodson,  4  Geo.  175;  Steward  v.  Qreen,  11  Paige,  535; 
Goodrich  V.  Hunlon,  2  Woods,  137.)  «  s  ,  "uf , 
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The  mere  postponement  of  a  cause  from  term  to  term,  until  the  defendant 
obtains  his  discharge,  and  the  taking  of  a  judgment  at  that  time,  do  not  con- 
stitute a  fraud  in  the  obtaining  of  the  judgment,  or  entitle  the  defendant  to  re- 
lief in  equity.     {Bellamy  v.  Woodson,  4  Geo.  175.) 

Where  a  judgment  by  default  was  rendered  against  the  bankrupt  prior  to 
the  commencement  of  the  proceedings  in  bankruptcy,  and  the  case  tiien  con- 
tinued from  term  to  term,  until  a  discharge  was  granted,  his  negligence  in  omit- 
ting to  plead  his  discharge  will  prevent  him  from  obtaining  relief  in  equity 
jgainst  a  final  judgment  subsequently  rendered  against  him.  (Bellamy  v.  Wood- 
son, 4  Geo.  175.) 

A  discharge  extinguishes  a  judgment  which  existed  before  the  commence- 
ment of  proceedings  in  bankruptcy,  and  all  proceedings  on  a  fieri  facias  issued 
thereon  are  irregular  and  illegal,  and  may  be  enjoined.  {Murphy  v.  Smith,  22 
La.  An.  441.) 

If  the  goods  of  a  bankrupt  are  seized  under  a  fieri  famas  issued  upon  a 
judgment  in  respect  of  a  debt  due  before  the  bankruptcy,  the  court,  on  motion, 
will  set  aside  the  execution.  The  remedy  is  in  the  court  out  of  which  the  ex- 
ecution issued,  by  a  summary  application,  when  the  discharge  operates  upon  the 
judgment.  The  court  will  not  set  aside  the  execution  without  giving  the  execu- 
tion creditor  an  opportunity  to  show  that  the  discharge  is  inoperative  as  against 
his  debt,  and,  when  necessary,  will  direct  an  issue  to  try  the  fact.  The  creditor 
may  resist  the  application  on  any  of  the  grounds  which  except  his  debt  from  the 
effect  of  the  discharge,  and  the  court  will  determine  the  question  on  affidavits  in 
a  summary  manner,  or  will  grant  an  issue  in  its  discretion.  {Linn  v.  Hamilton, 
34  iV.  J.  L.  305.) 

When  the  execution  is  regular  upon  its  face,  and  is  issued  by  the  proper 
luthcrity,  and  executed  by  the  officer  to  whom  it  is  directed,  the  judgment 
debtor  can  not  recover  the  possession  of  the  property  by  an  action  of  replevin, 
even  though  he  may,  after  the  rendition  of  the  judgment  and  before  the  issue  of 
the  execution,  have  obtained  a  discharge  in  bankruptcy.  {Weateriberger  v. 
Wheaton,  8  Kans.  169.) 

The  district  court  has  no  jurisdiction  to  enjoin  a  creditor  who  has  caused  an 
fxecution  to  be  issued  on  a  judgment  rendered  after  the  commencement  of  pro- 
ceedings in  bankruptcy.  The  jurisdiction  of  the  bankrupt  court  ceases  with 
the  granting  of  the  discharge.      {Penny  v.  Taylor,  10  B.  R.  200.) 

If  a  discharge  is  valid,  it  extinguishes  a  prior  judgment,  and  an  execution 
thereon,  though  it  may  be  a  protection  to  the  officer  who  makes  the  levy,  can 
not  justify  the  party  at  whose  instance  it  issues.  He  acts  at  his  peril.  Although 
be  is  ignorant  of  the  discharge,  yet,  if  he  takes  the  bankrupt's  property  with- 
3ut  authority,  it  is  a  trespass  for  which  he  must  answer,  however  innocent 
be  may  be  of  any  intention  to  do  an  illegal  act.  {Buckman  v.  CoweU,  1  N.  Y. 
505.) 

A  judgment  creditor  may  issue  an  exicution  on  his  judgment,  and  the  ex- 
;cution  is  not  absolutely  void  but  voidable  only;  that  is,  it  is  a  valid  writ  until 
ihe  bankrupt  shows  it  to  be  erroneous.  The  execution  will  afford  protection  to 
;be  party  issuing  it  until  it  is  set  aside.  {Coglurn  v.  Spence,  15  Ala.  549 ;  Boden 
T.  Jaeo,  17  Ala.  344.) 

When  the  bankrupt  has  caused  the  execution  to  be  set  aside,  then  the  party 
ssuing  the  process  is  responsible  for  all  the  injury  resulting  to  the  bankrupt 
rom  the  execution.    {Oogburn  v.  Spence,  15  Ala.  549.) 

Alien  Creditors. 

A  discharge  in  bankruptcy  bars  a  foreign  as  well  as  a  domestic  creditor. 
Dhere  is  no  need  of  an  express  declaration  of  the  legislature  that  foreign  credit- 
)rs  are  included  in  the  operation  of  the  bankrupt  law  when  the  language  of  the 
itatute  is  otherwise  sufficiently  general  and  comprehensive,  and  when  the  evi- 
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dent  policy  of  the  law  is  to  embrace  all  debts  that  can  be  proved,  and  to  give  the 
unfortunate  merchant  who  conducts  himself  fairly,  new  credit  in  the  commercial 
world  and  new  capacity  for  business.  {Murray  v.  Be  Bottenliam,  6  Johns.  Ch. 
52;  in  re  Augustus  Zarega,  1  N.  Y.  Leg.  Obs.  40;  s.  c.  4  Law  Rep.  480;  Pat- 
tison  &  Co.  V.  Wilbur,  12  B.  R.  193 ;  s.  c.  10  R.  I.  448 ;  contra,  Lizardi  v.  Cohen^ 
8  Gill,  430 ;  McMenomy  v.  Mvrray,  3  Johns.  Oh.  435.) 

Liicns. 

In  order  to  give  full  effect  to  all  the  provisions  of  the  act,  the  bankrupt's  cer- 
tificate must  be  made  to  operate  as  a  discharge  of  his  person  and  future  acqui- 
sitions, while,  at  the  same  time,  mortgagees  and  other  lien  creditors  are  permit- 
ted to  have  their  satisfaction  out  of  the  property  mortgaged  or  subject  to  lien. 
(PecTc  V.  Jenness,  7  How.  612.) 

If  a  vendee  who  has  taken  a  bond  of  conveyance  sells  the  land  to  another 
who  agrees  to  pay  the  considtration,  a  discharge  will  release  the  vendee  from 
personal  liability  but  will  not  aft'ect  the  vendor's  lien  or  the  rights  of  the  purcha- 
ser.    (Lewis  V.  Hawkins,  23  "Wall,  119 ) 

If  a  vendee  sold  the  land  before  the  commencement  of  the  proceedings  in 
bankruptcy,  his  discharge  will  not  prevent  the  entry  of  a  judgment  in  rem  to 
enforce  the  vendor's  lien.     {Elliott  v.  Booth,  44  Tex.  180.) 

A  discharge  will  not  prevent  the  entry  of  a  judgment  in  rem  to  enforce  a 
vendor's  lien.     {Boone  v.  Bevis,  44  Tex.  384.) 

A  bill  to  enforce  vendor's  lien  can  not  be  enforced  against  bankrupts.  {Pearce 
v.  Foreman,  29  Aik.  663.) 

The  certificate  of  discharge  does  not  prevent  those  entitled  from  recovering 
any  specific  property  held  by  the  bankrupt  in  a  fiduciary  capacity.  {Waller  v.. 
Edwards,  6  Litt.  348.) 

The  discharge  operates  to  bar  actions  for  the  recovery  of  debts  only,  and  can 
not  be  pleaded  to  a  summary  process  in  the  nature  of  a  possessory  action  to  re- 
cover the  possession  of  land.  {Crosby'^.  Wentworth,  i%  Mass.  10;  Lomaxv.. 
Spear,  51  Ala.  532.) 

The  discharge  of  the  tenant  will  not, prevent  the  landlord  from  recovering  in 
an  action  of  replevin  instituted  prior  to  the  commencement  of  the  proceedings  in 
bankruptcv  to  recover  property  taken  as  distress  for  rent.  {Butler  v.  Morgan,  8 
W.  &  S.  53.) 

The  discharge  can  not  be  pleaded  to  a  sci.  fa.  to  enforce  a  mechanic'.^  lien, 
for  the  proceeding  is  strictly  in  rem.     (McOullovgh  v.  Caldwell,  5  Ark.  237.) 

The  discharge  does  not  affect  the  lien  of  a  judgment.  {McCance  v.  Taylor, 
10  Gratt.  580 ;  Heard  v.  Patton,  27  La.  An.  542.) 

If  the  judgment  proposed  to  be  revived  is  a  lien  on  land,  the  revival  may  be 
limited  to  a  sale  of  the  land,  leaving  the  discharge  to  operate  as  an  absolution  of 
the  personal  obligation.     {Reed  v.  Bullington,  11  B.  R.  408;  s.  c.  49  Miss.  223.). 

If  an  action  of  covenant  is  brought  against  the  bankrupt  on  an  express  cov- 
enant in  a  ground  rent  deed,  for  rent  that  fell  due  prior  to  the  commencement  of 
the  proceedings  in  bankruptcy,  a  restricted  judgment  may  be  entered,  to  be 
levied  only  on  the  land  out  of  which  the  ground  rent  issues,  for  the  rent  is  a 
lien  on  the  land.     {Large  v.  Boiler,  3  Penn.  L.  J.  240.) 

When  an  attachment  has  been  laid  upon  the  property  of  the  bankrupt  prior 
to  the  period  of  four  months  next  preceding  the  commencement  of  proceedings 
in  bankruptcy,  a  judgment  may  be  entered  in  the  court  in  which  such  attach- 
ment is  pending,  to  be  enforced  against  the  property  attached,  and  not  to  be  en- 
forced against  the  person  of  the  bankrupt,  even  though  the  discharge  is  pleaded 
in  bar  of  the  further  maintenance  of  the  attachment  suit.  {Bates  v.  Tappan,  3- 
B.  R.  647;  s.  c.  99  Mass.  376;  Bowman  v.  Harding,  4  B.  R.  20;  s.  c.  66  Me., 
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659;  Leighlon  v.  Kelsey,  4  B.  R.  471 ;  s.  c.  57  Me.  85;  Ingraham  v.  Phillips,  I 
Day,  117.) 

A  party  having  a  judgmont  lien  upon  property  conveyed  by  the  bankrupt, 
before  the  filing  of  his  petition  to  another,  may  enforce  it  by  ajfi.fa,  even  after 
a  discharge  has  been  granted,  vehen  neither  the  judgment  nor  the  property  has 
ever  been  before  the  bankrupt  court  for  adjudication.  {Jonei  v.  Lellyett,  39' 
Geo.  64;  contra,  Blum  \.  Ellis,  13  B.  R.  845 ;  s.  c.  73  N.  0.  293.) 

A  judgment  which  is  a  lien  upon  property  sold  by  the  bankrupt  before  the 
commencement  of  the  proceedings  in  bankruptcy  may  be  en-forced  against  such- 
property  after  the  granting  of  the  discharge,  although  it  was  proved  against  the 
bankrupt's  estate,  if  such  proof  was  subsequently  withdrawn  under  a  special 
order  of  the  bankrupt  court.  {Phillips  v.  Bowdoin,  14  B.  R.  43;  s.  c.  52  Geo. 
544.) 

A  judgment  creditor  may  enforce  his  lien  against  land  sold  by  the  bankrupt 
before  the  commencement  of  the  proceedings  in  bankruptcy,  although  he  aban- 
doned a  levy  made  upon  personal  property  by  permitting  it  to  go  back  into  the- 
hands  of  the  defendant,  and  did  not  follow  it  into  the  hands  of  the  assignee.. 
[Winship  v.  Phillips,  14  B.  R.  50 ;  s.  c.  52  Geo.  693.) 

A  party  who  has  a  lien  upon  property  fraudulently  conveyed  away  by  the 
bankrupt  may  prosecute  u,  suit  to  enforce  it,  instituted  before  the  commence- 
ment of  proceedings  in  bankruptcy,  even  though  the  discharge  is  pleaded  in  bar 
of  the  suit.  {Pagne  v.  Able,  4  B.  R.  220 ;  s.  c  7  Bush.  344 ;  Fetter  v.  Cirode,  4 
B.  Mon.  482;  Lowry  v.  Morrison,  11  Paige,  327.) 

In  such  a  case  the  proper  course  for  the  bankrupt  is  to  apply  for  an  order 
that  the  complainant  proceed,  and  bring  the  assignee  before  the  court  by  a  supple- 
mental bill  in  the  nature  of  a  bill  of  revivor.  The  bankrupt  may  then  by  plea 
or  answer  set  up  his  discharge  in  bar  of  the  suit  so  far  as  he  is  continued  a  party 
to  the  same  by  such  supplemental  bill.     {Lowry  v.  Morrison,  11  Paige,  327.) 

A  discharge  in  bankruptcy  constitutes  no  defense  to  an  action  to  foreclose  a 
mortgage.  But  no  judgment  can  be  rendered  against  the  bankrupt  for  any  defi- 
ciency. This  applies  to  a  mortgage  of  personal  as  well  as  real  property.  {Pierce 
X.Wilcox,  40  Ind.  70;  Truitty.  Truitt,  38  Ind.  16;  City  Banh  v.  Walton,  6  Rob. 
[La.]  158;  Stewart  t.  Anderson,  10  Ala.  504;  Second  National  Bank  v.  State 
National  Banh,  11  B.  R.  49;  s.  c.  10  Bush,  367;  Roierts  v.  Woods,  38  Wis.  60- 
Carlisle  v.  WilMns,  51  Ala.  371.) 

When  the  bankrupt  has  received  a  discharge,  he  may  apply  to  the  State  court 
for  an  erasure  of  the  conventional  and  judicial  mortgages.  {Siggs  v.  Prieur,  11 
Rob.  [La]  54.) 

A  creditor  can  not  file  a  bill  in  equity  to  set  aside  a  fraudulent  conveyance 
after  a  discharge  has  been  granted,  for  the  debt  is  tnereby  discharged.  {Botts 
V.  Patfon,  10  B.  Mon.  452.) 

A  bill  of  equity,  to  reach  the  property  of  the  bankrupt,  cannot  be  further 
proceeded  in  against  the  bankrupt  himself  after  the  granting  of  a  discharge. 
{Penniman  v.  Norton,  1  Barb.  Ch.  246.) 

The  commencement  and  pendency  of  proceedings  in  bankruptcy  is  no  matter 
in  bar  of  a  creditor's  suit,  as  the  bankrupt  may  fail  in  his  efibrt  to  obtain  a  dis- 
charge.    {Dich  V.  Powell,  2  Swan,  632;  Ingalls  v.  Savage,  4  Penn,  224.) 

If  the  assignee  repudiates  a  particular  piece  of  property  because  it  is  so 
hedged  about  with  difficulty  and  embarrassments  as  to  render  it  douhtful 
whether  it  would  be  profitable  to  endeavor  to  acquire  it,  a  creditor  may  subject  it 
to  the  payment'  of  his  claim,  although  the  bankrupt  has  obtained  his  discharge. 
{Rugely  v.  Bobinson,  19  Ala.  404.) 

If  a  party  who  has  taken  the  benefit  of  a  State  insolvent  law  under  a  statute 
which  gives  the  trustee  or  the  creditors  a  right  to  claim  future  aC(iuisitions,  sub- 
sequently takes  the  benefit  of  the  bankrupt  law,  his  discharge  will  release  his 
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future  acquisitiona  from  the  claims  of  those  creditors  whose  debts  existed  prior 
to  the  filing  of  his  petition.     {Beach  v.  Miller,  15  La.  An.  601.) 

If  a  debtor  who  has  obtained  a  discharge  under  a  State  insolvent  law,  subse- 
<}nently  obtains  a  discharge  under  the  bankrupt  law,  the  discharge  in  bankruptcy 
will  not  affect  the  right  of  the  insolvent  trustee  to  property  acquired  by  inherit- 
ance after  trie  granting  thereof.  {Lavenders.  Gosnell,  12  B.  R.  282;  s.  c.  43 
Md.  153.) 

If  a  surety  enters  into  a  covenant  to  pay  the  amount  that  may  be  recovered 
against  the  principal  in  a  certain  action,  and  the  principal  subsequently  becomes 
bankrupt,  the  court  may  allow  the  suit  to  be  prosecuted  to  judgment  upon  the 
entry  on  the  docket,  by  the  plaintiff,  of  a  stipulation  that  such  judgment  shall 
not  affect  the  defendant's  property  as  a  alien,  or  be  the  ground  of  an  execution 
against  him,  and  the  .sum  so  ascertained  may  be  recovered  from  the  surety  upon 
the  covenant.     (Bond  v.  Gardner,  4  Binn.  269.) 

Although  the  bankrupt  personally  is  released,  yet  the  debt  due  from  the  land 
remains  undischarged,  and  he  does  not  derive  from  the  statute  any  power  to  do 
or  assert  anything  which  will  impair  a  mortgage  otherwise  valid.  His  personal 
discharge  does  not  free  him  from  an  estoppel  arising  from  a  covenant  in  the 
mortgage.  If  the  mortgage  contains  a  covenant  against  incumbrances,  the 
debtor  is  estopped  from  setting  up  a  title  acquired  after  his  discharge  under  a 
lien  existing  prior  to  the  mortgage.  (Bush  v.  Cooper,  18  How.  [Miss.]  82 ;  s.  c. 
26  Miss.  599;  Stewart  v.  Anderson,  10  Ala.  504.) 

A  discharge  under  the  bankrupt  law  does  not  prevent  the  creditor  from 
proving  his  debt  in  a  proceeding  previously  commenced  under  a  State  insolvent 
law,  and  receiving  a  dividend  from  the  insolvent  estate.  {Minot  v.  Thacher,  48 
Mass.  348.)  , 

As  a  discharge  extinguishes  the  debts,  the  trust  under  an  assignment  for  the 
benefit  of  creditors  is  thereby  terminated  unless  it  is  made  to  appear  that  the 
debts  survive  the  disch^irge  and  are  to  be  paid  out  of  the  assigned  property. 
{Seymour  v.  Street,  5  Neb.  85.) 

New  Promise. 

There  is  no  law  that  requires  a  promise  to  pay  a  debt  discharged  by  pro- 
ceedings in  bankruptcy,  to  be  made  in  writing  to  be  -valid.  Therefore  such  a 
promise  may  be  proved  by  parol,  and  when  proved  is  binding.  {Barron  v.  Bene- 
dict, 44  Vt.  518;  Hillv.  Bobbins,  22  Mich.  475;  s.  c.  1  Mich.  N.  P.  3ii5;  Apper- 
wn  V.  Stewart,  27  Ark.  619;  ffenly  v.  Lanier,  15  B.  R.  280;  s.  c.  75  N.  C.  172.) 

If  a  bankrupt  promise  to  pay  the  debt  in  consideration  of  an  agreement  on 
the  part  of  the  debtor  to  take  no  dividend  from  the  estate,  the  promise  is  bind- 
ing if  everything  is  fair.     {Kingston  v.  Wharton,  2  S.  &  R.  208.) 

The  legal  obligation  of  the  bankrupt  is  by  force  of  positive  law  discharged, 
•and  the  remedy  of  the  creditor  existing  at  the  time  the  discharge  was  granted, 
to  recover  his  debt  by  suit,  is  barred.  But  the  debt  is  not  paid  by  the  dis- 
•cliarge.  The  moral  obligation  of-the  bankrupt  to  pay  it  remains.  It  is  due  in 
conscience,  although  discharged  in  law,  and  this  moral  obligation,  uniting  with 
a  subsequent  promise  by  the  bankrupt  to  pay  the  debt,  gives  a  right  of  action. 
(Dusenberrp  v.  Soyt,  10  B  R.  313  ;  s.  c.  58  N.  Y.  521 ;  s.  c.  14  Abb  Pr  [N  S  ] 
132;  s.  c.  36  N.  Y.  Sup.  94;  Yates  v.  HdUingaioorth,  5  H.  &  J.  216;  Maxim  v. 
Morse,  8  Mas«.  127;  Stewart  v.  Bechless,  24  N.  J.  427;  Spooner  v.  Bttssell  30 
Me.  454;  Williams  v.  Bobbins,  32  Me.  181;  Fletcher  v.  N^eally  20  N  H  4*64  • 
Hemdon  v.  Givens,  16  Ala.  361 ;  Blane  v.  Banks,  10  Rob.  [La.]  il5.)         '         ' 

The  promise  by  which  a  discharged  debt  is  revived  must  be  clear  distinct 
and  unequivocal.     There  must  be  an  expression  by  the  debtor  of  a  clear  inten- 
tion to  bind   himself  to  the  payment  of  the  debt.       {Allen  v  Ferquson  9  B  R 
481;  sc.  18  Wall    1;  J?Va%  V.  Kelly,  67  N.  0.  78;  Linton  v.  Stanton,  4  La". 
An.  401 ;  Branch  Bank  v.  Boykm,  9  Ala.  820;  in  re  Hazleton,  82  Leg.  Int.  13.) 


5119.] 


NEW   FEOMISE.  T63 


The  new  promise  must  be  distinct,  unambiguous  and  certain.  {Stern  v.  Miaa- 
■baum,  47  How.  Pr.  4^9;  s.  c.  5  Daly,  382.) 

The  promise  must  be  express  in  contradistinction  to  a  promise  implied  from 
4in  acknowledgment  of  the  justness  or  existence  of  the  debt.  (ToxtJieimer  v. 
Eeyser,  11  Penn.  364;  Pratt  v.  JSussell,  61  Mass.  462;  Bennett  v.  Ecerett,  3  R. 
I.  152;  Hornet'  v.  Speed,  2  Pat.  &  H.  616;  Porter  v.  Porter,  31  Me.  169.) 

The  expression  of  an  intention  to  pay  the  debt  is  not  sufflcient.  There 
must  be  a  promise  before  the  debtor  is  bound.  An  intention  is  but  the  purpose 
a  man  forms  in  his  own  mind;  a  promise  is  an  express  undertaking  or  agree- 
ment to  carry  that  purpose  into  eflfect.  {Allen  v.  Ferguson,  9  B.  R.  481;  s.  c. 
18  Wall.  1 ;  Deanng  v.  Moffltt,  6  Ala.  776;  Stewart  v.  Reckless,  24  N.  J.  427; 
Church  V.  Winhley,  73  Mass.  460;   YoxtJieimer  v.  Keyser,  11  Penn.  864.) 

The  expression  of  an  intention  to  do  right  is  not  sufflcient  to  revive  the  debt, 
for  what  may  be  right  depends  on  many  circumstances.  The  principle  is  im- 
practicable as  a  rule  of  action  to  be  administered  by  the  courts.  {Allen  v.  Fer- 
guson, 9  B.  R.  481 ;  s.  c.  18  Wall.  1.) 

There  is  no  precise  form  of  words  required.  The  true  test  is,  did  the 
party  mean  that  he  would  pay  the  amount  of  the  debt?  If  he  did,  and  the 
words  used  by  him  were  susceptible  of  no  other  construction,  then  they  amount 
in  law  to  an  express  promise.  {Evans  v.  Carey,  29  Ala.  99 ;  Bennett  v.  Everett, 
S  R.  I.  152.) 

A  declaration  that  he  expects  to  pay  as  fast  as  he  can  pay  in  money  is  the 
expression  of  a  mere  hope,  without  any  words  of  promise  or  manifestation  of 
the  intent  to  contract  an  obligation.      {Bartlett  v.  Peck,  5  La.  An.  669.) 

If  the  words  spoken  amount  to  nothing  more  than  loose  declarations  or  mere 
admission,  or  the  mere  expression  of  the  obligation  in  foro  conscientm,  they  are 
insufficient.  {Bartlett  v.  Pech,  5  La.  An.  669;  Prewett  v.  Caruthers,  20  Miss. 
491 ;  Bennett  v.  Everett,  3  R.  I.  152.) 

A  declaration  that  he  is  able  and  willing  to  pay  the  debt  amounts  to  an 
express  promise  to  pay  it.     {Evans  v.  Carey,  29  Ala.  99.) 

As  a  promise  is  merely  evidence  of  the  determination  of  the  mind  to  do  a 
particular  act,  there  is  no  reasonable  distinction  between  "  I  will  pay  "  and  "  I 
intend  to  pay,"  on  the  happening  of  a  particular  event.  {Bearing  v.  Moffitt,  6 
Ala.  776.) 

To  prove  a  new  promise  it  is  not  necessary  to  show  that  the  word  "  promise  " 
was  used.  An  agreement  to  pay,  or  any  word  signifying  an  intent  to  pay,  or 
giving  assurance  that  he  would  pay  is  sufflcient  evidence  of  a  new  promise. 
{Earris  v.  Peck,  1  R.  I.  262.) 

The  bankrupt  is  at  liberty  to  make  the  proposition  in  such  manner  as  suits 
his  own  purposes,  and  the  promise  must  be  taken  as  it  is  made.  If  he  promises 
to  pay  the  debt  by  giving  a  new  note,  this  can  not  be  construed  as  a  promise 
to  pay  the  prior  note.  The  promise  is  to  make  at  a  future  time  a  written 
agreement  to  pay  the  debt,  and  his  liability  is  not  fixed  until  the  new  note  is 
given.     {Porter  v.  Porter,  31  Me.  169.) 

A  refusal  to  give  a  new  note  is  not  inconsistent  with  an  express  promise  to 
pay  the  existing  note.  {Underwood  v.  Eastman,  18  N.  H.  582 ;  Pratt  v.  Bussell, 
61  Mass.  462;  nide  Horner  v.  Speed,  2  Pat.  &  H.  616.) 

Partial  payments  on  a  debt  are  not  in  law  a  new  promise  to  pay  the  debt, , 
■nor  do  they  constitute  evidence  from  which  a  jury  m*y  infer  a  new  promise 
to  pay  the  debt.  {Stark  v.  Stinson,  23  N.  H.  259 ;  Vtele  v.  Ogihie,  2  Greene, 
826.) 

The  mere  payment  of  the  interest  on  the  note  does  not  revive  the  debt. 
{Cambridge  Institution  v.  IdttlefieU,  60  Mass.  210.) 
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A  promise  to  settle  a  demand  which  is  justly  due,  and  wholly  unpaid,  can 
mean  notliing  less  than  that  it  shall  be  paid.     {SUllwell  v.  Coope,  4  Den.  225.) 

The  new  promise,  like  every  other  contract,  must  have  the  assent  of  both 
parties.     {Samuel  v.  Cravens,  10  Ark.  380.) 

The  fact  that  no  time  was  fixed  when  the  payment  was  to  be  made  does  not 
affect  the  force  of  the  legal  obligation,  for  the  law  itself  will  fix  the  time. 
{Harris  v.  Peek,  1  R.  I.  262-.) 

It  is  not  necessary  that  the  new  promise  shall  be  made  by  the  bankrupt  to 
the  creditor  or  iis  authorized  agent.  It  may  be  made  to  a  third  person.  {Haines 
V.  Stauffer,  13  Penn.  541;  McKinleyv.  O'Keson,  5  Penn.  369;  Bvans  v.  Carey,. 
29  Ala.  99;  Bennett  v.  Euerett,  3  R.I.  152;  Comfort  v.  Eisenbeis,  11  Penn.  13;. 
contra,  Underwood  v.  Eastman,  18  N.  H.  583.) 

In  determining  whether  the  words  amount  to  an  express  promise,  the  fact  that 
they  were  spoken  to  a  third  person,  and  not  to  the  creditor  nor  his  agent,  may  be 
taken  into  consideration  with  the  other  facts  in  evidence,  for  the  sense  of  the- 
words  may  best  appear  from  them,  and  the  cause  and  occasion  of  speaking  thera 
considered  together.  {Evans  v.  Carey,  29  Ala.  99 ;  Prewett  y.  Caruihers,  20" 
Miss.  491 ;  Horner  v.  Speed,  2  Pat.  &  H.  616.) 

A  request  made  by  the  bankrupt  to  a  third  party,  out  of  the  presence  of  the 
creditor,  to  endorse  a  note  for  the  amount  which  he  owed  the  creditor,  does  not 
raise  a  presumption  of  a  promise  to  pay  the  debt.    {Bach  v.  CoTin,  3  La.  An.  101.) 

The  new  promise  must  be  an  express  promise,  and  must  be  absolute  and 
unconditional.  If  there  is  anything  like  a  condition  in  the  promise,  it  must  be 
removed  by  testimony,  and  placed  on  the  footing  of  an  absolute  undertaking,  to 
entitle  the  creditor  to  a  recovery.  As  if  the  bankrupt  should  say  that  he  would 
pay  when  he  was  able,  the  creditor  must  show  an  ability  to  pay.  {Yates  \. 
Hollingsworth,  5  H.  &  J.  216;  Brown  v.  Collier,  8  Humph.  510;  Mason  v. 
Hnghart.  9  B.  Mon.  480;  La  Tourrette  v.  Price,  28  Miss.  Y02;  Samuel  y.  Cra- 
vens, 10  Ark.  380 ;  Sherman  v.  Hohart,  26  Vt.  60 ;  Tayhr  v.  Mxon,  4  Sneed.  352 ; 
IngersoU  v.  Shoades,  Hill  &  D.  Supp.  371;  Apperson  v.  Stvart,  27  Ark.  619.) 

The  ability  to  pay  must  be  clearly  proven.  The  mere  opinion  of  witnesses 
that  a  party  has  means  sufficient  wherewith  to  discharge  the  debt  can  not  be  re- 
garded as  sufficient  evidence.  The  jury  should  be  fully  satisfied,  by  facts  proved 
to  exist,  that  the  debtor  has  property  and  means  which  enable  him  to  pay. 
{Mason  v.  Hughart,  9  B.  Mon.  480.) 

If  the  promise  is  to  pay  when  he  is  able,  the  debtor  may  defeat  the  prima 
facie  right  established  through  proof  that  he  owns  property,  by  showing  that 
the  payment  of  debts  contracted  honestly  and  in  the  oidinary  course  of  his  busi- 
ness, subsequent  to  his  discharge  will  exhaust  his  estate.  {Ecklar  v.  Galbraith, 
16  A.  L.  Reg.  80.)  ' 

If  the  promise  is  to  pay  out  of  the  proceeds  of  certain  work,  the  plaintiff  must 
prove  that  the  bankrupt  has  received  the  proceeds.     {Bearing  v.  Moffitt,  6  Ala. 

There  is  no  distinction  between  a  promise  made  after  the  filing  of  the  pe- 
tition, but  before  the  certificate,  and  one  made  alter  it.  Both  are  equally  bind- 
ing, the  only  consideration  being  the  old  debt.  {Hornthal  v.  McR.ie  67  N  C 
21;  Fraley  v.  Kelly,  67  N.  0.78;  Donnell  v.  Swaim,  3  Penn.  L.  j'393-  Cor- 
liss y.  Shepherd,  38  Miss.  550;  Oti^  v.  Oazlin,  31  Me.  507;  SUllwell  v.  Coope, 
4Denio,  225;  contra,  SteUim  v.  Sherman,  1  Sandf.  510;  Inqersoll  v.  Shoades 
Hill  &  D.  Supp.  371.)  *■ 

If  the  bankrupt,  after  the  filing  of  his  petition,  continues  to  deal  with  a 
creditor  whose  name  is  not  placed  upon  his  schedules,  and  makes  payment  with- 
out directing  that  they  shall  be  applied  to  the  subsequent  purchases   they  will 
be  applied  in  their  order  to  the  first  items  of  his  account.    {Hill  v    Rollins    22! 
Mich.  475 ;  s.  c.  1  Mich.  N.  P.  805 )  ' 
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If  the  action  is  against  a  firm,  the  new  promise  must  be  made  by  both  part- 
ners.    {Breit  v.  Osner,  2  W.  N.  601.) 

The  statute  of  limitations  only  commences  to  run  from  the  time  of  the  new 
promise.     {Hurner  v.  Speed,  2  Pat.  &  H.  616.) 

A  State  law  requiring  the  new  promise  to  be  in  writing  is  valid,  although  it 
applies  to  a  promise  made  before  its  adoption,  for  it  prescribes  the  kind  of  evi- 
dence necessary  to  establish  a  fact,  and  regulates  the  remedy.  {Kingley  v. 
Cousins,  47  Me.  91.) 

If  there  has  been  a  new  promise,  the  debt  may  be  enforced,  although  it  was 
proved  in  the  proceedings  in  bankruptcy.     {Mason  v.  Eughart,  9  B.  Mon.  480.) 

The  benefit  of  the  new  promise  does  not  pass  to  the  indorsee  of  the  note  to 
whom  it  is  subsequently  indorsed,  for  the  new  promise  is  not  negotiable. 
{Warden  V.  Foster,  31  Me.  558;  White  v.  Gushing,  30  Me.  267;  Walbridge  v. 
Harroon,  18  Vt.  448.) 

A  new  promise  made  to  the  payee  of  a  negotiable  note  is  a  promise  to  pay 
to  him  or  order,  according  to  its  tenor,  and  will  inure  to  the  benefit  of  a  subse- 
■quent  indorsee.  {Way  v.  Sperry,  60  Mass.  288;  Underwood  v.  Eastman,  18  N. 
H.  582.) 

A  new  promise  to  pay  a  specialty  debt  does  not  revive  the  original  debt  as  a 
■debt  by  specialty,  but  the  original  debt  is  merely  a  good  consideration  for  the 
new  promise.     (Field's  Estate,  2  Rawle,  351 ;   Oraham  v.  Hunt,  8  B.  Mon.  7.) 

If  the  debt  has  been  revived  by  a  new  promise,  an  action  of  debt  may  be 
anaintained  on  a  j  udgment.  A  new  promise  places  the  debt  in  the  same  condition 
4S  it  was  before  the  discharge,  and  is  a  full  and  complete  answer  to  the  dis- 
■charge.     {Otis  v.  Qaslin,  31  Me.  567;  Maxim  v.  Morse,  8  Mass.  127.) 

The  creditor  should  wait  until  the  proceedings  in  bankruptcy  are  fully 
closed,  for  the  promise  must  be  understood  as  meaning  only  to  pay  so  much  as 
may  remain  unpaid  after  exhausting  all  the  assets,  and  after  the  assignee  has 
fully  reported.     {Mason  v.  Eughart,  9  B.  Mon.  480.) 

Whether  the  debtor  has  made  a  new  promise  will  not  be  determined  upon 
■conflicting  evidence  on  a  motion  for  leave  to  issue  an  execution.  {Shuman  v. 
Strauss,  10  B.  R.  800;  s.  c.  52  N.  Y.  404;  s.  c.  84  N.  Y.  Sup.  6.) 

When  the  bankrupt  has  promised  to  pay  the  debt  after  his  discharge,  the 
■creditor  may  bring  his  action  upon  the  original  demand,  and  reply  the  new 
promise  in  avoidance  of  the  discharge  set  out  in  the  plea.  The  discharge  bars 
the  debt  sub  modo  only,  and  the  new  promise  operates  as  a  waiver  of  the  defense 
which  the  discharge  gave.  {Dusenbury  v.  Eoyt,  10  B.  R.  313;  s.  c.  53  N.  Y. 
521;  s.  c.  14  Abb.  Pr.  [N.  S.]  132;  s.  c.  36  N.  Y.  Sup.  94;  Maxim  v.  Morse,  8 
Mass.  127;  contra,  Egbert  v.  McMichael,  9  B.  Mon.  44;  Carson  v.  Osborn,  10  B. 
Mon.  155.) 

The  creditor  may,  if  he  so  elects,  ground  his  action  on  the  new  promise  in- 
stead of  the  original  debt.     {Eorner  v.  Speed,  2  Pat.  &  H.  616.) 

If  the  declaration  is  based  on  a  new  promise,  it  need  not  set  forth  the  orig- 
tnal  consideration  for  the  debt  where  a  note  has  been  given  therefor.  {Egbert  v. 
McMichael,  9  B.  Mon.  44.) 

A  declaration  on  a  conditional  promise  need  not  state  in  what  the  defendant's 
ability  to  pay  consisted.     {Earner  v.  Speed,  2  Pat.  &  H.  616.) 

A  conditional  promise  and  an  unconditional  promise  may  be  joined  in  the 
same  declaration.     {Earner  v.  Speed,  2  Pat.  &  H.  616.) 

If  the  plaintiff  avers  an  absolute  and  unconditional  new  promise,  he  can  not 
prove  a  conditional  promise  by  the  bankrupt  to  pay  when  he  is  able.  {Egbert  v. 
McMichael,  9  B.  Mon.  44.) 

If  the  defendant,  after  a  demurrer  to  a  replication  of  a  new  promise  has 


166  THE   BANKRUPT   lAW.  [§  5119. 

been  overruled,  idles  a  rejoinder,  this  is  a  waiver  or  withdrawal  of  the  demurrer,, 
and  leaves  him  in  the  same  condition  as  he  would  have  been  had  the  demurrer 
never  been  filed.     {Carson  v.  Osborn,  10  B.  Mon.  165.) 

If  the  words  are  capable  of  being  construed  as  a  promise,  it  is  for  thfr 
jury  to  determine  whether  the  bankrupt,  by  the  words,  intended  to  promise 
to  pay  the  debt.  (Pratt  v.  JRussell,  61  Mass.  462;  Bennett  v.  Everett,  3  R.  I. 
152.) 

Where  the  evidence  is  conflicting,  it  is  for  the  jury  to  determine  whether 
the  promise  was  absolute  or  conditional.    {La  Tourrette  v.  Price,  28  Miss.  702.) 

If  a  verdict  is  found  in  favor  of  the  plaintiff,  and  the  cause  of  action  is  based 
on  the  original  debt  instead  of  the  new  promise,  the  verdict  will  not  authorize 
the  court  to  enter  a  judgment  against  the  defendant.  {Oaraon  v.  O^orn,  10  B.. 
Mon.  155.) 

If  the  plaintiff  avers  a  new  promise  to  a  plea  of  discharge  in  an  action  on  a 
judgment,  and  the  defendant  rejoins,  judgment  will  be  entered  on  the  verdict,, 
although  the  defendant  moves  in  arrest  of  judgment.  [Maxim,  v.  Morse,  8  Mass. 
127.) 

Plea  of  Discliarge. 

The  State  court  does  not  lose  jurisdiction  of  the  person  of  the  defendant  by 
his  being  adjudicated  a  bankrupt.  .A  judgment  may  be  rendered  against  him  if 
he  does  not  plead  his  discharge.  A  discharge  will  not  avail  unless  it  is  pleaded. 
{Manwarring  Y.  Koum,  35  Tex.  171;  ParTcv.  Caiey,  35  Tex.  536;  Fellows  v. 
Hall,  3  McLean,  487;  Steward  v.  Oreen,  11  Paige,  535;  Freeman  v.  Warren, 
3  Barb.  Ch.  635;  Seymour  y .  Browning,  17  Ohio,  362;  Tayory.Eenn,  8  C.  L.N. 
410 ;  Horner  v.  Spelman,  78  111.  206.) 

A  discharge  should  be  pleaded  both  at  law  and  in  equity,  and  can  not  be 
taken  advantage  of  by  motion.     {Fellows  v.  Hall,  3  McLean,  281.) 

No  time  is  prescribed  within  which  a  discharge  must  be  pleaded.     If  the- 
discharge  is  pleaded  in  the  proper  order,  and  at  the  proper  stage  of  the  proceed- 
ings, it  makes  no  difference  whether  the  time  is  long  or  short.      {Puah  v  Yorl 
74  N.  0.  383.)  ^      '' 

The  court  in  its  discretion  may  allow  a  plea  of  a  discharge  although  a  long- 
time has  elapsed  since  it  was  obtained.     {Falkner  v.  Hunt,  76  N.  C.  202.) 

If  the  defendant  becomes  bankrupt  while  the  action  is  pending,  he  has  a 
right  to  plead  his  discharge  as  soon  as  he  obtoins  it.  {National  Bankv  Taylor 
120  Mass.  124.)  "" 

If  a  discharge  is  obtained  after  the  institution  of  a  suit  to  which  it  would  be 
a  bar,  the  defendant,  on  motion,  will  be  allowed  to  plead  it  in  a  supplement..! 
answer.     {Lyon  v.  Isett,  34  N.  Y.  Supr.  41.) 

An  application  for  leave  to  set  up  a  discharge  by  a  supplemental  answer  is 
addressed  to  the  discretion  of  the  court,  and  will  be  denied  when  there  has  been 
unreasonable  delay  in  making  it.     {Medhiry  v.  Swan  8  B    R   537  •  s  c   46  N 
Y.  200 ;  Barstow  v.  Hansen,  4  N.  Y.  Supr.  569 ;  s  c.  9  N.  Y.  Supr.  [Hun]  333.) 

Leave  to  file  a  supplemental  answer  setting  up  the  discharge  must  be  granted 
unless  the  papers  show  a  case  in  which  the  court  may  exercise  a  discretion  as 
to  granting  or  withholding  it.  {Holyoke  v.  Adami,  13  B.  R.  418;  s.  c.  59  N.. 
X.  2o8.J 

If  a  judgment  by  default  constitutes  a  lien  on  the  debtor's  land,  and  is  per- 
mitted to  stand  as  a  security  for  the  creditor's  claim  upon  leave  given  to  the 
defendant  to  answer,  a  supplemental  answer  setting  up  a  discharge  will  not  be 
allowed  for  that  would  defeat  the  lien.  {Barslow  v.  Hansen,  4  N.  Y.  Supr  569  • 
s.  c.  9  N.  Y.  Supr.  [Hun]  333.)  ^  '' 
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A  discharge  is  a  matter  which  a  court  may  allow  to  be  set  up  by  an  amend- 
ment of  the  proceedings.     (Eicharda  v.  Nixon,  20  Penn.  19.) 

If  a  discharge  is  obtained  after  an  answer  in  equity  has  been  filed,  special 
leave  should  be  given  to  the  defendant  that  he  may  plead  it.  {Fellows  v.  Hall, 
3  McLean,  281.) 

When  a  discharge  is  obtained  after  the  pleadings  are  clcsed  in  a  suit  in 
equity,  it  is  usually  pleaded  as  a  defense  at  the  very  next  term  happening  after 
the  last  continuance.  If  a  long  delay  afterwards  intervenes,  it  can  not  be 
pleaded  unless  a  good  excuse  is  given  for  the  delay  and  on  suitable  terms. 
{Boggett  v.  Emerson,  1  W.  &  M.  195;  SmUh  v.  Babcoch,  2  W.  &  M.  246.) 

A  discharge  granted  after  the  commencement  of  the  suit  should  be  pleaded 
in  bar  of  its  further  maintenance,  and  not  in  bar  generally.  (Kunsler  v.  Kohavs,. 
5  Hill,  317.) 

If  the  discharge  is  obtained  after  pleas  have  been  filed,  it  should  be  pleaded 
puis  darrein  continuance  not  in  bar  of  the  action,  but  to  the  further  prosecution 
of  the  suit,  and  can  not  be  given  in  evidence  under  the  other  pleas.  (Gorpening 
V.  Orinnell,  10  Ired.  15.) 

If  there  has  been  no  personal  service  of  the  writ  on  the  defendant,  and  the 
plea  is  filed  at  the  first  term  at  which  he  appears,  it  need  not  be  pleaded  in  bar 
of  the  further  maintenance  of  the  action,  for  when  the  matter  of  the  plea  in  bar 
of  the  further  maintenance  is,  in  the  first  instance,  and  before  any  other  plea 
filed,  pleaded  in  bar,  it  need  not  be  alleged  to  be  puis  darrein  continuance. 
{Cutter  V.  Fohom,  IT  N.  H.  139.) 

A  plea  puis  darrein  continuance  need  not  state  the  time  when  the  defendant 
pleads.     {KeeTie  r.  Mould,  16  Ohio,  12.) 

If  a  plea  of  a  discharge  in  bankruptcy  is  put  in  as  a  plea  puis  darrein  con- 
tinuance, the  court  may  set  it  aside  when  it  is  manifestly  fraudulent  and 
against  tbe  justice  of  the  case.     {Zollar  v.  Janvrin,  49  N.  H.  114.) 

A  plea  of  a  discharge  must  set  forth  a  copy  of  the  discharge.  {Stall  v. 
Wihon,  14  B.  R.  571 ;  s.  c.  38  N.  J.  198.) 

A  complaint  setting  up  a  discharge  is  sufficient,  although  it  does  not  set  forth 
a  copy  thereof.     {Hayes  v.  Ford,  15  B.  R.  569.) 

A  plea  of  a  discharge  in  bankruptcy  is  sufficient  if  it  sets  out  a  discharge 
duly  authenticated.  {Lathrop  v.  Stewart,  5  McLean,  1 67  ;  White  v.  How,  3 
McLean,  291;  McNeil  v.  Knott,  11  Geo.  142;  Bowan  v.  Holcomb,  16  Ohio,  463;. 
DmnerY.  Ghamherlin,  21  Vt.  414;  Eeed  v.- Vaughn,  10  Mo.  447;  Morrison  v. 
Woolson,  23  N.  H.  11 ;  Preston  v.  Simons,  1  Rich.  262;  Keene  v.  Mould,  16  Ohio, 
12.) 

It  is  not  necessary  that  the  plea  shall  set  out  the  proceedings  at  large.  If 
the  court  appears  to  have  had  jurisdiction  and  to  have  granted  the  discharge, 
any  haere  error  in  the  course  of  its  proceedings  would  not  avail  to  defeat  the 
discharge.  If  the  proceedings  were  set  forth  in  detail,  most  of  the  averments 
could  not  be  traversed,  as  that  would  only  lead  to  an  immaterial  issue.  It  is, 
therefore,  only  necessary  to  set  forth  enough  to  show  that  the  court  had  juris- 
diction of  the  case  and  granted  the  discharge.  {Johnson  y.  Ball,  15  N.  H.  407; 
Morrison  v.  Woolson,  23  N.  H.  11;  McCorfnick  v.  Pickering,  4  N.  Y.  276;  Price 
V.  Bray,  21  N.  J.  13.) 

The  facts  to  be  stated  distinctly  in  a  plea  of  discharge  in  voluntary  bank- 
ruptcy, for  the  purpose  of  showing  the  jurisdiction  of  the  district  court  to  grant 
the  discharge,  are  :  1st.  The  residence  of  the  defendant,  or  the  place  where  he 
carried  on  business.  2.  The  existence  of  debts  to  the  amount  of  $300.  3d. 
That  the  defendant  presented  a  petition  to  the  district  court  where  he  resided  or 
carried  on  business,  and  that  the  petition  contains  what  the  act  required  that  it 
should  contain.  If  the  plea  shows  these'faots  the  presumption  is  thenceforward 
in  favor  of  the  regularity  of  the  proceedings.  {McGormich  v.  Piclcering,  4  N. 
Y.  276 ) 
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The  plea  should  set  forth  what  court  entertained  the  case  and  granted  the 
discharge.     (Morrison  v.  Woolson,  29  N.  H.  510.) 

It  is  not  sufficient  to  aver  that  the  defendant  was  a  bankrupt,  but  the  plea 
must  aver  that  he  owed  provable  debts.     (Ooates  v.  Simmons,  4  Barb.  403.) 

The  plea  must  plead  the  discharge,  and  not  merely  a  decree  granting  a  dis- 
charge. (Hayes  v.  Mowers,  25  Miss.  169;  contra,  Viele  v.  Blanchard,  4  Greene, 
299;  Magoon  v.  Warfield,Z  Greene  [[owa],  293.) 

A  plea  of  the  commencement  of  preceedings  in  bankruptcy  which  does  not 
set  forth  a  discharge  is  bad.     (Atkinson  v.  Fortiriberry,  15  Miss.  302.) 

Facts  which  are  necessary  to  confer  jurisdiction  must  be  positively  stated. 
Hence  the  plea  must  allege  that  the  defendant  owed  debts  to  the  requisite 
amount,  not  that  he  filed  a  petition  setting  forth  that  he  owed  such  debts.  (Var- 
num  V.  Wheeler,  1  Denio,  3 HI.) 

The  plea  must  aver  that  the  defendant  resided  or  carried  on  business  in  the 
district  where  the  petition  was  filed  at  the  time  of  the  filing  thereof.  (Johnson 
v.  Ball,  15  N.  H.  407;  Lorinff  v.  Kendall,  67  Mass.  305.) 

The  plea  must  allege  that  the  defendant  applied  to  the  district  court  by  peti- 
tion setting  forth  the  list  of  his  creditors  and  inventory  of  his  assets  as  required 
by  law.     (Gutter  v.  Folsom,  17  N.  H.  139.) 

The  plea  of  a  discharge  in  involuntary  bankruptcy  need  not  aver  the  exist- 
ence of  the  facts  upon  which  the  creditors  were  authorized  to  file  the  petition. 
An  averment  in  general  terras  that  the  defendant  had  become  a,  bankrupt  is 
sufficient.     (Stephens  v.  Ely,  6  Hill,  «07.) 

The  plea  must  allege  that  the  discharge  was  granted  by  the  court  and  not  the 
judge.    (Sackett  v.  Andross,  5  Hill,  327.) 

It  is  not  necessary  to  set  out  all  tke  steps  which  were  taken  in  obtaining  the 
discharge,  but  it  is  necessary  to  show  that  the-  court  acquired  jurisdiction  to 
grant  it.  It  is  not  enough  to  say  in  general  terms  that  the  court  had  jurisdiction, 
but  the  facts  on  which  jurisdiction  depends  must  be  specially  set  forth.  (Sackett 
V.  Andross,  5  Hill,  327;  Stow  v.  Parks,  1  Chand.  60;  Sutl  y.WiUon,  14  B.  R. 
671;  s.  c.  38N.  J.  198.) 

The  plea  need  not  aver  that  the  court  granting  the  discharge  had  jurisdiction 
to  entertain  the  proceedings.     (Lathrop  v.  Stuart,  5  McLean,  167.) 

No  direct  and  formal  admission  of  the  cause  of  action  is  necessary  in  a  plea 
of  a  discharge.  It  is  enough  that  the  cause  of  action  is  not  denied,  for  not  be- 
ing denied  it  is  in  law  admitted.  A  plea  which  says  that  "the  supposed  cause 
of  action,  if  any  there  was,"  is  sufficient.      (Morrison  v.  Woolson,  28  N.  H. 

11-) 

The  plea  must  aver  that  the  claim  in  suit  was  a  provable  debt.  (Ha/yes  v. 
.Flo'wers,  25  Miss.  169;  Sackett  v.  Andross,  5  Hill,  327.) 

If  the  plea  avers  that  the  debt  which  is  the  cause  of  action  was  due  and 
owing  at  the  time  of  the  commencement  of  the  proceedings  in  bankruptcy, 
it  need  not  aver  that  the  debt  was  provable.  (Morrison  v.  Woolson,  23  N. 
H.  11.) 

The  plea  need  not  allege  that  the  debt  was  provable  where  the  debt  alleged 
in  the  declaration  is  prima  facie  provable.  If  there  is  any  peculiarity  which  ex- 
empts the  debt  from  the  operation  of  the  discharge,  the  plaintiff  must  set  it  forth 
in  his  replication.     (Gultev  v.  Folsom,  17  N.  H.  189.) 

The  plea  of  a  discharge  in  an  action  upon  a  bail  bond  should  aver  the  date  of 
the  final  dividend  of  the  bankrupt's  assets,  and  that  the  liability  was  fixed  be- 
fore that  time.     (Houston  v.  State,  84  Tex.  642.) 

When  the  plea  consists  of  matter  of  fact  as  well  as  matter  of  record,  it  should 
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conclude  with  an  ordinary  verification.     {Price  v.  Bray,  21  N.  J.  13;  Kiriy  v. 
Oarrkon,  21  N.  J.  176;  Downer  v.  Ghamherlin,  21  Vt.  414;  Preston  v.  Simons, 

I  Rich.  262.) 

The  defendant  may  confoBm  to  the  practice  of  the  State  court,  and  plead 
the  general  issue,  and  give  notice  of  his  discharge  where  that  mode  of  pleading 
is  allowed.     {Gampbell  v.  Perkins,  8  N.  Y.  430;  s.  c.  5  Barb.  699.) 

The  plea  of  a  discharge  in  bankruptcy  introduces  new  matter  in  confession 
and  avoidance  of  the  plaintiff's  claim,  and  ought  to  conclude  with  a  verification. 
The  plaintiff  can  then  reply,  and  if  the  defendant  thinks  the  replication  sets  up 
matter  inadmissible  under  the  bankrupt  act,  he  can  raise  the  question  by  a  de- 
murrer. (Mayer  v.  Gimlel,  30  Log.  Int.  5 ;  Stall  v.  Wilson,  14  B.  R.  571 ;  s.  c. 
38  N.  J.  198.) 

A  garnishee  can  not  plead  the  discharge  of  the  defendant.     (Frazier  v.  Banks, 

II  La.  An.  31.) 

If  the  bankrupt  joins  with  his  sureties  in  pleading  his  discharge,  if  the  plea 
is  insufBcient  for  them  it  is  bad  for  all.  {Dyer  v.  Oleaveland,  18  Vt.  241 ;  Hall 
V.  Fowler,  6  Hill,  630  ) 

A  defective  plea  of  a  discharge  in  bankruptcy  may  be  amended.  {Stall  v. 
Wilson,  14  B.  R.  571 ;  s.  c.  38  N.  J.  198.) 

A  defective  plea  may  be  deemed  to  be  cured  by  a  replication  and  a  verdict. 
{Dresser  v.  Drools,  3  Barb.  429.) 

If  the  bankrupt  is  sued  jointly  with  others  upon  a  joint  contract,  and  pleads 
his  discharge,  the  plaintiff  may  enter  a  nolle  prosequi  as  to  him,  and  prosecute 
the  suit  against  the  others.     {Gohurn  *.  Ware,  25  Me.  330.) 

Where  the  discharge  is  obtained  before  the  action  is  commenced,  the  plaintiff 
can  not  discontinue  without  the  payment  of  costs.  {Oiimp  v.  Gifford,  7  Hill, 
169.) 

If  the  defendant  pleads  his  discharge  to  a  pending  action,  the  plaintiff,  under 
the  laws  of  Massachusetts,  should  be  allowed  to  discontinue  solely  on  the  grounds 
of  the  discharge;  or  if  the  defendant  insists  on  going  to  trial,  he  should  be  re- 
quired to  waive  his  discharge  and  to  proceed  on  his  other  grounds  of  defanse. 
{Oewari  v.  Dunbar,  58  Mass.  500.) 

Demurrer. 

If  the  plea^ms  darrein  continuance  is  filed,  with  leave  of  the  court,  it  will 
not  be  held  bad  on  demurrer,  although  the  matter  of  the  plea  arose  before  the 
last  continuance.     {Keene  v.  Mould,  16  Ohio,  12.) 

When  a  demurrer  to  a  plea  of  a  discharge  is  sustained,  the  judgment  should 
be  respondeat  ouster.     {Hayes  v.  Flowers,  25  Miss.  169.) 

The  suggestion  of  the  pendency  of  the  proceedings  in  bankruptcy  suspends 
the  cause  until  the  final  action  of  the  bankrupt  co\irt  granting  or  denying  a  final 
discharge.  If  a  demurrer  to  a  plea  of  a  discharge  subsequently  entered  is  sus- 
tained, the  discharge  is  virtually  out  of  the  case,  and  the  cause  again  stands  sus- 
pended upon  the  suggestion  of  pending  proceedings  in  bankruptcy,  and  the  entry 
of  a  personal  j  udgment  against  the  bankrupt  is  irregular.  {Gibson  v.  Green,  45 
Miss.  209.) 

Replication. 

A  replication  admits  the  genuineness  of  the  discharge.  {Payne  v.  Able,  4  B. 
R.  220;  s.  0.7  Bush,  344.) 

If  the  debt  is  excepted  from  the  operation  of  the  discharge,  the  better  prac- 
tice is  to  declare  as  if  there  were  no  anticipation  of  a  plea  of  a  discharge,  and 
when  the  plea  is  put  in,  to  reply  to  the  facts  to  avoid  its  effect.  {Jaedbson  v. 
Home,  52  Miss.  186  ^  Brown  v.  Broach,  52  Miss.  586.) 
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If  the  plaintiff  seeks  to  avoid  the  discharge,  on  the  ground  that  the  debt 
sued  upon  was  of  a  fiduciary  character,  he  should  allege  that  fact  in  his  replica- 
tion to  the  plea.  {Stow  v.  Parlca,  1  Chand.  60;  Bmjoanv.  Eolcomb,  16  Ohio, 
463;  Dicle  v.  Powell,  2  Swan,  632;  Cutter  v.  Folspm,  17  N.  H.  139;  McOabey. 
Cooney,  2  Sandf.  Oh.  314;  contra,  Sackett  v.  Andross,  5  Hill,  327;  Maples  v. 
Burnside,  1  Denio,  332 ;  Frost  v.  Tibhetts,  30  Me.  188 ;  Sorden  v.  Oatewood,  1 
Ind.  107;  Bivens  v.  Newcomb,  2  Ind.  98.) 

If  the  plea  oniits  to  aver  the  filing  of  a  petition  in  bankruptcy,  the  defect  is 
waived  by  a  replication.     {Price  v.  Bray,  21  N.  J.  13.) 

When  the  plaintiff  replies  that  the  district  court  had  no  jurisdiction  to  grant 
the  discharge,  because  the  bankrupt  did  not  at  the  time  reside  or  carry  on  busi- 
ness within  the  district,  and  issue  is  joined  thereon,  parol  evidence  is  not  ad- 
missible to  contradict  tbe  record,  if  that  shows  that  the  court  had  jurisdiction. 
{Lathrop  v.  Stewart,  6  McLean,  630 ;  Seed  v.  Vaughan,  15  Mo.  137 ;  vide  Stiles  v. 
Lay,  9  Ala.  795.) 

The  plaintiff  can  not  aver  that  the  defendant  did  not  become  a  bankrupt,  or 
that  he  did  not  comply  with  all  the  requisites  of  the  statute,  or  that  he  did  not 
obtain  a  discharge.  He  may  reply  nul  Uel  record;  or  if  he  can  not  safely  deny 
the  record,  he  may  plead  that  the  cause  of  action  has  accrued  since  the  com- 
mencement of  the  pioceedings  in  bankruptcy,  or  a  new  promise.  {Prices.  Bray, 
21  N.  J.  13.) 

If  there  is  any  matter  which  renders  the  discharge  invalid,  or  takes  the  case 
©ut  of  its  operation,  the  plaintiff  may  set  it  forth  in  the  replication.  {Johnson  v. 
Ball,  15  M.  H.  407.) 

A  replication  in  confession  and  avoidance  admits  every  fact  substiintially  set 
forth  in  the  plea  in  bar;  and  if  the  discharge  is  substantially  set  forth  in  the 
plea,  there  can  not,  after  a  verdict,  be  a  judgment  rum  obstante  veredicto,  or  a 
repleader.     {Jenkins  v.  Stanley,  10  Mass.  226.) 

A  replication  which  sets  forth  several  distinct  allegations,  each  of  which 
standing  alone  would  be  a  sufficient  answer  to  the  plea,  is  bad,  for  duplicity.  ' 
{McNulty  V.  Frame,  1  Sandf.  128;  Downer  v.  Rowell,  26  Vt.  397.) 

Evidence. 

Parol  testimony  is  not  admissible  to  prove-a  discharge  without  sufficient  ex- 
cuse for  the  non-production  of  the  certificate,  for  the  certificate  is  the  best  evi- 
dence of  the  discharge.     {Began  v.  Regan,  72  N.  C.  195.) 

The  validity  of  a  discharge  will  not  be  determined  on  affidavits,  but  the  alle- 
gations of  the  parties  must  be  tried  in  a  more  formal  way.  {Bangs  v.  Strong,  I 
Denio,  619.) 

A  discrepancy  of  dates  in  a  certificate  of  discharge  is  no  reason  for  excluding 
the  record,  where  that  is  obviojjsly  a  clerical  error  and  time  is  immaterial.  {Pen- 
nell  v.  Perciiial,  13  Penn.  197.) 

It  is  not  necessary  to  prove  tbe  proceedings  in  the  district  court  preliminary 
to  the  granting  of  the  discharge,  for  the  certificate  is  conclusive.  {Tlwmvson  v. 
Wiley,  34  Me.  194.)  ^ 

The  certificate  itself  is  competent  evidence  of  the  fact  of  bankruptcy,  without 
the  production  of  the  whole  record.  {Boas  v.  Hetzel,  3  Penn.  298 ;  Morse  v. 
Cloyes,  11  Barb.  100;  Pennell  v.  Pereiml,  13  Penn.  197;  Strader  v.  Lhvd,  1 
West.  L.  J.  396.)  "  ' 

The  certificate  of  discharge  is  admissible  in  evidence,  although  the  plaintiff 
produces  a  full  record  of  the  proceedings,  which  does  not  contain  any  discharge, 
lor  the  clerk  may  have  neglected  to  make  the  entry  of  the  final  discharge. 
{King  v.  Dietz,  12  Penn.  156.)  ^ 

If  the  ceitificate  of  diEchar^'e  is  to  be  used  in  another  State,  it  should  be 
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authenticated  by  the  seal  of  the  court,  the  attestation  of  the  clerk,  and  the  certifi- 
cate of  the  judge  that  the  attestation  is  In  due  form.  (Tappan  v.  Norvell,  3 
Sneed,  570.) 

If  the  clerk  merely  signs  the  certificate,  without  stating  that  the  seal  is  the 
seal  of  the  court,  parol  evidence  is  admissible  to  proye  that  fact.  {Mason  v. 
iMwrason,  1  Crane  0.  C.  190.) 

The  authentication  by  the  judge  must  certify  that  the  clerk  at  the  time  of 
the  certificate  was  the  clerk  of  the  district  court,  as  well  as  that  the  exemplifica- 
tion is  in  due  form  of  law.     (Pennell  v.  Percival,  IS  Penn.  197.) 

A  certified  copy  of  a  discharge  granted  by  a  district  court  in  another  State 
is  not  admissible  in  evidence  without  an  authentication  of  the  clerk's  certificate 
by  the  judge.  {Dorsey  v.  Maury,  18  Miss.  298;  Heard  v.  I'atton,  27  La.  An. 
642.) 

A  copy  of  the  entire  arid  full  record  of  the  proceedings  is  competent  evidence 
of  the  discharge.  The  law  prescribes  no  particular  form  in  which  the  certificate 
of  the  clerk  shall  be  made,  and  the  part  of  the  record  not  absolutely  required  is 
■only  surplusage.     {TompTcim  v.  Bennett,  3  Tex.  36.) 

If  a  copy  of  the  discharge  is  produced,  it  will  be  presumed  that  the  notice  by 
publication  was  duly  given.     (Jones  v.  Knox,  51  Ala.  367.) 

If  the  replication  merely  denies  that  the  discharge  was  granted  in  manner 
:and  form  as  alleged  in  the  plea,  the  defendant,  upon  the  production  of  a  duly 
•certified  copy  thereof,  is  entitled  to  a  verdict,  and  neither  the  judge  nor  the  jury 
can  pass  upon  or  decide  as  to  the  eflFect  to  be  given  to  it.  {Dresser  v.  Brooks,  3 
Barb.  429.) 

An  objection  that  the  clerk  did  not  certify  that  he  had  compared  the  copy 
with  the  original,  and  that  it  was  a  correct  transcript  therefrom,  and  of  the 
whole  original,  and  that  the  seal  was  not  impressed  on  wax,  wafer,  or  other  sub- 
stance, if  overruled  at  the  trial,  may  be  obviated  on  a  motion  for  a  new  trial  by 
the  production  of  a  copy  duly  authenticated  in  the  precise  form  required  by  the 
objection.     {Dresser  v.  Broohs,  3  Barb.  429.) 

A  duly  certified  copy  of  a  discharge  is  admissible  in  evidence,  in  an  action 
to  recover  a  debt,  although  the  creditor  was  not  notified  of  the  proceedings  in 
bankruptcy,  for  the  court  in  the  absence  of  proof  can  not  presume  that  it  does 
not  operate  to  discharge  the  debt.     {Thornburgh  v.  Madren,  33  Iowa,  380.) 

The  plea  of  bankruptcy  must  be  supported  by  proper  evidence.  {Owens  v. 
Orimsley,  44  Ala.  359.) 

The  production  of  a  certificate  of  discharge,  will  not  authorize  the  court  to 
■dismiss  the  suit.  This  plea  in  bar  is  not  difierent  from  any  other  plea.  The 
■fact  of  discharge  is  a  matter  to  go  to  the  jury,  just  like  any  other  fact.  {AuMin 
V.  Markham,  10  B,  E.  548;  s.  c.  44  Geo.  161.) 

The  burden  of  maintaining  that  the  debt  was  provable,  is  on  the  bankrupt. 
If  it  does  not  clearly  appear  when  the  petition  was  filed,  that  fact  may  be  left  to 
■thejury.     {Clement  v.  JSayden,  4  Penn.  138.) 

When  the  discharge  is  given  in  evidence  without  being  pleaded,  jurisdiction 
to  grant  it  is  presumed  until  the  contrary  appears.  {Rucknam  v.  Cowell,  1  N. 
T.  505.) 

Practice  in  Appellate  Tribunals. 

If  a  party  in  whose  favor  judgment  was  rendered  in  the  subordinate  court 
is  declared  bankrupt,  and  obtains  a  discharge  before  the  judgment  is  reversed 
in  the  appellate  court,  a  decree  may  be  entered  upon  the  reversal,  that  no  execu- 
tion shall  issue  upon  the  judgment  without  a  previous  order  to  that  eflfect  made 
by  the  subordinate  court,  after  reasonable  notice  to  the  party  to  appear  and 
«how  cause,  if  any  he  can,  against  it.     {Bxchange  Bank  v.  Knox,  19  Grat.  789.) 
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When  a  party  against  whom  a  judgment  has  been  rendered,  takes  an  ap- 
peal, and  gives  bond  with  surety  to  pay  such  judgment  as  may  be  entered  in 
the  appellate  court,  where  the  case  is  brought  up  for  a  new  trial  before  a  special 
jury,  and  after  appeal  is  taken  is  adjudged  a  bankrupt,  and  duly  obtains  a  dis- 
charge, he  may  plead  such  discharge  in  the  appellate  court,  and  the  suit  will  not 
be  allowed  to  proceed  to  judgment  to  bind  the  surety.  The  contract  of  the 
surety  was  to  pay  the  judgment  that  might  be  entered.  But  as  no  judgment 
could  be  rendered  against  his  principal,  no  liability  attached  to  him.  He  com- 
plied with  the  contract,  and  his  hability  was  terminated.  {Odell  r.  Wootten,  4 
B.  R.  183;  s.  c.  38  Geo.  225.) 

An  appellate  court  can  not  entertain  a  petition  to  set  aside  a  judgment  ren- 
dered by  it  after  the  granting  of  the  discharge  in  bankruptcy.  If  it  were  to 
entertain  it,  the  opposite  party  would  have  the  right  to  controvert  the  facts 
stated  therein.  This  might  result  in  issues  of  fact  and  of  law  which  would 
constitute  a  new  lawsuit.  None  but  a  court  with  original  jurisdiction  could  try 
and  determine  this  issue.      (Biggs  v.  White,  4  Heisk.  503 .) 

The  bankruptcy  of  the  plaintiff  or  defendant,  after  the  judgment  or  decree 
of  an  inferior  court  can  not  be  made  available  in  the  appellate  court  by  a  plea 
in  abatement,  although  the  bankruptcy  may  have  occurred  and  the  discharge 
have  been  granted  before  the  filing  of  the  record  for  writ  of  error.  {Longley  v. 
Stoayne,  4  Heisk.  506,  note ) 

A  certificate  of  discharge  is  a  bar  to  further  proceedings  in  an  appellate 
court  to  obtain  a  reversal  of  a  judgment  rendered  in  favor  of  the  bankrupt,  who 
is  defendant  in  the  case.     {Fox  v.  Weed,  21  La.  An.  58.) 

If  a  judgment  on  which  an  appeal  is  pending  is  proved,  the  appellate  court 
may  order  that  the  appellant  be  discharged  therefrom.  {Maggerty  v.  Morrison, 
59  Mo.  324.) 

The  appellate  court,  after  a  discharge,  can  render  no  judgment  in  a  case  ex- 
cept that  of  dismissal.     (  Viosca  v.  Weed,  22  La.  An.  218.) 

The  suggestion  of  the  discharge  of  the  defendant  while  his  appeal  is  pend- 
ing, can  have  no  efiect  in  the  appellate  court.  The  remedy  is  by  a  motion  for  a 
perpetual  stay  of  execution.     {Cornell  v.  DaMn,  38  N.  Y.  253.) 

If  a  discharge  is  obtained  after  rendition  of  the  judgment  in  the  subordinate 
court,  the  appellate  court  may  in  its  discretion  reverse  the  judgment  projbrma, 
in   order  to   enable   the  defendant  to  plead   his  discharge.       (Bank  v.    Onion, 

16  Vt.  4T0.) 

If  the  defendant  against  whom  a  judgment  has  been  rendered,  obtains  a  dis- 
charge between  the  argument  of  the  cause  in  the  appellate  court,  and  the 
decision  affirming  the  judgment,  the  appellate  court  on  application  will  order  a 
perpetual  stay  of  execution.     {Parks  v.    Goodwin,  1  Mich.  35.) 

Where  the  party  against  whom  a  judgment  has  been  rendered,  neglects  to 
inform  his  attorney  that  he  has  obtained  a  discharge,  because  he  supposes  that 
his  discharge  is  a  sufficient  protection,  and  the  attorney  brings  the  case  to  a 
hearing  in  the  appellate  court  without  setting  up  the  discharge,  the  appellate 
court  on  motion  will  grant  a  perpetual  stay  of  execution.  (Boslwich  v.  Dodge,  2. 
Doug.  331.)  ■ 

If  on  appeal  the  verdict  is  set  aside,  the  defendant  mav  plead  his  discharge 
when  the  case  is  remanded  to  the  subordinate  court.  (Minot  v  Brickett  4& 
Mass.  560.) 

A  motion  to  discontinue  without  costs  will  ba  granted,  although  the  defend- 
ant waives  the  benefit  of  his,  discharge.     {Siiiidford  v.  Sinclair,  o'eUI   248.) 

The  plaintiff  in  error  may  discontinue  his  suit  without  costs,  if  the  defendant 
in  error  becomes  bankrupt  after  the  joinder  in  error.  (Labron  v  Wm-am  5  Hill 
878.)  '  ' 
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No  costs  will  be  allowed  to  the  plaintiff  in  review,  under  the  laws  of  Maine, 
where  the  reversal  of  the  judgment  is  obtained  by  pleading  a  discharge  ob- 
tained after  the  rendition  of  the  jadgment.     (Foster  y.  SincMey,  40  Me.  54.) 

When  judgment  has  been  rendered  against  the  plaintiff,  he  can  not  have 
leave  to  discontinue  without  costs  on  the  bankruptcy  of  the  defendant,  although 
a  writ  of  error  is  pending.  He  can  only  discontinue  on  the  reversal  of  the  judg- 
ment.    {Sandford  v.  Sinclair,  6  Hill,  248.) 

Sec.  5120. — Any  creditor  of  a  bankrupt,  whose  debt  was 
proved  or  provable  against  the  estate  in  bankruptcy,  who  desires 
to  contest  the  validity  of  the  discharge  on  the  ground  that  it  was 
fraudulently  obtained,  may,  at  any  time  within  two  years  after 
the  date  thereof,  apply  to  the  eoitrt  which  granted  it  to  annul  the 
same.  The  application  shall  be  in  writing,  and  shall  specify 
which,  in  particular,  of  the  several  acts  mentioned  in  section  fifty- 
one  hundred  and  ten  it  is  intended  to  prove  against  the  bankrupt, 
and  set  forth  the  grounds  of  avoidance  ;  and  no  evidence  shall  be 
admitted  as  to  any  other  of  such  acts ;  but  the  application  shall  be 
subject  to  amendment  at  the  discretion  of  the  court.  The  court 
shall  cause  reasonable  notice  of  the  application  to  be  given  to  the 
bankrupt,  and  order  him  to  appear  and  answer  the  same, 
within  such  tinae  as  to  the  court  shall  seem  proper.  If,  upon  the 
hearing  of  the  parties,  the  court  finds  that  the  fraudulent  acts,  or 
any  of  them,  set  forth  by  the  creditor  against  the  bankrupt,  are 
proved,  and  that  the  creditor  had  no  knowledge  of  the  same  until 
after  the  granting  of  the  discharge,  judgment  shall  be  given  in 
iavor  of  the  creditor,  and  the  discharge  of  the  bankrupt  shall  be 
annulled.  But  if  the  court  finds  that  the  fraudulent  a«ts  and  all 
of  them  so  set  forth  are  not  proved,  or  that  they  were  known  to 
the  creditor  before  the  granting  of  the  discharge,  judgment  shall 
be  rendered  in  favor  of  the  bankrupt,  and  the  validity  of  his  dis- 
charge shall  not  be  aflfected  by  the  proceedings. 

Statute  Revised— March  2,  1867,  ch.  176,  §  34,  14  Stat.  533.  Prior  Statutes 
—April  4, 1800,  ch.  19,  §  34,  2  Stat.  30;  Aug.  19,  1841,  ch.  9,  §  4,  5  Stat.  448. 

The  authority  to  set  aside  and  annul  a  discharge  in  bankruptcy  conferred 
upon  the  Federal  courts  by  this  section  is  incompatible  with  the  exercise  of  the 
same  power  by  a  State  court ;  and  the  former  is  paramount.  A  discharge  duly 
granted,  when  pleaded  in  bar  to  the  further  maintenance  of  an  action  for  a  prior 
indebtedness,  can  not  be  impeached  in  a  State  court,  for  any  cause  which  would 
have  prevented  the  granting  of  it  under  section  5110,  or  been  sufficient  ground 
for  annulling  it  under  this  section.  Proceedings  in  bankruptcy  are  statutory 
proceedings.  The  powers  exercised  and  the  remedies  provided  in  bankruptcy 
are  given  by  statute.  The  impeaching  tribunal  is  specified,  and  this  designation, 
according  to  well  established  principles  of  interpretation,  forms  a  part  of  the  rem- 
edy, and  excludes  all  others.  The  authority  of  Congress  over  the  subject  of 
bankruptcies  being  paramount  to  State  authority,  where  it  has  provided  a  modfe 
of  dealing  with  a  bankrupt's  estate,  that  mode  only  can  be  pursued ;  and  it  would 
be  an  infringement  of  the  paramount  law,  if  State  courts  should  adopt  another 
and  a  different  mode.  There  is  no  distinction  between  actions  brought  before 
the  debtor  petitions  to  be  adjudged  a  bankrupt,  and  those  brought  afterwards. 
The  authority  of  Congress  over  the  subject-matter  is  the  same  in  both  cases, 
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s  c'37  Tes.  56 ;  Hudson  ^  BingMm,  8  B.  R.  494;  b  c  6  L.  T.  B  326 ;  s  c  12 
A.  L.  Reg.  687;  Dusenbury  v.  Eoyt,  10  BR  313;  14  Abb.  P^- [N-  S-]  132  s. 
c  53  N.  y.  621 ;  s  c.  36  N.  Y.  Sup.  94;  Beed  v.  Bulling  ton  ]!  B.  R.  408  s.  c. 
49  Miss.  223;  Stephens  v.  Brown,  10  B.  R.  568;  s.  c.  49  Miss.  597-,  SmtihY 
Ramsey,  15  B.  R.  447;  s.  c.  27  Ohio  St.  389;  Seymour  v.  Street  5  Neb.  85; 
contra,  P^hins  v.  Gay,  3  B.  R.  772;  s.  c.  1  L.T.  B.  221;  s.  c.  2  0.  L.  N.  279;. 
s.  c.  18  Pitts.  L.  J.  96 ;  Beardshy  v.  Hall,  36  Conn.  270.) 

A  discharge  can  not  be  impeached  in  a  State  court  on  the  ground  that  the 
name  of  the  creditor  was  fraudulently  omitted  from  the  schedules  and  he  had  no 
notice  of  the  proceedings.  (Black  v.  Blazo,  13  B.  R.  195;  s  c.  117  Mass  17; 
Baylv.  Lapham,  15  B.  B.  508;  s.  c.  27  Ohio  St.  452;  MiUwm  v.  ^l^ffhj^ 
Ala  594;  contra,  Barnes  v.  Moore,  2  B.  R.  573;  s.  c.  2  L.  T.  B.  92;  Batchelder 
T.  Low,  8  B.  R.  571 ;  s.  c.  43  Vt.  662.) 

The  circuit  court  has  no  jurisdiction  to  annul  a  discharge  for  frauds  upon  the 
statute,  which  would  have  prevented  the  bankrupt  from  rcceivmg  it.  The  dis- 
trict court  alone  has  the  power  to  inquire  into  such  frauds.  {Commercial  Bank 
V.  Buchner,  20  How.  108.) 

The  bankruptcy  court  has  the  same  inherent  power  as  all  other  courts  to  re- 
call its  own  degrees,  or  to  vary  or  annul  them,  as  justice  may  require.  All  courts 
claim  and  exercise  this  power  when  it  is  the  only  remedy  for  the  party  aggrieved. 
When  a  sudden  and  ovt^rpowering  accident  prevents  the  attendance  of  the  cred- 
itor's counsel  at  the  hearing,  the  court  will  reopen  the  decree  granting  the  dis- 
charge. The  decree,  however,  will  only  be  opened  upon  good  cause  shown,  and 
for  a  trial  upon  the  merits,  and  not  upon  any  mere  technical  matter.  [In  re 
Dupee,  6  B.  R.  89 ;  Thomas  v.  Hunter,  3  McLean,  297.) 

A  suit  to  set  aside  a  discharge  of  a  bankrupt  must  be  brought  within  two 
years  from  the  time  it  was  granted,  although  the  creditor  did  not  discover  the 
cause  therefor  until  a  long  time  afterwards,  because  the  bankrupt  bad  fraudu- 
lently concealed  it.    {Pickett  v.  McOavick,  14  B.  R.  236.) 

The  certificate  is,  prima  facie,  conclusive  as  to  the  validity  of  the  distharge, 
subject,  however,  to  be  impeached  for  fraud,  if  any  was  perpetrated  in  obtaining 
it.     {Oupton  V.  Connor,  11  Humph.  287.) 

The  specifications  must  be  precise  and  definite.  {In  re  Mclntire,  1  B.  R. 
436 ;  s.  c.  2  Ben.  345  ;  in  re  Rainsford,  5  B.  R.  381 ;  Stewart  v.  Hargrove,  23 
Ala.  429;  Chadwick  v.  Starrett,  27  Me.  138;  Tompkins  v.  Bennett,  3  Tex.  36; 
Lathrop  v.  Stewart,  6  McLean,  630;  Brake  v.  Jones,  3  Ala.  638;  Chambers  v. 
Neal,  J  3  B.  Mon.  256;  Hand  v.  Upham,  22  N.  H.  39;  Shelion  v.  Pease,  10  Mo. 
473 ;  Hazard  v.  Boykin,  8  Rob.  [La.]  253.) 

The  creditor  can  not  contest  the  discharge  on  any  ground  not  slated  in  the 
specification.     {Ashley  t.  Robinson,  29  Ala.  112.) 

The  creditor  may  rely  upon  certain  grounds,  although  other  creditors  relied  on 
the  same  acts  as  a  ground  of  opposition  to  the  granting  of  the  discharge. 
{Beehman  v.  Wihon,  50  Maes.  434.) 

The  decision  on  the  specifications  in  opposition  to  the  discharge  is  conclusive 
although  the  creditor  presents  a  diflferent  claim.  ( Wales  v.  Lyon,  2  Mich. 
276.) 

A  creditor  who  has  opposed  the  granting  of  the  discharge  may  impeach  it 
for  other  and  further  instances  of  fraud.  The  estoppel  is  limited  to  the  specifi- 
cations that  were  passed  upon.     {Downer  v.  Rowell,  25  Vt.  336.) 

Under  a  specification  of  a  judgment  for  f  132  81,  a  judgment  for  $122  81 
can  not  be  given  in  evidence.     {Ashley  y.  Robinson,  29  Ala.  112.) 

If  the  bankrupt  has  willfully  made  a  false  oath  by  omitting  the  name  of  a 
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creditor  from  his  schedule,  the  discharge  may  be  set  aside  upon  the  application 
of  a  creditor  who  had  no  knowledge  of  the  act  until  after  the  granting  of  the 
discharge.     {Jn  re  Ohas.  K.  Herriok,  7  B.  R.  3il.) 

Conveyances  made  by  the  bankrupt,  and  alleged  to  be  fraudulent,  can  not  be 
shown  in  evidence  unless  charged  in  the  specifications,  except  so  far  as  they  may 
be  used  to  show  the  intent  of  certain  acts  which  are  specified.  {Tenney  v. 
Collim,  4  B.  R.  477;  s.  c.  1  Dillon,  66.) 

The  wife  of  a  bankrupt  can  not  be  made  a  witness  for  or  against  her  husband 
on  a  motion  to  set  aside  a  discharge.  {Tenney  v.  Collins,  4  B.  R.  477;  s.  c.  1 
Dillon,  66,  note ;  in  re  Moritz  Augenstein,  2  McArthur,  322.) 

The  dying  declarations  of  an  alleged  fraudulent  grantee  are  not  competent 
evidence  against  the  bankrupt.  (in  re  A.  P.  Marionneaux,  13  B.  R.  222;  s.  c. 
1  Woods,  37.) 

The  conspiracy  must  be  established  before  the  declarations  of  an  alleged  con- 
spirator are  competent  evidence  against  the  bankrupt.  {In  re  A.  P.  Marion- 
neaux, 13  B.  R.  222;  s.  c.  1  Woods,  37.) 

A  decree  annulling  a  discharge  can  not  be  set  aside  without  an  application 
therefor  and  due  notice  thereof  to  the  parties  affected  thereby.  {In  re  Moritz 
Augenstein,  2  McArthur,  322.) 
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PROCEEDINGS  PECULIAR  TO  PARTNERSHIPS  AND  CORPORA- 
TIONS. 

Sec.  Sec. 

fil21. — Bankruptcy  of  partnerships.  5123. — Authority  of  State  courts  prooeed- 

6122. — Of  corporations  and  joint  stocli  ing  against  corporations, 

companies. 

Sec.  5121. — "Where  two  or  more  persons  wlio  are  partners  in 
trade  are  adjudged  bankrupt,  either  on  the  petition  of  such  part- 
ners, or  of  any  one  of  them,  or  on  the  petition  of  any  creditor  of 
the  partners,  a  warrant  shall  issue,  in  the  manner  provided  by  this 
Title,  npon  which  all  the  joint  stock  and  property  of  the  copart- 
nership, and  also  all  the  separate  estate  of  each  of  the  partners, 
shall  be  taken,  excepting  such  parts  thereof  as  are  hereinbefore 
excepted.  All  the  creditors  of  the  company,  and  the  separate 
creditors  of  each  partner,  may  prove  their  i'especti%'e  debts.  The 
assignee  shall  be  chosen  by  the  creditors  of  the  company.  He 
shall  keep  separate  accounts  of  the  joint  stock  or  property  of  the 
copartnership,  and  of  the  separate  estate  of  each  member  thereof, 
and  after  deducting  out  of  the  whole  amount  received  by  the 
assignee,  the  whole  of  the  expenses  and  disbursements,  the  net 
proceeds  of  the  joint  stock  shall  be  appropriated  to  pay  the  cred- 
itors of  the  copartnership,  and  the  net  proceeds  of  the  separate 
estate  of  each  partner  shall  be  appropriated  to  pay  his  separate 
creditors.  If  there  is  any  balance  of  the  separate  estate  of  any 
partner,  after  the  payment  of  his  separate  debts,  such  balance 
shall  be  added  to  the  joint  stock  for  the  payment  of  the  joint 
creditors;  and  if  there  is  any  balance  of  the  joint  stock  after 
payment  of  the  joint  debts,  such  balance  shall  be  appropriated  to 
and  divided  among  the  separate  estates  of  the  several  partners 
according  to  their  respective  right  and  interest  therein,  and  as  it 
would  have  been  if  the  partnership  had  been  dissolved  without 
any  bankruptcy ;  and  the  sura  so  appropriated  to  the  separate 
estate  of  each  partner  shall  be  applied  to  the  payment  of  his 
separate  debts.  The  certificate  of  discharge  shall  be  granted  or 
refused  to  each  partner  as  the  same  would  or  ought  to  be  if  the 
proceedings  had  been  against  him  alone.  In  all  other  respects 
the  proceedings  against  partners  shall  be  conducted  in  the  like 
manner  as  if  they  had  been  commenced  and  prosecuted  against 
one  person  alone.  If  such  copartners  reside  in  diiferent  districts, 
that  court  in  which  the  petition  is  first  filed  shall  retain  exclusive 
jurisdiction  over  the  case. 

Statute  Revised— March  2,  1867,  ch.  176,  §  3P,  U  Stat.  534.     PHor   Statute 
—Aug.  19,  1841,  oh.  9,  §  14,  5  Stat.  44S. 
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When  Partiior$Iiipg  may  be  adjudged  Bankrupts. 

Two  or  more  persons  "who  are  partners"  in  trade,  may  be  adjudged  bank- 
rupt on  the  petition  of  the  partners  or  any  one  of  them.  This  languarge  can 
only  apply  to  a  subsisting  partnership.  But  a  mere  formal  dissolution  of  the 
partnership,  so  long  as  there  are  partnership  debts  and  partnership  assets  exist- 
ing, the  partners  being  joint  debtors  and  the  assets  being  joint  property,  will 
not  prevent  the  operation  of  the  act  upon  the  partners,  either  in  a  voluntary  or 
an  "nvoluntary  case.  Where  there  are  assets  as  well  as  debts  of  the  partnership 
remaining,  the  partnership  may  properly  be  considered  as  subsisting  quoad  its 
creditors,  and  for  the  purpose  of  applying  its  joint  stock  and  property  to  the 
payment  of  its  creditors.  (Oroohett  v.  Jewett,  2  B.  R.  208;  s.  c.  2  IBen.  614;  s. 
c.  2  L.  T.  B.  21 ;  in  re  Elisha  Foster,  3  B.  R.  236;  s.  c.  3  Ben.  880;  s.  c.  1  L. 
T.  B.  127;  inre  H.  C.  McFarland  &  Co.  10  B.  R.  381.) 

Where  partnership  affairs  are  to  be  wound  up,  the  partners  may  join  or  be 
joined  in  one  petition.  If  it  were  not  so,  the  partners  would  always  have  it 
in  their  power  to  defeat  one  of  the  main  provisions  of  the  law,  which  is,  that  the 
creditors  of  the  firm  shall  choose  the  assignee.  It  seems  to  be  settled  that  there 
may  be  a  joint  petition  so  long  as  joint  assets  remain  to  be  distributed.  A  like 
result  must  also  follow  if  there  are  joint  debts  outstanding.  It  is  for  the  benefit 
of  the  joint  creditors,  so  long  as  any  remain,  that  the  proceedings  should  be  joint, 
because  they  have  the  choice  of  the  assignee.  Whether  there  are  any  joint  assets 
or  not  may  often  be  disputed,  and  be  the  very  question  which  an  assignee  is  needed 
to  try;  but  the  fact  of  joint  creditors  whose  rights  are  to  be  protected  is  easy  of 
ascertainment,  and,  when  ascertained,  shows  a  necessity  for  a  joint  action.  So 
long  as  joint  debts  remain  outstanding  and  unsettled,  the  proceedings,  whether 
voluntary  or  involuntary,  may  be  joint.  {In  re  Williams  &  Co.  3  B.  R.  286;  s. 
c.  Lowell,  406;  s.  c.  2  L.  T.  B.  100;  inre  Joseph  A.  Noonan,  10  B.  R.  331;  s. 
c.  3  Biss.  491;  contra,  Crockett  v.  Jewett,  2  B.  B.  208;  s.  c.  3  Ben.  614;  s.  c.  2 
L.  T.  B.  21 ;  in  re  Moritz  k  Pinner,  6  Law  Rep.  325 ;  in  re  Maik  Hartz  et  al.  1 
N.  T.  Leg.  Obs.  39.) 

A  fraudulent  dissolution  will  not  oust  the  jurisdiction  of  the  district  court 
over  a  petition  in  invitum  filed  thereafter.  (In  re  Waite  &  Crocker,  1  B.  R. 
3Y3;  s.  C.Lowell,  207.) 

A  dissolution  of  a  partnership,  though  binding  as  between  the  parties  them- 
selves, can  not  have  any  efiect  upon  the  rights  of  those  wlio  subsequently  be- 
come creditors,  provided  the  partners  continue  to  treat  each  other,  in  point  of 
fact,  as  partners,  and  to  act  as  such  in  their  business  transactions  with  others. 
(/»  re  H.  C.  McFarland  &  Co.  10  B.  R.  381.) 

An  agreement  for  a  dissolution,  stipulating  that  one  partner  shall  take  the 
partnership  property,  and  apply  it  to  the  payment  of  the  partnership  debts,  does 
not  dissolve  the  partnership  as  to  the  other  partner  and  the  creditors,  nor  does 
the  transfer  make  the  property  the  individual  property  of  the  partner  receiving 
it,  until  and  unless  the  partnership  debts  are  first  paid.  The  case  is  not  one 
where  the  transfer  of  the  interest  of  the  retiring  partner  in  the  partnership 
property  is  absolute,  and  the  remaining  partner  merely  agrees  to  pay  and  as- 
sume the  debts  of  the  partnership.  (In  re  T.  S.  Sheppard,  3  B.  R.  172;  s.  c. 
3  Ben.  347.) 

Although  one  partner  has  taken  the  partnership  property  under  an  agree- 
ment to  pay  all  the  partnership  debts,  either  of  them  may,  after  such  dissolu- 
tion, petition  lor  the  benefit  of  the  act  on  behalf  of  the  firm.  The  partner  who 
petitions  is  acting  for  the  creditors  as  well  as  himself,  and  the  creditors  may 
proceed  against  all  the  partners  in  bankruptcy,  unless  they  Have  agreed  to  ac- 
cept one  as  their  debtor.  Such  a  proceeding  by  partners  diflfdrs  in  this  from  one 
by  creditors,  that  no  act  of  bankruptcy  need  be  alleged,  but  only  that  tfie  firm 
IS  insolvent.  If  a  partner  could  not  petition  by  reason  of  any  contract  with  his 
■copartner,  the  creditors  would  be  deprived  of  the  very  important  power  of  pro- 
curing adjudication  through  the  petition  of  one  partner,  when  the  firm  is  clearly 
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insolvent,  but  no  technical  joint  act  of  bankruptcy  has  been  committed.     (In.  re 
J.  R.  Stowers  et  al.  Lowell,  028.) 

A  partner,  by  intrusting  his  copartner  with  the  payment  of  the  debts,  takes 
the  risk  of  hia  being  both  able  and  willing  to  do  so,  and  in  defense  to  the  petition 
of  such  copartner,  can  not  set  up  that  he  left  the  firm  solvent,  and  that  the  act 
of  the  petitioner  changed  the  state  of  affairs.  {In  re  J.  E.  Stowers  et  al.  Lowell,. 
528.) 

'When  it  is  made  to  appear  that  the  interests  of  creditors  will  not  be  served 
by  bankruptcy,  and  that  they  do  not  press  the  case,  but  it  is  brought  forward 
by  one  partner  for  ends  of  his  own,  he  must  fully  and  clearly  establish  the  in-' 
solvency  of  his  copartner.     {In  re  Bennett  et  al.  12  B.  E.  l&l.) 

An  assignment  which  transfers  all  the  right,  interest,  property  and  claims  of 
the  retiring  partner  in  and  to  the  partnership  and  firm  business,  terminates  the 
partnership.  Persons  who  are  not  partners  in  trade,  or  who  do  not  at  the  time 
of  the  filing  of  the  petition  have  any  joint  stock  or  property  belonging  to  the  firm 
of  which  they  have  been  members,  can  not  be  brought  jointly  into  bankruptcy. 
(Sartough  v.  Hay  den,  8  B.  E.  422.) 

A  member  of  a  firm  may  commit  a  separate  act  of  bankruptcy  and  become  bank- 
rupt without  joining  his  copartners.  When  two  persons  who  have  been  part- 
ners under  one  firm  name  file  their  joint  petition  in  bankruptcy,  the  proceedings 
can  not  be  stayed  on  the  ground  that  they  have  omitted  to  bring  in  a  third  per- 
son who  has  been  a,  partner  with  them  under  another  firm  name.  If  such 
third  person  shall  apply  to  have  the  other  firm  adjudged  bankrupt,  the  court 
may  consolidate  the  suits,  if  expedient,  or  arrange  in  some  other  appropriate 
way,  that  the  greatest  convenience  to  creditors  shall  be  arrived  at  with  the 
least  expense.  The  rights  of  all  classes  of  creditors  are  the  same,  under  all 
forms  of  proceeding.  {In  re  Mitchell  et  al.  3  B.  E.  441 ;  in  re  E.  Stevens,  5  B. 
E.  112;  s.  c.  1  Saw,  3«7.) 

The  institution  of  proceedings  in  a  State  court  for  a  dissolution  of  the  firm 
and  the  appointment  of  a  receiver,  will  not  prevent  the  bankrupt  court  from 
taking  jurisdiction.  {In  re  Joseph  A.  Noonan,  10  B,  E.  331 ;  s.  c.  3  Biss.  491  ; 
in  re  Hathorn  &  Batchelor,  2  Woods,  73.) 

If  a  firm  is  dissolved  by  the  death  of  one  of  the  partners,  the  executors  of  the 
deceased  partner  can  not  be  brought  into  bankruptcy,  nor  can  possession  be  taken 
of  his  separate  estate,  which  is  under  the  process  and  control  of  a  probate  court. 
Hence  no  proceedings  can  be  taken  under  this  section  against  the  estate  of  a  de- 
ceased partner.  But  if  the  surviving  partner,  while  clothed  with  his  rights  as 
such,  commits  an  act  of  bankruptcy,  the  creditors  may  invoke  the  aid  of  a  court 
of  bankruptcy  to  take  out  of  his  hands  the  joint  assets  as  well  as  his  separate 
estate,  and  distribute  them  among  his  creditors.  Such  proceedings  can  betaken 
against  him  by  either  a  joint  or  separate  creditor.  {In  re  E.  Stevens  5  B  E 
112;  s.  c.  1  Saw.  397.) 

If  the  administrator  of  the  deceased  partner  has  given  the  necessary  bond 
and  taken  charge  of  the  partnership  property,  which  he  is  administering  in  the 
probate  court,  the  district  court  may,  in  its  discretion,  refuse  to  adjudge  the 
partner.ship  bankrupt.     {In  re  Daggett  et  al.  8  B.  E.  433 ;  s.  c.  8  B.  E.  287  •  s 
c.  3  Dillon,  83.) 

Mode  of  bringing:  Partnersliips  into  Bankruptcy. 

The  provisions  of  this  section  clearly  contemplate  that  persons  who  are  co- 
partners may  be  adjudged  bankrupts  on  three  descriptions  of  petitions:  1st. 
The  petition  of  all  the  copartners.  2d.  The  petition  of  one  of  the  copartners. 
Sd.  The  petition  of  a  creditor  of  the  copartners.  The  proceeding  by  the  petition 
of  all  the  copartners  is  purely  voluntary,  and  where  they  all  unite,  the  jurisdic- 
tion of  the  court  over  all  of  them,  either  by  residence  or  by  carrying  on  busi- 
ness, must  appear  in  the  petition.     The  proceeding  by  the  petition  of  a  creditor 
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of  the  copartners  is  a  purely  involuntary  proceedint;,  and  requires  the  adjudica- 
tion to  proceed  on  the  commission  of  some  act  of  bankraptcy.  The  proceeding 
by  the  petition  of  one  of  two  or  more  copartners  to  have  such  copartners  adjudi- 
cated bankrupts  is  a  proceeding  which  necessarily  is  neither  wholly  voluntary 
nor  wholly  involuntary,  but  is  partly  voluntary  and  partly  involuntary.  .  So  far 
as  the  petitioner  is  concerned,  it  is  voluntary  ;  so  far  as  the  copartners  not  peti- 
tioning are  concerned,  it  is  not  involuntary,  in  the  sense  of  section  5021,  unless 
the  adjudication  is  asked  for  on  the  ground  of  the  commission  of  an  act  of  bank- 
ruptcy, although  it  may  be  involuntary  in  the  sense  of  not  being  voluntary,  un- 
der section  5014.  Where  it  is  not  involuntary  in  the  sense  of  section  5021,  the 
adjudication  may  be  asked  on  the  ground  that  the  members  of  the  copart- 
nership are  unable  to  pay  all  their  debts,  and  no  allegation  that  an  act  of  bank- 
ruptcy has  been  committed,  either  by  the  firm  or  by  the  copartners  who  are 
proceeded  against,  is  necessary.  A  partner  may  also  petition  to  have  himself 
adjudged  bankrupt,  because  of  his  inability  to  pay  his  debts,  and  to  have  his  co- 
partners adj  udged  bankrupts  because  of  the  commission  by  them  of  fin  act  of  bank- 
ruptcy to  which  he  was  not  a  party.  (In  re  Penn  et  al.  5  B.  R.  30 ;  s.  c.  5 
Ben.  89;  s.  o.  2  L.  T.,  B.  190;  in  re  Joseph  Noonan,  10  B.  R.  331;  s.  c.  3  Biss. 
491.) 

The  firm  can  not  be  adjudged  bankrupt  upon  the  petition  of  one  partner  if 
the  other  partners  do  not  consent,  and  neither  reside  nor  carry  on  business  in 
the  district.     {Inre  Henry  Martin,  6  Ben.  20.) 

"Where  a  petition  is  filed  to  have  a  firm  declared  bankrupt,  if  all  the  members 
of  the  firm  do  not  join  in  or  consent  to  the  petition,  notice  of  the  filing  must  be 
given  to  such  of  the  members  as  do  not  join  in  it  or  assent  to  it,  in  like  manner 
as  if  the  proceedings  were  on  an  involuntary  petition  agSinst  the  members  of  the 
firm.  Until  this  is  done,  the  register  has  no  authority  to  make  an  adjudication 
in  regard  to  the  bankruptcy  of  the  firm.  {In  re  Henry  Lewis,  1  B.  R.  239  ;  s.- 
c.  2  Ben.  96;  in  re  Prankard  et  al.  1  B.  R.  297;  in  re  Moritz  k  Pinner,  5  Law 
Rep.  325;  in  re  Rufus  B.  Moore,  6  Biss.  79.) 

When  a  petition,  in  due  form,  for  the  adjudication  of  a  firm  has  been  filed  by 
one  partner,  the  other  may  come  in  voluntarily  by  petition  and  assent  to  the  ad- 
judication of  the  bankruptcy  of  the  firm.  This  affects  a  compliance  with  Rule 
XVHI.  Even  though  the  latter  petition  prays  for  the  adjudication  of  the  bank- 
ruptcy of  the  firm,  it  maybe  regarded  as  simply  giving  assent  to  the  adjudica- 
tion under  the  first  petition.  Rule  XVI  does  not  apply  to  such  a  case.  {In  re 
Henry  Lewis,  1  B.  R.  239;  s.  c.  2  Ben.  96;  in  re  Horace  Hall,  5  Law  Rep. 
269.) 

If  the  administrator  of  the  deceased  partner  has  given  the  necessary  bond 
and  taken  charge  of  the  partnership  property,  which  he  is  administering  in  the 
probate  court,  the  district  court  may,  in  its  discretion,  refuse  to-  adjudge  the 
partnership  bankrupt,  (/ft  re  Daggett  et  al.  8  B.  R.  287 ;  s.  c.  8  B.  R.  433 ;  s.. 
c.  3  Dillon,  83.) 

When  one  member  of  a  firm  files  a  petition  praying  for  his  discharge  alone, 
his  copartners  residing  in  another  district  can  not  be  permitted  to  join  in  the 
proceedings.  This  section  only  applies  to  a  case  where  two  or  more  persons 
who  are  partners  are  adjudged  bankrupts.  {In  re  Boylan,  1  B.  R.  2;-  s.  o.  1 
Ben.  266.) 

The  case  of  two  members  of  a  firm  constituting  a  separate  firm  under  another 
name  was  not  contemplated  by  this  section,  but  its  provisions,  as  applicable  to 
the  estate  and  debts  of  a  single  firm,  and  the  separata  property  and  individual 
debts  of  the  members  of  such  firm,  are  only  declaratory  of  the  acknowledged 
principles  of  equity  upon  which  the  court  would  marshal  the  assets  in  the 
absence  of  such  provision.  When  the  firm  which  embraces  the  members  of 
such  separate  firm  has  been  declared  bankrupt,  it  is  improper  to  proceed  to  an 
adjudication  against  the  separate  firm  while  the  former  proceedings  are  pending. 
{In  re  Leland  &  Leland,  5  B.  R.  222;  s.  c.  5  Ben.  168;  s.  c.  1  L.  T.  B.  284; 
s.  c.  4  L.  T.  B.  185.) 
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When  the  partners  reside  in  diffurent  districts,  and  have  no  place  of 
business  in  the  distriet  where  the  petition  is  filed,  the  non-resident  partner 
can  not  be  adjudged  a  bankrupt  upon  his  own  petition  until  he  shall  have 
filed  a  petition  in  the  district  where  he  resides.  {/»  re  Prankard  et  al.  1  B. 
R.  297..) 

When  there  are  partnership  debts  and  partnership  assets  of  an  insolvent 
-firm,  the  assignee  of  one  of  the  partners  may  tile  a  petition  against  the  other 
members  to  have  the  firm  adjudged  bankrupt,  and  the  partnership  assets  dis- 
tributed by  the  bankrupt  court.  If  the  other  members  of  the  firm  deny  the 
insolvency,  they  are  entitled  to  have  that  issue  tried  by  a  jury,  but  in  such 
cases,  it  is  wholly  unnecessary  to  show  an  act  of  bankruptcy  on  their  part. 
When  one  member  of  the  firm  has  asked  for  the  benefit  of  the  bankrupt  act,  the 
question  before  the  court  becomes  a  purely  legal  one,  and  the  firm  must  of 
necessity  be  adjudged  bankrupt.  {In  re  Grady,  3  B.  R.  227;  in  re  Greenfield, 
42  How.  Pr.  469;  s.  c.  5  Ben.  552.) 

Unless  the  firm  is  declared  »  bankrupt,  no  member  thereof  can  be  dis- 
charged from  the  firm  debts,  because  the  theory  and  intent  of  this  section  and 
Rules  XVI  and  XVIII  are  that  the  creditors  of  a  firm  shall  be  required  to  meet 
but  once,  and  in  one  bankruptcy  forum,  all  questions  in  regard  to  the  bank- 
ruptcy of  the  firm.  {In  re  Little,  1  B.  R.  341 ;  s.  c.  2  Ben.  186;  in  re  Bidwell, 
2  B.  R.  229.) 

The  bankrupt  can  not  be  discharged  of  a  portion  of  his  liabilities  merely,  but 
if  discharged  at  all,  he  must  be  discharged  of  all  of  them,  and  this  can  not  be 
unless  the  firm  debts  are  paid,  or  the  firm  assets  administered  in  the  bankrupt 
■court.     {In  re  Grady,  \  B.  R.  227.) 

This  applies  to  partnerships  actually  existing,  or  where  there  are  assets , 
belonging  to  the  firm,  and  not  to  partnerships  terminated  by  bankruptcy,  in- 
solvency, assignment,  or  otherwise.     {In  re  Winkens,j2  B.  R.  349.) 

Where  there  are  no  partnership  assets  to  be  administered,  a,  member  of  a 
late  partnership  may,  upon  his  individual  petition,  be  discharged  from  all  his 
debts,  partnership  as  well  as  individual.  {In  re  Abbe,  2  B.  R.  75;  s.  c.  7  A. 
L.  Reg.  824 ) 

Proceedings  in  voluntary  bankruptcy  can  not  be  conducted  in  the  united 
names  of  parties  who  have  no  common  interest  and  do  not  seek  a  common  decree. 
Individuals  can  not  associate  and  make  a  joint  and  several  petition  with  a  view 
to  a  separate  adjudication  in  favor  of  each  applicant.  A  petition  by  two  peti- 
tioners conjointly,  when  they  can  not  petition  as  partners,  can  not  avail  them 
individually,     (jn  re  Moritz  &  Pinner,  5  Law  Rep.  325.) 

Persons  can  not  join  or  be  joined  in  a  petition  in  bankruptcy  who  could 
not  sue  or  be  sued  in  any  form  of  action  at  law  or  in  equity.  Distinct  firms 
composed  in  part  of  difierent  persons  can  not  be  so  joined.  {In  re  Wallace  & 
J^ewton,  12  B.  R.  191.) 

No  number  less  than  the  whole  of  a  firm  can  file  a  voluntary  petition.  {In 
re  Moritz  &  Pmner,  5  Law  Rep.  325.) 

The  filing  of  a  petition  in  bankruptcy  by  one  partner  against  his  copartner 
will  not  prevent  the  latter  from  bringing  a  suit  on  his  individual  claim,  and 
prosecuting  it  to  judgment.  {Booth  v.  Meyer,  14  B.  R.  575;  s.  c.  3  W.  N, 
196.) 

While  the  proceeding  by  one  partner  against  his  copartner  is  pending,  the 
•district  court  may  enjoin  the  latter  from  disposing  of  the  firm  assets,  although^ 
he  has  been  appointed  receiver  in  a  State  court  on  a  proceeding  by  him  against 
the  former.     {In  re  Hathorn  &  Batchelor,  2  Woods,  73.)  ° 

Partners  are  not  liable  to  be  adjudged  bankrupts  upon  the  petition  of  their 
creditors,  upon  mere  proof  of  their  insolvency,  without  other  proof  of  the  com- 
mission of  an  act  of  bankruptcy.     {In  re  Ralph  Johnson,  1  N.  Y.  Le^.  Obs.  106; 
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s.  c.  5  Law  Rep.  S13 ;    in  re  John  W.  Hull,  1  N.  T.  Leg.  Obs.  ]  ;    contra,  in  re 
Galbraith,  Cromwell  &  Co.  1  N.  Y.  Leg.  Obs.  5,  note.) 

Proceedingi  at  First  Tfceting-  of  Creditors. 

None  but  creditors  of  the  firm  can  participate  in  the  election  of  an  assignee. 
(In  re  Phelps,  Caldwell  &  Co.  1  B.  R.  525;  s.  c.  2  L.  T.  B.  25;  in  re  Scheifier  A 
Garrett,  2  B.  R.  591 ;  s.  c.  1  0.  L.  N.  261.) 

This  section  draws  a  distinction  between  the  creditors  of  "the  copartnership  " 
and  "the  separate  creditors"  of  each  partner.  It  also  calls  the  former  ''joint 
creditors,"  and  speaks  of  the  debts  due  to  them  as  "joint  debts,"  while  it  speaks 
of  the  debts  due  to  such  separate  creditors  as  separate  debts.  It  puts  joint 
creditors  and  joint  debts  in  antithesis,  and  separate  creditors  and  separate  debts. 
This  it  does,  although  necessarily  the  copartners  are  jointly  and  severally  liable 
to  the  creditors  of  the  copartnership  for  the  joint  debts.  The  separate  debts 
must,  therefore,  be  regarded  as  confined  to  debts  which  arise  out  of  a  liability 
other  than,  or  in  addition  to,  that  resulting  solely  from  a  debt  contracted  by  the 
firm.     (In  re  Walter  P.  Long  &  Co.  9  B.  R.  227 ;  s.  c.  7  Ben.  141.) 

A  firm  creditor  who  holds  a  firm  note  indorsed  by  one  of  the  partners  may 
elect  to  prove  his  debt  against  the  separate  estate  of  such  copartners.  (Steven- 
son V.  Jachson,  9  B.  R.  255.) 

A  creditor  holding  notes  both  of  the  partnership  and  of  the  individual  part- 
ners for  a  partnership  debt  has  the  right  to  prove  the  notes  against  the  respective 
makers,  and  is  entitled  to  receive  dividends  from  the  joint  and  separate  estates 
according  to  such  proof.  (Meade  v.  National  Bank  of  Fayetteville,  2  B,  E.  173 ; 
s.  c.  6  Blatch.  180;  s.  c.  1  L.  T.  B.  108.) 

Although  by  this  section,  where  partners  in  trade  shall  be  adjudged  bank- 
rupts, all  the  joint  property  of  the  partnership  and  also  all  the  separate  estate 
of  each  of  the  partners  shall  be  taken,  yet  in  the  distribution  the  joint  and  sep- 
arate estates  are  considered  as  distinct  estates.  This  is  perfectly  clear  by  the 
rule  laid  down  for  their  administration.  It  has  therefore  been  held  that  a  joint 
creditor  having  a  security  upon  the  separate  estate  is  entitled  to  prove  Against 
the  joint  estate  without  giving  up  his  security ;  he  would,  therefore,  by  the  same 
principle,  be  allowed  to  prove  his  whole  claim  against  both  estates,  and  receive 
a  dividend  from  each,  but  so  as  not  to  receive  more  than  the  full  amount  of  his 
debt.  A  creditor  holding  a  note  indorsed  both  by  the  firm  and  by  one  of  the 
copartners,  may  prove  his  claims  against  both  estates.  (In  re  Howard,  Cole  & 
Co.  4  B.  R.  571 ;  s.  c.  2  L.  T.  B.  161 ;  Emery  v.  Oanal  National  Banh,  7  B.  R. 
217 ;  s.  c.  5  L.  T.  B.  419 ;  Meade  v.  National  Bank  of  Fayetteville,  2  B.  R.  173 ; 
s.  c.  6  Blatch.  180 ;  s.  c.  1  L.  T.  B.  108 ;  in  re  Bradley,  2  Biss.  615 ;  in  re  Peter 
Farnum,  6  Law  Rep.  21.) 

If  a  dividend  has  been  paid  by  one  estate,  the  amount  thereof  should  be  de- 
ducted and  a  dividend  only  on  the  balance  allowed  from  the  other.  (In  re  Peter 
Farnum,  6  Law  Rep.  21 ) 

Although  the  consideration  passed  to  the  firm,  yet  if  the  obligation  is  given' 
by  the  partners  individually,  and  not  by  the  firm  name,  the  debt  is  provable 
against  their  individual  estate.     (InreBacjius  Machine  Co.  5  B.  R.  303.) 

Where  the  partnership  as  such  receives  and  uses  the  funds  belonging  to  an 
estate  of  which  one  partner  is  the  executor,  with  full  knowledge  of  its  character,^ 
it  becomes  liable  therefor,  and  the  beneficiaries  may  prove  their  claim  either 
against  the  partnership  estate  or  against  the  individual  estate  of  the  partner  who 
was  executor.     (In  re  E.  P.  &  E.  M.  Tesson,  9  B.  R.  378.) 

If  a  person  takes  the  note  of  one  partner  without  knowing  that  the  money 
is  for  the  benefit  of  the  firm,  he  can  not  prove  a  claim  against  the  firm  after 
he  has  obtained  a  judgment  on  the  note.  (In  re  Hugh  T.  Herrick,  13  B.  R. 
312.) 
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A  person  who  takes  a  note  of  one  partner  for  money  loaned  for  the  use  of 
the  firm,  can  not  prove  a  claim  against  the  firm.  {In  re  Hugh  T.  HeiTick,  13 
B.  R.  312.) 

Where  the  deposition  on  its  face  shows  a  several  debt,  the  creditor  can  not 
be  held  to  have  proceeded  against  the  joint  estate,  although  the  proof  is  in  that 
form.     {In  re  Hugh  T.  Herrick,  13  B.  B.  312.) 

A  judgment  against  the  partners  individually  and  others  constitutes  a  several 
■debt  as  to  the  partners,  and  can  not  be  proved  against  the  joint  estate.  {In  re 
Hugh  T.  Herrick,  13  B.  K.  312.) 

A  creditor  holding  a  partnership  bond,  by  express  terms  joint  and  several,  for 
a  partnership  debt,  has  the  right  to  prove  it  against  the  separate  estates,  and.  is 
entitled  to  receive  dividends  out  of  the  individual  assets.  {In  re  Bigelow  et  al. 
3  B.  R.  371 ;  s.  c.  3  Ben.  146;  s.  c.  2  L.  T.  B.  41.) 

A  joint  agreement  given  by  two  members  of  a  firm  to  indemnify  a  retiring 
partner  may  be  proved  for  the  full  amount  against  the  separate  estate  of  each 
partner.     {In  re  Beers  et  al.  5  B.  R.  211.) 

A.  bond  signed  by  the  members  of  a  firm,  in  their  individual  names,  as 
'sureties,  and  not  given  for  a  partnership  liability,  is  a  claim  against  them  indi- 
vidually, and  not  as  members  of  the  firm.  {In  re  W.  D.  Webb  &  Co.  2  B.  B. 
614;  s.  c.  2  L.  T.  B.  87;  s.  c.  16  Pitts.  L.  J.  43;  in  re  Edmund  H.  Miller,  1  N. 
Y.  Leg.  Obs.  38 ;  in  re  Roddin  &  Hamilton,  6  Biss.  377.) 

Where  one  of  the  partners  of  a  bankrupt  firm  is  also  a  member  of  another 
firm,  a  claim  by  the  latter  against  the  former  may  be  proved  by  the  solvent 
partner,  for  the  firms  are  regarded  as  distinct  legal  entities,  capable  of 
contracting  with  each  other  in  equity.  {In  re  Buckhause  &  Gough,  10  B.  R. 
206.) 

When  a  partnership  consists  of  two  persons,  and  they  both  sign  a  note«or  bill 
with  their  individual  names,  and  not  by  the  name  of  the  firm,  or  one  draws  a 
bill  and  the  other  accepts  it,  if  it  is  in  fact  for  a  partnership  object,  it  may  be 
treated  fortell  purposes  as  a  partnership  debt.  {In  re  Henry  Warren,  2  Ware, 
322.) 

When  the  intention  of  the  contracting  parties  is  that  the  firm  shall  be  bound, 
and  the  contract  is  within  the  scope  of  the  partnership  business,  the  contract 
will  bind  the  firm  in  whatever  form  it  may  be  made,  whether  signed  by  the 
partners  jointly,  or  with  the  firm  name,  or  by  one  partner  alone.  {In  re  Henry 
Warren,  2  Ware,  322.) 

The  presumption  that  arises  from  the  form  of  the  note,  that  the  separate 
name  of  the  partner  was  taken  from  choice,  may  be  overcome  by  proof  that  no 
such  election  was  made.     {In  re  Henry  Warren,  2  Ware,  322.) 

A  creditor  who  takes  the  individual  note  of  one  partner  in  a  transaction  for 
the  benefit  of  the  firm  is  presumed  to  elect  to  take  that  in  preference  to  the 
firm  note.     {In  re  Henry  Warren,  2  Ware,  322.) 

The  assignee  of  the  firm  is  the  assignee  of  a  member  of  the  firm,  and  m»y 
sue  to  recover  money  due  to  him.  {BabUtt  v.  Burgess,  7  B.  R.  561:  s.  o  2 
Dillon,  169.)  ' 

An  assignee  of  a  firm  may  recover  property  transferred  by  one  partner  in  vio- 
lation of  the  bankrupt  law.     {Barnewall  v.  Jones,  14  B.  R.  278.) 

Assignee  of  Individual  Partner. 

An  adjudication  upon  the  petition  of  one  partner  in  his  own  behalf;  and  as  a 
member  of  a  firm,  does  not  pass  the  partnership  effects  to  his  assignee  (In  re 
Paulson,  1  N.  Y.  Leg.  Obs.  6,  cited.)  b      ■     \       y 

Upon  the  bankruptcy  of  one  partner,  his  private  property  and  his  interest 
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in  the  funds  of  the  firm  pass  to  his  assignee.     {Harrison  v.  Sterry,  5  Oranch, 
289;  s.  c.  Bee,  244.) 

The  assignee  of  a  bankrupt  partner  and  the  remaining  solvent  partner,  are 
tenants  in  common  in  respect  to  the  partnership  funds,  and,  like  all  tenants  in 
common,  one  party  can  not  call  the  joint  property  out  of  the  hands  of  the  other. 
They  are  entitled  equally  to  the  possession  in  law.  Neither  party  is  strictly 
entitled,  as  against  the  other,  to  anything  more  than  his  share  of  the  surplus 
after  the  partnership  debts  are  paid.  (Murray  v.  Murray,  5  John.  Oh.  60; 
Ayer  v.  Brastow,  6  Law  Rep.  498;  m  re  Shannahan  &  West,  6  Biss.  .39.) 

Where  partners  agree  to  give  another  an  interest  in  the  assets  after  the  pay- 
ment of  the  firm  debts,  the  latter  upon  the  bankruptcy  of  the  former,  is  not 
entitled  to  receive  the  property  from  their  assignee  until  the  debts  are  paid.  {In 
re  Shannahan  &  West,  6  Biss.  39.) 

The  solvent  partner  has  generally  the  right  to  retain  the  control  and  possession 
of  the  partnership  assets  until  an  account  is  taken  for  the  purpose  of  applying 
them  in  good  faith  to  the  discharge  of  the  joint  debts  and  for  his  share  of  the 
surplus.     {Ayer  v.  Brastow,  5  Law  Rep.  498;  Talcott  v.  Dudley,  5  III.  427.) 

The  solvent  partner,  upon  the  dissolution  of  the  partnership  by  bankruptcy, 
being  a  tenant  in  common,  may  retain  and  distribute  the  funds  in  his  possession, 
and  may  sell  the  partnership  effects  for  a  valuable  consideration  and  without 
fraud.  They  can  not  be  called  out  of  his  possession  by  his  cotenant.  But,  on 
the  other  band,  there  is  no  foundation  in  law  or  equity  for  the  solvent  partner 
to  call  to  account  either  the  partnership  debtors  who  have  bona  fide  settled  with 
the  assignee,  or  the  assignee  himself  for  the  funds  in  his  possession.  {Murray 
V.  Murray,  5  Johns.  Oh.  60.) 

The  only  interest  in  partnership  property  which  passes  to  the  assignee  of  an 
individual  partner,  is  the  interest  which  the  bankrupt  may  appear  to  have  on 
taking  an  account.  But  the  interest  of  the  bankrupt  does  not  pass  to  the  as- 
signee with  precisely  the  same  powers  over  the  property  which  the  bankrupt 
himself  had.  Before  the  bankruptcy,  his  power  over  it  was  that  of  a  partner; 
it  was  a  joint  tenancy.  The  bankrupt  could  dispose  of  the  whole  property. 
But,  by  the  bankruptcy,  the  partnership  is  dissolved,  and  the  joint  tenancy 
severed.  The  assignee  succeeds  to  the  rights  of  the  bankrupt,  not  as  a  partner, 
but  as  a  tenant  in  common.     {Ayer  v.  Brastow,  5  Law  Rep.  498.) 

Without  a  special  order  of  the  court  for  that  purpose,  the  assignee  of  an  in- 
dividual partner  has  no  power  to  take  and  dispose  of  the  assets  of  the  firm  so 
as  to  divest  the  rights  of  the  other  partners  and  vest  the  entire  interest  in  the 
assets  of  the  firm  in  a  purchaser  at  his  sale.    {Buchner  v.  Oalcote,  28  Miss.  432.) 

Where  one  partner  becomes  bankrupt,  the  district  court  may  take  into  its 
own  hands  the  exclusive  management  and  adrainstration  of  all  the  partnership 
Assets  and  inhibit  the  other  partners  from  intermeddling  therewith  for  the  pur- 
pose of  ascertaining  the  partnership  assets  and  debts,  and  adjusting  and  dis- 
tributing the  same,  but  will  do  so  with  caution.  {Parker  v.  Muggridge,  2 
Story,  334;  Ayer  v.  Braitoio,  5  Law  Rep.  498;  McLean  v.  Ihmsen,  1  West.  L. 
J.  :89.) 

A  creditor  who  has  obtained  a  judgment  against  the  ostensible  partner  may 
levy  on  the  firm  goods,  although  they  are  placed  in  the  possession  of  the  as- 
signee of  the  dormant  partner  prior  to  the  levy,  but  after  the  issuing  of  the 
execution.    ( TallcoU  v.  Dudley,  5  111.  427.) 

If  one  partner,  who  owns  all  the  property,  is  declared  a  bankrupt,  his  as- 
signee will  be  estopped  from  denying  that  his  copartner  had  all  the  usual 
rights  of  a  partner  as  against  an  attaching  creditor  of  the  firm.  {Kelly  v.  Scott, 
49  N.  Y.  595.) 

The  appropriation  of  the  firm  property  to  pay  an  individual  debt  of  one 
partner,  where  he  becomes  a  b.»nkrupt,  does  not  bind  the  firm  unless  the  solvent 
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partners  asisent  to  it  prior  to  the  commencement  of  the   proceedings  in  bank- 
ruptcy.    {Anahutz  v.  Mtmmtmns,  9  Penn.  180) 

The  assignee  of  a  liquidating  partner  is  merely  a  mandatary  of  the  interest 
of  the  other  partner  for  purposes  of  liquidation,  and  a  purchaser  from  him  will 
not  acquire  that  interest.     (AJein  v.  OaUey,  10  Bob.  [La.]  410.) 

The  assignee  of  an  individual  partner,  does  not  by  virtue  of  the  interest  he 
takes  in  the  firm,  acquire  any  claim  against  the  bankrupt.  (Buckner  v.  Oalcote, 
28  Miss.  432.) 

Where  one  partner  becomes  bankrupt,  his  assignee  can  take  only  that  por- 
tion of  the  partnership  assets  which  would  belong  to  the  bankrupt  after  pay- 
ment of  all  the  partnership  debts,  and  the  solvent  partners  have  a  lien  upon  the 
partnership  assets  for  all  the  partnership  debts,  and  also  for  their  own  shares. 
{Farler  v.  Mvggridge,  2  Story,  334.) 

The  assignee  of  an  individual  partner,  who  is  a  member  of  three  firms  com- 
posed of  the  same  individuals,  can  only  claim  what  may  be  due  after  the  pay- 
ment of  all  the  debts  of  the  firms,  and  upon  an  account  of  the  respective  interests 
of  the  partners  inter  se.     {Buckner  v.  Caleote,  28  Miss.  432.) 

Where  an  individual  partner  applies  alone  and  surrenders  partnership  assets, 
a  sale  by  his  assignee  will  pass  the  entire  interest  of  the  firm.  (Judson  v.  ia- 
throp,  6  La.  An.  587.) 

If  the  assignee  of  the  bankrupt  partner  settles  with  the  partnership  debtor, 
the  solvent  paitner  can  not  set  aside  such  settlement  in  order  to  obtain  posses- 
sion of  what  was  due  from  the  debtor  for  the  purpose  of  distribution,  inasmuch 
as  the  assignee  had  competent  power  to  make  the  settlement  and  to  obtain  pos- 
session of  what  was  due  and  coming  from  the  settlement  for  the  like  purpose  of 
distribution.     (Murray  Y.Murray,  5  Johns.  Oh.  60.) 

The  assignee  of  one  partner  may  become  a  party  on  the  record  \fith  the 
other  partner  or  his  assignee  when  the  suit  is  prosecuted  to  collect  a  demand 
due  to  the  firm.     (Cannon  v.  Wellford,  22  Gratt.  195.) 

Where  the  partnership  is  insolvent,  so  that  the  assignee  of  an  individual 
partner  has  no  interest  in  the  efiects  of  the  firm,  the  assignee  need  not  be  made  ' 
a  party  to  a  suit  in  equity  to  obtain  payment  of  a  debt  due  to  the  firm.     {Coe  v. 
WhitbecJe,  11  Paige,  42.) 

Where  one  partner  becomes  bankrupt,  a  suit  on  a  cause  of  action  belonging 
to  the  firm  should  be  brought  in  the  name  of  the  solvent  partner  and  the  as- 
signee. {Peel  11.  Ringgold,  6  Ark.  546;  Coe\.  Whitbeck,  11  Paige,  42;  Bahey 
V.  Norton,  45  Miss.  703.) 

But  it  must  be  shown  that  there  is  another  person  not  coplaintiff  who  ought 
to  be  joined.  This  may  be  by  a  plea  in  abatement,  or  by  nonsuit,  if  proved  at 
the  trial,  or  by  demurrer,  if  it  appears  on  the  face  of  the  declaration.  -If  the 
non-joinder  of  the  solvent  partner  is  relied  on  to  nonsuit  the  assignee,  the  de- 
fendant must  prove  the  existence  of  such  a  partner,  {ffalsey  v.  Norton,  45 
Miss.  703.) 

If  upon  the  declarations  of  the  firm  one  partner  takes  the  firm  assets  and 
undertakes  to  pay  the  firm  debts,  and  the  retiring  partner  subsequently  pays 
firm  debts  to  an  amount  more  than  sufficient  to  cover  the  deficiency  that  might 
remain  after  applying  the  joint  assets  to  pay  the  joint  debts,  the  assignee  of  the 
latter  is  entitled  to  the  surplus  of  the  firm  assets  in  the  hands  of  the  former. 
{Syde  V.  Baker,  11  Pac.  L.  R.  81.) 

There  must  be  an  adjudication  of  bankruptcy  against  the  partners  composing^ 
the  firm,  and  an  assignee  must  be  appointed  in  such  a  proceeding  before  any 
step  can  be  taken  to  reach  the  partnersljip  assets  in  bankruptcy.  The  partner- 
ship property  can  not  be  taken  and  administered  by  the  bankrupt  court  unless 
all  the  persons  who  have  an  interest  as  copartners  in  such  property  are  adjudged 
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bankrupt.  An  assignee  of  the  individual  and  separate  estate  of  one  partner  has 
no  title  to  call  third  parties  to  an  account  for  partnership  property.  The  court 
•does  not  intend  to  decide  what  the  right  of  the  assignee  would  be  to  set  aside  a 
transfer  of  the  bankrupt's  interest  in  the  joint  property.  {In  re  T.  S.  Shepard, 
S  B.  R.  172;  s.  c.  3  Ben.  847;  Forsaith  v.  Merritt,  3  B.  R.  48;  s.  c.  Lowell, 
536;  s.  c.  1  L.  T.  B.  1B8;  Withrow  v.  Fowler,  7  B.  R.  339 ;,s.  c.  5  Pac.  L.  R. 
102;  Amsinch  v.  Bean,  8  B.  R.  228;  s.  c.  11  B.  R.  495;  s.  c.  10  Blateh.  361; 
s.  c.  22  Wall.  395.) 

The  assignee  of  an  individual  partner  can  not  maintain  an  action  to  recover 
money  of  the  firm  secretly  paid  to  a  firm  creditor,  in  fraud  of  the  rights  of  other 
creditors,  under  a  compromise.  {Amainch  v.  Bean,  8  B.  R.  228;  s.  c.  11  B. 
R.  495;  s.  c.  10  Blateh.  361;  s.  c.  22  Wall.  393.) 

Distribution  of  Assets. 

This  section  was  inserted  simply  to  indicate  the  correct  and  equitable  mode 
of  administration  of  the  partnership  property  and  separate  estates  of  each  part- 
ner when  two  or  more  persons  who  are  partners  in  trade  shall  be  adjudged  bank- 
rupt, and  can  not  be  made  to  apply  to  a  case  where  only  one  of  the  partners  is 
proceeded  against.  In  its  main  features  it  embodies  no  new  law,  but  was  only 
declaratory  of  the  equitable  principles  which  the  courts  had  adopted  in  the  dis- 
tribution of  the  bankrupt's  assets.  It  was,  nevertheless,  proper  and  useful  in 
this  respect — that  it  put  to  rest  the  long  mooted  and  much  discussed  question  of 
the  power  of  the  bankrupt  court,  in  administering  the  bankrupt's  estate,  to  make 
■orders  for  the  marshaling  of  assets  and  the  payment  of  partnership  debts  with 
partnership  funds,  and  separate  debts  with  separate  funds,  without  the  inter- 
vention of  proceedings  by  bill  in  equity.  {In  re  Meliok,  4  B.  R.  97 ;  Collins  v. 
Hood,  4  McLean,  186;  in  re  Collier,  Taylor  &  Co.  12  B.  R.  266;  Ancker  v. 
Leoy,  3,Strobh.  Eq.  197.)  ■  , 

The  rule  applies  only  where  the  joint  estate  as  well  as  the  separate  is  before 
the  court  for  distribution,  and  where  there  are  joint  creditors  and  also  separate 
creditors.  {LewU  v.  U.  8.  13  B.  R.  33;  s.  c.  14  B.  R.  64;  g.  c.  92  U.  S.  618; 
■in  re  R.  S.  Pease,  13  B.  R.  168.) 

In  the  distribution  of  the  estate,  it  is  of  no  consequence,  excepting  in  the 
matter  of  expense,  whether  there  are  two  proceedings  by  or  against  two  part- 
ners or  only  one.  Everything  is  conducted  in  the  same  way,  and  the  rights  of 
<;reditors  and  all  others  are  precisely  the  same.  {In  re  Edward  P.  Morse,  13  B. 
E.  376.) 

Where  one  partner  goes  into  bankruptcy  alone,  the  separate  creditors  are  en- 
titled to  be  paid  solely  out  of  the  separate  estate,  and  the  partnership  creditors 
are  entitled  solely  to  be  paid  out  of  the  partnership  estate.  {In  re  William  In- 
galls,  5  Law  Rep.  401 ;  in  re  Henry  B.  Williams,  5  Law  Rep.  402.) 

Premises  used  by  partners  for  the  purpose  of  carrying  on  their  trade  are 
prima  facie  a  part  of  the  partnership  property.  {Osborn  v.  McBride,  16  B.  R. 
22 ;  s.  0.  3  Saw.  690.) 

Eeal.estate  held  as  partnership  assets  does  not  lose  that  character  until  it  is 
shown  not  only  that  the  firm  creditors  have  been  paid,  but  that  as  between 
themselves  the  accounts  of  the  partners  have  been  settled.  {Hiacoch  v.  Green, 
12  B.  R.  507.) 

If  real  estate  is  purchased  as  a  speculation  in  which  the  capital  is  to  be  de- 
rived from  and  the  losses  sustained  by  the  assets  of  the  firm,  and  the  profits 
which  may  accrue  are  to  augment  the  capital  of  the  firm,  it  will  be  deemel  to  be 
partnership  assets.     {Hiscock  v.  Qreen,  12  B.  R.  507.) 

If  a  partner,  after  a  formal  dissolution,  continues  to  carry  on  business  under 
the  firm  name,  with  the  consent  of  his  copartner,  his  trade  assets  should  be 
treated  as  joint  assets.     {In  re  Edward  P.  Morse,  13  B.  R.  376.) 
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Where  an  individual  partner  is  bankrupt,  a  partnership  creditor  who  has 
received  a  payment  in  part  from  the  firm  assets  held  by  the  copartners,  may 
prove  his  debt  for  the  balance,  and  share  'pro  rata  with  the  individual  creditors. 
{In  re  R.  S.  Pease,  13  B.  R.  168.) 

When  a  partner  takes  all  the  firm  property  and  stipulates  to  pay  all  the  firm 
debts,  he  makes  those  debts  his  individual  debts,  and  the  creditors  of  the  part- 
nership may  prove  their  debts  against  him  alone,  and  share  in  his  separate  estate 
pro  rata  with  his  individual  creditors.  By  this  promise  he  is  bound,  and  the 
creditors  of  the  firm  are  in  equity  entitled  to  enforce  it  against  him.  It  is,  on 
their  election  to  avail  themselves  of  it,  cumulative  to  their  other  rights. 
They  need  not  release  the  firm  in  order  to  get  the  benefit  of  this  promise  made 
by  one  of  the  members  for  their  benefit.  The  right  of  the  creditors  is  not  de- 
feated by  his  subsequent  bankruptcy.  They  may  assent  to  and  claim  the  bene- 
fit of  it  at  any  time,  either  before  or  after  the  banlsruptcy  of  the  debtor.  {In  re 
Wm.  Downing,  3  B.  R.  748;  s.  c.  1  Dillon,  33;  s.  c.  1  L.  T.  B.  207;  in  re 
George  Rice,  9  B.  R.  873 ;  in  re  Walter  P.  Long  &  Co.  9  B.  R.  227 ;  s.  c.  7  Ben. 
141 ;  in  re  Collier,  Taylor  &  Co.  12  B.  R.  266.) 

An  agreement  between  two  traders  to  unite  their  stocks  in  trade,  as  the 
capital  of  a  partnership  to  be  formed  between  them,  and  to  convert  the  separate 
debts  of  either  into  joint  debts  of  the  firm,  will  not  entitle  a  separate  creditor^ 
who  has  not  acceded  in  any  way  to  the  arrangement,  to  prove  in  bankruptcy 
as  a  joint  creditor  of  the  firm.  {In  re  Isaacs  &  Cohen,  6  B.  R.  92;  s.  c.  3- 
Saw.  35.) 

If  partners  divide  the  firm  property  on  a  dissolution,  and  one  partner  puts 
his  share  into  a  new  firm,  the  assignee  of  the  last  firm  is  entitled  to  have  it  first 
applied  towards  the  payment  of  the  partnership  debts,  as  against  a  creditor  of 
the  prior  firm  who  has  levied  an  execution  thereon.  {Crane  v.  Morrison,  13 
Pac.  L.  R.  81.) 

When  there  is  no  joint  estate  and  no  solvent  partner,  all  the  creditors,  joint 
and  separate,  will  shaxe  pari  passu  in  the  estate  of  the  bankrupt  partner,  in  case 
of  his  separate  application  for  the  benefit  of  the  bankrupt  act.  Under  such 
circumstances,  the  creditors  of  the  firm  have  a  right  to  prove  their  debts  against 
the  estate  of  the  bankrupt'  partner,  and  are  entitled  to  share  pro  rata  under 
section  5091,  as  it  extends  to  "  all  creditors  whose  debts  are  duly  proved,"  and 
are  embraced  in  the  discharge  provided  for  in  section  5119.  In  other  words, 
this  section  of  the  bankrupt  act  only  comes  into  operation  when  there  are  firm 
assets,  and  the  proceedings  are  instituted  against  the  firm  and  each  of  its  mem- 
bers, in.  which  case  the  assets  are  to  be  marshaled  according  to  the  equity  rule, 
firm  creditors  to  have  priority  a?  respects  the  joint  assets,  and  individual  credit- 
ors as  respects  the  separate  estate  of  their  debtor.  {In  re  Wm.  Downing,  3  B. 
R.  748;  s.  c.  1  Dillon,  38;  s.  c.  1  L.  T.  B.  207;  in  re  Fred'k  Jewett,  1  B.  R. 
491 ;  s.  c.  7  A.  L.  Reg.  291 ;  s.  c.  15  Pitts.  L.  J.  854;  in  re  Goedde  &  Co.  & 
B.  R.  295 ;  in  re  George  Rice,  9  B.  R.  373 ;  in  re  Knight,  8  B.  R.  436 ;  s.  c.  2 
Biss.  518;  inre  William  Mills,  11  B.  R.  74;  Tucler  v.  Oxley,  5  Cranch,  34; 
s.  c.  1  Cranch  0.  C.  419;  contra,  in  re  Byrne,  1  B-.  R.  464;  s.  c.  7  A.  L.  Reg. 
499;  in  re  Prear,  1  B.  R.  660;  s.  c.  35  How.  Pr.  249;  s.  c.  2  Ben.  467.) 

In  order  to  share  in  the  separate  estate,  there  must  be  absolutely  no  joint 
estate.  If  thtre  is  any,  however  small,  the  joint  creditors  can  not  be  allowed  to 
receive  dividends  from  the  separate  estate  {In  re  Albert  Marwick,  2  Ware, 
233;  s.  c.  3  N.  Y.  Leg.  Obs.  286  (-  in  re  Elijah  E.  Smith,  18  B.  R.  500.) 

The  rule  covers  all  cases  where  there  is  a  joint  fund,  without  regard  to  its 
origin.  A.  separate  creditor  may  therefore  purchase  a  worthless  asset  belonging 
to  the  joint  fund  for  a  small  sum  in  order  to  defeat  the  right  of  the  joint  credit- 
ors to  share  in  the  separate  estate.  {In  re  Albert  Marwick,  2  Ware,  233 ;  s.  c. 
3  N.  Y.  Leg.  Obs.  286.) 

Where  there  are  partnership  assets,  the  partnership  creditors  can  not  shar& 
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in  the  individual  estate  although  the  partners  were  declared  bankrupts  on  sepa- 
rate petitions.     (Z»  re  Edward  P.  Morse,  18  B.  R.  376.) 

Where  there  are  assets  of  a  firm  and  of  the  individual  members  thereof,  each 
estate  must  pay  its  proportion  of  the  entire  expenses  of  administering  the  estate. 
{In  re  Elijah  E.  Smith,  18  B.  E.  500;  in  re  William  Ingalls,  5  Law.  Rep.  401.) 

If  the  firm  assets  are  only  sufficient  to  pay  the  cost  of  the  proceedings,  the 
firm  creditors  may  share  in  the  individual  estate,  for  the  VFords  "  net  proceeds" 
refer  to  the  estate  to  be  distributed  among  the  creditors,  and  were  only  de- 
signed to  exclude  one  class  in  case  there  were  some  funds  for  distribution  in  the 
class  to  which  such  creditors  belonged.  {In  re  McEwen  &  Sons,  12  B.  R.  11 ; 
s,  c.  6  Biss.  294.) 

Where  the  firm  is  in  bankruptcy,  the  firm  creditors  may  share  pari  passu 
with  the  separate  creditors  in  the  separate  estate  if  there  are  no  joint  assets,  {In 
re  Collier,  Taylor  &  Co.  12  B.  R.  266.) 

The  burden  of  proving  that  there  is  a  joint  fund  rests  upon  the  individual 
creditors.  The  partnership  creditors  can  not  be  required  to  prove  a  negative. 
{In  re  Frederick  Jewelt,  1  B.  R.  491 ;  s.  c.  7  A.  L.  Reg.  291 ;  s.  c.  15  Pitts.  L. 
J.  364;  contra,  in  re  Byrne,  1  B.  R.  464;  s.  c.  7  A.  L.  Reg.  499.) 

The  court  will  not  presume  that  the  other  partner  is  solvent  and  has  property 
that  can  be  reached  by  the  joint  creditors.  His  pecuniary  responsibility  is  a 
matter  of  affirmative  proof  by  the  individual  creditors  who  object  to  the  firm 
creditors  sharing  in  a  dividend  from  the  bankrupt's  estate.  {In  re  George  Rice, 
9  B.  R.  373.) 

If  a  petition  is  filed  against  a  firm,  and  an  adjudication  is  thereupon  entered 
against  the  firm  and  one  partner,  but  no  adjudication  is  entered  against  the  other 
partner,  the  separate  creditors  of  the  partner  so  declared  bankrupt,  can  not  par- 
ticipate in  the  firm  assets.  An  adjudication  against  the  other  partner  can  only 
be  necessary  for  the  purpose  of  reaching  his  individual  property,  and  may  be 
made  at  any  subsequent  time,  if  it  becomes  necessary  in  the  course  of  the  pro- 
ceedings.    {In  re  Kinkead,  7  B.  R.  489 ;  3  Biss.  405.) 

When  partners  are  in  fact  insolvent,  they  are  considered  in  equity  as  hold- 
ing the  partnership  effects  in  trust  for  the  benefit  of  the  firm  creditors,  and 
they  can  not,  by  a  transfer  of  the  interest  of  one  to  the  other,  defeat  this  trust. 
A  sale  by  one  partner  to  his  copartner  when  the  firm  is  insolvent  and  upon  the 
eve  of  bankruptcy,  which,  if  upheld,  would  operate  to  apply  the  property  of  the 
retiring  partner  to  the  payment  of  the  individual  debts  of  the  partner  purchasing, 
is  presumptively  fraudulent  as  to  firm  creditors,  and  the  court  will  set  aside  such 
sale,  and  distribute  the  property  as  firm  property  to  the  payment  of  the  firm 
debts.  If  the  legal  effect  of  such  transfer  is  to  change  the  order  of  payment  and 
prefer  certain  creditors,  the  private  creditors  over  the  firm  creditors,  it  will  be 
void  as  creating  a  preference.  {In  re  Cook  &  Gleason,  3  Biss.  116;  Collins  v. 
Sood,  4  McLean,  186.) 

If  a  transfer  of  the  firm  property  to  one  of  the  copartners  is  made  honestly 
and  in  good  faith  upon  a  dissolution,  and  for  a  valuable  consideration,  and  with- 
out any  fraud  or  collusion  between  the  copartners  to  defeat  the  rights  of  the 
joint  creditors,  the  joint  property  becomes  by  such  transfer  the  separate  property 
of  such  copartner.     {In  re  Walter  P.  Long  &  Co.  9  B.  R.  227;  s.  c.  7  Ben.  141 .) 

Where  only  five  days  had  intervened  between  the  dissolution  of  the  firm  and 
the  commencement  of  proceedings  in  bankruptcy,  the  transfer  of  the  partnership 
property  was  held  to  be  void,  as  a  fraud  on  the  partnership  creditors,  and  the 
property  so  transferred  was  held  to  be  a  joint  fund.  {In  re  Byrne,  1  B.  R.  464; 
s.  c.  7  A.  L.  Reg.  499.) 

When  firm  property  has  been  transferred  to  a  partner  under  an  agreement 
to  apply  the  proceeds  of  the  same  to  the  payment  of  the  firm  debts,  and  he  has 
purchased  other  property,  and  mingled  it  with  the  firm  property  in  such  a  man- 
ner as  to  make  it  impossible  to  distinguish  between  them,  the  whole  should  be 
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regarded  as  his  individual  property,  and  liable,  in  the  first  instance,  to  his  indi- 
vidual debts.     {In  re  H.  B.  Montgomery,  3  B.  E.  374;  s.  c.  3  L.  T.  B.  40.) 

The  separate  estate  of  a  partner  is  that  in  which  he  is  separately  interested 
to  the  exclusion  of  his  copartners.  If  the  interest  of  each  partner  extends  to  the 
entire  stock  in  trade,  the  excess  of  the  interest  of  one  partner  over  that  of  the 
other  partners  is  not  the  former's  separate  estate.  {In  re  Lowe  &  Richards,  11 
B.  R.  221.) 

If  the  surviving  partner,  with  the  knowledge  and  consent  of  the  administra- 
tor of  the  deceased  partner,  converts  the  firm  assets  to  his  own  use,  the  property 
belongs  to  his  individual  estate.     {In  re  William  Mills,  11  B.  R.  74.) 

If  one  partner  in  good  faith  sells  the  partnership  property  to  his  copartner, 
who  agrees  to  pay  the  firm  debts,  the  property  from  the  moment  of  sale  ceases  to 
be  partnership  property,  and  becomes  the  individual  property  of  the  purchas- 
ing partner,  and  primarily  liable  for  the  payment  of  his  individual  debts.  {In  re 
William  H.  Wiley,  4  Biss.  214.) 

When  the  bankrupt  has  been  a  member  of  two  separate  firms,  the  property 
of  each  firm  must  be  applied  to  the  payment  of  its  own  debts  in  preference  to 
the  debts  of  the  other  firm.  No  part  of  the  proceeds  of  such  property  can  be 
applied  to  the  latter  debts  until  the  former  are  fully  paid.  {In  re  Hinds  et  al. 
8  B.  R.  351.) 

If  any  surplus  remains  after  the  individual  creditors  are  paid,  it  must  be  dis- 
tributed pro  rata  among  all  the  creditors  who  have  proved  their  claims  and  to 
whom  the  partner  was  liable  either  as  a  member  of  the  bankrupt  firm  or  any 
other  firm.     {In  re  Robert  K.  Dunkerson  &  Co.  12  B.  R.  391 ;  s.  c.  4  Biss.  S23.) 

If  a  partner  is  a  member  of  two  distincts  firms,  both  of  which  are  liable  to  a 
creditor  on  commercial  paper,  the  creditor  has  no  advantage  over  the  creditors  of 
either  firm  in  the  distribution  of  his  individual  estate.  {In  re  R.  K.  Dunkerson 
&  Co.  4  Biss.  227.) 

If  the  partners  conduct  business  in  two  different  places  under  different 
names,  the  two  firms,  in  the  distribution  of  the  assets,  will  be  treated  as  one 
firm,  and  no  notice  will  be  taken  of  the  indebtedness  of  one  firm  to  the  other. 
{In  re  Theo.  H.  Vetterlein  et  al.  4  B.  E.  599;  s.  c.  5  Ben.  311 ;  Buchner  v.  Cal- 
coU,  28  Miss.  432 ;  Ballin  v.  Ferst,  55  Geo.  546 ;  vide  in  re  Buckner  &  Co. 
28  Miss.  447,  note.) 

If  one  of  the  bankrupts  is  a  member  of  a  firm  which  is  a  creditor,  the  whole 
dividend  should  not  be  paid  to  the  firm,  but  the  proportion  to  which  the  bank- 
rupt would  be  entitled  should  be  retained  for  his  individual  creditors,  and  the 
rest  paid  to  the  other  members  of  the  firm.    {In  re  Joel  A.  H.  Ellis,  5  Ben.  421.) 

The  firm  creditors  can  not  have  recourse  to  the  separate  estate  for  money  ad- 
vanced by  the  firm  to  one  of  the  partners.  {In  re  G.  H.  Lane  &  Co.  10  B.  R. 
135 ;  in  re  McEwen  &  Son,  12  B.  R.  11 ;  s.  c.  6  Biss.  294 ;  in  re  John  McLean 
&  Son,  15  B.  R.  383.) 

The  firm  creditors  can  not  have  recourse  to  the  separate  estate  for  goods  sold 
by  the  firm  to  one  of  the  partners.     {In  re  G.  H  Lane  &  Co.  10  B.  R.  135.) 

The  amount  which  a  firm  is  entitled  to  prove  against  a  copartner,  is  the  bal- 
ance that  remains  after  deducting  the  partner's  share  of  the  profits.  (In  re  Jav 
Cooke  &  Co.  12  B.  R.  80.)  ^  ' 

If  a  creditor,  having  a  firm  note  indorsed  by  a  partner  and  holding  property 
of  the  partner  as  security,  obtains  payment  by  the  sale  of  a  security,  the  separate 
creditors  are  entitled  to  receive  from  the  joint  estate  a  sum  equal  to  the  dividend 
on  the  note.     {In  re  Norman  B.  Foote  et  al.  12  B.  R.  337.) 

If  the  holder  of  a  firm  note  indorsed  by  one  partner  resorts  to  the  separate 
estate,  the  separate  creditors  are  entitled  to  be  substituted  in  the  place  of  the 
holder  of  the  note,  and  allowed  to  prove  the  note  against  the  joint  estate  (In 
re  Norman  B.  Foote  et  al.  12  B.  E.  337.)  ' 
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Real  estate  purchased  with  the  intention  that  it  shall  be  held  as  partnership 
property,  will  be  deemed  to  be  personalty  so  far  as  creditors  are  concerned,  and 
will  be  applied  to  pay  firm  debts,  even  as  against  individual  creditors  who  have 
obtained  judgments  which  would  otherwise  be  liens  thereon.  (Marrett  v.  Mwr- 
phy,  11  B.  R.  131 ;  s.  c.  1  Cent.  L.  J.  554.) 

If  partners  purchase  land  with  partnership  funds,  and  take  a  deed  to  themselves 
jointly  as  tenants  in  common,  and  the  orphans'  court,  upon  the  death  of  one  of 
them,  orders  his  interest  in  the  land  to  be  sold,  the  proceeds  do  not  belong  to 
the  assignee  of  the  surviving  partner.  What  was  sold  was  the  estate  of  the 
decedent,  and  not  that  of  the  partnership.  The  money  is  the  proceeds  of  his 
estate.  Whether  the  sale  was  of  a  moiety  of  the  lands,  the  title  of  the  decedent 
as  a  tenant  in  common,  or  his  interest  as  a  partner  in  the  firm,  the  result  is  the 
same,  and  the  assignee  has  no  right  to  the  money.  (Jones'  Appeal,  70  Penn. 
169.) 

A  creditor  holding  a  judgment  against  one  partner  acquires  no  lien  upon  firm 
property  transferred  to  that  partner  at  a  time  when  the  firm  is  insolvent,  (In 
re  Cook  &  Gleason,  3  Biss.  122.) 

If  the  judgment  of  a  partnership  creditor  against  the  firm  is  prior  in  point  of 
time  to  the  judgment  of  an  individual  creditor  against  one  of  the  partners,  the 
share  which  the  partnership  creditor  is  entitled  to  receive  out  of  the  partnership 
assets  must  be  first  applied  as  a  credit  on  his  judgment  against  the  separate 
partner,  in  relief  of  the  fund  of  such  separate  partner,  for  the  benefit  of  the 
separate  creditor.     (In  re  A.  T.  Lewis,  8  B.  R.  546.) 

When  a  judgment  has  been  obtained  by  a  partnership  creditor  against  the 
members  of  the  firm,  it  operates  as  a  several  lien  against  the  real  estate  of  each 
partner,  and  if  prior  in  point  of  lime  to  a  judgment  obtained  against  an  individual 
partner  by  an  individual  creditor  of  such  partner,  is  to  be  preferred  to  such  sub- 
sequent judgment.     (In  re  A.  T.  Lewis,  8  R.  B.  546.) 

A  creditor  who  holds  a  judgment  against  all  the  partners,  rendered  on  a  firm 
note,  is  not  entitled  to  a  dividend  out  of  the  separate  estate  of  each  partner  on 
an  equal  footing  with  the  separate  creditors.  {In  re  Berrian  et  al.  44  How. 
Pr.  216;  s.  0.  6  Ben.  297.) 

The  assignee  may  settle  an  indebtedness  of  the  partnership  by  canceling  a 
debt  due  from  the  creditor  to  the  separate  estate  of  one  of  the  partners,  and 
placing  the  sum  to  the  proper  account.  If  the  claim  is  disputed,  the  assignee 
may  retain  in  his  possession  as  much  of  the  proceeds  which  would  otherwise 
belong  to  the  creditor  of  the  partnership  as  may  be  necessary  to  satisfy  the  debt 
due  from  the  partnership  creditor  to  the  separate  estate  of  one  of  the  members. 
{l/i  re  Atkinson  &  Kellogg,  10  B.  B.  535;  s.  c.  7  0.  L.  N.  9.) 

The  rule  that  appropriates  partnership  property  to  the  payment  of  partner- 
ship debts  is  for  the  benefit  of  the  partners,  and  they  may  waive  it.  A  mortgage 
is  not  void  as  against  partnership  creditors,  because  the  notes  or  debts  which  it 
was  in  fact  given  to  secure  were  individual  debts  of  the  respective  partners,  and 
not  ptoperly  a  partnership  demand.  (In  re  Kahley  et  al.  4  B.  R.  378 ;  s.  c.  2 
Biss.  383.) 

The  presumption  is,  that  an  arrangement  made  by  one  partner  to  sell  firm 
property,  and,  in  consideration  thereof,  to  receive  goods  for  his  own  individual 
use,  is  entered  into  by  both  parties  in  fraud  of  the  partnership.  This  presump- 
tion may  be  rebutted  by  showing  an  express  or  implied  assent  of  the  other  pait- 
ntrs,  but  without  such  proof  the  arrangement  is  void.  (Taylor  v.  Bosch,  5  B. 
E.  399.) 

A  member  of  a  firm  may- assign  his  interest  in  the  existing  assets  of  the  firm, 
subject  to  the  claims  of  the  creditors  of  the  firm  and  of  the  other  partners.  The 
fact  that  the  mortgagor  purchased  other  goods  after  the  making  of  the  mortgage, 
and  mingled  them  with  mortgaged  goods,  is  not  material,  when  the  proceeds  of 
the  property  actually  mortgaged  are  more  than  the  sum  claimed  by  the  mort- 
gagee. The  mortgagor  can  not,  by  such  an  act,  in  any  way  affect  the  title  of 
the  mortgagee.     (Thompson  v.  Spittle,  102  Mass.  207.) 
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The  fact  that  a  nDte  secured  by  a  mortgage  is  also  secured  by  the  signature 
of  a  surety  who  gave  the  payee  a  mortgage  of  his  property  as  additional  security, 
imposes  no  obligation  on  the  payee  of  the  note  to  resort  to  him.  He  has  a  right 
to  resort  to  the  principal  debtor  and  to  the  security  obtained  from  him.  Against 
the  surety  the  unsecured  creditors  have  no  superior  equity.  {Thompson  v. 
Bpittle,  102  Mass.  207.)  ^ 

If  the  separate  estate  of  one  partner  is  more  than  enough  to  pay  his  sepa- 
late  debts,  at  the  amounts  proved  as  they  stood  at  the  time  of  the  adjudica- 
tion of  bankruptcy,  the  surplus  of  such  separate  estate  over  such  debts  is  to  be 
added  to  the  partnership  estate,  and  applied  to  the  payment  of  joint  debts,  before 
paying  interest  on  the  separate  debts  after  that  time.  (In  re  Berrian  ej  al.  44 
How.  Pr.  216 ;  s.  c.  6  Ben.  297.) 

A  former  partner  of  the  bankrupt  will  not  be  allowed  to  receive  a  dividend  on 
notes  given  to  him  by  the  bankrupt  for  his  share  in  the  firm  at  the  time  of  the 
dissolution  thereof  until  the  joint  creditors  are  paid  in  full.  {In  re  Fredk.  Jew- 
el*, 1  B.  E.  495;  s.  c.  7  A.  L.  Eeg.  294.) 

Discharge. 

Upon  an  application  for  a  discharge,  there  are  in  reality  two  cases,  and  the 
petition  of  each  partner  for  a  discharge,  and  the  objections  made  to  it,  must  be 
considered  severally.  Each  bankrupt  must  stand  or  fall  by  his  own  acts. 
Those  of  his  copartner,  committed  without  his  knowledge,  will  not  affect  him, 
excepting  that  a  neglect  to  do  what  the  law  positively  requires,  such  as  keeping 
proper  books,  will  affect  both,  though  it  should  actually  be  the  neglect  of  one 
only.  {In  re  George  &  Proctor,  Lowell,  409 ;  in  re  George  M.  Garwood, 
Crabbe,  516.) 

Specifications  which  apply  to  one  partner  alone  will  not  prevent  the  discharge 
of  the  other  partners.  The  discharge  is  to  be  granted  or  refused  to  them  the 
same  as  it  would  be  if  the  defaulting  partner  were  not  a  party  to  the  proceed- 
ings.    {In  re  Scofleld  et  al.  3  B.  R.  551.) 

The  question  whether  the  bankrupts  were  partners  oi'  not,  at  the  time  of  the 
commencement  of  proceedings  in  bankruptcy,  will  not  be  entertained  on  the 
bearing  of  their  petition  for  a  discharge.  {In  re  Gilbert  &  Lamphier,  1  N.  Y. 
Leg.  Obs.  327.)    -  .  r       . 

Proceedings  Adhere  Partners  Reside  in  Different   Districts. 

This  section  applies  only  to  a  case  where  two  or  more  persons  who  are 
partners  are  adjudged  bankrupts.  The  clause  which  provides  that  where  "  such 
(Copartners  reside  in  different  districts,  that  court  in  which  the  petition  is  first 
filed,  shall  retain  exclusive  jurisdiction  over  the  case,"  means  that  where  two  or 
more  petitions  are  filed  in  different  districts,  praying  that  two  or  more  persons 
who  are  partners  be  adjudged  bankrupt,  the  court  in  which  the  first  in  order  of 
time  is  filed  shall  have  exclusive  jurisdiction  to  do  what  this  section  allows  and 
requires  to  be  done  in  a  case  where  two  or  more  persons  who  are  partners  are 
adjudged  bankrupts.  {In  re  Boyian,  1  B.  E.  2;  s.  c.  1  Ben.  266:  in  re  M.  0. 
Smith,  1  B.  R.  214.) 

This  provision  implies  that  the  court  which  first  obtains  jurisdiction  over  the 
subject-matter  of  the  petition  and  over  the  person  of  the  petitioner,  shall  have 
exclusive  jurisdiction  over  the  case;  that  is  over  the  subject-matter  of  the  peti- 
tion and  over  all  the  copartners,  if  the  non-petitioning  copartners  are  brought  in 
by  appropriate  process.  {In  re  Penn  et  al.  5  B.  E.  30;  s  c  5  Ben  89-  s  c  2 
L.  T.  B.190.)  ,  '  •       .    •    • 

One  partner  can  not  file  a  petition  against  his  copartners  in  the  district  where 
be  resides,  but  m  which  they  have  neither  resided  nor  carried  on  business  dur- 
ing any  portion  of  the  six  months  next  preceding  the  filing  of  the  petition  {In 
re  Work,  McOough  &  Co.  30  Leg.  Int.  861 ;  contra,  in  re  Penn  et  aZ.  5  B  E  30  • 
ac.  5  Ben.  89;  s.  c.  2L.  T.  B.  190.)  ■^.  .^", 
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Where  the  members  of  a  firm  reside  in  different  districts,  the  only  court  that 
has  jurisdiction  of  a  petition  against  the  firm,  is  the  district  court  of  the  district 
in  which  the  firm  carries  on  business.  {Gameron  v.  Oanieo,  9  B.  R.  527;  in  re 
Horace  Hall,  5  Law  Rep.  269.) 

If  proceedings  to  have  the  firm  declared  bankrupt,  are  commenced  in  one  dis- 
trict on  the  same  day  that  proceedings  in  bankruptcy  are  commenced  by  one  of 
the  partners  in  another  district,  the  assignee  elected  in  the  former  proceeilings  is 
alone  the  proper  assignee  of  the  firm.     {Gannon  v.   WeUford,  22  Gratt.  195.) 

By  the  commencement  of  proceedings  to  have  a  firm  declared  bankrupt,  the 
district  court  obtains  jurisdiction  of  both  partners,  and  a  subsequent  proceed- 
in?  by  one  partner  in  another  district  is  void.  {Gannon  v.  WeUford,  22  Graft. 
195.) 

When  each  partner  files  a  separate  petition  in  distinct  and  separate  courts, 
the  partnership  property  will  not  vest  in  the  assignee  of  either  court.  The  pro- 
ceedings in  the  court  where  the  latest  petition  was  filed  are  void.  {In  re  Green- 
afield,  42  How.  Pr.  469 ;  s.  c.  5  Ben.  552.) 

An  adjudication  against  a  member  of  a  firm  in  one  district  does  not  prevent 
4  subsequent  adjudication  against  the  firm  in  another  district,  {In  re  Jewett  & 
■Co.  15  B.  R.  126;  s.  c.  16  B.  R.  48;  s.  0.9  0.  L.  N.  845.) 

Sec.  5122. — The  provisions  of  this  Title  shall  apply  to  all 
moneyed,  business  or  commercial  corporations  and  joint  stock 
companies,  and  upon  the  petition  of  any  officer  of  any  such  cor- 
poration or  company,  duly  authorized  by  a  vote  of  a  majority  of 
the  corporators  at  any  legal  meeting  called  for  the  purpose,  or 
upon  the  petition  of  any  creditor  of  such  corporation  or  company, 
made  and  presented  in  the  manner  provided  in  respect  to  debtors, 
"the  like  proceedings  shall  be  had  and  taken  as  are  provided  in 
the  case  of  debtors.  All  the  provisions  of  this  Title  which  apply 
to  the  debtor,  or  set  forth  his  duties  in  regard  to  furnishing  sched- 
ules and  inventories,  executing  papers,  submitting  to  examina- 
tions, disclosing,  making  over,  secreting,  concealing,  conveying, 
assigning,  or  paying  avcay  his  money  or  property,  shall  in  like 
manner,  and  with  like  force,  effect,  and  penalties,  apply  to  each 
and  every  officer  of  such  corporation  or  company,  in  relation  to 
the  same  matters  concerning  the  corporation  or  company,  and 
the  money  and  property  thereof.  AH  payments,  conveyances, 
and  assignments  declared  fraudulent  and  void  by  this  Title  when 
made  by  a  debtor  shall  in  like  manner,  and  to  the  like  extent,  and 
with  like  remedies,  be  fraudulent  and  void  when  made  by  a  cor- 
poration or  company.  Whenever  any  corporation  by  proceedings 
under  this  Title  is  declared  bankrupt,  all  its  property  and  assets 
■shall  be  distributed  to  the  creditors  of  such  corporation  in  the 
manner  provided  in  the  Title  in  respect  to  natural  persons.  But 
no  allowance  or  discharge  shall  be  granted  to  any  corporation 
or  joint  stock  company,  or  to  any  person  or  officer  or  member 
thereof. 

Statute  Revised— March  2,  1867,  ch.  176,  §  37,  14  Stat.  535. 

Construction. 

Only  such  portions  of  the  bankruptcy  system  as  are  expressly  or  impliedly 
-adopted  by  this  section  are   applicable  to  corporations   or  joint  stock   com- 
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panies.  (New  Lamp  CUmney  Cn.  v.  Ansonia  Brass  ,b  Copper  Oo.  13  B.  R. 
385;  s.  c.lOB.R.  355-,  s.  c.  64  Barb.  435 ;  s.  c.  53  N.  Y.  123 ;  s.  c.  91  U.  S.. 
656.) 

"What  Corporations. 

A  corporation  created  for  the  purpose  of  carrying  on  or  pursuing  any  lawful 
business  defined  by  its  charter,  and  clothed  with  power  so  to  do  for  the  sake  or 
gain,  is  clearly  a  business  corporation,   and  amenable  to   the  provisions  of  the 
bankrupt  act.      {RanUn  &  Pullen  v.  Florida,  Atlantic  &  0,  O.  E.  S.  Co.  1  B._ 
R.  647;  s;c.  1  L.  T.  B.  85.) 

Public  corporations  created  for  municipal  or  political  purposes,  and  such 
private  corporations  as  are  ecclesiastical  or  eleemosynary,  or  established  for  the 
•advancement  of  learning,  are  clearly  not  made  subject  to  the  provisions  of  the 
act.  The  words,  "  moneyed,  business,  or  commercial  corporations,"  are  intended 
to  embrace  all  those  classes  of  corporations  that  deal  in  or  with  money  or  prop- 
erty in  the  transactions  of  money,  business,  or  commerce,  for  pecuniary  gain, 
and  not  for  religious,  charitable,"  or  educational  purposes.  The  attempt  to  limit 
the  word  "business"  so  as  to  be  merely  synonymous  with  trading,  would  de- 
prive it  of  its  meaning  bjyond  that  included  in  the  other  words,  "moneyed" 
and  "  commercial."  A  trading  corporation  is  a  commercial  corporation.  The 
word  "  business  "  has  a  broader  meaning  as  applied  to  corporations.  A  rail- 
road corporation  is  chartered  to  conduct  the  business  of  a  common  carrier,  and 
is  subject  to  the  provisions  of  the  act.  If  the  whole  inttrest  does  not  belong  to 
the  government,  or  if  the  corporation  is  not  created  for  the  administration  of 
political  or  municipal  power,  the  corporation  is  private.  The  question  whether 
railroad  corporations  are  subject  to  be  dealt  with  under  the  provisions  of  the 
bankrupt  act  is  not  one  of  which  the  solution  is  dependent  upon  the  special  pro- 
visions of  the  statutes  of  the  several  States  regulating  the  transfer  of  the  corpor- 
ate property  or  franchises,  or  the  mode  applying  them  to  the  payment  of  the 
corporate  debts.  As  the  system  of  bankruptcy  is  to  be  uniform  throughovft  the 
United  States,  the  solution  of  this  question  must  depend  upon  the  construction 
of  the  terms  of  the  act  itself,  and  not  upon  the  particular  legislation  of  the 
several  States.  {Adams  v.  Railroad  Company,  4  B.  R.  314;  s.  c.  6  A.  L.  Rev., 
365;  s.  c.  1  Holmes,  30;  Sweatt  v.  Railroad  Co.  5  B.  R.  234;  s.  c.  ]'  L.  T.  B., 
278 ;  in  re  Southern  Minn.  R.  R.  Co.  10  B.  R.  86 ;  contra,  Tucker  v.  Opelouioi 
&  GreaiWestern  R.  R.  Co.  3  B.  R.  quarto,  SI.) 

Railways  are  created  for  the  purpose  of  carrying  passengers  and  freight,  and 
they  are  everywhere  regarded  as  common  carriers,  when  engaged  in  transport- 
ing merchandise  and  the  baggage  of  their  passengers.  Steamship  and  steam- 
boat companies,  when  incorporated  and  engaged  in  accomplishing  the  purpose 
for  which  thej'  are  created,  and  canal  corporations  not  of  a  public  character,  are 
undoubtedly  commercial  corporations.  Created  as  railways  are  for  the  same 
general  purpose  as  the,  other  corporations  named,  they  are  legally  known  by  the 
same  denomination,  and  are  properly  included  in  the  same  classiflcation.  All 
such  corporations  contract  immense  amounts  of  business,  and  may,  perhaps,  in 
view  of  that  fact  be  well  enough  called  business  corporations,  but  their  true 
legal  and  constitutional  denomination  is  that  of  commercial  corporations,  as  they 
are  created  for  the  purpose  of  transporting  passengers  and  freight,  which  is  a 
commercial  business,  as  it  involves  intercourse  and  an  interchange  of  commodi- 
ties. Every  corporation  which  transacts  business  for  gaiu  as  its  chief  and  ulti- 
mate purpose  is,  in  a  general  sense,  a  business  corporation.  The  word  business 
as  applied  to  corporations  has  a  broader  meaning  than  the  word  commercial  as 
used  in  the  same  clause,  but  it  was  not  the  intention  of  Congress  to  give  such  a 
scope  to  the  word  business  as  to  supersede  the  words  moneyed  and  commercial, 
and  leave  them  without  any  practical  signification.  Railways  are  private  cor- 
porations just  as  much  as  steamship  and  steamboat  companies,  or  canal  corpora- 
tions, where  the  stock  belongs  to  the  corporators,  or  as  much  as  moneyed,, 
manufacturing  or  business  corporations.     Doubtless  some  such  corporations  are: 
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more  convenient  and  useful  than  others,  but  the  question  is  not  affected  by  the 
degree  of  importance  which  attaches  to  the  corporation.  (Sweatt  v.  Boston  S 
H.  Go.  5  B.  R.  234;    s.  c.  1  L.  T.  B.  278;    Ala.  &  Ohat.  R  R.  Co.  v.  Jonea,  5 

B.  R.  97 ;  Winter  v.  R.  S.  Co.  7  B.  R.  289 ;  s.  c.  2  DiUon,  487  ;  in  re  Green- 
ville &  Col.  R.  R.  Co.-  6  A.  L.  J.  422 ;  s.  c.  5  0.  L.  N.  124;  in  re  California 
Pacific  R.  R.  Co.  11  B.  R.  193;  s.  c.  3  Saw.  240.) 

The  business  of  insurance  is  included  within  the  definitions  of  the  section. 
{In  re  Merchants'  Ins.  Co.  6  B.  R.  43 ;  s.  c.  3  Biss.  162 ;  s.  c.  2  L.  T.  B.  248.) 

Inasmuch  as  the  general  bankrupt  law  has  not  yet  expressly  repealed  the 
specific  provisions  relating  to  the  administration  of  the  affairs  of  insolvent 
national  banks,  and  does  not  necessarily  contradict  them,  it  must  be  presumed 
that  it  was  the  intention  of  Congress  to  except  this  class  of  corporations  from 
the  operations  of  the  law.  (Smith  v.  Manuf.  Nad  Bank,  9  B.  R.  122;  s.  c.  & 
Biss.  499.) 

The  jurisdiction  of  the  bankrupt  court  is  not  ousted  because  the  State  ia 
a  creditor.  {In  re  Greenville  &  Col.  R.  R.  Co.  6  A.  L.  J.  422 ;  s.  c.  5  C.  L. 
N.  124.) 

Voluntary  Petition. 

No  other  petition  on  behalf  of  the  corporation  can  be  recognized  under  the 
act  than  one  which  has  been  duly  authorized  by  a  vote  of  a  majority  of  the  cor- 
porators at  a  legal  meeting  calledfor  the  purpose.  A  "corporator,"  as  under- 
stood both  in  the  law  respecting  corporations  and  in  common  speech,  is  one  who 
is  a  member  of  a  corporation ;  that  Is  to  say,  one  of  the  constituents  or  stock- 
holders of  the  corporation.  Congress  has  power  to  prescribe  the  conditions 
upon  which  the  benefits  of  the  act  may  be  attained,  and  the  mode  of  procedure 
for  their  attainment,  and  when  prescribed,  these  conditions  must  be  complied 
with.  The  action  of  a  board  of  trustees  which,  by  the  laws  of  the  State,  has  the 
management  of  the  ordinary  business  of  the  corporation,  can  not  be  regarded  as 
the  action  of  the  corporators.  The  corporators  themselves  must  act  in  a  meeting 
called  for  that  purpose.  {In  re  Lady  Bryan  Mining  Co.  4  B.  R.  144,  394;  s.  o. 
2  Abb.  C.  C.  527;  s.  o.  1  Saw.  349;  Ansonia  Brass  Oo.  v.  Chimney  Co.  10  B. 
R.  355;  s.  c.  13  B.  R.  885;  s.  c.  64  Barb.  435;  s.  c.  53  N.  Y.  123;  s.  c.  91  U. 
S.  656.) 

The  only  fair  and  reasonable  construction  of  the  words  ''  majority  of  the  cor- 
porators "  is  to  so  interpret  them  as  that  the  holders  of  a  majority  of  the  shares 
of  the  capital  stock  may  authorize  the  filing  of  a  petition.  When  a  corporation 
seeks  to  avail  itself  of  the  provisions  of  the  bankrupt  act,  it  can  do  so  only  in  the 
mode  prescribed  by  the  act,  and  the  petition  in  bankruptcy  can  only  be  filed  by 
authority  of  the  corporators  holding  a  majority  of  the  shares  of  stock,  given  at  a 
legal  meeting  called  for  that  express  purpose.  Where  the  comn>encement  of 
proceedings  was  unauthorized  and  void,  no  subsequent  ratification  by  the  cor- 
porators can  make  the  proceedings  valid.  It  is  not  a  matter  of  agency  but  of 
jurisdiction.     {In  re  Lady  Bryan  Mining  Co.  4  B.  R.  144,  3!^4;  s.  c.  2  Abb.  0. 

C.  527;  s.  c.  1  Saw.  349.) 

Where  all  practicable  measures  have  been-  taken  to  have  a  fair  stockholders' 
meeting,  the  vote  will  be  deemed  sufficient  although  there  was  an  irregularity  in 
the  call  on  account  of  the  contumacy  of  some  of  the  directors.  {Dams  v.  Rail- 
road, 13  B.  R.  258;  s.  c.  1  Woods,  661.) 

If  a  stockholder  dies  intestate  and  no  letters  of  administration  are  taken  out 
on  his  estate,  his  stock  can  not  be  counted.  (Freeman's  NalH  Banlc  v.  Smith, 
13  Blatch.  220.) 

When  the  petition  of  a  corporation  has  been  filed  without  the  consent  of  the 
corporators  legally  obtained,  an  attiching  creditor  may  file  a  petition  asking  to 
have  the  proceedings  dismissed.  (In  re  Lady  Bryan  Mining  Co.  4  B.  R.  144,, 
394;  s.  c.  2  Abb.  0.  C.  527;  s.  c.  1  Saw.  349.) 
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If  the  petition  is  filed  by  viitue  of  a  resolution  of  the  directors  alone,  it  will 
not  be  dismissed  at  the  instance  of  a  corporator  who,  with  full  knowledge  of 
all  the  facts,  delayed  making  his  application  for  more  than  a  year.  (In  re  Bal- 
timore County  Dairy  Association,  11  B.  R.  253;  s.  c.  2  Md.  L.  R.  297;  in  re 
Jefferson  Ins.  Co.  11  B.  R.  287.) 

The  proof  of  his  claim  does  not  estop  a  creditor  from  setting  up  thp  inva- 
lidity of  the  proceedings  on  the  ground  that  the  petition  was  filed  by  the  officers 
without  the  consent  of  the  corporators,  for  consent  can  not  give  jurisdiction. 
(Ansonia  Brass  Go.  v.  Chimney  Co.  10  B.  R.  355  ;  s.  c.  13  B.  R.  885;  s.  c.  64 
Barb.  435;  s.  c.  53  N.  Y.  123;  s.  c.  91  U.  S.  656.) 

Whether  the  president  was  duly  authorized  to  file  the  petition  or  not,  is  a 
question  of  fact  to  be  determined  by  the  district  court.  If  there  is  a  total  de- 
fect of  evidence  to  prove  the  essential  fact  and  the  court  finds  it  without  proof, 
the  action  of  the  court  is  void,  but  when  the  proof  exhibited  has  a  legal  ten- 
dency to  show  a  case  of  jurisdiction,  then,  although  the  proof  may  e  slight  and 
inconclusive,  the  action  of  the  court  will  be  valid  until  it  is  set  aside  by  a  direct 
proceeding  for  that  purpose.  {New  Lamp  Chimney  Co.  v.  Ansonia  Brass  & 
■Copper  Co.  10  B.  R.  355;  s.  c.  13  B.  R.  385;  s.  c.  64  Barb.  435;  s.  c.  53  N.  Y. 
123;  s.  c.  91  U.  S.  656.) 

Whether  the  officers  who  filed  the  petition  were  duly  authorized  to  do  so  by 
a  proper  vote  of  the  stockholders,  is  a  question  that  cannot  be  raised  in  a  collat- 
eral action.     [Davis  V.  Railroad  Co.  13  B.  R.  258;  s.  c.  1  Woods,  661.) 

Even  though  the  petition  is  filed  upon  the  authority  of  a  vote  of  the  di- 
rectors and  not  of  the  corporators,  yet  the  funds  in  the  hands  of  the  assignee 
cannot  be  attached  under  a  writ  of  attachment  issued  upon  a  j  udgment  ren- 
dered in  a  State  court  against  the  corporation.  The  question  whether  the  petition 
was  filed  by  an  officer  of  the  corporation  legally  authorized  by  the  act  to  do  so, 
is  one  which  belongs  to  the  bankrupt  court;  and  whilst  the  proceedings  in 
bankruptcy  are  in  fieri,  its  judgment  and  the  grounds  upon  which  it  was  ren- 
dered are  not  matters  of  review  in  a  State  court.  The  assignee  holds  the  proper- 
ty by  virtue  of  his  appointment  by  the  bankrupt  court,  and  to  that  court  alone 
is  he  responsible  for  its  custody  and  disposition.  {Newman  v.  Fisher,  37  Md. 
•259.) 

In  cases  of  involuntary  bankruptcy,  it  is  not  necessary  that  there  shall  be 
a  previous  vote  of  the  shareholders  or  corporators  in  order  to  authorize  an  at- 
torney to  appear  for  the  corporation,  and  admit  the  alleged  acts  of  bankruptcy 
and  consent  to  an  adjudication.  {Leiter  v.  Payson,  8  B.  R.  817;  s.  c.  9  B.  B. 
^205 ;  s.  c.  6  C.  L.  N.  157.) ' 

Effects  of  Bankruptcy. 

The  creditors  have  a  right  to  all  the  property  of  the  corporation  which  is 
all  that  they  acquire  by  bankruptcy,  and  the  provision  in  the  law  declaring 
that  it  shall  not  be  discharged,  is  based  upon  that  proposition,  and  the  ulterior 
remedy  which  they  may  have  predicated  upon  the  personal  responsibility  of  the 
stockholders,  officers,  or  members,  and  which  would  be  destroyed  if  the  debt 
itself  were  discharged.  (Allen  v.  Soldiers"  Bus.  Mes.  &  Dispatch  Co.  4  B.  R. 
537;  s.  0.  2L.  T.  B.  158.) 

A  corporation  for  all  essential  purposes  is  as  effectually  dissolved  by  the 
<;ommencement  of  proceedings  in  bankruptcy,  as  if  a  solemn  judgment  were 
pronounced  to  that  effect.  It ,  is  such  a  dissolution  as  will  afford  creditors  a 
remedy  against  the  individual  shareholders  where  they  are  made  liable  upon 
dissolution  of  the  corporation.  (State  Savings  Association  v.  Eelloaa  52  iHo. 
583.)  '^'" 

•  A  bankrupt  corporation  is  not  liable  for  an  injury  caused  by  the  negligence 
of  an  assignee  or  receiver.  {Mets  y  .  Buffalo,  Corrv  &  P.  R  R  Co  12  B  R 
■559;  s.  0.  58N.  Y.  61.) 
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The  purchasers  of  a  franchise  of  a  bankrupt  corporation  do  not,  by  the  pur- 
chase, talie  the  place  of  the  pre-existing  stoclvholders,  and  thereby  become  the 
corporators  acquiring  the  corporate  entity.  {Metz  v.  Buffalo,  Carry  <Ss  P.  JR.  B. 
Co.  12  B.  R.  559;  s.  c.  58  N.  Y.  61.) 

Suits  Against  Stocltliolders. 

Before  recovery  can  be  had  in  an  action  at  law  from  the  stocliholders  of  an 
insolvent  corporation  in'  respect  of  the  unpaid  balances  on  their  stock  subscrip- 
tions, there  must  be  either  corporate  action  to  fix,  or  a  judicial  ascertainment  of, 
the  defendant's  liability.     {Payson  v.  Broohe,  1  W.  N.  89.) 

It  is  not  competent  for  the  assignee  of  a  bankrupt  corporation  of  his  own 
motion  to  make  an  assessment  on  unpaid  balances  or  instalments  on  stock  in 
such  corporation.     {Payson  v.  Broohe,  1  W.  N.  89.) 

The  assignee  can  not  file  a  bill  In  equity  against  the  stockholders  for  the 
purpose  of  having  an  account  of  the  assets  taken,  and  a  call  made  for  unpaid 
subscriptions.     {Myers  v.  Seeley,  10. B.  R.  411 ;   s.  c.  1  Cent.  L.  J.  451.) 

The  district  court  has  the  power  to  call  in  the  unpaid  stock  for  the  purpose 
of  paying  the  debts  of  the  corporation.  {In.  re  Republic  Ins.  Co.  3  Biss.  452; 
Sanger  v.  Upton,  13  B.  R.  226;  s.  c.  91  II.  S.  56;  Weister  v.  Upton,  91  TJ.  S. 
65.) 

If  the  certificate  of  stock  provides  that  the  balance  unpaid  thereon  shall  be 
paid  on  the  call  of  the  directors  when  ordered  by  a  vote  of  the  majority  of  the 
stockholders  themselves,  the  bankrupt  court  may  make  or  direct  any  assessment 
or  call  necessary  or  preliminary  to  the  collection  of  the  assets,  as  fully  to  all 
intents  and  purposes  as  the  stockholders  or  directors  could  have  done  if  the  com- 
pany had  not  gone  into  bankruptcy.  After  the  commencement  of  the  proceed- 
ings in  bankruptcy,  neither  the  chartered  ofiBoers  nor  stockholders  had  any  right 
to  interfere  with  the  collection  or  distribution  of  the  estate.  All  power  over  the 
estate  and  the  assets  of  the  company  became  thereby  vested  in  the  bankrupt 
court,  which  then  had  the  power  and  control  over  the  assets  that  was  previously 
vested  in  either  the  chartered  officers  of  the  company,  or  the  stockholders,  or 
both  collectively.  {Upton  v.  Ham,sbrough,  V)  B.  R.  369;  s.  c.  8  Biss.  417; 
Sanger  Y.Upton,  13  B.  R.  226 ;  s.  c.  91  U.  S.  56.) 

Although  the  right  to  make  an  assessment  does  not  arise  under  the  charter, 
except  in  case  of  "  losses  exceeding  the  means  of  the  corporation,"  yet  the  clause 
does  not  limit  the  right  of  the  company  or  court  to  make  an  assessment  for  the 
payment  of  losses  only.  When  the  funds  are  exhausted  by  losses,  and  an 
assessment  becomes  necessary,  it  may  be  made  for  all  purposes,  either  to  pay 
debts  already  contracted  or  to  create  a  new  fund  for  the  purpose  of  a  business 
basis.     {In  re  Republic  Ins.  Co.  3  Biss.  452.) 

Kvery  stockholder  is  bound  to  take  notice  of  what  the  bankrupt  court  does 
in  winding  up  the  affairs  of  the  company,  and  it  is  in  the  discretion  of  the 
bankrupt  court  whether  to  direct  notice  to  be  given  to  the  stockholders  or  not 
before  or  daring  an  assessment  upon  the  stock.  {Upton  v.  Burnham,  8 
B.  R.  221 ;  s.  c.  3  Biss.  520 ;  Upton  v.  Eansbrough,  10  B.  R.  869 ;  s.  c.  3  Biss. 
417.) 

If  the  order  is  made  without  notice,  they  may  be  considered  as  quasi  parties 
to  the  bankruptcy  proceedings  to  such  an  extent  as  to  be  bound  by  it  in  a 
collateral  action.  If  they  are  dissatisfied  with  it,  they  have  such  a  standing  in 
the  bankrupt  court  as  to  enable  them  to  move  in  that  court  to  set  aside  the 
order  if  improvidently  made,  or  to  apply  for  a  review  in  the  circuit  court.  If 
they  omit  to  do  so,  they  are  concluded  in  a  collateral  action.  Neither  can 
the  question  whether  the  call  is  for  a  larger  amount  than  is  necessary  be 
Inquired  into  collaterally.  {Upton  v.  Eansbrough,  10  B.  R.  369;  s.  c.  3  Biss. 
4ir;  Upton  V.  Barnham,  8  B.  R.  221;  s.  c.  3  Biss.  520;  Sanger  v.  Upton,  13 
B.  R.  226;  s.  c.  91  U.  S.  56;  Midhener  v.  Pagson,.U  B.  R.  49;  s.  c.  8  0.  L.  N. 
17;  s.  c.  2  W.  N.  339.) 
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Not  only  the  corporation,  but  its  entire  constituency,  is  before  the  court, 
and  full  justice  can  be  done  not  only  to  creditors  but  between  stockholders.  If 
a  part  of  the  stockholders  have  paid  more  than  their  fair  proportion,  the  others 
who  have  not  paid  can  be  compelled  to  pay  enough  to  adjust  the  account 
between  stockholders.  The  district  court,  having  all  the  powers  of  a  court 
of  equity  in  the  premises,  can  compel  each  stockholder  to  pay  what  in  equity 
and  good  conscience  he  ought  to  pay,  and  distribute  the  proceeds  of  such 
payment  among  those  entitled  to  receive  it,  whether  creditors  or  stockholders 
who  have  paid  more  than  their  ratable  share.  (Jft  re  Republic  Ins.  Co.  S 
Biss.  4152.) 

An  assessment  may  be  made  to  pay  the  unearned  premiums,  to  cancel  policies 
yet  unexpired.     (In  re  Republic  Ins.  Co.  3  Biss.  452.) 

An  assessment  may  be  made  to  pay  the  expenses  of  closing  the  affairs  of 
the  company.  This  is  incident  to  the  administration  of  the  law,  and  the  item 
is  one  to  be  provided  for  out  of  the  unpaid  stock.  {In  re  Republic  Ins.  Co.  $ 
Biss.  452.) 

An  assignee  of  a  bankrupt  corporation  may  sue  at  law  to  recover  the 
balance  due  on  subscription  for  stock.  {Sanger  v.  Upton,  13  B.  R.  226 ;  s.  c. 
91  U.  S.  56.) 

An  exemplification  of  a  decree  authorizing  an  assessment  of  the  stockholders 
by  the  assignee  is  not  admissible  if  parts  of  the  records  of  the  proceedings  that 
culminated  in  the  decree  are  not  certified  and  there  is  no  offer  to  prove  their 
contents.     {Pay son  v.  Brooke,  1  W.  N.  89.) 

An  assessment  by  the  bankrupt  court  does  not  preclude  a  policy  holder  from 
making  a  defense  to  an  action  on  the  premium  note  which  show^  that  it  is  void. 
{Lamb  v.  Lamb,  13  B.  R.  17;  s.  c.  6  Biss.  420.) 

If  a  parly  pays  part  of  a  subscription  for  stock  and  accepts  a  certificate  in 
blank,  he  is  liable  for  the  unpaid  balance  due  thereon.  {Sanger  v.  Upton,  13  B. 
R.  226;  s.  c.  91  U.  S.  56.) 

A  premium  note  given  to  a  foreign  insurance  company  whose  agent  has  not 
complied  with  the  law  in  regard  to  filing  his  commission  is  void.  {Lamb  v.  Lamb, 
13  B.  R.  17;  s.  c.  6  Biss.  420.) 

Misrepresentation  at  the  time  when  the  subscription  was  taken,  is  no  de- 
fense to  an  action  by  the  assignee  if  the  stockholder  has  been  guilty  of  laches 
in  discovering  the  fraud.  {Farrah  v.  Walker,  18  B.  R.  82 ;  s.  c.  2  Cent.  L.  J. 
670.) 

If  a  party  has  taken  his  certificate  of  stock  and  received  a  dividend  thereon, 
he  can  not  defeat  an  action  for  his  subscription  by  proving  a  representation  in 
regard  to  the  establishment  of  a  local  office  which  was  never  carried  out.  {Mich- 
ener  v.  Payson,  13  B.  R.  49;  s.  c.8  0.  L.  N.  17;  s.  c.  2  W.  N.  339.) 

A  plea  that  a  subscription  was  obtained  by  a  fraudulent  misrepresentation 
must  show  that  the  defendant  made  use  of  reasonable  diligence  to  m  ike  himself 
acquainted  with  the  matters  of  fact  in  respect  of  which  the  fraud  is  claimed,  and 
when  and  how  he  repudiated  the  contract,  and  that  he  offered  to  surrender  the 
certificate  promptly  upon  discovering  the  fraud.  {Upton  v.  Englehart,  3  Dil- 
lon, 496.) 

A  misrepresentation  by  an  agent  of  the  effect  of  the  laws  of  another  State, 
will  not  be  a  defense  to  an  action  by  an  assignee  to  recover  the  amount  due  on 
the  subscription,  if  the  subscriber  has  been  guiltj'  of  any  laches  in  discovering 
the  fraud  and  repudiating  the  subscription.  {Upton  v.  Englehart,  S  Dillon, 
496.) 

Where  papers  having  color  of  compliance  with  the  State  statutes  have  been 
filed  with  the  proper  State  ofiicers,  which  meet  their  approval,  but  are  in  fact  so 
defective  as  to  be  incapable  of  supporting  the  corporation  as  against  the  State, 
they  are  against  a  subscriber  to  its  capital  sufficient  to  constitute  a  coi'poration 


^  5122.]  SUITS  AaAirfST  stookholdees.  797 

de  facto  if  supported  by  proof  of  user.     {Upton  v.  Eamhrough,  10  B.  R.  369;  s. 
■e.  3  Biss.  417.) 

A  resolution  releasing  the  stockholders  from  liability  for  the  balance  due  on 
their  stock  is  fraudulent  and  inoperative  when  not  made  public.  {Upton  v. 
Sansbrough,  10  B.  E.  369;  s.  c.  3  Biss.  417.) 

No  frauli  or  misconduct  by  the  managers  of  a  corporation  can  be  set  up  by 
stockholders  to  defeat  their  liability  to  creditors  on  unpaid  stock.  {In  re  Re- 
public Ins.  Co.  8  Biss.  453  ) 

A  representation  made  by  an  agent  at  the  time  of  taking  a  subscription  that 
no  more  than  twenty  per  cent,  would  be  called  for,  will  not  release  the  sub- 
rscriber  from  his  agreement.     {Payson  v.  Withers,  6  Biss.  269.) 

Stockholders  are  liable  to  be  compelled  to  pay  whatever  remains  unpaid 
upon  their  stock,  whenever  it  becomes  necessary  that  such  payment  should  be 
made  for  the  purpose  of  discharging  the  debts  of  the  company,  although  the 
-words  "  non-assessable "  are  written  or  printed  across,  the  face  of  the  certifi- 
cate. As  between  the  company  and  its  stockholders,  this  contract  may  be  bind- 
ing. {Upton  7.  Burriham,  8  B.  R.  221;  s.  c.  3  Biss.  520;  Wehter  v.  Upton,  91 
U.  S.  65.)  , 

To  a  certain  extent,  the  terms  of  a  grant  are  subject  to  the  control  of  the 
legislature,  and  every  stockholder  takes  his  shares  subject  to  that  control,  and 
subject  also  to  the  control  of  those  who  manage  its  affairs — namely,  the  board 
of  directors.  When  the  legislature  merely  declares  that,  instead  of  the  stock 
being  increased  by  the  corporation  at  the  discretion  of  the  stockholders,  the 
stock  shall  be  increased  by  the  resolution  or  act  of  the  board  of  directors,  there 
is  not  such  a  change  as  will  authorize  a  stockholder  to  say  that  his  subscription 
is  at  an  end.    {Payson  v.  Withers,  5  Biss.  269 ;  Payson  v.  Stoever,  2  Dillon,  427.) 

When  a  citizen  of  one  State  subscribes  to  the  stock  of  a  foreign  corporation, 
he  is  presumed  to  know  what  are  the  terms  of  the  act  which  created  that  cor- 
poration. They,  are  created  by  the  law  of  another  State,  and  he,  for  the  purpose 
of  assuming  his  obligation,  in  a  certain  sense,  goes  into  another  State,  and  casts 
off,  for  the  time,  the  vesture  which  his  own  State  throws  around  him,  and  puts 
.  on  that  of  the  other  State,  and  is  bound  by  the  obligations  which  the  legislature 
of  that  State  has  imposed  upon  the  corporation,  and  the  privileges  which  it  has 
granted,  and  the  conditions  and  terms  of  the  grant.  All  these  he  is  presumed  to 
know,  just  as  much  as  when  he  makes  any  contract  to  be  executed  by  him  in 
another  State.     {Payson  v.  Withers,  5  Biss.  269.) 

The  mere  assignment  of  the  certificate  does  not,  of  itself,  constitute  the  as- 
signee a  stockholder,  or  create  a  liability  upon  the  part  of  such  transferee  to  pay 
assessments  upon  the  stock.     {Upton  v.  Bumham,  3  Biss.  431.) 

The  transferee  of  stock  on  the  books  of  the  corporation  is  liable  for  calls  for 
the  unpaid  portion  made  during  his  ownership  without  proof  of  any  express 
promise  made  by  him  to  pay  such  calls.     {Webster  v.  Upton,  91  C  S.  65.) 

The  vendor  has  a  right  to  reauest  that  the  stock  shall  be  transferred  on  the 
books  of  the  company,  and  when  it  is  made  at  his  request  the  purchaser  becomes 
liable  for  subsequent  calls.     {Webster  v.  Upton,  91  U.S.  65.) 

A  certificate  to  a  party,  or  registry  of  his  name  upon  the  stock  register,  is 
not  absolutely  necessary  to  constitute  the  legal  relation  or  privity.  The  pur- 
chaser may  waive  it,  and  be  held  liable,  without  either  a  certificate  or  registry 
of  his  name.     {Upton  v.  Bumham,  3  Biss.  431.) 

An  indebtedness  on  stock  subscription  is  a  debt  that  prevents  a  transfer  of 
■of  the  stock.     {In  re  Bachman,  12  B.  R.  223 ;  s.  c.  2  Cent.  L.  J.  119 ) 

A  transfer  by  the  ofBcers  of  a  corporation  while  a  debt  remains  unpaid,  is 
void.     {la  re  Bachman,  12  B.  E.  223 ;  s.  c.  2  Cent.  L.  J.  119.) 

Authority  to  an  officer  to  make  the  transfer,  is  not  sufficient  where  the  by- 
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law  requires  that  the  transfer  shall  be  on  the  books  of  the  corporation.  {In  re 
Bachman,  12  B.  E.  223 ;  s.  c.  2  Cent.  L.  J.  119.) 

The  provision  requiring  the  transfer  to  be  upon  the  books  of  the  company  is 
for  the  benefit  of  the  company,  and  the  company  can  waive  it;  and  if  it  is 
waived  at  the  request  of  the  holder  of  the  certificate,  or  with  his  consent,  ex- 
press or  implied,  he  is  liable  directly  to  the  company  for  future  assessments. 
{Upton  V.  BumJiam,  8  B.  K.  221 ;  s.  c.  3  Biss.  431,  520.) 

If  the  certificate  is  indorsed  in  blank,  and  passed  from  the  original  subscrib- 
er to  others,  the  entry  of  the  name  of  the  holder  upon  the  stock  books  is  a 
waiver.  The  holder  of  a  stock  certificate,  by  assignment  and  blank  transfer  to 
him,  becomes  thereby  clothed,  not  only  with  all  the  rights,  but  with  all  the  obli- 
gations of  a  stockholder.     {Upton  v.  Burnham,  8  B.  R.  221 ;  s.  c.  3  Biss.  520.) 

If  a  dividend  is  paid  to  an  officer  at  a  time  when  a  prudent  officer  should 
have  known  that  there  were  no  profits  to  be  divided,  the  assignee  may  recover 
the  amount.     {Main  v.  Mills,  6  Biss.  98.) 

Sec.  5123. — Whenever  a  corporation  created  by  the  laws  of 
any  State,  whoip  business  is  carried  on  wholly  within  the  State 
creating  the  same,  and  also  any  insurance  company  so  created, 
whether  all  its  business  shall  be  carried  on  in  such  State  or  not, 
has  had  proceedings  duly  commenced  against  such  corporation  or 
company  before  the  courts  of  such  State  for  the  purpose  of  wind- 
ing up  the  afi'airs  of  such  corporation  or  company  and  dividing  its 
assets  ratably  among  its  creditors  and  lawfully  among  those  enti- 
tled thereto,  prior  to  proceedings  having  been  commenced  against 
such  corporation  or  company  under  the  bankrupt  laws  of  the 
United  States,  any  order  made,  or  that  shall  be  made,  by  such 
court  agreeably  to  the  State  law  for  the  ratable  distribution  or 
payment  of  any  dividend  of  assets  to  the  creditors  of  such  corpo- 
ration or  company  while  such  State  court  shall  remain  actually 
or  constructively  in  possession  or  control  of  the  assets  of  such  cor- 
poration or  company  shall  be  deemed  valid  notwithstanding  pro- 
ceedings in  bankruptcy  may  have  been  commenced  and  be  pend- 
ing against  such  corporation  or  company. 

Statute  Revised— Feb.  3,  1873,  oh.  135,  17  Stat.  436. 

The  State  laws  relating  to  insolvent  corporations  are  superseded  by  the  bank- 
rupt act.  A  State  court  has  jurisdiction  of  an  action  taken  by  the  State  attor- 
ney-general to  forfeit  the  charter  of  a  corporation ;  but  with  the  degree  of  for- 
feiture the  jurisdiction  ends.  It  can  not  go  on  and  administer  upon  the  property 
of  the  corporation,  for  the  insolvent  laws  of  the  State  touching  insolvent  corpo- 
rations, by  virtue  of  which  the  court  can  alone  act,  are  no  longer  in  force.  The 
fact  that  the  corporation  has  expired,  and  become  extinct  by  the  forfeiture  of  its 
charter,  and  that  in  consequence  thereof  no  proceedings  can  be  had  against  it, 
is  do  defense  to  an  action  to  recover  its  property.  The  court  will  lay  hold  of 
such  property  wherever  it  can  find  it ;  and  persons  in  possession  of  the  same, 
whether  claiming  in  open  wrong  or  under  a  show  of  title,  are  parties  proper  to 
be  made  defendants  in  such  a  proceeding.  Its  property  may  be  taken  from  a 
receiver  appointed  by  a  State  court  in  an  action  to  forfeit  its  charter.  {Thorn- 
hill  V.  Bank,  3  B.  R.  435;  s.  c.  1  L.  T.  B.  156;  s.  c.  3  L.T.  B.  38;  s.  c.  2  0. 
L.  N.  157.) 

A  State  court  which  has  a  general  equitable  jurisdiction  to  settle  the  afiairs 
of  an  insolvent  corporation,  does  not  lose  it  because  proceedings  in  bankruptcy 
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are  instituted  against  the  corporation.  Until  there  is  an  adjudication  of  banli- 
ruptcy,  the  State  court  preserves  its  jurisdiction.  (Watson  v.  Oitmns' Savinas 
Bank,  9  B.  R.  458;  s.  c.  6  Rich.  [N.  S.]  169.) 

An  attorney  of  a  corporation  who  advises  it  to  apply  for  the  benefit  of  the 
bankrupt  law,  after  the  passing  of  an  order  by  a  State  court  restraining  it  from 
disposing  of  its  funds,  is  guilty  of  a  contempt  to  the  State  court.  (Watsmi  v 
Citnena'  Savings  Banh,  9  B.  R.  458 ;  s.  c.  6  Rich.  [N.  S.]  189.) 

The  jurisdiction  of  a  State  court  over  an  insolvent  corporation  is  at  an  end 
the  moment  the  corporation  is  adjudged  a  bankrupt,  and  in  this  respect  there  is 
no  difference  between  the  proceedings  of  a  State  court  under  a  particular  statute 
relating  to  insolvent  corporations  and  its  proceedings  under  its  general  powers  as 
a  court  of  equity,  to  wind  up  the  affairs  of  an  insolvent  corporation.  ( Watson  v. 
Citizen^  Savings  Bank,  11  B.  R.  161.) 

The  district  court  may  take  jurisdiction  of  tfte  affairs  of  an  insolvent  corpora- 
tion, even  after  the  filing  of  a  bill  in  a  State  court,  to  wind  up  its  affairs,  if  no 
receiver  has  been  appointed,  although  tha  officers  may  have  been  enjoined  from 
disposing  of  its  property.     {Watson  v.  Citizens^  Savings  Bants,  11  B.  R.  161.) 

This  section  applies  only  to  such  orders  relating  to  the  ratable  distribution 
or  payment  of  dividends  as  the  State  courts  may  have  passed  prior  to  the  com- 
mencement of  proceedings  in  the  district  court,  or  prior  to  the  adjudication  in 
bankruptcy.  (Watson  v.  Citizens'  Savings  Banh,  11  B.  R.  161;  inra  National 
Life  Ins.  Co.  6  Hiss.  35.) 

A  voluntary  assignment  is  not  a  proceeding  duly  commenced  against  a  cor- 
poration for  the  purpose  of  winding  up  its  affairs,  and  does  not  prevent  an  ad- 
judication of  bankruptcy.     {In  rt  Harris,  Rice  &  Co.  2  Cent.  L.  J.  224  ) 

Until  the  assignee  is  appointed,  the  action  of  the  receivers,  who  are  officers 
of  a  State  court,  and  the  validity  of  arrangements  made  with  them  will  not  be 
affected  by  the  commencement  of  proceedings  in  bankruptcy  against  a  corpora- 
tion. {Adams  v.  Railroad  Company,  4  B. -R.  314;  s.  c.  6  A.  L.  Rev.  365;  s.  c. 
1  Holmes,  30.) 

The  costs  and  commissions  of  the  receiver  should  be  paid  before  the  balance 
is  paid  to  the  assignee.     {Loudon  v.  Blanford,  56  Geo.  150.) 

If  the  assignee  applies  for  the  funds  in  the  hands  of  a  receiver,  the  State 
court  may  first  direct  that  the  fees  for  the  defendants'  counsel  shall  be  paid. 
{GlarTc  v.  Binninger,  1  Abb.  [iST.  C]  421.) 

A  receiver  of  an  insolvent  corporation  is  not  entitled  to  an  allowance  for  the 
expense  incurred  by  him  in  employing  counsel  to  resist  a  suit  brought  by  the 
assignee  to  recover  the,  property.     {Plait  v.  Archer,  13  Blatch.  351.) 

A  receiver  can  not  be  allowed  for  the  expense  of  the  services  of  an  attorney 
in  accounting  before  a  State  court  after  the  commencement  of  the  suit  by  the 
assignee  to  recover  the  property.     {Piatt  v.  Archer,  13  Blatch.  851.) 

A  receiver  may  be  allowed  the  expense  for  the  services  of  counsel  which 
benefited  the  estate  and  were  not  hostile  to  the  commencement  of  the  proceed- 
ings in  bankruptcy.     {Piatt  v.  Archer,  13  Blatch.  361.) 

A  receiver  of  an  insolvent  corporation  is  not  entitled  to  an  allowance  for  the 
expense  incurred  by  him  in  resisting  the  proceedings  in  bankruptcy.  {Piatt  v. 
Aroher,  13  Blatch.  351.) 
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Sec.  5124. — In  each  case  there  shall  be  allowed  and  paid,  in 
addition  {a)  to  the  fees  of  the  clerk  of  the  court  as  now  estab- 
lished by  law,  or  as  may  be  established  by  general  order  for  fees 
in  bankruptcy,  the  following  fees,  which  shall  be  applied  to  pay- 
ing for  the  services  of  the  registers  : 

First.  For  issuing  every  warrant,  (5)  two  dollars. 

Second.  For  each  day  in  which  a  meeting  (c)  is  held,  three 
■dollars. 

Third.  For  each  order  for  a  dividend,  three  dollars. 

Fourth.  For  every  order  substituting  an  arrangement  by  trust 
^eed  for  bankruptcy,  two  dollars.    . . 

Fifth.  For  every  bond  with  sureties,  two  dollars. 

Sixth.  For  every  application  for  any  meeting  in  any  matter 
under  this  Title,*  one  dollar. 

Seventh.  For  every  day's  service  while  actually  employed 
under  a  special  order  {d)  of  the  court,  a  sum  not  exceeding  five 
dollars,  to  be  allowed  by  the  court. 

Eighth.  For  taking  depositions,  the  fees  now  allowed  by  law. 

Ninth.  For  every  discharge  when  there  is  no  opposition,  two 
dollars. 

Such  fees  shall  have  priority  of  payment  over  all  other  claims 
out  of  the  estate;  and,  before  a  warrant  issues,  the  petitioner  shall 
deposit  with  the  clerk  of  the  court  fifty  dollars,  {e)  as  security  for 
the  payment  thereof;  and  if  there  are  not  sufficient  assets  for  the 
payment  of  the  fees,  the  person  upon  whose  petition  the  warrant 
is  issued  shall  pay  the  same,  and  the  court  may  issue  an  execution 
against  him  to  compel  the  payment  to  the  register. 

Statutes  Revised— March  2, 1867,  ch.  176,  §  AT,  14  Stat.  540:  July  27,  1868, 
ch.  258,  §  2,  15  Stat.  228.  frier  Statutes— April  4,  1800,  ch.  19,  §«  46,  47, 
2  Stat,  33;  Aug.  19,  1841,  ch.  9,  §  13,  5  Stat.  448. 

(a)  The  fees  for  necessary  services  performed  by  the  clerk  in  bankruptcy 
proceedings,  which  are  not  provided  for  by  the  bankrupt  act  or  the  rules,  but  are 


'  So  amended  by  act  of  18  February,  1875,  ch.  80,  18  Stat.  820. 


I  5124.]  FEE3.  801 

^provided  for  by  section  828,  may  rightfully  be  taxed  and  allowed  under  the  lat- 
ter.    {In  re  A.  Alexander,  3  B.  R.  quarto,  20.) 

The  register  is  not  entitled  to  fees  of  clerk  in  addition  to  the  fees  given  by 
the  act  to  the  register.  {In,  re  John  "W.  Diian,  1  B.  R.  24'J ;  s.  c.  1  L.  T.  B.  9 ; 
in  re  A.  Alexander,  3  B.  R.  quarto,  20.) 

The  order  of  reference  is  not  a  process,  and  the  clerk  is  not  entitled  to  a  fee 
of  one  dollar  for  issuing  it.  {In  re  John  W.  Dean,  1  B.  R.  249 ;  s.  c.  1  L.  T. 
B.  9.) 

Form  No.  45  is  a  process.  {In  re  John  "W.  Dean,  1  B.  R.  249;  s.  c.  1  L. 
T.  B.  9.) 

(J)  The  register  is  not  entitled  to  any  fee  for  the  list  of  creditors  that  accom- 
panies the  warrant.  {In  re  J.  H.  Robinson,  1  B.  R.  285;  s.  c.  2  Ben.  145;  s.  c. 
1  L.  T.  B.  25.) 

(c)  Where  two  meetings  are  held  in  the  same  case  on  one  day,  the  register  is 
only  entitled  to  three  dollars.  {In  re  J.  H.  Robinson,  1  B.  R.  285;  s.  c.  2  Ben. 
145;  s.  c.l  L.  T.  B.  25.) 

The  word  "  meeting,"  wherever  used  in  this  section  and  elsewhere,  means 
a  meeting  of  creditors,  such  as  is  spoken  of  in  sections  5033,  5092,  5093.  {In 
re  Macintire,  1  B.  R.  11 ;  s.  c.  1  Ben.  277;  contra,  in  re  Sherwood,  1  B.  R.  344; 
s.  c.  6  Phila.  461.) 

Whenever  the  register  orders  the  creditors  to  meet,  he  is  entitled  to  this  fee. 
(In  re  John  W.  Dean,  1  B.  R.  249;  s.  c.  1  L.  T.  B.  9;  contra,  inre  J.  H.  Rob- 
inson, 1  B.  R.  285;  s.  c.  2  Ben.  145;  s.  c.  1  L.  T.  B.  26.) 

The  register  is  not  entitled  to  this  fee  for  making  an  order  for  the  bank- 
rupt to  appear  for  examination.  {In  re  Macintire,  1  B.  R.  11;  s.  c.  1  Ben. 
277.) 

Nor  making  the  order  to  show  cause  against  the  bankrupt's  discharge.  {In 
re  J.  H.  Robinson,  1  B.  R.  285 ;  s.  c.  2  Ben.  145 ;  s.  c.  1  L.  T.  B.  25.) 

{d)  The  register  is  entitled  to  five  dollars  a  day  while  acting  under  an  order 
to  examine  the  papers  and  report  upon  their  regularity.     {In  re  John  W.  Dean, 

1  B.  R.  249 ;  s.  c.  1  L.  T.  B.  9 ;  in  re  J.  H.  Robinson,  1  B.  R.  285 ;  s.  c.  2  Ben. 
145;  s.  c.  1  L.  T.  B.  25.) 

The  register  is  entitled  to  five  dollars  a  day  while  acting  under  a  special 
order  of  court  to  take  charge  of  the  bankrupt's  property,  and  superintend 
sales  thereof.  {In  re  Loder  Brothers,  3  B.  R.  517;  s.  c.  3  Ben.  211 ;  s.  c.  1  L. 
T.  B.  159.) 

The  order  of  reference  is  not  a  special  order,  and  the  register  is  not 
entitled  to  five  dollars  a  day  while  acting  under  it.  {In  re  John  W.  Dean,  1 
B.  R.  249 ;  s.  c.  1  L.  T.  B.  9 ;  in  re  J.  H.  Robinson,  1  B.  R.  285 ;  s.  c.  2  Ben. 
145;  s.  c.  1  L.  T.  B.  25;  in  re  Sherwood,  1  B.  R.  844;  s.  c.  6  Phila.  461.) 

Where  the  bankrupt  appears  in  pursuance  of  an  order  for  his  examination, 
4ind  the  examination  is  postponed  without  doing  anything,  the  register  is  not 
-entitled  to  five  dollars  as  for  a  day's  service.     {In  re  I.  Clark,  1  B,  R.  188 ;  s.  c. 

2  Ben.  72.) 

(«)  The  whole  $50  must  be  immediately  handed  over  to  the  register  to  whom 
the  case  is  referred.     (Anon.  1  B.  R.  24.) 

When  a  petition  is  dismissed  for  want  of  jurisdiction,  the  money  deposited 
as  security  for  the  fees  of  the  clerk  and  register  must  be  returned  to  the  peti- 
tioner.    {In  re  Magie,  1  B.  R.  522;  s.  c.  2  Ben.  369.) 

The  balance  that  remains  after  deducting  the  fees  of  the  register  is  to  be 
4)aid  to  the  assignee.  {In  re  Sherwood,  1  B.  R.  344 ;  s.  c,  6  Phila.  481 ;  in  re 
Appold,  1  B.  R.  621 ;  s.  c.  6  Phila.  469;  s.  c.  1  L.  T.  B.  83;  Anon.  1  B.  R. 
123;  in  re  James,  2  B.  R.  227;  s.  c.  1  L.  T.  B.  121.) 
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If  the  assets  are  insufiBcient  in  an  involuntary  case,  the  court  may  order 
the  bankrupt  to  pay  the  fees  of  the  clerk  and  the  register.  {In  re  McBride,  1 
W.  N.  42.) 

When  the  register  applies  for  an  order  for  the  payment  of  his  fees  in  excess- 
of  the  deposit  where  there  are  no  assets,  it  will  be  set  down  for  hearing  upon 
notice  to  the  petitioning  creditors  and  the  bankrupt.  {In  re  McBride,  1  W.  N. 
16.) 

The  following  list  shows  the  decisions  that  have  been  made  in  regard  to  fees, 
in  the  most  important  cases.  The  following  abbreviations  have  been  used,  to 
wit:  a,  allowed;  d,  disallowed;  t,  reduced;  "R,  not  charged  against  the  estate^, 
lut  to  he  paid  Try  the  lanhrupt : 

{Inre  J.  H.  Robinson,  1  B.  R.  285;  s.  c.  2  Ben.  145;  s.  c.  1  L.  T.  B.  26.) 

Register's  Feks. 

Examining  schedules  and  certifying  same  correct $5  00  d 

Jertifled  copy  of  adjudication  of  bankruptcy 0  45  r  to  0  35 

Application  for  first  meeting  of  creditors 1  00  d 

certified  list  of  creditors  for  warrant 0  95  d 

Supplemental  warrant 2  00  a 

Dertifled  copies  of  schedules  for  assignees 4  45  a 

!)ne  day's  service  under  special  order  of  reference  upon  petition 

for  final  discharge 5  00  a 

Application  for  meeting  at  the  same  time 1  00  d 

)rder  to  show  cause  and  certifying  copy  for  clerk 1  00  d 

Application  for  second  and  third  meetings 2  00  r  to  1  00- 

Deposition  of  assignee  on  his  return 0  65  a 

Service  under  special  order  to  show  cause  why  the  bankrupt 

should  not  be  discharged 5  00  a 

Second  and  third  meeting  of  creditors 6  00  r  to  3  00' 

Services,  examination  of  bankrupt  and  proceedings,  and  for 

making  a  certificate  of  conformity 5  00  a 

discharge  without  opposition 2  00  a 

{In  re  John  W.  Dean,  1  B.  R.  249 ;  s.  c.  1  L.  T.  B.  9.) 

Register's  Fees. 

ilxamining  schedules  and  certifying  same  correct |5  GO  d 

jertifted  copy  of  adjudication  of  bankruptcy 0  45  r  to  0  35  B 

Certified  copy  of  memorandum 0  45  r  to  0  35 

Certified  list  of  creditors  who  have  proved  their  dei3ts    for 

clerk '  _       0  35  a 

^rtified  list  of  creditors  who  have  proved  their  debts  for  as- 
signee, not  to  be  furnished  except  for  dividend 0  35  d 

)rder,  Form  No.  15 not  stated  A 

)rder  appointing  assignees  and  notice j^gi  stated  d 

Assignment  of  bankrupt's  efifects '.'.'.'.'.'.'.'.'.   not  stated,  d 

>rtifled  copy  of  schedules  for  assignee not  stated,  a 

taking  bond  of  assignee 2  00  a 

Applications  for  second  and  third  meetings .!".".!!".".'.  2  00  r  to  1  00 

final  meeting  under  order  to  show  cause '  .' o  nn  d 

Second  and  third  meetings g  qq  _  f.  q  nn 

final  examination,  10  folios  at  20c.,  certificate  at  25c'.   charge 

for  certificate  '\_      °  r  to  0  15. 

Sxaminatlon  of  papers  and  certificate  of  conformity 5  00  a 

)isoharge ; ; ; ; 2  00  a 

Stationery,  postage,  rent,  mcidental  expenses,  clerk  hire,  &c.       not  stated  d 
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Clerk's  Fee?. 

Filing  and  entering  petition  and  schedules,  and  oaths  A  and  B, 

at  10c $0  30  a 

Issuing  order,  Form  No.  4 1  00  d 

Drawing  assignment  and  affixing  seal  of  court 0  65  a 

Issuing  order,  Form  No.  45 1  00  a 

Certificate  of  discharge  and  seal not  stated,  a 

Entering  on  six  papers,  certificate  of  day  and  hour  of  filing,  at 

16c.  a  folio not  stated,  a  B. 

Clerk's  certificate  and  seal  to  judge's  signature not  stated,  a  B. 

To  certificate  of  discharge not  stated,  a  B. 

Assignee's  Fees. 

Services  rendered.     Actual  disbursements  and $19  00  a 

(III  re  A.  Alexander,  3  B.  R.  quarto,  20.) 

Clerk's  Fees. 

Filing  certificate,  and  entry  of  order  to  record  assignment ....  $0  40  a 

Filing,  certifying,  and  entry  of  assignment 1  05  a 

Certified  copy  of  assignment 1  00  d 

Issuing  warrant 150  a 

Register's  Fees. 

Filing  three  papers,  viz, .    petition,  assignment,  and  order  of 

reference .$0  75  r  to  0  45 

Certifying  correctness  of  petition  and  schedules 0  55  a 

Issuing  orders  of  adjudication 1  00  I     ,     , 

Certifying  same  toclerk 1  00  J  '' 

Entering  case  and  proceedings  in  docket 1  00  d 

Certifying  abstract  of  same  to  clerk 0  25  a 

Certifying  copy  of  petition  and  schedules 6  60  a 

One  hour's  employment  order  special  order 0  40  a 

One  day's  service  at  meeting  of  creditors 5  00  r  to  3  GO 

Oath  upon  return  of  warrant 0  50  a 

Issuing  order  appointing  assignee 1  00  )     ,     ,   ^^ 

Certifying  same  to  clerk 1  00  (  "^   ^  ^  " 

AppUcation  for  meeting  of  creditors 1  00 

Issuing  order  calling  the  same 1  00  )     .     -   -^ 

Certifying  same  to  clerk 1  00  (  "^ '°  -^  "" 

Affidavit  to  order  calling  meeting 0  50  a 

Affidavit  to  assignee's  report. 0  50  a 

(In  re  Sherwood,  1  B.  R.  344;  s.  c.  6  Phila.  461.) 

This  case  was  attended  to  in  a  county  remote  from  the  residence  of  the  reg- 
ister. The  services  performed  were  not  rendered  under  any  special  order  of  the 
court,  except,  perhaps,  those  rendered  on  the  first  day's  attendance  of  the  bank- 
rupt. For  this  day  three  dollars  were  allowed.  Also  three  dollars  for  every 
day  employed,  subject  to  the  conditions  imposed  by  Rule  VI.  The  traveling 
expenses  were  apportioned  among  the  several  cases  attended  to  at  tho  same 
time,  and  allowed.  Three  dollars  for  each  day  consumed  in  going  and  returning 
might  be  allowed,  but  should  be  apportioned  like  the  traveling  expenses.  Five 
dollars  for  each  day  employed  at  the  following  three  stages,  to  wit :  the  time 
preceding  the  issuing  of  the  warrant,  the  first  meeting,  and  the  final  discharge, 
might  be  a  reasonable  allowance.  As  the  cause  was  ex  parte,  the  last  two  points 
were  not  definitely  settled. 
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Sec.  5123. — The  traveling  and  incidental  expenses  of  the  regis- 
ter, and  of  any  clerk  or  other  officer  attending  hina,  shall  be  set- 
tled by  the  court  in  accordance  with  the  rules  prescribed  by  the 
justices  of  the  suprennie  court,  and  paid  out  of  the  assets  of  the  es- 
tate in  respect  of  wliich  such  register  has  acted  ;  or  if  there  are 
no  such  assets,  or  if  the  assets  are  insufiicient,  such  expenses  shall 
form  a  part  of  the  costs  in  the  case  in  which  the  register  acts,  to 
be  apportioned  by  the  judge. 

Statute  Revised— March  2,  1867,  ch.  176,  §5, 14  Stat.  519. 

"Where  the  services  in  the  case  are  all  rendered  in  the  office  of  the  register, 
he  is  not  entitled  to  an  allowance  for  traveling  and  incidental  expenses.  (In  re 
John  W.  Dean,  1  B.  R.  249;  s.  c.  1  L.  T.  B.  9.) 

Tlie  expenses  of  the  register  should  be  apportioned  among  all  the  cases  at- 
tended to  at  the  same  time.     {In  re  Sherwood,  1  B.  R.  344;  s.  c.  eThila.  461.) 

Sec.  5126. — Before  any  dividend  is  ordered,  the  assignee  shall 
pay  out  of  the  estate  to  the  messenger  the  following  fees,  and  no 
more  : 

First.  For  service  of  warrant,  two  dollars. 

Second.  For  all  necessary  travel,  at  the  rate  of  five  cents  a 
mile  each  way. 

Third.  For  each  written  note  to  creditor  named  iu  the  sched- 
ule, ten  cents. 

Fourth.  For  custody  of  property,  publication  of  notices,  and 
other  services,  his  actual  and  necessary  expenses,  upon  returning 
the  same  in  specific  items,  and  making  oath  that  they  have  been 
actually  incurred  and  paid  by  him,  and  are  just  and  reasonable, 
the  same  to  be  taxed  or  adjusted  by  the  court,  and  the  oath  of  the 
messenger  shall  not  be  conclusive  as  to  the  necessity  of  such  ex- 
penses. 

For  cause  shown  and  upon  hearing  thereon,  such  further  al- 
lowance may  be  made  as  the  court,  in  its  discretion,  may  deter- 
mine. 

Statute  Revised— March  2,  1867,  ch.  176,  §  47,  14  Stat.  540. 

The  marshal  has  the  right  to  charge  mileage  for  serving  the  order  to  show 
cause,  the  injunction,  and  the  adjudication.  The  travel  so  charged  for  must  be 
necessary  travel.  The  language  of  the  act  precludes  all  constructive  mileage 
whatsoever.  Hence  it  is  essential  that  the  marshal  should  state  the  place  of 
service  in  his  return,  in  order  that  the  correctness  of  the  mileage  charged  may 
appear  upon  its  face.  If  he  has  two  or  three  processes  in  his  hand  at  the  same 
time,  and  in  the  same  matter  or  proceeding,  which  may  be  served  at  the  same 
time  and  place,  he  can  charge  mileage  but  once.  If  the  service  of  any  one  of 
such  processes  makes  additional  travel  necessary,  he  may  charge  lor  such 
additional  travel,  but  no  more.  {In  re  Donahue  et  al.  8  B.  R.  453 ;  contra,  in  re 
TaHbot,  3  B.  R.  280;  s.  c.  2  L.  T.  B.  15.) 

It  is  probable  that  in  framing  Rule  XII  the  judges  understood  that  the  first 
clause  of  this  section,  providing  a  fee  of  two  dollars  for  service  of  warrant, 
without  adding,  "  and  travel,"  would  preclude  any  charge  for  travel  in  serving 
Ihat  particular  process,  but  that  the  payment  of  the  marshal's  actual  and  neces- 
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sary  expenses  in  making  such  service  were  intended  to  be  provided  for  by  the 
fourth  clause,  under  the  phrase  "  and  other  services."  {In  re  Donahue  et  al.  8 
B.  R.  453.)    . 

The  warrant  is  the  warrant  provided  for  by  section  5019  and  6028  to  lye 
issued  after  adjudication,  and  may  perhaps  include  the  provisional  warrant  pro- 
vided for  by  section  5024.     {In  re  Donahue  et  al.  8  B.  R.  453.) 

The  distance  by  the  nearest  traveled  route  from  the  place  of  service  to  the 
place  of  return  is  the  "  necessary  travel  "  meant  by  the  act.  The  marshal  may 
charge  for  mileage  although  the  process  is  sent  by  mail  to  a  deputy  at  the  place 
of  service,  and  returned  in  the  same  manner.  The  manner  of  getting  the 
process  there  and  back  is  a  matter  purely  of  the  marshal's  own  concern,  and 
something  with  which  the  court  has  nothing  to  do  so  long  as  there  is  no 
complaint  of  any  consequent  failure  of  ofBcial  duty.  {In  re  Donahue  et  al.  8 
B.  R.  453.) 

When  the  notices  are  served  by  mail,  the  marshal  can  not  charge  for  oen- 
structive  mileage.     {In  re  A.  Alexander,  8  B.  R.  quarto,  20.) 

The  marshal  is  not  entitled  to  ten  cents  per  folio  for  copying  the  notices  t« 
creditors.  The  notices  are  not  copies.  Each  notice  is  an  original  paper.  {In 
re  John  W.  Dean,  1  B.  R.  249;  s.  c.  1  L.  T.  B.  9;  in  re  Talbot,  2  B.  R.  280.; 
s.  0.  2L,  T.  B,  15.) 

The  amount  paid  to  the  printer  for  printing  these  notices  may  be  allowed  as 
expenses  for  other  services  provided  for  by  Rule  XII.  {In  re  Talbot,  2  B.  R, 
280;  s.  c.  2L.  T.  B.  15.) 

The  word  "  expenses  "  implies  an  expenditure  or  payment  and  nothing  can 
be  allowed  as  expenses  under  this  Section  which  is  not  shown  affirmatively  to 
have  been  necessary  and  just  and  reasonable  in  amount,  and  to  have  been  act- 
ually paid.  The  sum  actually  paid  a  keeper  to  watch  property  in  custody,  not 
exceeding  $2  50  a  day,  may  be  taxed,  upon  proof  tliat  a  prudent  precaution  in 
regard  to  all  concerned  in  the  property  justified  the  marshal  in  placing  a  keeper 
over  it,  that  the  keeper  actually  continued  in  charge  of  it  for  the  time  specified, 
and  that  the  sum  charged  therefor  is  reasonable  for  Ihe  service,  and  has  been 
actually  paid  by  the  marshal.  {In  re  Lowenstein  et  al.  3  B.  R.  269  ;  s.  c.  3  Ben. 
422 ;  in  re  Anon.  4  C.  L.  N.  210 ;  in  re  Eugene  Oomstock,  9  B.  R.  88.) 

The  marshal  may  appoint  a  watchman,  although  the  goods  could  be  safely 
stored.     {In  re  Hare,  43  How.  Pr.  86.) 

Something  beyond  the  ordinary  duties  which  a  marshal  is  called  upon  to  dis- 
charge in  all  cases,  is  contemplated  by  the  provision  for  a  further  allowance, 
(/n  re  Hare,. 43  How.  Pr.  86.) 

There  is  no  rule  of  law  or  practice  authorizing  the  marshal  to  charge  a  com- 
mission upon  his  own  cost  bill.     {In  re  Anon.  4  C.  L.  N.  210.)' 

Neither  this  section  nor  rule  XII  specifies  all  the  services  which  the  marshal 
as  messenger  may  be  called  upon  to  perform,  and,  therefore,  no  tariff  of  fees, 
covering  all  the  acts  which  he  may  be  called  upon  to  perform,  has  been  pre- 
scribed either  by  Congress  or  the  Supreme  court,but  the  taxation  of  such  fees  is  left 
to  the  discretion  of  the  court.  It  was  not  the  intention  of  Congress  to  limit  his 
fees  for  all  services  which  he  might  probably  render  to  the  four  items  enumera- 
ted in  this  section.  The  rules  to  be  observed  in  taxing  the  costs  of  the  marshal 
are:  1st.  To  allow  him  such  fees  as  are  specifically  enumerated  by  law;  and, 
2d.  Such  other  fees,  not  included  in  the  enumerated  fees,  as  he  may  show  him- 
self to  have  earned,  the  items  to  be  determined  by  analogy  to  those  allowed  for 
similar  services  rendered  by  him  in  the  district  court  in  cases  at  common  law 
and  in  chancery.  If  he  sends  process  by  mail  to  his  deputy  in  a  distant  county 
for  service,  he  is  entitled  to  mileage  on  that  process ;  and  if  he  sends  a  deputy  to 
such  county,  he  is  entitled  to  be  paid  the  reasonable  expenses  of  such  deputy, 
but,  in  that  event,  he  is  not  entitled  to  mileage.      {In  re  Anon.  4  0.  L.  N.  210.) 

Mileage  may  be  allowed  without  an  affidavit  that  the  same  was  necessary  and 
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actually  performed.  All  that  is  necessary  is,  that  the  place  of  service  be  stated 
in  the  return,  so  that  the  correctness  of  the  distance  charged  for  naay  be  ascer- 
tained if  disputed.  Tke  marshal's  travel  fees  are  not  included  among  the  items 
ag  to  which  he  is  required  to  make  oath.  Those  requirements  relate  exclusively 
to  disbursements  of  money  by  the  marshal  in  the  manner  and  for  the  purposes 
named.  In  all  other  respects  his  ofiBcial  return  is  prima  facie  sufficient.  {Inn 
Donahue  e«  aZ.  8  B.  E.  453.) 

Interest  can  not  be  allowed  on  the  marshal's  fees  for  services  before  they 
have  been  duly  taxed  and  allowed.  His  expenditures,  however,  stand  upon  a 
different  footing.  They  are  often  necessarily  large,  and  far  beyond  the  amount 
required  to  be  deposited,  and  it  is  a  matter  of  but  simple  justice  that  he  should 
be  compensated  by  way  of  an  allowance  at  the  usual  rate  of  interest  or  other- 
wise for  such  advances.     {In  re  Donahue  et  al.  8  B.  R.  453.) 

The  following  list  shows  the  decisions  that  have  been  made  in  the  most 
important  cases.  These  abbreviations  have  been  used  to  wit:  a,  allowed;  d, 
disallowed. 

Service  of  warrant $2  00  a 

Necessary  travel,  592  miles,  at  5c 29  60  d  }  ^"'^^^ 

Notices  to  creditors,  27,  at  10c 2  70  a     ^°**"  ™'' 

Actual  and  necessary  expenses  in  publication  of  notices 
— advertising  $4,  preparing  same,  90c.,  postage,  en- 
velopes        4  98  a 

Preparing  27  notices,  118  folios,  at.lOc 11  80  d 

Stamps  and  envelopes,  27  notices,  at  4c 1  08  a 

Furnishing  two  copies  of  advertisements,  at  5c 0  10  a 

Making  afBdavit  to  warrant 0  50  a 

Draft  and  copy  costs,  1  folio 0  10  a 

Attendance i  god 

{Inre  Talbot,  2  B.  R.  280;  s.  c.  2  L.  T.  B.  15.) 

Serving  five  defendants  and  parties  in  Mercer  Co.  with 

order |10  QO  a 

Three   copies  of  petition    on  defendants,    $6  00;  copies 

S2  25 s  25a 

Warrant  of  seizure,  $2  00 ;  one  ropy,  $1  50 3  60  a 

Expenses  of  deputy  sent  to  Mercer  Co.,  $29  80;  tele- 
grams      31  90  a 

Wages  of  deputy  in  possession  9  days  after  seizure,  at  $2  00     18  00  a 

Serving  order  of  adjudication  on  two  parties,  $4  00;  copy, 

50c.;  mileage,  $17  00 21  50  a 

Prepanng  notice  publication,  40c. ;  paid  printers,  $9  60.     10  00  a 

Preparing  notice   1st    meeting,  $7  60;    services,   $3  00; 

post»ge,4l  00 11  60  a 

Serving  orders  on  two  keepers  to  deliver,  $4  00 ;  copy,  50c.      4  50  a 

Copies  of  inventories 5  76  a 

90  days  keepers'  fees,  at  $2  00 180  00  a 

{In  re  Anon.  4  C.  L.  N.  210.) 

Service  of  warrant $2  00  a 

Each  written  notice  to  creditors  in  schedules,  at  lOo. . . ! ! !       6  90  a 
Necessjiry  expenses  in  publication  of  notices  ..  '400a 

Pos^Re ; ; ;;    ^  9^.  ^ 

Copymg   notices,  483  folios,  10c.  per  folio  48  80  d 

{In  re  A.  Alexander,  3  B.  R.  quarto,  20.) 

Sec.  5127.— The  enumeration  of  the  forgoing  fees  shall  not 
prevent  the  justices  of  the  Supreme  Court  from    prescribing  a 
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tariff  of  fees  for  all  other  services  of  the  officers  of  courts 
of  bankruptcy,  or  from  reducing  the  fees  prescribed  in  the  three  pre- 
ceding sections,  in  classes  of  cases  to  be  named  in  their  general 
orders. 

Statute  Revised— March  2,  1867,  ch.  176,  §47,  14  Stat.  540. 

The  authority  conferred  upon  the  justices  is  to  prescribe  a  tariff  of  fees  for 
all  "  other  services,"  that  is,  for  services  other  than  those  for  which  provision  is 
made  in  this  section.  It  is  also  limited  to  reduction  only,  and  does  not  extend 
to  the  entire  abolition  of  the  fees  for  which  provision  is  so  made,  (//i  re  Dona- 
hue et  al.  8  B.  R.  453.) 

Sec.  5127a  (22  June,  1874,  ch.  390,  §  18, 18  Stat.  184).— That 
from  and  after  the  passage  of  this  act,  the  fees,  commissions, 
■charges,  and  allowances,  excepting  actual  and  necessary  disburse- 
ments, of,  and  to  be  made  by  the  officers,  agents,  marshals,  mes- 
sengers, assignees,  and  registers  in  cases  of  bankruptcy,  shall  be 
reduced  to  one-half  of  the  fees,  commissions,  charges,  and  allow- 
ances heretofore  provided  for  or  made  in  like  cases:  Provided, 
that  the  preceding  provision  shall  be  and  remain  in  force  until 
the  justices  of  the  Supreme  Court  of  the  United  States  shall  make 
and  promulgate  new  rules  and  regulations  in  respect  to  the  mat- 
ters aforesaid,  under  the  powers  conferred  upon  them  by  sections 
J'our  thousand  nine  hundred  and  ninety  [ten]  and  five  thousand 
one  hundred  and  inoenty-seven  [forty-seven]  of  said  act,  and  no 
longer,  which  duties  they  shall  perform  as  soon  as  may  be. 

The  reduction  applies  to  the  fees  of  the  clerk.  (/»  re  Hunt,  1  Cent.  L.  J. 
359.) 

Seo.  5127b  (22  June,  1874,  ch.  390,  §  19,  18  Stat.  184).— That 
it  shall  be  the  duty  of  the  marshal  of  each  districfc,  in  the  month 
of  July  of  eacb  year,  to  report  to  the  clerk  of  the  district  court  of 
such  district,  in  a  tabular  form,  to  be  prescribed  by  the  justices  of 
the  Supreme  Court  of  the  United  States,  as  well  as  such  other  or 
further  information  as  may  be  required  by  said  justices, 

First,  the  number  of  cases  in  bankruptcy  in  which  the  war- 
rant prescribed  in  section  fwe  thousand  and  nineteen  (eleven)  of 
said  act  has  come  to  his  hands  during  the  year  ending  June  thir- 
tieth, preceding ; 

Secondly,  how  many  such  warrants  were  returned,  with  the 
fees,  costs,  expenses,  and  emoluments  thereof,  respectively  and 
separately ; 

Thvrdl/y,  the  total  amount  of  all  other  fees,  costs,  expenses, 
and  emoluments,  respectively  and  separately,  earned  or  received 
by  him  during  such  year,  from  or  in  respect  of  any  matter  in 
bankruptcy ; 

Fourthly,  a  summarized  statement  of  such  fees,  costs,  and 
emoluments,  exclusive  of  actual  disbursements  in  bankruptcy,  re- 
ceived or  earned  for  such  year  ; 
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Fifthly,  a  summarized  statement  of  all  actual  disbursements 
in  such  cases  for  such  year. 

And  in  like  manner,  every  register  shall,  in  the  same  month 
and  for  the  same  year,  make  a  report  to  such  clerk,  of. 

First,  the  number  of  voluntary  cases  in  bankruptcy  coming- 
before  him  during  said  year ; 

Secondly,  the  amount  of  assets  and  liabilities,  as  nearly  as 
may  be,  of  the  bankrupt ; 

Thirdly,  the  amount  and  I'ate  per  centum  of  all  dividends  de- 
clared ; 

Fourthly,  the  disposition  of  all  such  cases ; 

Fifthly,  the  number  of  compulsory  cases  in  bankruptcy  com- 
ing before  him,  in  the  same  way  ; 

Sixthly,  the  amount  of  assets  and  liabilities,  as  nearly  as  may 
be,  of  such  bankrupts  ; 

Seventhly,  the  disposition  of  all  such  cases ; 

Eighthly,  the  amounts  and  rate  per  centum  of  all  dividends 
declared  in  such  cases ; 

Ninthly,  the  total  amount  of  fees,  cliarges,  costs,  and  emolu- 
ments of  every  sort,  received  or  earned  by  such  register  during- 
said  year  in  each  class  of  cases  above  stated. 

And  in  like  manner,  every  assignee  shall,  during  said  month 
make  like  return  to  such  clerk,  of, 

First,  the  number  of  voluntary  and  compulsory  cases,  respect- 
ively and  separately,  in  his  charge  during  said  year  ; 

Secondly,  the  amount  of  assets  and  liabilities  therein,  respect- 
ively and  separately ; 

Thirdly,  the  total  receipts  and  disbursements  therein,  respect- 
ively and  separately ; 

Fourthly,  the  amount  of  dividends  paid  or  declared,  and  the 
rate  per  centum  thereof,  in  each  class  respectively  and  separately ; 

Fifthly,  the  total  amount  of  all  his  fees,  charges,  and  emolu- 
ments, of  every  kind  therein,  earned  or  received ; 

Sixthly,  the  total  amount  of  expenses  incurred  by  him  for 
legal  proceedings  and  counsel  fees. 

Seventhly,  the  disposition  of  the  cases  respectively  ; 
_  Eighthly,   a  summarized  statement  of  both  classes  as  afore- 
said. 

And  in  like  manner,  the  clerk  of  said  court,  in  the  month  of 
August  in  each  year,  shall  make  up  a  statement  for  such  year, 
ending  June  thirtieth,  of, 

First,  all  cases  in  bankruptcy  pending  at  the  beginning  of  the 
said  year; 

Secondly,  all  of  such  cases  disposed  of ; 

Thirdly,  all  dividends  declared  therein  ; 

Fourthly,  the  number  of  reports  made  from  each  assignee- 
therein  ; 

Fifthly,  the  disposition  of  all  such  cases; 

Sixthly,  the  number  of  assignees'  accounts  filed  and  settled ; 
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Seventhly,  whether  any  marshal,  register,  or  assignee  has  failed 
to  make  and  file  with  such  clerk  the  reports  by  this  act  required, 
and  if  any  have  failed  to  make  such  reports^  their  respective 
names  and  residences. 

And  such  clerk  shall  report  in  respect  of  all  cases  begun  dur- 
ing said  year. 

And  he  shall  make  a  classified  statement,  in  tabular  form,  of 
all  his  fees,  charges,  costs,  and  emoluments,  respectively,  earned 
or  accrued  during  said  year,  giving  each  head  under  which  the 
same  accrued,  and  also  the  sum  of  all  moneys  paid  into  and  dis- 
bursed out  of  court  in  bankruptcy,  and  the  balance  in  hand  or  on 
deposit. 

And  all  the  statements  and  reports  herein  required  shall  be 
under  oath,  and  signed  by  the  persons  respectively  making  the 
same. 

And  said  clerk  shall  in  said  month  of  August,  transmit  every 
such  statement  and  report  so  filed  with  him,  together  with  his 
own  statement  and  report  aforesaid,  to  the  attorney-general  of  the 
United  States. 

Any  person  who  shall  violate  the  provisions  of  this  section 
shall  on  motion  made,  under  the  direction  of  the  attorney' -general, 
be  by  the  district  court  dismissed  from  his  office,  and  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  be  pun- 
ished by  a  fine  of  not  more  than  five  hundred  dollars,  or  by  im- 
prisonment not  exceeding  one  year. 


CHAPTER  EIGHT. 

PROHIBITED  AND  FRAUDULENT  TRANSFERS. 

"Sec.  Sno. 

5128. — Preferences  by  insolvent.  5 1 30A.-Limitations  in  involuntary  bant- 

-8129. — Transfers  of  property  to  defeat  the  ruptcy. 

act.  6131. — Fraudulent  agreements. 

5130. — Presumptive  evidence  of  fraud.         6132, — Penalties  against  fraudulent  bank- 
rupt. 

Sec.  5128. — If  any  person,  being  insolvent,  or  in  contempla- 
tion of  insolvency,  within  four  months  before  the  filing  of  the 
petition  by  or  against  him,  with  a  view  to  give  a  preference  to 
any  creditor  or  person  having  a  claim  against  him,  or  who  is  un- 
der any  liability  for  him,  procures  or  suffers  any  part  of  his  prop- 
erty to  be  attached,  sequestered,  or  seized  on  execution,  or  makes 
any  payment,  pledge,  assignment,  transfer,  or  conveyance  of  any 
part  of  his  property,  either  directly  or  indirectly,  absolutely  or 
conditionally,  the  person  receiving  such  payment,  pledge,  assign- 
ment, transfer  or  conveyance,  or  to  be  benefited  thereby,  or  by 
such  attachment,  having  reasonable  cause  to  believe  such  person 
is  insolvent,  and  *  knowing  that  such  attachment  f  sequestration, 
seizure,  payment,  pledge,  assignment,  or  conveyance  is  made  in 
fraud  of  the  provisions  of  this  Title,  the  same  shall  be  void,  and 
the  assignee  may  recover  the  property,  or  the  value  of  it,  from  the 
person  so  receiving  it.  or  so  to  b.e  benefited.  ^  And  nothing  in 
said  section  fi/oe  thousand  one  hundred  and  twenty-eight  [thirty- 
five]  shall  be  construed  to  invalidate  any  loan  of  actual  value,  or 
the  security  therefor,  made  in  good  faith,  upon  a  security  taken  in 
good  faith  on  the  occasion  of  the  making  of  such  loan. 

Statute  Revised— March  2,  1867,  ch.  176,  §  35,  14  Stat.  536.  Prior  Stat- 
utes—April 4,  1800,  eh.  19,  §  28,  2  Stat.  28;  Aug.  19,  1341,  ch.  9,  §  2,  5  Stat. 
442. 

Rules  of  Construction.  , 

Sections  5128  and  5021  are  very  nearly  related  to  each  other  in  their  pro- 
visions, and  must  be  construed  together  in  pari  materia.  Section  5128  in  ex- 
press language  applies  equally  to  voluntary  and  involuntary  cases.  Therefore 
all  the  qualifications  and  conditions  prescribed  by  section  5128,  not  inconsist- 
ent with  the  provisions  of  section  6021,  will  apply  to  proceedings  under  the 
latter  section ;  and  all  the  qualifications,  conditions,  and  prohibitions  of  section 


*  So  amended  by  act  of  22  June,  1874,  ch.  390,  §  11,  18  Stat  180 
t  So  amended  by  act  of  22  June,  1874,  ch.  890,  §  11,  18  Stit  180 
\  So  amended  by  act  of  22  June,  1874,  ch.  390,  §  11,  18  Stat   180 
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6021,  so  far  as  they  relate  to  the  same  class  of  matters  provided  for  by  section 
5128,  and  are  not  inconsistent  with  its  provisions,  will  apply  to  proceedings  un. 
der  section  6128.  (/n  r«  Tonkin  &  Trewartha,  4  B.  R.  62;  s.  c.  1  L.  T.  B.  232; 
s.  c.  3  L.  T.  B.  221 ;  inre  Richter's  Estate,  4  B.  R.  221 ;  s.  c.  1  Dillon^  644  ;  in 
re  Black  &  Secor,  1  B.  R.  353;  s.  c.  2  Ben.  196;  s.  c.  1  L.  T.  B.  39;  Wads- 
iBorth  V.  Tyler,  2  B.  R.  816;  s.  c.  2  L.  T.  B.  28.) 

It  is  the  intention  of  the  bankrupt  act  to  prevent  all  preferences  by  an  insolv- 
ent person,  and,  as  far  as  possible,  to  insure  the  equal  distribution  of  his  prop- 
erty to  all  his  creditors.  It  differs  in  a  material  point  from  the  act  of  1841.  By 
the  second  section  of  that  act,  to  render  a  transfer  void  it  must  have  been  made 
*'  in  contemplation  of  bankruptcy."  The  present  act  only  requires  "  insolvency, 
or  contemplation  of  insolvency."  (/»  re  Arnold,  2  B.  R,  160;  Haughey  v.  AU)in, 

2  B.  B.  399;  s.  c.  2  Bond,  244;  s.  c.  2  L.  T.  B  47;  Faster  v.  Hackley  &  Sons,  2 
B.  R.  406;  s.  c.  2  L.  T.  B.  8;  s.  o.  1  C.  L.  N.  137;  in  re  Kingsbury  et  al.  3  B. 
E.  318.) 

It  is  as  much  the  policy  of  the  bankrupt  act  to  uphold  liens  and  trusts  when 
valid,  as  it  is  to  set  them  aside  when  invalid.  {In  re  Wynne,  4  B.  R.  23 ;  s.  c. 
Chase,  227;  s.  c.  2  L.  T.  B.  116;  Coggeshall  v.  Potter,  4  B.  R.  73 ;  s.  c.  6  B.  R. 
10;  s.  c.  1  Holmes,  75.) 

What  Fact§  brjng  a  Transfer  ivitliin  tlie  Frovisions  of  tliis 

Section. 

This  section  is  designed  to  defeat  a  preference  to  a  creditor,  while  the  next  is 
designed  to  defeat  any  transfer  of  property.  To  make  a  transfer  void,  the  fol- 
lowing facts  must  concur : 

lit.  The  debtor  making  the  transfer  must  be  insolvent. 

2d.  If  the  transfer  gives  a  preference,  it  must  have  been  made  with  a  view  to 
give  a  preference  to  the  creditor. 

3d.  In  any  event,  the  person  receiving  the  transfer  must,  at  the  time,  have 
reasonable  cause  to  believe  the  person  making  the  transfer  to  be  insolvent;  and, 

4th.  Must  also  know  that  such  transfer  was  in  fraud  of  the  provisions  of  the 
bankrupt  act. 

5th,  And  the  payment,  pledge,  assignment,  transfer,  or  conveyance  must  be 
made  within  four  months  before  the  filing  of  the  petition  by  or  against  the  bank- 
rupt.    {Toofy.  Martin,  6  B.  R.  49;  s.  c.  13  Wall.  40;  Foster  v.  EaeUey  &  Sons, 

3  B.  R.  406;  s.  c.  2  L.  T.  B.  8;  s.  c.  1  0.  L.  N.  137;  in  re  Josiah  D.  Hunt,  2 
B.  R.  539 ;  .s.  c.  1  C.  L.  N.  169 ;  Street  v.  Damon,  4  B.  R.  207;  s.  c.  1  L.  T.  B. 
369;  HavgTiey  v.  AlUn,  2  B.  R.  399;  s.  c.  2  Bond,  244;  s.  c.  2  L.  T.  B.  47; 
Scammon  v.  Cole,  5  B.  R.  257;  Fories  v.  Eowe,  102  Mass.  427;  Dow  v.  Sargent, 
15  N.  H.  115;  Bice  v.  Melendy,  41  Iowa,  395.) 

These  things  must  concur.  They  must  concur  not  only  in  fact  but  in  time. 
The  debtor  must  be  insolvent,  or  contemplating  insolvency,  when  the  alleged 
preference  is  given,  and  he  must  then  have  in  view  the  giving  of  a  preference. 
The  unlawful  view  to  a  preference  must  coexist  with  the  preference.  It  is  not 
enough  that  it  precedes  or  follows  the  preference.  {Claris  y.  laelin,  9  B,  R.  19; 
s.  c.  11  B.  E.  337;  s.  c.  10  Blatch.  204 ;  s.  c.  21  Wall.  360.) 

If  the  debtor  did  not  intend  to  give  a  preference,  and  the  creditoj-  did  not 
have  reasonable  cause  to  believe  the  debtor  to  be  insolvent,  the  transfer  is  valid, 
although  the  debtor  was  then  insolvent.  (Mays  v.  Fritton,  11  B.  R.  229;  s.  c. 
20  Wall.  414.) 

This  section  does  not  render  a  sale  ipso  facto  void.  Upon  an  issue  of  title 
between  the  assignee  and  vendee,  it  is  incufnbent  upon  the  former  to  first  show 
a  sale,  and  a  sale  within  the  time  limited,  and  its  unusual  character.  {In  re  Josiah 
D.  Hunt,  2  B.  R.  539;  s.  c.  1  CD?  N.  169 ;  in  re  Hiiftr  &  Bros,  [in  re  Beck], 
1  B.  R.  586;  s.  c.  6  Phila.  474.) 

The  proceedings  and  judgment  on  the  petition  in  involuntary  bankruptcy 
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against  an  insolvent  debtor  do  not,  in  any  manner,  affect  or  determine  any  ques- 
tion involved  in  a  suit  brought  by  the  assignee  of  that  debtor's  estate  against  a 
preferred  creditor.  {In  re  Drurnmond,  1  B,  R.  231;  s.  c.  1  L.  T.  B.  7;  inre- 
Dibblee  et  al.  2  B.  R.  617 ;  s.  c.  3  Ben.  283 ;  m  re  Schick,  1  B.  R.  177 ;  s.  c.  2 
Ben.  5 ;  s.  o.  1  L.  T.  B.  2S ;  in  re  Dunkle  &  Dreisbach,  7  B.  R.  72 ;  Lewis  v. 
Shan,  68  N.  C.  657;  Love  v.  Love,  21  Pitts.  L.  J.  101 ;  Atkinson  v.  Farmert' 
Bank,  Crabbe,  529;  Broohe  v.  Seoggim,  11  B.  R.  258;  s.  c.  9  Pac.  L.  R. 
12.) 

A  conveyance  may  be  an  act  of  bankruptcy  in  the  grantor,  although  na 
fraudulent  intent  is  known  to  or  paticipated  in  by  the  grantee.  There  is  an  im- 
portant difference  between  our  statute  and  the  English  law  in  this  respect.|.  Ire 
our  system  the  title  of  the  assignee  relates  only  to  the  filing  of  the  petition,  and 
not  to  the  act  of  bankruptcy,  except  when  that  act  is  the  filing  of  a  voluntary 
petition.  It  follows  that  an  adjudication  does  not,  per  ««,  affect  the  title  of  a 
purchaser.  {In  re  Williams  &  Co.  3  B.  R.  286 ;  s.  c.  Lowell,  406 ;  s.  c.  2  L. 
T.  B.  100.) 

When  there  is  no  transfer  or  conveyance  from  the  bankrupt  to  the  holder  of 
the  property,  the  assignee  will  derive  no  aid  from  this  clause.  ( Winslow  v.. 
Clarh,  47  N.  Y.  261 ;  s.  c.  2  Lans.  377.) 

InsolTency. 

The  term  insolvency  is  not  always  used  in  the  same  sense.  It  is  sometimes 
used  to  denote  the  insufiSciency  of  the  entire  property  and  assets  of  an  individual 
to  pay  his  debts.  This  is  its  general  and  its  popular  meaning.  But  it  is  also  used, 
in  a  more  restricted  sense,  to  express  the  liability  of  a  party  to  pay  his  debts  as 
they  become  due  in  the  ordinary  course  of  business.  It  is  in  this  latter  sense 
that  the  term  is  used  when  traders  and  merchants  are  said  to  be  insolvent;  and, 
as  applied  to  them,  it  is  the  sense  intended  by  Congress.  With  reference  lo 
other  persons  not  engaged  in  trade  or  commerce,  the  term  may,  perhaps,  have  a 
less  restricted  meaning.  The  bankrupt  act  does  not  define  what  shall  consti- 
tute insolvency,  or  the  evidence  of  insolvency  in  every  case.      {Toofii.  Martin,, 

6  B.  R,  49  ;  s.  c.  4  B.  R.  488  ;   s.  c.  13  Wall.  40  ;  s.  c.  1  Dillon,  203.) 

Insolvency,  as  used  in  the  bankrupt  act,  does  not  mean  an  absolute  inability 
to  pay  one's  debts,  at  a  future  time,  upon  a  settlement  and  winding  up  of  all  a 
trader's  concerns ;  but  a  trader  may  be  said  to  be  in  insolvent  circumstances 
when  he  is  not  in  a  condition  to  pay  his  debts  in  the  ordinary  course  of  busi- 
ness, as  persons  carrying  on  trade  usually  do.  {Sawyer  v.  Turpin,  5  B.  R.  339; 
s.  c.  13  B.  R.  271;  s.  c.  91  U.  S.  114;  s.  c.  1  Holmes,  251 ;  Merchants'  National 
BanJc  of  Eastings  v.  Truax,  1  B.  R.  545 ;  s.  c.  1  L.  T.  B.  73 ;  in  re  Gay,  2  B.  R. 
358 ;  s.  c.  1  L.  T.  B.  73 ;  in  re  J.  B.  Wright,  2  B.  R.  490 ;  Wadsworth  v.  Tyler, 
2  B.  R.  316;  s.  c.  2  L.  T.  B.  28;  GraTiam  v.  Stark,  3  B.  R.  357;  s.  c.  3  Ben. 
520;  Scammon  v.  Cole,  3  B.  R.  393;  s.  c.  2  L.  T.  B.  103;  Rison  v.  Knapp,  4 
B.  R.  349 ;  s.  c.  1  Dillon,  186 ;  Anon.  1  Pac.  L.  R.  173  ;  in  re  Forsyth  &  Muitha, 

7  B.  R.  174;  in  re  Walton,  1  Deady,  442;  Wager  v.  Eall,  5  B.  R.  181 ;  s.  c.  3 
Biss.  28;  s.  c.  ,16  Wall.  584;  WAh  v.  Sachs,  15  B.  R.  168;  s.  c.  9  0.  L.  N.156; 
s.  c.  13  Pac.  L.  R.  28 ;  Piatt  v.  Stewart,  13  Blatch.  481 ;  Stanley  v.  Suthej'land, 
16  A.L.  Reg.  298.) 

So  far  as  a  case  depends  upon  proof  that  a  debtor  was  insolvent  in  fact  at 
the  time  of  giving  a  preference,  it  is  not  enough  to  show  that  there  was  danger  of 
insolvency  as  a  coming  result.     {Seals  v.  Quinn,  101  Mass.  262.) 

Perhaps  no  precise  rule  can  be  laid  down  which  will  be  applicable  to  all  cases,, 
inasmuch  as  the  determinatipn  of  each  case  rests  largely  upon  its  own  peculiar 
facts.  It  is  generally  held  by  the  bankrupt  ceurts  that  a  trader  who  is  not  able 
to  pay  all  his  debts  in  the  usual  and  ordinary  course  of  business,  as  persons  car- 
rying on  trade  usually  do,  is  insolvent  within  the  meaning  of  the  bankrupt  la\y, 
and  there  is  no  better  general  rule  to  govern  courts  when  they  are  considering 
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•the  facts  of  a  case.  It  is  neither  too  broad  nor  too  narrow;  while  it  would  be 
-quite  too  narrow  and  restricted  to  hold  that  failure  to  pay  some  one  debt  when 
due  is  evidence  of  insolvency  in  all  cases  under  the  act.  Whether  a  single  in- 
stance of  non-payment  of  a  debt  at  maturity  would  be  evidence  in  a  given  case 
of  insolvency  depends  somewhat  upon  the  magnitude  of  the  debt,  the  locality  of 
the  debtor,  and  what  is  the  ordinary  course  of  business  and  custom,  in  that  re- 
spect, of  the  locality  where  the  debtor  resides,  and  upon  such  other  facts  and 
circumstances  as  will  bear  upon  the  question  of  insolvency.  A  different  course 
would  ignore  the  usage  and  coiirse  of  business  recognized  between  the  debtor 
and  creditor  cla.ss  in  that  particular  locality,  and  would  present  the  spectacle  of 
the  mercantile  class  saying  the  trader  is  solvent,  and  the  courts  saying  he  is  in- 
solvent ;  whereas  the  courts,  upon  such  questions,  should  adopt  the  mercantile 
usage  as  the  rule  of  decision.  The  question  is  whether  the  debtor  or  trsfder  is 
able  to  pay  his  debts  in  the  ordinary  course,  as  persons  carrying  on  trade  there 
usually  do.  Hence  it  may  be,  and  undoubtedly  is,  true  that  insolvency  in  com- 
mercial centers  is  not  insolvency  in  small  country  towns.  In  the  former  places, 
if  the  debtor's  paper  is  dishonored,  his  credit  is  gone,  and  he  is  prima  facie  in- 
solvent; whereas,  in  the  latter  lecalities,  it  is  not  so.  Insolvency  is  a  fact,  and 
not  a  matter  of  definition  or  rule  of  law ;  and  what  is  evidence  of  insolvency  in 
London,  or  Paris,  or  New  York,  is  not  evidence  of  insolvency  everywhere. 
iDriggg  v.  Moore,  Foote  &  Co.  3  B.  E.  602 ;  s.  c.  1  Abb.  C.  C.  440 ;  Wager  v. 
Hall,  5  B.  R.  181;  s.  c  3  Biss.  28;  s.  c.  16  "Wall.  584;  LaUn  v.  Pint  NaVl. 
Banlc,  15  B.  R.  476;  s.  c.  13  Blatch.  83.) 

A  debtor  is  legally  insolvent  when  he  has  not  sufficient  property  subject  to 
■execution  to  pay  all  his  debts  if  sold  under  legal  process,  and  commercially 
insolvent  when  he  has  not  the  means  to  pay  off  and  discharge  his  commercial 
-obligations  as  they  become  due  in  the  ordinary  course  of  business.  {Harrison 
V.  McLaren,  10  B.  R.  244;  Smith  v.  McLean,  10  B.  R.  260.) 

Although  there  may  be  outstanding  claims  against  a  person  which  he  has 
not  the  money  in  hand  wherewith  to  pay,  yet  he  can  not  be  declared  insolvent 
when,  on  the  other  hand,  it  does  not  appear  that  any  of  these  were  then  due 
under  the  arrangements  and  understanding  between  him  and  his  creditors, 
while  it  does  appear  that  all  the  property  and  effects,  in  procuring  which  these 
debts  have  been  contracted,  and  some  $5,000  of  his  own  earnings  which  had 
been  expended,  are  still  in  his  possession,  uninjured  and  undecayed;  that  his 
health  is  as  vigorous,  his  skill  as  unquestioned,  his  character  aS  untarnished,  his 
credit  as  good,  his  friends  as  numerous  and  zealous,  and,  finally,  the  business 
enterprise  in  which  he  has  just  engaged  as  promising,  in  prospecttc,  as  ever 
before.     {Goggeshall  v.  Potter,  4  B.  R.  73;  s.  c.  6  B.R.  10;  s.  c.  1  Holmes,  75.) 

A  merchant  having  no  property  but  his  stock  in  trade,  who,  when  pressed 
for  a  debt  admitted  to  be  just,  gives  as  a  reason,  that  he  is  unable  to  pay  it,  and 
suffers  judgment  to  be  rendered  against  him,  is  insolvent  within  any  accepted 
or  sound  definition  of  that  term  as  used  in  the  bankrupt  act,  although  the  stock 
in  trade  may,  at  cost  price  or  cash  value,  coujd  it  be  sold  for  what  it  is  worth, 
equal  or  exceed  the  trader's  liabilities.  {Wilson  v.  City  Bank,  5  B.  E.  270; 
s.  c.  9  B.  R.  97;  s.  c.  1  Dillon,  476;  s.  c.  17  Wall.  473.) 

The  commission  of  an  act  of  bankruptcy  is  considered  as  a  test  of  insolvency, 
showing  conclusively  the  inability  of  the  debtor  to  pay  his  debts  or  carry  ori  his 
■trade.     {Sliawlian  v.  Wherritt,  7  How.  627.) 

Suspension  of  commercial  paper  for  more  than  fourteen  days,  is,  of  itself,  in 
•the  case  of  a  merchant,  proof  of  insolvency.  (  Wilson  v.  City  Bank,  5  B.  R.  270 ; 
:S.  c.  9  B.  R.  97;  s.  c.  1  Dillon,  476;  s.  c.  17  Wall.  473.)       ' 

The  statute  does  not  require  that  the  debtor  should  know  that  he  is  insolvent 
at  the  time  of  making  the  transfer  to  invalidate  the  transaction.  It  only 
requires  the  existence  of  the  fact  of  insolvency  to  bring  it  within  the  scope  of 
this  section,  if  the  other  elements  contemplated  by  the  statute  to  render  the 
transaction  a  nullity  coexist.      {Haughey  v.  Albin,  2  B.  R.  399;  s.  c.  2  Bond, 
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244;  s.  c.  2  L.  T.  B.  47;  Bison  v.  Knapp,  4  B.  R.  349;  s.  c.  1  Dillon,  186; 
Wager  v.  Eall,  5  B.  R.  181 ;  s.  c.  3  Biss.  28;  s.  c.  16  Wall.  584;  in  re  Clark  & 
Daughtrey,  10  B.  R.  21.) 

The  fact  that  a  paper  secured  by  a  deed  of  trust  is  permitted  to  remain  past 
due  for  a  length  of  time,  indicates  either  a  virtual  renewal  of  the  loan  or  con- 
sent given,  and  does  not,  therefore,  necessarily,  subject  the  debtor  to  the 
penalties  of  the  act.  {Tiffany  v.  Lucas,  5  B.  R.  437;  s.  c.  8  B.  R.  49;  s.  c.  1 
Dillon,  164;  s.  c.  15  Wall.  410.) 

A  bank  suspending  payment,  and  closing  its  doors  against  its  creditors, 
makes  to  the  world  a  proclamation  of  its  insolvency.  (Marhaon  v.  Sobson,  2: 
Dillon,  327.) 

When  a  composition  agreement  contains  a  provision  that  it  is  not  to  be 
binding  on  any  one  unless  it  shall  be  agreed  to  and  signed  by  all  of  the 
creditors,  it  is  not  binding  on  any  of  the  creditors  unless  all  accept  it,  and 
will  not  relieve  the  debtor  from  insolvency.  (Kiming  v.  Bartholew,  1  Dillon, 
155.) 

In  estimating  the  liabilities  of  the  bankrupt,  the  mere  fact  that  some  of  them 
have  been  merged  in  judgments  since  the  transfer  will  not  affect  the  validity  of 
the  transfer,  for  the  judgment  is  neither  a  payment  nor  satisfaction  of  the  debt> 
{Burpee  v.  Na€l  Bank,  9  B.  R.  314;  s.  c.  5  Biss.  405.) 

Contemplation  is  not  used  in  the  sense  of  meditation  merely.  It  refers  to  the 
condition  a  debtor  who  knows  he  will  not  be  able  to  pay  his  debts  as  thev  be- 
come due,  or  who  does  not  expect  or  intend  to  do  so.  {Paige  v.  Loving,  1 
Holmes,  275.) 

But  little  reliance  can  be  placed  by  the  court  upon  the  statement  of  the  bank- 
rupt that,  at  the  time  of  the  transfer  he  had  no  reason  to  believe  himself  insolvent, 
for  he  may  not  be  aware  of  the  legal  definition  of  insolvency.  {Graham  v.  Stark, 
3  B.  R.  857 ;  s.  c  3  Ben.  520 ;  Scammon  v.  Cole,  3  B.  R.  393 ;  s.  c.  2  L.  T.  B.  103 ;. 
Warren  v.  Tenth  NatH  Bank,  7  B.  R.  481 ;  s.  c.  10  Blatch.  493.) 

The  question  whether  or  not  the  preference  was  made  at  a  time  when  the 
bankrupt  was  insolvent,  should  be  submitted  to  the  jury.  {Pierce  v.  Evans,  61 
Penn.  415.) 

If  the  quantity  and  value  of  the  bankrupt's  assets  did  not  materially  diminish 
from  the  time  of  the  transfer  till  the  commencement  of  the  proceedings  in  bank- 
ruptcy, the  jury  may  find  that  he  was  insolvent  when  he  made  the  transfer. 
{Clarion  Bank  v.  Jones,  11  B.  R.  381 ;  s.  c.  21  Wall.  825;  s.  c.  2  A.  L.  T.  [N.  S.l 
135.) 

The  bankrupt  may  be  asked  whether  on  the  day  of  the  transfer  he  believed 
himself  insolvent.     {Otis  v.  Eadhy,  112  Mass.  100.) 

Evidence  of  the  amount  of  property  in  the  possession  of  the  bankrupt  within 
a  few  days  after  the  transfer  is  admissible.     {Otis  v.  Hadley,  112  Mass.  100.) 

Evidence  of  the  general  signification  of  the  word  "  insolvent "  in  the  place 
where  the  transaction  occurred  is  not  competent.  {Stanley  v,  Sutherland.  16  A. 
L.  Reg.  298.) 

Statements  made  by  the  bankrupt  in  regard  to  his  condition  at  the  time  of 
getting  the  money  are  not  admissible  in  favor  of  the  defendant.  {Goodrich  v. 
Wilson,  14  B.  R.  555;  s.  c.  119  Mass.  429.) 

liimitation  as  to  Time. 

The  acts  mentioned  in  this  section  are  not  such  as  were  forbidden  by  the 
common  law  or  generally  by  the  statutes  of  the  States.  Nor  are  they  acts 
which,  in  their  essential  nature,  are  immoral  or  dishonest.  Although  a  prefer- 
ence of  creditors  of  an  insolvent  may  sometimes  be  unjust  to  other  creditors. 
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;  is  not  morally  wrong.  But  the  framers  of  the  bankrupt  act  were  about  to 
repare  a  system  of  law,  the  main  feature  of  which  was  to  provide  for  the 
istribution  of  the  property  of  an  insolvent  debtor  among  his  creditors,  and 
iiey  adopted,  wisely,  as  the  general  and  prevailing  rule  of  distribution, 
quality  among  the  creditors.  But  they  found  that  the  general  principle 
ould  not,  without  hardship,  be  made  of  universal  application.  When  a 
reditor  had  obtained,  by  fair  means,  a  lien  upon  any  property  of  the  bank- 
upt,  that  lien  ought  to  be  respected.  If  he  had  so  obtained  payment  of  the 
rhole  or  a  part  of  his  debt,  the  payment  ought  to  stand.  These  exceptions 
0  the  general  rule  of  distribution  were,  however,  liable  to  be  abused,  and 
light  be  used  to  defeat  the  purpose  of  the  bankrupt  law.  Congress,  there- 
jre,  adopted  a  conventional  rule  to  determine  the  validity  of  preferences, 
n  all  cases  where  an  insolvent  pays  or  secures  a  creditor  to  the  exclusion  of 
thers,  and  that  creditor  is  aware  that  it  is  so  when  he  receives  the  preference, 
le  must  run  the  risk  of  the  debtor's  continuance  in  business  for  four  months.  If 
he  law  which  requires  equal  distribution  is  not  called  into  action  for  four  mouths, 
he  transaction,  being  otherwise  honest,  will  stand ;  but  if,  by  the  debtor  him- 
elf,  or  by  any  of  his  creditors,  that  law  is  invoked  within  four  months,  the  trans- 
ction  will  not  stand,  but  the  money  or  property  received  by  the  party  becomes 
,  part  of  the  common  fund  for  distribution.  (_Sean  v.  Broohmire  et  al.  4  B.  R. 
90;  s.  c.  1  Dillion,  24.) 

After  the  lapse  of  four  months,  the  preferences — simple  preferences — which 
n  insolvent  debtor  may  have  made,  are  to  be  held  valid  as  against  all  the 
rorld,  so  far  as   the  preferred    creditor  is  concerned.      In  this  respect  there  is 

10  difference  between  cases  of  voluntary  and  cases  of  involuntary  bankruptcy. 
Coggeahall  v.  Petier,  4  B.  R.  73;  s.  c.  6  B.  R.  101;  s.  c.  1  Holmes,  75;  in  re 
Vynne,  4.  B.  R.  23 ;  s.  c.  Chase,  227;  s.  c.  2  L.  T.  B.  1 16;  in  re  Price  Fuller,  4 
5.  R.  115;  s.  c.  1  Saw.  243;  Bean  v.  BrooTcmire,  4  B.  B.  196;  s.  c.  1  Dillon, 
14;  in  re  Butler,  4  B.  B.  303;  s.  c.  Lowell,  506;  MaurerY.  Frantz,  4  B.  R. 
31;  s.  c.  8  Phila.  505;  Hubbard  v.  Allaire  WorTcs,  4  B.  R.  623;  s.  c.  7  Blatch. 
84;  Eall\.  Hayner,  3  0.  L.  N.  402;  OolUnsv.  Gray,  4  B.  R.  631;  s.  c.  8. 
Jlatch.  483 ;  Israel  v.  Ayer,  2  Rich.  [N.  S.]  244 ;  Hialop  v.  Hoover,  68  N.  C.  141 ; 
n  re  G.  H.  Lane  &  Co.  10  B.  R.  135 ;  Sidener  v.  Klier,  4  Biss.  891 ;  Dennet  v. 
Mitchell,  6  Law  Rep.  16;  s.  c.  1  N.  Y.  Leg.  Obs.  356;  Shearman  v.  Bingham,  1 
lolmes,  272.) 

The  assignee  may  have  a  preference  set  aside  which  was  given  by  the  direc- 
ors  of  an  insolvent  corporation  to  a  firm  of  which  a  director  was  a  member,  al- 
hough  it  was  given  more  than  four  months  before  the  commencement  Of  the 
roceedings  in  bankruptcy.     {Bradley  v.  Farwell,  1  Holmes,  433.) 

A  deed  of  trust  executed  prior  to,  but  recorded  within  the  period  of  four 
aonths  before  the  commencement  of  proceedings  in  bankruptcy,  is  valid.  Al- 
hough  it  did  not  take  effect  until  the  time  of  record  as  against  creditors,  it  is 
lot  for  that  reason  void.  The  recording  of  the  deed  was  not  the  act  of  the  bank- 
upt.     The  deed,  as  against  him,  was  operative  from  its  date.     It  was  then  that 

11  his  interest  in  the  property  described  in  it  became  vested  by  way  of  security 
n  the  grantee.  It  was  then  that  he  delivered  the  deed  and  parted  with  all  con- 
rol  of  it.  If  the  beneficiary  was  satisfied  with  the  security  afforded  by  the  deed 
mrecorded,  there  was  neither  necessity  nor  obligation  to  record  it.  To  record 
t  was  only  necessary  to  make  it  a  valid  security  against  other  creditors;  and  it 
ras  not  for  the  bankrupt  but  for  the  creditor  secured,  to  determine  whether  it 
hould  be  recorded  or  not.  The  delivery  of  it  for  record  was  in  no  sense  his  act, 
lUt  theirs.  The  preference  which  the  law  condemns  is  a  preference  made 
rithin  the  limited  time  by  the  bankrupt,  and  not  a  priority  lawfully  gained  by  a 
reditor;  and  the  preference  gained  by  the  record  was  not  a  preference  made  by 
he  bankrupt.  Moreover,  the  law  which  makes  deeds  of  trust  void  "  until  and 
xcept  from"  the  time  of  record  clearly  makes  them  yalid  from  that  time.  (In 
e  Wynne,  4  B.  R.  23;  s.  c.  Chase,  227;  s.  c.  2  L.  T.  B.  116;  Semer  v.  Spinlc, 

B.  R.  218 ;  s.  c.  65  III.  441 ;   Cragin  v.  Carmichael,  1 1  B.  B.  511 ;  s.  c.  2  Dil- 
)n,  519;  Folsom  v.  Clemence,  111  Mass.  273.)  , 
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A  deed  made  and  delivered  before,  but  acknowledged  within  four  months 
prior  to  the  commencement  of  proceedings  in  bankruptcy,  is  valid  when  it  is 
•valid  under  the  State  laws  without  an  acknowledgment  after  it  is  recorded. 
{8eaverY.  SpinJc,  8  B.  R.  218;  s.  c.  65  lU.  441;  Gibson  v.  Warden,  14  Wall. 
244.) 

If  a  deed  is  sealed  and  delivered  on  one  day,  and  acknowledged  on  a  subse- 
quent day,  thetime  begins  to  run  from  the  day  of  the  delivery,  and  not  from 
the  time  of  the  acknowledgment.     {Wood  v.  Owings,  1  Cranch,  239.) 

If  an  insolvent  debtor  conveys  property  to  a  creditor  to  hold  in  trust  for  such 
uses  as  shall  be  designated  before  a  certain  time  in  any  composition  between  the 
debtor  and  the  other  creditors,  but  if  no  composition  is  made  before  that  time, 
then  absolutely  to  his  own  use,  whereby  the  debt  is  to  be  discharged,  the  limi- 
tation runs  only  from  the  time  so  stipulated  if  no  composition  is  made.  (HasHU 
y.  Frye,  14  B.  R.  525.) 

The  ratification  by  one  of  the  unauthorized  act  of  another  operates  upon  the 
act  ratified  precisely  as  though  authority  to  do  the  act  had  been  previously 
given,  except  where  the  rights  of  third  parties  have  intervened  between  the  act 
and  the  ratification. '  If  the  depositary  of  a  bond  appropriates  it  to  his  own  use, 
-and  substitutes  other  property  in  its  place,  without  the  authority  of  the  bailor, 
the  latter  may  ratify  the  act,  although  the  bailee  is  insolvent  at  the  time  of  the 
ratification.  The  ratification  will  be  of  the  whole  transaction,  taken  together,  of 
the  appropriation  and  substitution — not  a  part  without  the  rest — not  of  the  ap- 
propriation without  the  substitution.  (OooJe  y.  TullU,  9  B.  R.  433;  s.  c.  18 
Wall.  332.) 

If  the  debtor,  without  the  knowledge  of  the  creditor,  places  the  amount  of 
the  debt  in  bank,  and  takes  a  certificate  therefor  in  the  name  of  the  creditor,  the 
ratification  by  the  creditor  will  not  relate  back  to  the  time  of  the  deposit,  if  he 
is  informed  of  the  debtor's  insolvency  and  of  the  deposit  at  the  same  time,  for 
the  rights  of  other  creditors  intervene  as  soon  as  the  notice  is  given.  {Strain  v. 
Gmirdin,  11  B.  R.  156j  s.  c.  2  Woods,  880.) 

If  the  president  of  a  corporation  executes  a  deed  without  authority,  the  time 
will  run  from  the  ratification,  and  not  from  the  date  of  the  deed,  for  the  law  will 
not  feign  a  fiction  to  make  valid  an  invalid  act,  and  the  act  of  ratification  to  re- 
late must  take  place  at  a  time  and  under  circumstances  when  the  ratifying  party 
may  himself  lawfully  do  the  act  which  he  ratifies.  {In  re  Kansas  City  Manuf. 
Co.  9  B.  R.  76.) 

If  the  creditor  has  previously  agreed  to  receive  grain  in  payment  of  his  debt, 
the  transfer  dates  from  the  time  when  the  warehouse  receipt  is  mailed  to  him. 
(BrooJce  v.  Seoggint,  11  B.  B.  258;  s.  c.  9  Pac.L.  R.  12.) 

If  the  creditor  has  not  previously  agreed  to  receive  grain  in  payment  of  his 
^ebt,  the  transfer  dates  from  the  time  when  the  receipt  sent  by  mail  is  received 
and  accepted  by  him.     {Broohe  v.  Scoggins,  11  B.  R.  258;  s.  c.  9  Pac.  L.  R.  12.) 

A  preference  given  by  a  firm,  of  which  only  one  member  subsequently  goes 
into  bankruptcy,  can  not  be  avoided  by  the  assignee  of  the  bankrupt  partner. 
The  preference  is  not  void  unless  given  within  the  prescribed  time  before  the 
commencement  of  proceedings  in  bankruptcy;  and,  being  a  joint  act,  the  bank- 
ruptcy of  both  members  must  follow  within  the  specified  period,  or  the  prefer- 
ence becomes  merely  the  payment  of  a  just  debt.  {Forsaith  v.  Merritt  et  al.  3 
B.  R.  48;  s.  c.  Lowell,  336;  s.  c.  1  L.  T.  B.  168;  in  re  T.  S.  Shepard.  3  B.  B. 
1V2;  s.  c.  3  Ben.  347.) 

If  the  surviving  partners  are  put  into  bankruptcy  without  the  firm's  being 
declared  bankrupt,  the  assignee  can  not  set  aside  a  preference  made  by  the  firm. 
{Withrow  v.  Fowler,  7  B.  R.  339 ;  s.  c.  5  Pac.  L.  R.  102.) 

If  four  months  elapse  after  the  giving  of  a  firm  note  by  a  partner  to  pay  a 
separate  debt,  before  the  bankruptcy  of  the  firm,  but  less  than  four  months  be- 
fore the  bankruptcy  of  the  partner,  the  transfer  is  valid.  {In  re  G  B.  Lane  & 
€o.  10  B.  R.  13a.) 
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Intent  to  Prefer. 

The  present  bankrupt  act  avoids  a  sale  made  with  a  view  to  give  a  prefer- 
ence, if  the  debtor  at  the  time  be  in  fact  insolvent,  although  he  may  not  contem- 
plate bankruptcy.  Under  this  statute  the  phrase  "  with  a  view  to  give  a  pref- 
erence," must  be  construed  so  as  to  include  an  intent  to  give  one  creditor  any  ad- 
Tantsge  over  others  in  respect  to  payment  or  security  of  his  debt.  {Forbes  v. 
Sowe,  102  Mass.  427;  in  re  George  &  Proctor,  Lowell,  409.) 

Every  one  is  presumed  to  intend  what  are  the  necessary  and  unavoidable  con- 
sequences of  his  acts.  [Raugh&y  v.  Albin,  2  B.  R.  399;  s.  c.  2  Bond,  244;  s. 
«.  2  L.  T.  B.  47;  Foster  v.  Hachley  &  Sons,  2  B.  R.  406;  s.  c.  2  L.  T.  B.  8;  s. 
c.  1  C.  L.  N.  1.37;    AM  el  al.  v.  thorner,  3  B.  R.  118;    s.  c.  2  Bond,  287;    s.  o. 

1  L.  T.  B.  129 ;  Brock  v.  Tm-rell,  2  B.  R.  643 ;  Sawyer  v.  Turpin,  5  B.  R.  339 ; 
s.  c.  13  B.  R.  271;  s.  c.  1  Holmes,  251;  s.  c.  91  U.  S.  114;  in  re  Forsyth  & 
Murtha,  7  B.  R.  174;  in  re  George  &  Proctor,  Lowell,  409 ;  Arnold  v.  Maynard, 

2  Story,  319;  Morse  v.  Godfrey,  3  Story,  304;  Fverett  v.  Stone,  8  Story,  446; 
Pechham  v.  Burrows,  3  Story,  544;  Dennet  v.  Mitchell,  1  N.  Y.  Leg.  Obs.  356 ; 
s.  0.  6  Law  Rep.  16;  Wtbh  v.  Sachs,  15  B,  R.  168;  s.  c.  13  Pac.  L.  R.  28;  s.  c. 
9  C.  L.  N.  156 ;  vide  Jones  v.  Rowland,  49  Mass.  377.) 

Every  man  is  presumed  to  know  the  law,  and  he  is  bound  to  know  what  are 
the  legal  results  of  his  acts.  His  mere  private  intention  can  not  overcome  the 
legal  intention  and  purport  of  his  acts.  {Arnold  y.  Maynard,  2  Story,  319; 
Morse  v.  Godfrey,  3  Story,  364.) 

When  a  debtor  Is  insolvent  and  knows  it,  any  payment  then  made  by  hira  to 
a  creditor  in  full  must  be  made  with  intent  to  prefer.  {Drigga  v.  Moore,  Foote  & 
Co.  3  B.  R.  602;  s.  c.  1  Abb.  C.  C.  440;  Bison  v.  Knapp,  4  B.  R.  349 ;  s.  c.  1 
Dillon,  186;  in  re  Gregg,  4  B.  R.  456.) 

The  intentions  of  parties  are  to  be  judged  by  the  legal  effect  of  their  acts. 
{Samson  v.  Burton,  4  B.  R.  1  ;  s.  c.  5  Ban.  325;  Traders^  National  Bank  v. 
Campbell,  3  B.  R.  498;  s.  c.  6  B.  R.  353;  s.  c.  2  Biss.  423;  14  Wall.  87.) 

The  intent  to  prefer  may  be  inferred  from  the  fact  of  preference.  {Bison  v. 
Knapp,  4  B.  R.  349;  s.  c.  1  Dillon,  186.) 

It  is  not  necessary  that  there  should  be  an  actual  intent  in  the  mind  of  the 
debtor.  The  intent  may  be  inferred  from  circumstances.  {Linkman  v.  Wilcox, 
1  Dillon,  161 ;   Qiddings  v.  Dodd,  4  B.  R.  657;   s.  c.  1  Dillon,  115.) 

The  intent  with  which  an  act  is  done  is  not  ordinarily  a  matter  of  direct  evi- 
dence, but  of  inference  from  the  act  and  the  surrounding  circumstances.  {In  re 
George  &  Proctor,  Lowell,  409.) 

Motive  and  intent  are  not  identical.  An  intent  often  exists  where  motive  is 
■wholly  wanting  and  indifference  exists.  ( Warren  v.  Tenth  Nafl  Bank,  7  B.  R. 
481;  s.  c.  10  Blatch.  493;  Webb  v.  Sachs,  15  B.  R.  168;  s.  c.  13  Pac.  L.  R.  28; 
s.  C.9  O.L.  N.  156.) 

It  is  a  general  principle  that  every  one  must  be  presumed  to  intend  thn 
necessary  consequences  of  his  acts.  The  transfer  in  any  case  by  a  debtor  of  a 
large  portion  of  his  property,  while  he  is  insolvent,  to  one  creditor,  without  mak- 
ing provision  for  an  equal  distribution  of  its  proceeds  to  all  his  creditors,  neces- 
-sarily  operates  as  a  preference  to  him,  and  must  be  taken  as  conclusive  evidence 
that  a  preference  was  intended,  unless  the  debtor  can  show  that  he  was  at  the 
time  ignorant  of  his  insolvency,  and  that  his  affairs  were  such  that  he  could  rea- 
sonably expect  to  pay  all  his  debts.  The  burden  of  proof  is  upon  him  in  such 
•case,  and  not  upon  the  assignee.  {Toof-t.  Martin,  6  B.  R.  49;  s.  c.  4  B.  R. 
488;  s.  c.  1  Dillon,  203;  s.  c.  13  Wall.  40.) 

The  general  legal  proposition  is  true  that,  where  a  person  does  a  positive  act 
the  consequences  of  which  he  knows  beforehand,  he  must  be  held  to  intend 
those  consequences.  But  it  can  not  be  inferred  that  a  man  intends,  in  the  sense 
of  desiring,  promoting,  or   procuring,  a  result  of  other  persons'  acts  when  he 

52 


818  THE   BANKKUPT   LAW.  [§5128. 

contributes  nothing  to  their  success  or  completion,  and  is  under  no  legal  or 
moral  obligation  to  hinder  or  prevent  them.  (Wilson'v.  City  Banh,  5  B.  R.  270; 
s.  c.  9  B.  R.  97;  s.  c.  1  Dillon,  476 ;  s.  c.  17  Wall,  473.) 

If  the  intent  of  the  debtor  is  to  give  a  legal  quality  to  a  transaction,  it  must 
be  an  intent  accompanying  an  act  done  by  himself,  and  not  an  intent  or  pur- 
pose arising  in  bis  mind  afterwards,  vrhile  third  persons  are  acting.  Where  a 
judgment  is  obtained  by  means  of  a  power  of  attorney,  the  inquiry  as  to  his  in- 
tent must  be  limited  to  the  time  when  he  executed  the  power.  {Buckingham  v. 
McLean,  13  How.  151 ;  s.  c.  3  McLean,  185.) 

Some  payments  may  be  preferences  though  made  in  what  seems  to  be  the 
ordinary  course  of  business,  and  others  may  not  be  though  made  out  of  it.  It  is 
a  question  of  intent  in  each  case.  The  mode  in  which  payments  are  made  is 
usually  important,  but  only  as  evidence  of  intent.  {In  re  George  &  Proctor, 
Lowell,  409.) 

The  act  does  not  require  the  debtor  to  know  his  insolvency  or  believe  it.  It 
treats  of  insolvency  as  a  condition  of  fact,  not  of  belief.  He  can  not  set  up  his 
ignorance  of  that  condition  to  defeat  the  operation  of  this  section.  He  is  pre- 
sumed to  know  and  is  chargeable  with  knowledge  of  it,  and  neither  ignorance  nor 
wilful  blindness  will  exonerate  him  from  the  operation  of  its  provisions.  When 
he  is  insolvent  in  fact,  he  is  chargeable  by  law  with  knowledge  of  such  condi- 
tion, and  it  follows  as  a  logical  sequence,  that  if  he  pays  or  secures  one  creditor 
in  full,  not  having  enough  to  pay  all,  the  transfer  or  payment  necessarily  oper- 
ates as  a  preference,  and  he  is  held  liable  to  intend  the  natural  and  logical  conse- 
quences of  his  acts.  {Wager  v.  Hall.  5  B.  R.  181 ;  s.  c.  3  Biss.  28;  s.  c.  1& 
Wall,  584.) 

Every  person  is  presumed  to  know  his  pecuniary  condition.  The  presump- 
tion, however,  may  be  rebutted,  and  a  person  may  show  that  he  was  innocently 
mistaken  as  to  his  true  condition,  but  the  burden  is  upon  the  person  setting  up 
such  a  claim.      {In  re  S.  P.  Warner,  5  B.  R.  414;  Sedgwick  v.  Slieffield,  6  Ben. 

The  intent  may  be  inferred  from  the  conduct  of  the  debtor,  and  the  circum- 
stances of  the  transaction.     {Beattie  v.  Gardner,  4  B.  R.  323 ;  s.  c.  4  Ben.  479.) 

The  presumption  that  a  man  intends  the  natural  and  probable  consequences 
of  his  acts  is  only  one  element  of  proof  to  establish  the  fact  of  actual  intent. 
{Rice  V.  Qraftan,  13  B.  R.  209;  s.  c.  117  Mass.  228.) 

The  fact  that  the  information  in  regard  to  the  debtor's  insolvency  came  from 
the  debtor  is  no  evidence  of  any  wish  or  design  on  his  part  to  give  a  preference, 
or  of  affording  the  creditor  any  facility  for  obtaining  a  judgment  where  the  in- 
formation was  not  given  with  that  view  or  design.  {Britton  v.  Payen,  9  B.  R. 
445;  s.  c.7Ben.  219.) 

It  is  immaterial  whether  other  debts  were  due  and  payable  at  the  time  when 
the  preference  was  given  or  not.  (  Warren  v.  Tenth  J^'ati  Banh,  7  B.  R.  481 ;  s. 
0.  10  Blatch.  493.) 

The  inevitable  consequence  of  a  mortgage  upon  a  debtor's  stock  in  trade  is 
to  put  an  end  to  further  credit  to  him  and  break  up  and  terminate  his  business. 
The  natural  and  inevitable  effect  of  thus  incumbering  his  property  is  to  give  the 
secured  creditors  a  fraudulent  preference.  {Graham  v.  Stark,  3  B.  R.  357; 
s.  c.  3  Ben.  520;  Scammon  v.  Cole,  3  B.  R.  S93;  s.  c.  2  L.  T.  B.  103.) 

A  mortgage  of  all  the  property  of  a  trader,  or  of  so  much  as  will  make  him 
msolvent,  when  given  for  a  pre-existing  debt,  is  such  an  apparent  preference 
that  it  would  be  almost  impossible  to  explain  it  away.  (In  re  McKay  &  Aldus, 
7  B.  R.  230;  s.  c.  Lowell,  501.)  }  ' 

When  the  debtor  is  in  point  of  fact  insolvent,  it  will  require  strong  proof  to, 
repel  the  legal  presumption  that  payments  made  by  turning  out  and  transferring 
an  open  account  and  delivering  goods  upon  an  order  in  favor  of  a  third  party. 
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and  also  by  delivering  goods  to  be  applied  on  the  same  order,  not  (o  the  third 
party,  but  to  the  creditortiimself,  and  which  necessarily  and  obviously  had  the 
effect  to  give  a  preference  to  a  creditor,  was  not  intended  to  have  tliat  effect. 
{Inre  Kingsbury  et  al.  8  B.  R.  818.) 

The  giving  of  a  note  payable  one  day  after  date,  with  a  warrant  to  confess 
judgment,  importing  the  right  to  an  execution  without  delay  and  a  consequent 
levy,  affords  the  strongest  grounds  for  the  presumption  that  the  debtor  intended 
that  the  creditor  should  make  a  levy,  and  thus  obtain  a  preference.  {Haughey 
T.  AMn,  2  B.  R.  899;  s.  c.  2  Bond,  244;  s.  c.  2  L.  T.  B.  47;  in  re  Hafer  & 
Bro.  [m  re  Beck]  1  B.  R.  586;  s.  c.  6  Phila  474;  Clarion  Barik  v.  Jones,  11 
B.  B.  381 ;  s.  c.  21  Wall.  325 ;  s.  c.  2  A.  L.  T.  [N.  S.]  183.) 

It  is  to  no  purpose  that  a  man  says,  when  he  is  insolvent  and  signs  a  note 
and  warrant  of  attorney  and  gives  it  to  his  creditor,  the  effect  of  which  is  to 
enable  the  creditor  to  enter  the  judgment,  issue  execution,  and  levy  upon  his 
property,  that  he  did  not  intend  to  give  a  preference.  Actions  in  this,  as  in  so 
many  other  cases,  speak  louder  than  words,  and  the  conclusion  necessarily  fol- 
lows, from  such  a  state  of  facts,  that  he  does  intend  to  do  what  is  the  necessary 
consequence  of  what  he  does ;  or  according  to  the  oft  repeated  statement  of  the 
books,  a  man  is  supposed  to  know  what  is  the  necessary  consequence  of  his  acts. 
{Trader's  National  Bank  v.  CampMl,  3  B.  R.  498;  s.  c.  6  B.  R.  353;  s.  c.  2 
Biss.  428;  s.  c.  14  Wall.  87.) 

The  fact  that  the  debtor  did  not  consider  that  he  was  giving  a  preference  by 
a  judgment  note,  since  he  did  not  believe  that  a  judgment  and  execution  would 
be  available  as  a  preference  over  other  creditors,  does  not  affect  the  case,  for  the 
legal  consequence  of  the  note  with  warrant  to  confess  judgment  was  an  execu- 
tion, levy  and  sale  of  the  property  to  the  exclusion  of  other  creditors.  {In  re 
Terry  &  Cleaver,  4  B.  R.  126;  s.  c.  2  Biss.  856.) 

In  order  to  give  a  struggling  debtor  the  right  to  pay  pressing  debts  or  suffer 
some  of  his  property  to  be  levied  on,  he  must  know  that  his  means  are  ample, 
his  assets  sufficient  to  pay  all  his  debts,  and  his  condition  not  one  of  merely 
technical  insolvency.  His  struggle  to  meet  his  debts  must  not  only  be  honest, 
but  made  with  reasonable  ground  for  expecting  a  successful  issue.  {Hyde  v. 
Oorri$an,  9  B.  R.  466 ;  s.  c.  7  Pac.  L.  R.  121 ;  in  re  Gregg,  4  B.  R.  456 ;  Wager 
V.  HaU,  5  B.  R.  181 ;  s.  c.  3  Biss.  28;  s.  c.  16  Wall.  584.) 

It  does  not  rebut  the  intent  to  prefer  to  show  that  the  debtor  has  also  an- 
other motive  to  the  proceeding,  namely,  expectation  of  future  benefit  to  himself, 
by  means  of  future  loans  of  money,  and  being  enabled  thereby  to  continue  his 
business.     {Bison  t.  Knapp,  4  B.  R.  349;  s.  o.  1  Dillon,  186.) 

A  conveyance  to  secure  an  extension  of  indebtedness  without  any  intention 
to  give  a  preference  is  valid.     {Booth  v.  Heely,  12  B.  R.  898.) 

The  fact  that  the  debtor  was  induced  to  give  security  for  debts  previously 
contracted,  by  the  hope  and  expectation  of  thereby  obtaining  further  credit  and 
means  for  the  continued  prosecution  of  his  business,  does  not  make  it  any  the 
less  a  preference.  The  fact  that  the  debtor  was  influenced  by  some  other  con- 
sideration or  inducement,  beyond  and  aside  from  the  purpose  to  secure  an  ex- 
isting debt,  is  not  such  a  circumstance  as  will  repel  the  inference  that  he 
intended  to  give  his  creditor  a  preference.     {Forbes  v.  Bow,  104  Mass.  427.) 

It  may  be  true  that  the  bankrupt  hoped  to  work  out,  and  that  one  means  to 
this  end  was  to  obtain  time  in  which  to  pay  his  debts.  But  it  is  wholly  unten- 
able to  say  that  a  trader  who  knows  himself  to  be  insolvent  can  mortgage  his 
property  to  secure  a  pre-existing  debt  without  entertaining  the  view  that  such 
action  is  a  preference.  The  court  must  judge  of  the  bankrupt's  standing  at  the 
time  of  the  transfer,  and,  if  it  appear  that  his  condition  was  such  that  a  mort- 
gage must  operate  as  a  preference,  it  can  not  be  declared  that  there  was  no 
intention  or  view  to  give  a  preference  because  there  was  a  possibility  of  his  earn- 
ing, in  the  future,  enough  to  pay  all  his  debts,  and  hoped  to  do  so.     It  matters 
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not  what  was  his  principal  motive,  if  he  was  actually  insolvent,  and  knew  it, 
he  will  not  be  allowed  to  pledge  all  his  property,  or  an^art  of  it,  to  one  cred- 
itor, leaving  the  other  creditors  dependent,  in  whole  or  in  part,  upon  his  subse- 
quent good  or  ill  fortune  in  business  enterprises.  This  view  is  in  harmony 
with  the  spirit  and  intention  of  the  bankrupt  act.  Any  other  view  renders  its 
ptovisions  as  worthless  aS  a  rope  of  sand,  and  opens  a  door  to  evade  one  of  its 
most  salutary  requirements.  (Dfiggs  v.  Moore,  Foote  &  Oo.  3  B.  R.  602 ;  s.  c. 
1  Abb.  C.  0.  440;  Hyde  v.  Oorrigan,  9  B.  E.  466;  7  Pac.  L.  E.  121.) 

The  purpose  of  the  act  being  to  enforce  the  equal  distribution  of  an  in- 
solvent's estate,  every  act  of  an  insolvent  that  tends  to  defeat  that  purpose 
should  be  construed  strictly  as  against  him,  and  courts  should  indulge  every 
presumption  that  is  permissible,  according  to  well  settled  rules  of  law,  to  secure 
the  full  beneiit  of  the  cardinal  principle  of  the  law.  The  act  ought  not  to  be 
construed  to  prevent  the  exercise  of  a  reasonable  bona  f/Le  effort  on  the  part  of 
an  energetic  and  hopeful  debtor  struggling  with  an  honest  intent  to  pay  all  his 
debts ;  but  to  allow  every  embarrassed  debtor  to  go  on  and  sustain  his  acts 
because  he  says  he  thought  he  could  go  through,  and  hold  as  valid  his  payments 
and  securities,  would  be  to  defeat  altogether  the  objects  and  provisions  of  the 
bankrupt  act.  {Wager  v.  B.al\  5  B.  R.  181;  s.  c.  3  Biss.  28;  s.  c.  16  Wall. 
584;  in  re  S.  P.  Warner,  5  B.  E.  414  ;  Jone%  v.  Howhmd,  49  Mass.  877;  Clark 
V.  Iselin,  9  B.  R.  19;  s.  c.  11  B.  R.  337;  s.  c.  10  Blatch.  204;  s.  o.  21  Wall. 
360.) 

The  transfer  by  a  debtor  who  is  insolvent  of  his  property  or  a  considerable 
portion  of  it,  to  one  creditor  as  a  security  for  a  pre-existing  debt,  without  mak- 
ing provision  for  an  equal  distribution  of  its  proceeds  to  all  his  creditors,  operates 
as  a  preference  to  such  transferee,  and  must  be  taken  as  'prima  facie  evidence 
that  a  preference  was  intended,  unless  the  debtor  or  transferee  can  show  thflt 
the  debtor  was,  at  the  time,  ignorant  of  his  insolvency,  and  that  his  affairs 
were  such  that  he  could  reasonably  expect  to  pay  all  his  debts.  (Wager  v. 
Eall,  5  B.  E.  181 ;  s.  c.  S  Biss.  28;  s.  c.  16  Wall.  584.) 

The  question  being  in  each  case  whether  there  is  an  intent  to  prefer,  there 
may  be  many  cases  in  which  the  evidence  of  a  real  and  honest  intention  not  to 
stop  payment  may  make  valid  a  security,  which  is  partly  given  for  money  pre- 
viously advanced,  if  coupled  with  sufficient  present  advantages  to  the  debtor;  and 
there  may  even  be  cases  where  the  purpose  and  expectation  to  keep  on  are  so 
manifest  that  no  intent  to  prefer  can  be  found,  though  the  insolvency  is  well 
known  to  both  parties.     {In  re  McKay  &  Aldus,  7  B.  R,  280;  s.  c.  Lowell,651.) 

The  mere  omission  by  an  insolvent  debtor,  when  he  is  sued  for  a  just  debt  to 
file  a  petition  in  bankruptcy,  is  not  sufficient  evidence  of  as  intent  to  prefer  or 
defeat  the  operation  of  the  act.  {Wilson  v.  City  Bank,  5  B.  R.  270;  s.  c.  9  B. 
R.  97;  s.  c.  1  Dillon,  476;  s.  c.  17  Wall.  473.) 

To  make  an  effort  by  dilatory  and  false  pleas  to  delay  a  judgment  in  a  State 
court,  when  he  is  sued  for  a  just  debt  and  has  no  defense,  is  a  moral  wrong  and 
fraud  on  the  due  administration  of  the  law.  There  is  no  obligation  on  him 
to  do  this,  either  in  law  or  in  ethics.  If  the  debtor  neither  hinders  nor  facilitates 
a  creditor  in  the  prosecution  of  his  suit,  an  intent  to  prefer  can  not  be  inferred 
from  his  conduct.  {Wilson  v.  City  Bank,  5  B.  R.  270;  s.  c.  9  B.  R.  97;  s,  c. 
1  Dillon,  476 ;  s.  c.  17  Wall.  473.) 

There  is  no  legal  or  moral  obligation  upon  an  insolvent,  when  sued  by  one 
creditor  in  an  ordinary  proceeding  likely  to  end  in  judgment  and  seizure  of  prop- 
erty, to  file  a  petition  in  voluntary  bankruptcy.  The  voluntary  clause  is  wholly 
voluntary.  No  intimation  is  given  that  the  bankrupt  must  file  a  petition  under 
any  circumstances.  {Wilson  v.  City  Bank,  5  B.  R.  270;  s.  c.  9  B.  R  97;  s.  o. 
1  Dillon,  476;  s.  c.  17  Wall.  473.) 

It  is  wholly  immaterial  whether  the  preferenpe  was  voluntary,  or  by  reason 
of  threats  and  coercion.  The  voluntary  or  involuntary  character  of  the  trans- 
action is  not  important.     It  is  a  conclusive  presumption  of  the  English  law  that 
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a  debtor  who  pays  an  honest  debt  with  a  part  only  of  his  assets  does  not  commit 
a  technical  fraud  which  will  render  the  payment  void,  if  the  act  is  done  in  con- 
sequence of  threats  or  demands  on  the  part  of  the  creditor.  Our  law  does  not 
adopt  this  presumption  as  conclusive.  It  defines  a  preference  in  the  statute  itself; 
or,  rather,  it  has  language  which  is  inconsistent  with  the  English  definition.  It 
makes  the  intent  to  prefer  or  give  an  advantage  to  one  creditor  the  important 
thing,  and  this  may,  evidently,  concur  with  pressure  on  the  part  of  the  creditor. 
{Foster  M.  HacUey  &  Sons,  2  B.  R.  406;  s.  c.  2  L.T.B.  8;  s.  o.  1  0.  L.  N.  187; 
Wilson  V.  Brinhman,  2  B.  R.  468;  s.  c.  1  0.  L.  N.  193;  »ra r«  Batchelder,  3B.  R. 
150;  s.  c.  Lowell,  878 ;  Giddings  y.  JDodd,  i  B.  R.  657;  s.  c.  1  Dillon,  115; 
Sawyer  y.  Turpin,  5  B.  R.  399 ;  s.  c.  18  B.  R.  271 ;  s.  c.  91  U.  S.  114  ;  s.c.  1  Holmes, 
251 ;  in  re  McKay  &  Aldus,  7  B.  R.  280 ;  s.  c.  Lowell,  601 ;  Clarion  Bank  v.  Jones, 
11  B.  R.  881 ;  s.  c.  21  Wall.  825;  s.  o.  2  A.  L.  T.  [N.  S.]  185;  Atkinson  y.  Far- 
mers' Bank,  Crabbe,  529;  Wehb  v.  Sachs,  15  B.  R.  168;  s.  c.  13  Pac.  L.  R.  23; 
s.  c.  9  C.  L.  N.  156 ;  vide  Ashley  v.  Steere,  2  "W.  &  M.  347 ;  McMechen  v.  Grundy, 
3H.  &J.  185;  Taylor  Y.Whitthorn,  5  Humph.  340;  Phmnix  v.  Jngraham,  5 
Johns.  412;  Wilkinson's  Appeal,  44  Penn.  284) 

An  agreement  for  a  future  security  is  a  mere  executory  contract,  and  not  a 
conveyance,  and  the  validity  of  such  security  will  depend  entirely  upon  the  cir- 
cumstances under  which  it  is  made,  and  the  state  of  things  existing  at  that  time. 
An  agreement  to  give  security  for  a  debt  due  or  to  be  contracted,  imposes  no 
higher  legal  obligation  upon  the  debtor  than  his  promise  of  payment  involved  in 
the  contracting  of  the  debt.  His  fulfilment  of  the  one  is  equally  open  to  objec- 
tion as  a  preference  as  is  his  fulfilment  of  the  other.  (Forbes  v.  Howe,  102  Mass. 
427;  Second  National  Bank  Y.  Hunt,  4  B.  R.  616;  s.  c.  11  Wall.  891;  Sawyer 
V.  Turpin,  5  B.  R.  839;  s.  c.  13  B.  R.  271;  s.  c.  91  U.  S.  114;  s.  c.  1  Holme?, 
251 ;  Graham  v.  Stark,  8  B.  R.  357 ;  s.  c.  8  Ben.  520 ;  Harvey  v.  Crane.  5  B.  R. 
218;  s.  c.  2  Biss.  496;  contra,  in  re  J.  P.  Wood,  5  B.  R.  421;  in  r«  McKay  & 
Aldus,  7  B.  R.  230;  s.  c.  Lowell,  561  ;  in  re  Connor  &  Hart,  Lowell,  532;  vid-a 
McMechen  v.  Orundy,  8  H.  &  J.  185.) 

When  an  agreement  is  made  that  certain  and  specific  property  shall  be  con- 
veyed, and  the  conveyance  is  made  within  a  reasonable  time  thereafter,  the 
advance  is  con.sidered  as  a  present  consideration  for  the  conveyance.  [Gattman 
V.  Honea,  12  B.  R.  498;  s.  c.  7  C.  L.  N.  395;  s.  c.  10  Pac.  L.  R.  4.) 

A  mortgage  upon  real  estate  executed  immediately  before  the  commencement 
of  proceedings  in  bankruptcy,  in  pursuance  of  a  parol  agreement  made  long 
before  that  time,  is  not  a  preference,  and  is  valid  as  against  the  assignee  of  the 
mortgagor.     (Burdick  v.  Jackson,  15  B.  R.  318;  s.  c.  14  N.  Y.  Supr.  488.) 

A  conveyance  of  land  in  pursuance  of  a  previous  agreement,  when  there  has 
been  an  actual  possession  under  the  agreement,  and  performance  of  it,  can  not 
be  set  aside,  although  the  consideration  was  paid  prior  to  the  transfer.  (Post  v. 
Coj-hin,  5  B.  R.  11.) 

If  the  promise  to  give  security  was  merely  general,  without  relating  to  any 
specific  property,  a  transfer  in  pursuance  thereof  would  be  a  preferencf.  (In  re 
Jackson  Iron  Manuf.  Co.  15  B.  R.  438;  s.  c.  2  C.  L.  B.  154.) 

Where  the  contract  of  sale  contemplates  that  the  payment  and  transfer  shall 
be  synchronous,  the  vendee  does  not  receive  a  preference  by  accepting  a  transfer 
immediately  after  making  the  payment,  although  the  vendor  in  the  interval  be- 
comes insolvent.     (Sparhawk  v.  Richards,  12  B.  R.  74.) 

A  security  fairly  given  as  part  of  the  same  transaction  is  valid,  as  the  loan 
can  not  be  invalidated  by  a  change  of  the  borrower's  situation  re  infecta;  as  if 
the  money  were  advanced  while  the  mortgage  was  in  course  of  preparation,  and 
the  debtor  fails  in  the  mean  time.  (/«  r«  McKay  &  Aldus,  7  B.  R.  230;  s.  c. 
Lowell,  561 ;  in  re  Connor  <fe  Hart,  Lowell,  532 ;  in  re  Perrin  &  Hanee,  7  B.  R. 
283.) 

As  a  mortgage  of  property  to  be  acquired  after  the  date  of  its  execution  is 
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not  a  valid  mortgage,  but  merely  an  authority  to  take  possession,  the  right  of 
creditors  undtr  the  bankrupt  law  must  depend  upon  its  effect  upon  the  propeity 
at  the  time  the  act  was  done  which  might  be  supposed  to  operate  as  a  transfer. 
^  This  was  the  taking  of  possession  under  the  license  contained  in  the  mortgage. 
It  is  not  competent  for  a  party  to  give  his  authority  in  relation  to  property 
which  he  may  afterwards  acquire,  and  thus  prefer  a  creditor  who  shall  take  pos- 
session when  he  is  known  to  be  insolvent,  and  thus  avoid  the  effect  of  the  bank- 
rupt law,  because,  literally,  he  has  not  made  a  transfer.  That  would  be  a  facile 
method  of  evading  the  scope  and  spirit  of  the  law.  In  legal  effect  the  transac- 
tion was  a  continuing  act  from  the  date  of  the  authoiity  to  the  taking  of  posses- 
sion, the  last  act  being  the  consummation  of  the  transfer.  It  must  be  treated  as 
if  a  mortgage  were  made  of  the  after  acquired  property  at  the  time  the  mortgagee 
took  possession.  {In  re  Eldridgo,  4  B.  R.  498;  s.  c.  2  Biss.  362;  Smith  v.  My, 
20  B.  R.  5.53;  RoUmon  v.  Elliott,  11  B.  R.  553;  s.  c.  32  Wall.  513.) 

A  mortgagee  who  has  omitted  to  record  his  mortgage  obtains  a  preference  if 
he  takes  possession  of  the  goods  with  the  assent  of  the  debtor,  for  he  has  no 
greater  right  to  take  possession  than  any  general  and  unsecured  creditor.  {Kane 
V.  Sice,  10  B.  R.  463.) 

If  a  bill  of  sale  under  the  laws  of  the  State  vests  a  complete  title  in  the 
grantee,  although  it  is  not  recorded  or  attended  by  possession,  subject,  however, 
to  be  defeated  by  any  intervening  right  before  record  is  made  or  possession 
taken,  it  will  constitute  a  valid  consideration  for  a  mortgage,  although  there  was 
an  agreement  that  it  should  be  kept  secret  and  not  recorded.  {Sawyer  v.  Tur- 
pin,  5  B.  R.  339;  s.  c.  13  B.  B.  271;  s.  c.  91  U.  S.  114;  s.  c.  1  Holmes,  251.) 

A  mortgage  is  not  a  preference  where  the  debt  is  secured  by  a  prior  mort- 
gage covering  goods  subsequently  acquired,  if  both  mortgages  cover  the  same 
goods.     {Brett  v.  Carter,  14  B.  B.  301.) 

Where  a  subsequent  and  a  prior  mortgage  do  not  cover  the  same  good.«,  the 
former  is  liable  to  he  set  aside  as  a  preference  as  to  all  goods  not  included  in  the 
latter.  {Brett  v.  Carter,  14  B.  R.  301 ;  Barron  v.  Morris,  14  B.  E.  371 ;  s.  c. 
2  Woods,  354.) 

A  chattel  mortgage  is  not  rendered  invalid  as  against  the  assignee  by  failure 
to  file  the  same  or  take  possession  of  the  property  until  a  month  before  the  com- 
mencement of  proceedings  in  bankruptcy,  although  the  mortgagee  then  knew 
the  mortgagor  to  be  insolvent,  and  that  the  instrument  gave  him  a  preference. 
{In  re  Abrara  Barman,  14  B.  R.  125.) 

Where  the  consequences  of  an  act  are  penal  and  a  fair  and  hone.st  motive  is 
as  consistent  with  the  act  as  a  fraudulent  one,  the  former  is  to  be  presumed  to  be 
the  real  and  true  one.     {Ashby  v.  Steere,  2  W.  &  M.  347.) 

If  the  payment  is  received  in  pursuance  of  an  offer  to  compromise  made  to 
all  the  creditors,  the  intent  to  prefer  may  be  shown  by  evidence  that  he  was 
either  unable  or  unwilling  to  carry  out  the  compromise.  If  he  is  able  and  wiU- 
irig  to  treat  all  alike  the  intent  is  not  made  out.  {Clarlk  v.  Skilton,  20  I  R  R. 
175.) 

If  the  bankrupt  has  procured  one  of  his  debtors  to  execute  a  mortgage,  and 
transfer  property  to  a  creditor,  the  transaction  will  be  deemed  a  prefeience,  al- 
though there  was  no  express  agreement  that  the  indebtedness  due  to  the  bank- 
rupt should  constitute  the  consideration  therefor.  {Smithy.  Little  9B  R  11- 
s.  c.  5  Biss.  269.)  ' 

A  preference,  within  the  meaning  of  the  act,  is  an  advantage  in  the  payment 
of  the  debt  due  to  him  acquired  by  one  creditor  over  the  other  creditors  of  the 
debtor.     {In  re  Joseph  Horton  tt  al.  5  Ben.  562.) 

Where  the  by-laws  of  a  stock  board  provide  that  the  seat  of  any  member 
who  has  failed  to  comply  with  his  contracts  with  other  members  of  the  board 
for  six  months  shall  be  sold,  and  the  proceeds  of  the  sale  applied  to  the  payment 
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■of  his  creditors  in  the  board,  an  assignment  of  the  seat  before  the  expiration  of 
the  six  months,  for  the  purpose  of  facilitating  such  payment,  is  not  a  preference, 
because  the  general  creditors  can  not  obtain  any  greater  rights  of  property  than 
the  debtor  himself  possesses.  f^Hyde  v.  Woods,  10  B.  R.  54 ;  s,  c.  15  B.  R.  518 ; 
s.  c.  2  Saw.  655.) 

A  release  of  the  equity  of  redemption  to  the  mortgagee,  who  agrees  to  take 
the  property  at  a  fair  price,  and  credit  the  amount  on  the  mortgage  debt,  for  the 
purpose  of  saving  the  expense  of  a  foreclosure,  is  not  a  preference,  wlien  the 
property  is" worth  less  than  the  mortgage  debt.  {Goxe  v.  Hale,  8  B.  R.  562;  s. 
«.  10  Blatch.  56;   Catlin  v.  Hoffman,  9  B.  R.  342;  s.  c.  2  Saw.  486.) 

Where  the  lien  is  greater  in  amount  than  the  value  of  the  property,  the  more 
reasonable  inference  is  that  money  paid  by  the  lien  creditor  at  the  time  of  the 
-conveyance  was  paid  to  obtain  the  conveyance  rather  than  as  a  consideration 
for  the  property.     {Catlin  -^..Hoffman,  9  B.  R.  342;  s.  c.  2  Saw.  486.) 

The  preference  at  which  the  law  is  directed  can  only  arise  in  case  of  an  ante- 
cedent debt.  The  giving  of  security  when  the  debt  is  created,  is  not  within  the 
law,  and  if  the  transaction  be  free  from  fraud  in  fact,  the  party  who  loans  the 
money  can  retain  it  until  the  debt  is  paid.  (Tiffany  v.  Boatman's  Sav.  Inst.  4 
B.  R.  601 ;  s.  c.  9  B.  R.  245;  s.  c.  1  Dillon,  14;  s.  c.  18  Wall.  376;  Olari  v. 
Iselin,  9  B.  R.  19;  s.  c.  11  B.  R.  337;  s.  o  21  "Wall.  360;  s.  c.  10  Blatob.  204; 
Hentley  v.  Wells,  61  111.  59;  in  re  Thomas  Morrison,  10  B.  R.  105;  s.  c.  6  0.  L. 
N.  110;  Piper  v.  Brady,  10  B.  R.  517;  s.  c.'31  Leg.  Int.  316.) 

The  exchange  of  one  set  of  securities  for  another  of  equal  value  is  not  a  pref- 
erence.    {Bumhisel  v.  Firman,  11  B.  R.  505;  s.  c.  22  Wall.  170.) 

A  creditor  and  debtor  have  a  right  to  state  an  account  and  strike  a  balance, 
although  the  former  may  know  that  the  latter  is  then  insolvent.     A  mere  ac- 
counting between  the  parties  does  not  prefer  the  creditor  or  diminish  the  assets  - 
of  the  debtor.     {In  re  Oomstock  &  Co.  12  B.  R.  110;  s.  c.  3  Saw.  320.) 

The  giving  of  a  check  on  deposits  in  a  bank,  to  be  applied  on  a  note  held  by 
the  bank,  is  not  payment,  but  an  adjustment  of  accounts,  and  does  not  consti- 
tute a  preference.     {Hough  v.  First  Nat.  Bank,  4  Biss.  349.) 

If  a  mortgage  is  executed  to  secure  an  indorser  at  the  time  of  the  discount- 
ing of  a  note  by  a  national  bank,  an  assignment  of  the  mortgage  to  the  bank  is 
not  a  preference,  for  the  bank  in  equity  was  entitled  to  the  benefit  of  the  mort- 
gage from  the  time  of  discounting  the  note.  {First  NaVl  Banh  v.  Haire,  86 
Iowa,  443.) 

If  a  creditor  has  a  lien  on  the  property  of  the  debtor  to  the  full  amount  of  his 
<3ebt,  there  is  no  preference  in  paying  money  to  discharge  it.  {Livingston  v. 
Bruce,  1  Blatch.  318.) 

The  mere  consent  of  the  debtor  to  the  revival  of  a  judgment  so  as  to  continue 
the  lien  thereof,  does  not  constitute  reasonable  cause  to  believe  him  to  be  insol- 
vent.    {Kemmerer  v.  Tool,  12  B.  R.  334;  s.  c.  78  Penn.  147.) 

Where  goods  are  sold  for  cash  on  the  receipt  of  the  invoice,  the  non-payment 
of  the  price  warrants  a  rescission,  and  such  rescission  is  not  a  preference.  {In  re 
Norman  B.  Foot,  11  B.  R.  153;  s.  c.  11  Blatch.  530) 

The  surrender  of  a  pledge  by  another  creditor  upon  a  promise  by  the  pre- 
ferred creditor  to  pay  him  out  of  the  proceeds  of  the  property,  does  not  affect 
the  validity  of  the  transfer.     {Ogden  v.  Jackson,  1  Johns,  370.) 

A  mortgage  upon  a  homestead  or  other  exempt  property  can  not  be  set  aside 
by  the  assignee,  although  it  would  have  been  a  preference  if  put  upon  other 
property.     {Rix  v.  Oapitol  Banh,  2  Dillon,  367;  Schlitz  v.  Sahatz,  2  Biss.  248.) 

If  the  individual  property  exceeds  the  individual  liabilities,  a  mortgage  to  an 
individual  creditor  can  not  be  set  aside,  although  the  firm  is  insolvent.  {Hewitt 
V.  Northvp,  16  B.  R.  27;  s.  c.  16  N.  Y.  Supr.  277) 
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The  assignee  of  the  firm  may  assail  a  transfer  of  property  purchased  by  onfr 
partner  in  the  name  of  his  wife,  with  the  firm  money,  and  conveyed  to  a  firn* 
creditor,  with  the  intent  to  give  a  preference.     {PaPriek  v.  Banh,  1  Dillon,  303.) 

A  transfer  of  property  to  a  factor,  with  intent  to  give  him  a  preference  by 
enabling  him  to  claim  a  factor's  lien  thereon  is  void.  {Nudd  v.  Burrows,  13  B.. 
R.  289;  s.  c.  91  U.  S.  426.) 

A  transfer  of  property  within  the  United  States  to  prefer  an  alien  creditor 
may  be  set  aside  in  the  courts  in  the  United  States.  (Olcott  v.  McLean,  14  B.  R, 
379;  s.  c.  50  How.  Pr.  455.) 

If  an  insolvent  debtor  conveys  his  property  to  another,  and  the  latter  execucea 
a  mortgage  thereon  to  a  creditor,  the  transfer  may  be  set  aside,  for  the  legal 
effect  is  the  same  as  if  the  mortgage  had  been  given  directly  by  the  debtor  him- 
self.    (^Gibson  v.  Dobie,  14  B.  R.  157;  s.  c.  5  Biss.  198.) 

If  a  depositary  of  a  bond,  at  the  time  of  appropriating  it  to  his  own  use,  puts- 
other  property  in  its  place,  the  transaction  is  not  a  preference  of  one  creditor 
over  another,  within  the  meaning  of  the  bankrupt  act.     There  is  no  loan  made 
or  credit  given.     It  is  a  case  of  an  exchange  of  one  species  of  property  for  an- 
other, made  by  one  party  without  authority  from  the  other,  or  of  the  conversion 
to  his  use  by  the  depositary  of  property  in  his  hands,  and  substituting  property 
equivalent  in  value  as  the  investment  of  the  property  converted.   {Oook  v.  TuUis^ 
9  B.  E.  433 ;  s.  c.  18  Wall.  332.) 
j^      An  agreement  at  the  time  of  discounting  a  note  that  a  part  of  the  proceeds 
\  shall  be  held  to  meet  the  note  at  maturity,  is  not  a  preference,  or  void  under 
/the  bankrupt  law.    (First  National  Banh  of  Mount  Joy  v.  Wilson,  72  Penn.  13.) 

A  contract  for  a  conditional  delivery  of  good§^  gives  no  just  cause  of  com- 
plaint to  the  creditors  of  the  vendee.  (Sawyer  v.  Turpin,,  5  B.  R.  339 ;  s.  c."  IS 
B.  R.  271 ;  s.  c.  91  U.  S.  114;  s.  c.  1  Holmes,  251.) 

A  change  in  the  form,  or  even  in  the  substance,  of  securities  will  be  pro- 
tected, if  no  greater  value  is  put  into  the  creditor's  hands  than  he  had  before. 
(Sawyer  v.  Turpin,  5  B.  R.  339;  s.  c.  13  B.  B.  271 ;  s.  e.  91  U.  S.  114;  s.  e.  1 
Holmes,  251.) 

When  an  insolvent  bank  holds  a  protested  note,  and  has  on  deposit  funds  of 
an  indorser  sufficientto  pay  it,  the  money  may  be  appropriated  on  the  note,  and 
the  note  delivered  to  the  indorser.  The  fact  that  the  indorser  subsequently  col- 
lects the  amount  from  the  maker  is  immaterial.  Creditors  can  not  question  the 
right  of  the  indorser  to  take  up  the  note  by  payment  or  set-off,  and  they  have 
no  interest  in  his  remedy  over  against  the  maker.  (Winslow  v.  jBiw«,  3  Lans. 
220.) 

It  is  well  settled  that  payment  in  full  to  a  creditor  of  a  bankrupt  by  a  third 
person,  as  a  friendly  act,  is  not  an  illegal  preference  as  between  the  creditor  so 
paid  and  the  other  creditors,  because  it  in  no  way  affects  the  other  creditors.. 
The  fund  to  which  they  looked  for  payment  is  in  no  way  diminished  by  it.  (Bep- 
plier  V.  Bloodgood,  1  Sweeny,  34 ;   Winsor  v.  Kendall,  3  Story,  507.) 

One  person  has  the  right  to  transfer  his  property  to  pay  or  secure  the  debt 
of  another.  Such  a  preference  is  not  a  preference  given  by  the  debtor,  but  is 
that  of  the  owner  for  the  debtor's  benefit.  Creditors  have  no  reason  to  complain 
of  such  preference  or  payment,  for  in  the  property  transferred  they  have  no  man- 
ner of  interest.     (Winslow  v.  Clarlc,  2  Lans.  877;  s.  c.  47  N.  Y.  261.) 

A  mortgage  once  paid  can  not  be  revived  by  a  parol  agreement,  or  continued 
for  a  demand  other  than  the  one  it  was  given  to  secure,  for  the  purpose  of  giving 
a,  preference  thereby.  The  policy  and  object  of  the  bankrupt  law  are  to  seize 
and  appropriate  the  property  of  the  bankrupt  for  the  benefit  of  his  ci%ditors.  The 
debts  are  made  a  lien  upon  it,  and  it  is  disposed  of  for  tiie  purpose  of  satisfying 
them.  To  permit  a  bankrupt,  after  he  knows  that  he  is  insolvent,  to  revive  sat- 
isfied liens,  in  order  to  pay  a  part  of  his  creditors,  would  be  as  fatal  to  the  rights 
of  his  other  creditors — as  palpable  a  violation  of  the  objects,  as  well  as  of  th& 
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etter  of  the  act — as  if  he  was  permitted  to  create  new  liens  for  the  same  pur- 
lose.  The  bankrupt  law  itself,  as  well  as  the  general  principles  alluded  to,  pro- 
libitany  such  revival.     {Winslow  v.  Clark,  2  Lans.  877;  s.  c.  47  N.  Y.  261.) 

The  acts,  knowledge,  and  intentions  of  the  agent  are,  in  law,  the  acts,  knowl- 
:dge,  and  intentions  of  his  principal.  {Graham  v.  Stark,  3  B.  R.  357;  s.  c.  3 
Jen.  520;  Beaity  v.  Gardner,  i  B.  R.  323;  s.  c.  4  Ben.  479.) 

The  burden  of  proof  is  on  the  assignee.  {Parsons  v.  Topliff,  14  B.  R.  547- 
I.  c.  119  Mass.  245.) 

A  witness  may  testify  as  to  what  the  defendant  stated  to  be  the  contents  of  a 
etter  without  notice  to  produce  the  letter.     {Paige  v.  Loring,  1  Ilohiies,  275.) 

If  payment  is  made  in  the  ordinary  course  of  dealing  between  the  parties, 
he  circumstance  tends  to  show  that  some  other  motive  actuated  the  debtor, 
ather  than  an  intent  to  prefer.     {AMy  v.  Steere,  2  W.  &  M.  347.) 

If  the  debtor  goes  to  a  particular  creditor,  hunts  him  up,  picks  him  out  Irom 
he  rest,  and  pays  him  more  in  proportion  than  he  can  pay  others,  or  if  he  electa 
;o  pay  a  relative  to  whom  he  is  indebted,  or  if  the  transfer  or  conveyance  is 
lone  secretly,  or  if  it  is  out  of  the  usual  course  of  business,  in  a  new,  extraor- 
linary,  or  unusual  manner,  or  if  payment  of  a  debt  is  made  before  it  becomes 
lue,  the  circumstance  tends  to  show  an  intent  to  prefer.  {Ashby  v.  Steere,  2  W. 
b  M.  347 ;  AtTcinson  v.  Farmers'  Bank,  Crabbe,  529.) 

Testimony  of  the  parties  as  to  their  intention  is  inexpressibly  weak,  and  can 
arely  avail  against  the  stronger  proof  which  the  transaction  itself  affords. 
Oxford  Iron  Co.  v.  Slafter,  14  B.  R.  380;  s.  c.  13  Blatch,  455.) 

If  the  bankrupt  delivered  goods  to  the  workmen  of  a  creditor  upon  the  credit 
if  the  creditor,  with  the  expectation  that  they  would  be  paid  for  at  the  next  pay 
lay,  there  is  no  preference,  although  the  creditor  subsequently  applies  the 
imount  to  a  pre-existing  debt.  {Bice  v.  Grafton,  13  B.  R.  209 ;  s.  c.  117  Mass. 
!28.) 

Evidence  of  other  transfers  about  the  same  time  may  be  considered  in  deter- 
nining  whether  there  was  an  intent  to  prefer.  {Atlmison  v.  Farmers'  Bank, 
>abbe,  529.) 

An  entry  in  the  books  of  a  party,  or  the  absence  of  it,  may  be  evidence' 
[gainst  him  of  more  or  less  weight,  owing  to  the  circumstances,  but  is  not  con- 
ilusive.     {In  re  Comstock  &  Co.  12  B.  R,  110;  s.  c.  3  Saw.  320.) 

Legil  advice  given  to  the  debtor  that  he  would  be  liable  to  a  criminal  prose- 
iution  unless  he  paid  the  ciebt  will  not  make  the  payment  valid.  {Strain  v. 
9ourdin,  11  B.  R.  156 ;  s.  c.  2  Woods,  380.) 

A  transfer  of  firm  property  with  the  intent  to  prefer  an  individual  creditor 
nay  be  set  aside.     {Anoker  v.  Levy,  8  Strobh.  Eq.  197.) 

If  a  transfer  of  firm  property  to  one  partner  is  made  with  the  intent  to  give 
preference  to  his  individual  creditors,  it  is  void.  {Collins  v.  Hood,  4  McLean^ 
86.) 

If  mortgaged  property  is  sold,  with  the  permission  and  consent  of  the  mort- 
agee,  and  another  mortgage  is  subsequently  taken  to  secure  the  same  debt,  it 
3  a  new  security,  and  not  a  mere  substitution  of  securities.  {Fories  v.  Eowe, 
02  Mass.  427.) 

The  word  "  conveyance  "  in  the  bankrupt  act  is  a  generic  term,  including 
U  proceedings  to  dispose  of  or  incumber  property  in  derogation  of  the  equality 
f  creditors,  with  intent  by  such  disposition  to  give  a  preference,  or  to  defeat  or 
elay  the  operation  of  the  act.  It  includes  raortgiges.  {Bingham  v.  Frost,  6 
5.  R.  130.) 

The  assignee  may  maintain  a  bill  to  have  a  mortgage  declared  void  as  a 
reference,  although  the  bankrupt  conveyed  away  the  equity  of  redemption  prior 
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to  the  commencement  of  proceedings  in  bankruptcy.  {Burpee  v.  Nafl  Bank,  9 
B.  R.  314;  s,  c.  5  Bias.  405.) 

The  right  to  recover  property  transferred  by  the  insolvent,  which  is  given  by 
this  section,  is  in  no  sense  a  penalty  imposed  upon  the  party  receiving  it.  The 
transfers  and  titles  based  thereon  are  thereby  made  void.  Hence  the  right  of 
recovery.  {Gooh  v.  Whipple,  9  B.  R.  1.55;  55  N.  Y.  150;  Tinker  v.  Van  Dyke, 
14B.  R.  112;  s.  c.  8  0.  L.  N.  235.) 

The  declarations  of  the  bankrupt  in  regard  to  a  transfer  made  as  a  preference, 
are  competent  evidence  against  the  preferred  creditor,  if  the  conspiracy  to  give 
the  preference  is  established,  although  they  were  not  made  in  the  presence  of, 
or  brought  to  the  knowledge  of  the  preferred  creditor.  {Nudd  v.  Burrows,  13 
B.  R.  289 ;  s.  c.  91  U.  S.  426.) 

The  declarations  of  an  alleged  partner  of  the  bankrupt  are  not  admis.sible  in 
favor  of  a  preferred  creditor.  {Nudd  v.  Burrows,  18  B.  R.  289 ;  s.  c.  91  U.  S. 
426.) 

Judgments. 

.The  statute  being  within  the  express  powers  of  Congress  is  supreme,  and 
overrides  all  State  legislation  on  the  subject.  If  therefore  a  judgment  is  entered 
in  contravention  of  the  law,  it  is  void.     {Atkinson  v.  Purdy,  Crabbe,  551.) 

The  amount  received  as  a  preference  may  be  recovere'*,  although  it  was  re- 
ceived by  virtue  of  a  sale  under  an  execution.  {Clarion  Bank  v.  Jones,  11  B.  R. 
S81;  s.  c.  21  Wall.  325;  s.  c.  2  A.  L.  T.  [N.  S.]  135.) 

If  the  property  of  the  bankrupt  has  been  sold  under  process  from  a  State 
court  issued  on  a  judgment  which  is  void  as  a  preference,  the  creditor  is  liable  to 
refund  the  money  thus  received  to  the  assignee.  {Shawhan  v.  Wherriit,  1  How. 
627.) 

There  is  nothing  in  this  section  which  expressly  or  impliedly  prohibits  the 
taking  or  obtaining  of  a  mere  judgment  against  an  insolvent  debtor.  The  judg- 
ment alone  only  serves  to  establish  the  claim  of  the  creditor  and  fix  its  amount, 
and  if  obtained  without  fraud  or  collusion  with  the  debtor,  is  as  conclusive  evi- 
xJence  of  those  facts  as  if  the  debtor  had  been  solvent.  Where  the  authorities 
speak  of  a  judgment  as  an  illegal  preference  Or  an  attempt  to  get  one,  it  will  be 
found  in  every  instance  that  there  was  also  a  lien  acquired  upon  the  property  of 
the  debtor  by  means  of  the  judgment,  and  that  the  illegal  prefere'nce  consisted 
in  this  lien,  and  not  in  the  mere  judgment,  itself.  {Catlin  v.  Hoffman,  9  B.  R. 
^42;  s.  c.  2  Saw.  486.) 

Merely  allowing  a  creditor  to  obtain  a  judgment  by  default  in  an  action  for  a 
debt  to  which  there  is  no  defense,  does  not,  as  a  conclusion  of  law,  arise  an  im- 
plication of  a  motive  or  an  intent  to  prefer.  (  Wilson  v.  City  Bank,  5  B.  R.  270; 
s.  c.  9  B.  R.  97;  s.  c.  1  Dillon,  476;  s.  c.  17  Wall.  473;  in  re  Kerr,  2  B.  R. 
388;  s.  0.  2  L.  T.  B.  39;  in  re  J.  B.  Wright,  2  B.  R.  490;  Haughey  v.  ATbin, 
2  B.  R.  399 ;  s.  c.  2  Bond,  244 ;  s.  c.  2  L.  T.  B.  47 ;  in  re  Moulton  et  al.  4  Pac. 
L.  R.  127;  Ballou  v.  Minard,  2  Brews.  560;  Britton  v.  Payen,  9  B.  R.  445; 
s.  c.  7  Ben.  219;  Partridge  v.  Dearborn,  9  B.  R.  474;  Clarke  y.  Piet,  3  McLean, 
494;  in  re  Uriah  Krum,  7  Ben.  5;  Piatt  v.  Stewart,  13  Blatch,  481;  contra, 
in  re  Black  &  Secor,  1  B.  R.  353;  s.  c.  2  Ben.  196;  s.  c.  1  L.  T.  B.  39;  McGie 
[ex  parte  Sanger],  2  B.  R.  531 ;  s.  c.  2  Biss.  163;  s.  c.  2  L.  T.  B.  80;  KoUsaat 
V.  Eoguet,  5  B.  R.  159;  s.  c.  4  Ben.  565;  in  re  C.  A.  Davidson,  3  B.  R.  418; 
s.  c.  4  Ben.  10;  Linkman  v.  Wileox,  1  Dillon,  161 ;  CatUn  v.  Hofinan,  9  B.  R. 
-342;  s.  c.  2  Saw.  486.) 

Something  more  than  the  passive  non-resistance  of  an  insolvent  debtor  to 
regular  judicial  proceedmgs  in  which  a  judgment  and  levy  on  his  property  are 
obtained,  when  the  debt  is  due  and  he  is  without  just  defense  to  the  action,  is 
necessary  to  show  a  preference  of  a  creditor  or  a  purpose  to  defeat  or  delay  the 
operation  of  the  bankrupt  law.  {Wilson  v.  City  Bank,  5  B.  R.  270;  s.  c.  9  B. 
R.  97;  s.  c.  1  Dillon,  476;  s.  c.  17  Wall.  473.) 
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Very  slight  evidence  of  an  affirmative  character  of  the  existence  of  a  desire 
to  prefer  one  creditor,  or  of  acts  done  with  a  view  to  secure  such  preference, 
may  be  sufficient  to  invalidate  the  whole  transaction.  Such  evidence  may  be 
sufficient  to  leave  the  matter  to  a  jury  or  to  support  a  decree,  because  the  known 
existence  of  a  motive  to  prefer  or  to  defraud  the  bankrupt  act  will  color  acts  or 
decisions  otherwise  of  no  significance.  The  cases  must  rest  on  their  own  circum- 
stances. (Wilson  V.  Citj/  Bank,  5  B.  R.  270;  s.  c.  9  B.  R.  97;  s.  c.  1  Dillon, 
476;  s.  c.  17  Wall.  473;  Buchanan  v.  Smith,  4  B.  R.  397;  s.  c.  7  B.  R.  513; 
s.  c.  8  Blatch.  158;  s.  c.  16  Wall.  277;  Traders'  Mt'l  Banky.  Campbell,  8  B. 
R.  498 ;  s.  c.  6  B.  R.  353 ;  s.  c.  2  Biss.  428 ;  s.  c.  14  Wall.  87  ;  Beattie  v.  6a/rd- 
ner,  4  B.  R.  323 ;  s.  c  4  Ben.  479 ;  Wilson  v.  Brinhman,  2  B.  R.  468 ;  s.  c.  1 
C.  L.  N.  198;  Ford  v.  Keyes,  15  I.  R.  R.  59;  in  re  Dunkle  &  Driesbach,  7  B. 
R.  72;  Shaffer  v.  Fritchei-y,  4  B.  R.  548;  Vogle  v.  Lathrop,  4  B.  R.  439;  s.  c. 
4  Brews.  253 ;  in  re  Jerome  E.  Baker,  14  B.  R.  433. ) 

If  the  debtor  does  anything  before  suit  which  will  secure  the  creditor  a  judg- 
ment with  pi-iority  of  lien,  with  intent  to  do  so,  this  will  render  the  preference 
void.     (Little  v.  Alexander,  12  B.  R.  184;  s.  c.  21  Wall.  500.) 

If  a  person  who  knows  that  he  is  insolvent,  substitutes  small  notes  for  a  large 
note,  whereby  the  creditor  is  enabled  to  recover  .summary  judgments,  the  execu- 
tions thereon  may  be  set  aside.     (Loudon  v.  First  Nat.  Bank,  1.5  B.  R.  476.) 

Though  a,  judgment  creditor,  who  has  obtained  a  judgment  by  default 
through  the  mere  passive  non-resistance  of  the  debtor,  may  know  the  insolvent 
condition  of  the  debtor,  his  levy  and  seizure  under  such  circumstances  are  not 
void  nor  any  violation  of  the  bankrupt  law.  (Wilson  v.  Gity  Bank,  5  B.  B.. 
270;  s.  c.  9  B.  R.  97;  s.  c.  1  Dillon,  476;  s.  c.  17  Wall.  473.) 

There  is  no  distinction  in  this  respect  between  involuntary  and  voluntary 
bankruptcy.  (Haskell  v.  Ingalls,  5  B.  R.  205 ;  in  re  C.  A.  Davidson,  8  B.  R. 
418;  s.  c.  4  Ben.  10.) 

If  a  judgment  is  confessed  at  a  time  when  the  debtor  is  solvent,  an  execu- 
tion may  be  subsequently  issued  when  the  debtor  is  insolvent.  (Field  v.  Baker, 
11  B.  R.  415;  s.  c.  12  Blatch.  436.) 

If  a  confession  of  judgment  by  an  insolvent  debtor  is  actually  followed  by 
an  execution  and  seizure  of  his  property,  it  is  an  unlawful  preference  if  made 
with  a  view  to  prefer.  (Wtbb  v.  Sachs,  15  B.  R.  168;  s.  c.  13  Pac.  L.  R.  28;  s. 
o.  9  C.  L.  N.  156.) 

Where  the  preference  is  obtained  by  a  judgment  and  execution,  tliere  must 
be  guilty  collusion  to  constitute  the  fraudulent  preference  condemned  by  the 
statute.  (Clark  v.  Iselin,  9  B.  R.  19;  s.  c.  11  B.  R.  337;  s.  c.  21  Wall.  360; 
s.  c.  10  Blatch.  204.) 

The  slightest  solicitation  on  the  part  of  the  creditor  will  protect  the  judg- 
ment. Unless  it  clearly  appears  that  the  act  originated  with  the  debtor,  and 
that  he-took  the  first  step  to  have  the  judgment  rendered,  it  is  valid.  (Halde- 
man  v.  Michael,  6  W.  &  S.  128;  Wilkinson's  Appeal,  4  Penn.  284.) 

A  security  or  priority  gained  by  a  suit  in  a  State  court  has  no  better  claim  to 
protection  than  a  payment  by  the  debtor  himself.  (Shawhan  v.  Wherritt,  7 
How.  627.) 

A  creditor  may  reduce  his  claim  to  a  sum  within  the  jurisdiction  of  a  magis- 
trate, take  a  judgment  by  dt-fault  thereon,  and  obtain  priority  by  issuing  an 
execution  for  the  same.     (Witt  v.  Sereth,  13  B.  R.  106;  s.  c.  6  Biss.  474.) 

The  mere  filing  of  an  affidavit  and  issue  of  an  execution  on  the  day  of  the 
commencement  of  the  proceedings  in  bankruptcy,  do  not  establish  collusion  be- 
tween the  creditor  and  the  bankrupt.  ( Witt  v.  Sereth,  13  B.  R.  106;  s.  c.  6 
Biss.  474,) 

A  party  who  claims  that  a  levy  was  void  under  the  bankrupt  law  must 
allege  the  facts  necessary  to  m-ike  the  levy  invalid.  (O'Hara,  v.  Stone,  48  Ind. 
417.) 
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In  an  action  at  law,  actual  collusion  in  obtaining  a  judi^ment  is  always  a 
question  for  the  jury.     (Loucheim  v.  Menizey,  77  Penn.  305.) 

A  preference  may  be  set  aside,  although  it  is  obtained  by  virtue  of  a  war- 
rant to  confess  judgment.  {Clarion  Bank  v.  Jones,  11  B.  R.  381;  s.  c.  21 
Wall.  325;  s.  c.  2  A.  L.  T.  [N.  S.]  135.) 

The  mere  entry  of  a  judgment  by  virtue  of  a  warrant  of  attorney  given 
when  the  debtor  was  solvent,  is  not  such  a  preference  as  the  statute  avoids,  al- 
though it  is  entered  just  before  the  commencement  of  the  proceedings  in  bank- 
ruptcy, and  when  the  creditor  knows  that  the  debtor  is  insolvent,  and  though  it 
is  followed  by  an  execution.  (Olark  v.  Iselin,  9  B.  R,  19;  s.  c.  11  B.  R.  337  j 
s.  c.  21  Wall.  860;  s.  c.  10  Blatch.  204;  Buckingham  v.  McLean,  13  How.  161; 
s.  c.  3  McLean,  185;  Piper  v.  Brady,  10  B.  R.  617;  s.  c.  31  Leg.  Int.  316;. 
Sleeky.  Turner,  10  B.  R.  580;  76  Penn.  142;  s.  c.  1  A.  L.  T.  [N.  S.]  486;  m 
re  J.  B.  Wright,  2  B.  R.  490 ;  Armstrong  v.  Biekey  &  Brothers,  2  B.  R.  473 ; 
s.  c.  1  0.  L.  N.  145 ;  Love  v.  Leve,  21  Pitts.  L.  J.  101 ;  Watson  v.  Taylor,  21 
Wall.  878;  contra.  Oolson  v.  Ndloff,  5  B.  R.  56;  s.  c.  2  Biss.  434;  Hood  v. 
Karper,  5  B.  R.  358;  8  Phila.  160;  s.  c.  2  L.  T.  B.  201;  in  re  P.  C.iord,  5- 
B.  R.  318;  in  re  Terry  &  Cleaver,  4  B.  R.  126;  s.  c.  2  Biss.  356;  VogeUx.  La- 
throp,  4  B.  R.  439;  s.  c.  4  Brews.  253;  Zahm  v.  Fry,  9  B.  R.  546;  s.  c.  31 
Leg  Int.  197;  s.  c.  21  Pitts.  L.  J.  155.) 

The  execution  under  the  warrant  of  attorney  will  be  valid,  although  the 
creditor's  son  was  the  bankrupt's  book-keeper,  and  gave  his  father  balance  sheets 
from  time  to  time,  showing  the  bankrupt's  condition.  {McGormick  v.  Buckner, 
2  W.  N.  480.) 

If  the  bankrupt  was  insolvent  at  the  time  of  the  giving  of  the  warrant  of  at- 
torney and  the  creditor  knew  it,  the  preference  obtained  by  a  subsequent  execu- 
tion maybe  set  aside,  although  the  proceedings  in  bankruptcy  are  instituted 
against  him  more  than  two  months  after  the  giving  of  the  warrant  of  attorney. 
(In  re  August  Herpich,  15  B.  R.  426 ;  s.  c.  9  C.  L.  N.  253.) 

This  section  defines  acts  that  may  render  other  persons  liable  to  actions  at 
the  suit  of  the  assignee  for  the  recovery  of  assets.  Section  5021  only  defines 
the  acts  of  a  debtor  for  which  he  may  be  involuntarily  adjudged  a  bankrupt. 
The  latter  section  makes  the  mere  giving,  under  certain  circumstances,  of  a  war- 
rant to  confess  judgment  an  act  of  involuntary  bankruptcy.  This  applies  to  the 
dubtor  only.  This  section,  which  affects  other  persons,  does  not  mention  the 
warrant  at  all.  Thus,  the  creditor  who  has  the  warrant  of  attorney  is  never 
affected  injuriously  by  merely  having  received  it.  The  reason  for  the  difference 
is  obvious.  The  subsequent  use  of  the  warrant  of  attorney  can  alone  give  rise 
to  any  question  so  far  as  the  creditor  is  concerned.  {Hood  v.  Harper,  5  B.  R. 
358;  s.  c.  8  Phila.  160;  s.  c.  2  L.  T.  B.  201.) 

If  a  judgment,  taken  merely  as  an  auxiliary  security,  and  embodying  the 
amount  of  other  judgments,  is  void  as  a  preference,  it  will  not  infect  and  vitiate 
them,  because  this  section  abrogates  only  the  instrumentality  by  which  a  pref- 
erence is  sought  to  be  obtained,  and  all  interests  or  advantage  acquired  by  its 
use,  and  the  creditor  may  himself  annul  the  void  judgment  by  a  release  on  the 
record  and  hold  the  valid  judgment.  {Vogle  v.  Lathrop,  4  B.  R.  439;  s.  c.  4 
Brews.  253.)  o  v     i,  /-, 

The  lien  of  a  judgment  upon  real  property  binds  it  for  the  payment  of  the 
claim  for  which  the  judgment  was  given  as  effectually  as  a  mortgage  made  by 
the  debtor  for  that  purpose.  Indirectly,  it  works,  causes  or  makes  a  transfer  of 
the  property  upon  which  it  operates  from  the  judgment  debtor  to  the  judgment 
creditor.     {Catlin  v.  Hoffman,  9  B.  R.  342;  s.  c.  2  Saw.  486.) 

If  a  creditor  sues  to  recover  a  debt  before  it  is  due,  the  lien  acquired  by  his 
judgment  will  be  set  aside  as  fraudulently  obtained  through  the  use  of  improper 
mean.s.     {Partridge  v.  Dearborn,  9  B.  R.  474) 
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An  agreement  discontinuing  several  suits  in  a  State  court,  and  transferring 
the  claim  for  litigation  in  another  suit  pending  between  the  same  parties,  for  the 
purpose  of  enabling  a  creditor  to  shelter  and  protect  any  sum  that  he  may  recover 
by  the  attachment  issued  in  the  latter  suit,  is  void.  A  debtor  and  a  creditor 
can  not  be  allovred,  on  the  very  eve  of  bankruptcy,  to  enter  into  any  arrange- 
ment by  vrhich  they  can  control  the  course  of  future  litigation  in  the  State  court 
in  suits  there  pending  to  which  the  debtor  is  a  party.  The  assignee  has  the 
right  to  be  substituted  as  a  party  in  the  place  of  the  bankrupt,  and  he  may  and 
should  exercise  that  right.  It  is  the  duty  of  the  district  court  to  grant  an  effect- 
ual relief  against  the  use  of  such  agreement,  and  secure  to  the  assignee  the  free 
and  untrammeled  exercise  of  all  the  rights  which  the  bankrupt  act  confers  upon 
him  with  reference  to  such  litigation,  whether  in  the  prosecution  or  defense  of 
such  suits.     {SaTmon  v.  Burton,  4  B.  R.  1 ;  s.  c.  6  Ben.  325.) 

The  mere  fact  that  the  property  taken  on  an  execution  has  been  turned  into 
money,  does  not  prevent  it  from  still  remaining  the  debtor's  property  undtr  the 
bankrupt  act.     {Milh  v.  Davi»,  10  B.  R.  340;  s.  c.  35  N.  Y.  Sup.  355.) 

Evidence  that  the  entry  of  a  judgment  under  a  warrant  to  confess  judgment 
was  a  surprise  on  the  bankrupt,  is  immaterial  and  inadmissible.  {Clarion  Bank 
V.  Jones,  11  B.  R.  881;  s.  c.  21  Wall.  325;  s.  c.  2  A.  L.  T.  [N.  S.]  135.) 

When  property  of  the  bankrupt  has  been  sold  under  judgment  confessed, 
with  a  view  to  give  fraudulent  preferences,  the  assignee  may  apply  in  the  State 
court  for  permission  to  come  in  at  any  time  before  a  final  decree,  and  claim  the 
fund  against  the  creditors,  and  have  a  trial  of  thb  facts.  It  is  unnecessary  that 
the  judgment  should  be  opened.  The  act  of  Congress  operates  directly  upon  the 
Tights  of  the  creditors,  and  makes  their  preferences  void.  The  assignee  claims, 
not  upon  an  adverse  title,  but  under  and  through  the  bankrupt  by  virtue  of  the 
bankrupt  act.  His  claim  is  adverse  to  the  creditors  only  in  the  sense  that  they 
are  postponed,  and  he  supersedes  them,  and  comes  in  upon  the  fund,  and  not 
the  property,  on  account  of  the  rightful  jurisdiction  of  the  State  court,  at  the 
time  to  seize  and  sell  the  property.  (Rohrer's  Appeal,  62  Penn.  498;  Jordan  v. 
Downey,  12  B.  R.  427;  s.  c.  40  Md.  401 ;   Chan  v.  Chan,  1  Penn.  L.  J.  175.) 

I{.ca§ouable  Cause. 

The  bankrupt  act  does  not  require  that  the  party  receiving  the  transfer  shall 
Tinow,  (fee,  but  that  he  shall  have  reasonable  cause  to  believe — such  reasonable 
cause  as  would  induce  the  belief  in  the  mind  of  an  intelligent,  capable  business 
man.  (Foster  v.  HacMey  &  Sons,  2  B.  R.  406;  s.  o.  2  L.  T.  B.  8;  s.  c.  1  0. 
L.  N.  137;  Graham  v.  Starh,  3  B.  R.  357;  s.  c.  3  Ben.  520;  Sedgwick  v. 
Sheffield,  6  Ben.  21 ;  Otis  v.  Hadley,  112  Mass.  100.) 

It  is  sufBcient  if  the  creditor  had  reasonable  cause  to  believe  the  debtor  to  be 
in  contemplation  of  insolvency,  although  he  did  not  have  reasonable  cause  to 
believe  him  to  be  insolvent  in  fact.     (Paige  v.  Loring,  1  Holmes,  275.) 

It  is  not  necessary  that  the  creditor  shall  know  or  be  aware  of  the  debtor's 
intsnt  to  give  a  preference.  {  Webb  v.  Saahs,  15  B.  R.  168;  s.  c.  13  Pac.  L.  R. 
28;  s.  c.  9  0.  L.  N.  156.) 

It  should  be  averred  that  the  creditor,  at  the  time  of  the  transfer,  had  reason- 
able cause  to  believe,  &c.     (In  re  Hunt,  2B.  R.  589;  s.  c.  1  C.  L.  N.  169.) 

"  Reasonable  cause  to  believe,"  means  a  state  of  facts  or  circumstances 
which  would  lead  any  prudent  man  to  make  inquiries.  It  will  not  do  to  ask 
protection  on  account  of  ignorance,  when  a  small  amount  of  inquiry  would  have 
given  all  necessary  information.  {In  re  3.  B.  Wright,  2  B.  R.'490;  in  re  Ar- 
nold, 2  B.  R.  160;'  White  v.  Raftery,  3  B.  R.  221;  s.  c.  1  C.  L.  N.  361;  s.  c. 
16  Pitts.  L.J.  110;  Merchants'  National  Bank  v.  Truax,  1  B.  R.  545;  s.  c.  1 
L.  T.  B.  73.) 

The  statute  does  not  require  that  the  creditor  shall  have  absolute  knowledge 
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on  the  point,  nor  even  that  he  shall,  in  fact,  have  any  belief  on  the  subject.  It 
only  requires  that  he  shall  have  reasonable  cause  to  believe,  and  he  must  be  con- 
sidered to  have  reasonable  cause  to  believe  when  such  a  state  of  facts  is 
brought  to  his  notice,  in  respect  to  the  affairs  and  pecuniary  condition  of  the 
debtor,  ns  would  lead  prudent  business  men  to  the  conclusion  that  the  debtor 
can  not  meet  his  obligations  as  they  mature  in  the  ordinary  course  of  business. 
{Toof  V.  Martin,  6  B.  R.  49;  s.  c.  4  B.  R.  488;  s.  c.  1  Dillon,  203;  s.  c.  13 
Wall.  40;  Buchanan  v.  Smith,  4  B.  R.  397;  s.  c.  7  B.  R.  513;  s.  c.  8  Blatch. 
163;  s.  c.  16  Wall.  277;  Wager  v.  Eall.  5  B.  R.  181 ;  s.  c.  3  Biss.  28;  s.  c.  16 
Wall.  584;  in  re  Clatk  &  Daughtrey,  10  B.  R,  21 ;  Burpee  v.  National  Banh,  9- 
B.  R.  314;  s.  c.  5  Biss.  405;  Piatt  v.  Stewart,  13  Blatch.  481.) 

Actual  be'ief  is  not  made  the  criterion  of  proof,  nor  is  it  necessary  that  it 
should  appear  that  the  creditor  actually  believed  that  the  debtor  was  insolvent; 
but  the  true  inquiry  is,  whether  the  creditor,  as  a  business  man  acting  with 
ordinary  -prudence,  sagacity,  and  discretion,  had  reasonable  cause  to  believe 
that  the  debtor  was  insolvent,  in  view  of  all  the  facts  and  circumstances  known 
to  him  at  the  time  he  received  the  transfer  of  the  property.  If  it  appears  that 
the  debtor  was  actually  insolvent,  and  that  the  means  of  knowledge  upon  the 
subject  were  at  hand,  and  that  such  facts  and  circumstances  were  known  to  the 
creditor  as  clearly  put  him  on  inquiry,  he  had  reasonable  cause  to  believe  that 
the  debtor  was  insolvent.  Ordinary  prudence  is  required  of  a  purchaser  in 
respect  to  the  title  of  the  seller,  and  if  he  fails  to  investigate,  when  put  upon 
inquiry,  he  is  chargeable  with  all  the  knowledge  which  it  is  reasonable  to  sup- 
pose he  would  have  acquired  if  he  had  performed  his  duty.  Constructive  notice 
is  sufficient,  upon  the  ground  that  when  a  party  is  about  to  perform  an  act  by 
which  he  has  reason  to  believe  that  the  rights  of  a  third  person  may  be  affected,, 
an  inquiry  as  to  the  facts  is  a  moral  duty,  and  diligence  an  act  of  justice.. 
Whatever  fairly  puts  a  party  upon  inquiry  is  sufficient  notice  where  the  means 
of  knowledge  are  at  hand,  and  if  the  party,  under  .such  circumstances,  omits  t) 
inquire,  and  proceeds  to  receive  the  transfer  or  conveyance,  he  does  so  at  his- 
peril,  as  he  is  chargeable  with  a  knowledge  of  all  the  facts  which,  by  a  proper 
inquiry,  he  might  have  ascertained.  {Seammon  v.  Cole,  5  B.  R.  257;  s.  c.  3  B. 
R.  893;  s.  c.  2  L.  T.  B.  103;  Buchanan  v.  Smith,  4  B.  R.  397;  s.  c.  7  B.  R. 
513;  s.  0.  8  Blatch.  153;  s.  c.  16  Wall.  277.) 

Knowledge  of  a  trader's  inability  to  pay  his  debts  in  the  ordinary  course  of 
business,  derived  from  his  failure  to  pay  the  debt  due  to  the  preferred  creditor 
himself,  is  at  least  sufficient  to  put  a  party  upon  the  inquiry  as  to  the  debtor's 
solvency,     (ire  re  Forsyth  &  Murtha,  7  B.  R.  174.) 

Willing  ignorance,  as  where  a  party  wilfully  shuts  his  eyes  to  the  means  of 
information  which  he  knows  are  at  hand,  is  regarded  as  equivalent  to  actual 
knowledge.     {Seammon  v.  Cole,  5  B.  R.  257;   Wager  v.  Eall,  5  B.  R.  181 ;  s.  c. 
3  Biss.  28;  s.  c.  16  Wall.  584;  Beckham,  v.  Burrows,  3  Story,  544.) 

If  other  creditors  institute  inquiries,  shortly  after  the  making  of  the  transfer, 
and  find  no  difficulty  in  learning  that  the  debtor  owes  more  than  the  value  of 
his  property,  this  shows  that  the  means  of  ascertaining  his  condition  were  at 
hand.     {Wager  y.  Eall,  5  B.  R.  181 ;  s  c.  3  Biss.  28;  s.  c.  16  Wall.  534.) 

The  proposition  of  "reasonable  cause  to  believe"  is  one  of  fact,  to  be  estab- 
lished by  proof,  and  found  by  the  jury.  The  intent  to  prefer  may  be  inferred 
from  the  fact  of  preference,  and  it  is  competent  for  the  jury  that  this  intent  is  so 
plainly  inferable,  from  the  acts  of  the  debtor  known  to  the  creditor,  as  to  amount 
to  reasonable  cause  to  believe.     {Forbes  v.  Eowe,  102  Mass.  427.) 

The  actual  belief  of  the  creditor  as  to  the  solvency  of  the  debtor  is  wholly 
immaterial.  Trte  only  inquiry  which,  under  the  statute,  is  relevant  to  the  issue 
is,  whether  the  creditor  had  reasonable  cause  to  believe  the  debtor  insolvent ; 
that  is,  whether,  in  view  of  all  the  facts  and  circumstances  which  were  known  to 
the  creditor,  concerning  the  business  and  pecuniary  condition  of  the  debtor,  in 
connection  with  the  time  and  mode  of  the  transfer  of  the  property  taken  he  as 
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a  reasonable  man,  acting  with  ordinary  prudence,  sagacity  and  discretion,  had 
good  ground  to  believe  that  the  debtor  was  insolvent.  This  is  the  only  legiti- 
mate subject  of  inquiry.  It  was  not  intended  by  the  statute  to  make  the  actual 
belief  of  the  party  concerning  the  solvency  of  the  debtor  one  of  the  standards  by 
which  to  test  the  validity  of  the  transfer  of  property  to  him.  Such  a  belief 
might,  or  might  not,  be  well  founded.  It  would  be  an  uncertain  and  fluctu- 
ating standard.  That  which  would  satisfy  one  man,  would  be  wholly  insuffi- 
cient to  convince  another;  and  those  facts  which  would  fall  far  short  of  pro- 
ducing belief  in  a  person  who  was  disinterested  and  impartial  might  have  a  dif- 
ferent effect  upon  the  same  person  when  acting  under  a  strong  influence  of  self- 
iDterest.  In  the  place  of  a  test  so  uncertain  and -unsatisfactory  as  the  belief  of  a 
party,  formed  under  a  great  bias,  the  statute  has  established  one  much  more  safe 
and  definite,  applicable  to  all  persons  alike,  and  easily  understood  and  readily 
applied — the  belief  of  a  reasonable  man  taking  a  transfer  of  property  under  like 
circumstances.     (Scammon  v.  Cole  et  al.  8  B.  Jl.  398;  s.  c.  2  L.  T.  B.  108.) 

Instructions  which  confine  the  plaintiff  to  proof  of  reasonable  cause  of 
belief  as  to  the  debtor's  actual  financial  condition,  instead  of  permitting  him  to 
prove  reasonable  cause  of  belief  on  the  defendant's  part  as  to  the  debtor's  pur- 
poses and  ultimate  intentions  are  erroneous.  It  is  undoubtedly  true,  that  the 
distinction  here  pointed  out  is  usually  of  not  much  practical  importance.  The 
question  usually  submitted  to  the  jury,  as  the  turning  point  in  the  trial,  is,  as 
to  the  preferred  creditor's  reasonable  cause  to  believe  the  debtor  to  be  insolvent, 
in  fact  at  the  time  of  making  the  payment,  or  giving  the  security  complained  of, 
as  constituting  an  unlawful  preference.  But  when  the  evidence  has  a  tendency 
to  show  that  there  were  apparent  indications  that  insolvency  was  a  probable  and 
approaching  event,  it  is  material  to  instruct  the  jury  that  the  plaintiff  is  entitled 
to  recover,  if  his  proof  as  to  the  defendant's  reasonable  cause  of  belief  goes  no 
further  than  cause  to  believe  that  the  debtor,  at  the  time,  was  acting  in  contem- 
plation of  insolvency.     {Beds  v.  Qtiinn,  101  Mass.  262.) 

Evidence  tending  to  prove  that  the  creditor  had  reasonable  cause  to  believe 
the  debtor  to  be  insolvent  is  not  competent  unless  it  is  brought  home  to  his  per- 
sonal knowledge  before  or  at  the  time  of  his  purchase.  {Crump  v.  CJmpman,  15- 
B.  R.  571.) 

Where  the  defendant  admits  that  a  statement  made  by  the  bankrupt  on  ex- 
amination in  his  presence  is  true,  the  statement  may  be  proved  by  any  one  who 
heard  it.     {Ooodrkh  v.  Wihon,  14  B.  R.  555 ;  s.  c.  119  Mass.  429.) 

Evidence  of  the  debtor's  financial  condition  and  reputation  a  year  previous 
to  the  giving  of  the  security  is  competent  upon  the  question  of  his  solvency  or 
insolvency  a  year  later,  and  as  tending  to  show  what  means  the  creditor  had  to 
know,  or  cause  to  believe,  that  the  debtor  was  insolvent.  {Forbes  v.  Howe,  102: 
Mass.  427.) 

Evidence  that  it  was  a  general  custom  and  within  the  ordinary  course  of 
business  for  persons  engaged  in  the  same  business  to  make  sales  like  the  one  in 
controversy,  and  that  this  custom  was  well  known  to  the  trade,  is  competent. 
{Otis  v.  Sadley,  112  Mass.  100.) 

Evidence  that  such  a  sale  would  not  be  a  suspicious  circumstance  that  would 
affect  the  bankrupt's  reputation  for  solvency  is  inadmissible.  {Otis  v.  Hadley, 
112  Mass.  100.) 

The  defendant  can  not  prove  that  he  has  made  similar  purchases  from  others 
in  the  same  trade.     {Otis  v.  Hadley,  112  Mass.  100.) 

Evidence  as  to  the  creditor's  actual  belief  is  inadmissible,  for,  if  he  had  rea- 
sonable cause  to  believe,  it  is  immaterial  whether  he  did  in  fact  believe  or  not. 
{Fm%es  V.  Howe,  102  Mass.  427.) 

The  declarations  or  acts  of  the' debtor  subsequent  to  the  transfer  are  not  ad- 
missible as  against  the  creditor.     {Phuenix  v.  Ingraham,  5  Johns.  412.) 

The  creditor  is  not  of  necessity  affected  by  a  misrepresentation  or  deceit  of 
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the  bankrupt  in  regard  to  the  transaction.  {Brooke  r.  Scoggins,  11  B.  R.  258; 
s.  c.  9  Pac.  L.  R.  12.) 

Any  ser/ous  and  intentional  misstatement,  or  attempt  to  mislead  or  deceive 
other  creditors  in  regard  to  the  transaction,  when  made  by  the  creditor,  casts 
suspicion  on  the  transaction.  (Brooke  v.  Scoggins,  11  B.  R.  258;  s.  c.  9  Pac. 
L.  R.  12.) 

The  validity  of  a  preference  does  not  depend  on  the  moral  good  faith  with 
which  it  was  accepted  by  the  creditpr.  {Alderdice  v.  State  Bank,  11  B.  R. 
398.) 

The  creditor's  belief  that  he  is  entitled  to  the  preference  is  not  material.  The 
intent  to  receive  a  preference  should  not  be  confounded  with  corrupt  motive. 
•{Bingham  t.  Richmond,  6  B.  R.  127.) 

The  bankrupt  act  disarms  the  vigilance  of  creditors  generally,  by  declaring 
that  no  vigilance  can  be  rewarded  by  a  preference,  if  obtained  contrary  to  its 
provisions  within  four  months  prior  to  the  filing  of  the  petition  in  bankruptcy. 
It  undertakes  to  disable  creditors  from  procuring  preferences  within  that  period 
by  attachment,  mortgage,  or  confession  of  judgment.  Itjnust  be  so  adminis- 
tered as  to  suppress  illegal  preferences,  or  it  necessarily  operates  as  a  fraud  upon 
the  rights  of  the  mass  of  creditors  who  in  good  faith  refrain  from  seeking  advan- 
tages contrary  to  its  provisions  and  policy.     {Markton  v.  Hoh»on,  2  Dillon,  327.) 

All  experience  shows  that  positive  proof  of  fraudulent  acts  between  debtor 
and  creditor  is  not  generally  to  be  expected,  and  it  is  for  this  reason,  among 
•others,  that  the  law  allows  in  such  controversies  a  resort  to  circumstances  as  the 
means  of  ascertaining  the  truth,  and  the  rule  of  evidence  is  well  settled  that  cir- 
cumstances altogether  inconclusive,  if  separately  considered,  may  by  their  num- 
ber and  joint  operation,  especially  when  corroborated  by  moral  coincidences, 
be  sufficient  to  constitute  conclusive  proof.  {Wager  v.  Hall,  5  B.  R.  181 ;  s.  c. 
3  Biss.  28;  s.  c.  16  Wall.  584.) 

If  a  merchant  debtor  in  a  mercantile  community  is  so  straitened  that,  with- 
out pretense  of  any  defense,  he  is  under  the  pressure  of  suits  to  compel  payment 
of  debts  maturing  in  his  current  business,  this  is  very  high  evidence  of  his  ina- 
bility to  pay.     {Mayer  v.  Eermann,  10  Blatch.  256.) 

The  existence  of  a  financial  crisis  constitutes  of  itself  a  reasonable  cause  for 
believing  doubtful  men  to  be  insolvent.  {In  re  Clark  &  Daughtrey,  10  B.  R. 
21.) 

A  creditor  may  be  affected  by  rumors  which  be  has  heard  about  the  debtor's 
embarrassment.,  {Post  v.  Oorbin,  5  B.  R.  11 ;  Oolson  v.  NUhoff,  5  B.  R.  56 ;  s.  c. 
2  Biss.  434;  Hyde  v.  Gorrigan,  9  B.  R.  466;  s.  c.  7  Pac.  L.  R.  121.) 

A  payment  received  in  the  ordinary  course  of  business,  without  any  reason- 
able cause  to  believe  the  debtor  to  be  insolvent,  is  valid.  {Ooxe  v.  Hale,  8  B.  E. 
562;  s.  c.  10  Blatch.  56;  'Clark  v.  Iselin,  9  B.  R.  19;  s.  c.  11  B.  R.  337;  s.  c. 
21  Wall.  360;  s.  c.  10  Blatch.  204.) 

A.  conveyance  out  of  the  ordinary  course  of  business  is  sufficient  evidence,  if 
uncontrolled,  to  establish  a  knowledge  of  the  debtor's  insolvency.  The  pur- 
chaser is  put  upon  the  inquiry,  and  should  take  steps  to  ascertain  the  condition 
of  the  debtor,  or  at  least  hisgeneralreputation  as  to  solvency.  {Tattler.  Truax, 
1  B.  R.  601 ;  in  re  Palmer,  3  B.  R.  283 ;  s.  c.  1  L.  T.  B.  139 ;  in  re  E.  Meyer,  2 
B.  R.  422;  s.  c.  1  0.  L  N.  210;  in  re  Colman,  2  B.  R.  563;  Dean  &  Garrett,  2 
B.  R.  89 ;  in  reHafer  &  Bro.  {in  re  Beck,]  1  B.  R.  586 ;  s.  c.  6  Phila.  474 ;  Scammon 
V.  Cole,  5  B.  B.  257;  Foi-th  v.  House,  6  B.  R.  365.) 

Independent  of  the  express  provisions  of  the  bankrupt  act,  the  general  rule  of 
law  is,  that  the  transfer  or  delivery  of  property  will  be  considered  fraudulent 
when  it  is  not  delivered  in  the  usual  course  of  trade,  or  of  the  accustomed  deal- 
ings between  the  parties.     {Bison  v.  Knapp,  4  B.  R.  349 ;  s.  c.  1  Dillon,  186.) 

A  creditor  who  has  before  him  what  the  bankrupt  act  declares  shall  h^  prima 
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/acie  evidence  of  fraud  must,  in  law,  be  deemed  to  have  reasonable  cause  to  be- 
lieve in  the  existence  of  such  traud,  unless  this  legal  presumption  is  overborne 
by  opposing  evidence.  {In  re  Kingsbury  et  al.  8  B.  R.  818 ;  Wikon  v.  Stoddard, 
4  B.  B.  254;  s.  c.  2  0.  L.  N.  161.) 

Jh\&  prima  facie  evidence  is  present  to  every  creditor  who  accepts  a  security 
in  any  case  to  which  the  provision  is  applicable;  and  unless  the  creditor  has 
evidence  sufficient  to  repel  this  legal  presumption,  he  has  reasonable  cause  to 
believe  that  the  security  is  fraudulent  and  void  under  the  bankrupt  act.  This 
will  necessarily  prevent  any  security  voluntarily  given  by  an  insolvent  to  a 
favored  creditor  from  being  held  valid,  simply  because  it  proceeded  from  the 
voluntary  act  of  the  debtor,  and  was  prepared  without  any  previous  communi- 
cation with  the  creditor,  either  in  regard  to  the  giving  of  the  security,  or  t'.ie 
financial  condition  of  the  debtor.  A  creditor  can  not,  by  shutting  his  eyes  when 
this  statutory  prima  facie  evidence  of  fraud  is  placed  before  him,  escape  the 
consequences  of  this  provision.  When  he  accepts  a  security,  he  is  conclusively 
presumed  to  know  what  appears  upon  its  face,  and  to  have  reasonable  cause  to 
believe  it  was  intended  to  accomplish  what  must  be  its  ordinary  and  necessary 
effect;  and  no  masterly  inactivity,  no  self-imposed  ignorance  of  what  the  cir- 
cumstances call  upon  him  to  ascertain,  however  intense,  and  however  closely 
guarded  that  ignorance  may  be,  can  make  fraudulent  preferences  valid  and  binding 
as  against  the  assignee.     {Graham  v.  Stark,  8  B.  R.  357;  s.  c.  3  Ben.  520.) 

Transfers  made  in  the  usual  and  ordinary  course  of  a  trader's  business,  or 
payments  made  at  the  time  a  debt  matures,  and  in  the  usual  mode  of  paying 
debts,  are  prim,a  facie  valid.  On  the  other>hand,  whenever  a  creditor  is  in 
possession  of  such  facts  and  circumstances  in  reference  to  his  debtor's  standing, 
as  arouse  suspicion  with  regard  to  his  solvency  or  ability  to  meet  his  indebted- 
ness, the  creditor  is  so  far  put  upon  inquiry  that  be  will  not  be  allowed  to  shut 
bis  eyes  to  those  facts  and  circumstances,  and  obtain  payment  of  a  debt  other- 
wise than  as  it  matures,  or  take  security  or  a  transfer  of  property  from  the  debtor 
to  the  prejudice  of  other  creditors.  Not  paying  debts  in  the  usual  and  ordinary 
course  of  a  trader's  business,  from  a  lack  of  present  means,  and  want  of  ability 
to  raise  means,  must  be  regarded  as  prima  facie  evidence  of  insolvency,  and  the 
creditor  who  has  knowledge  of  such  facts  must  act  in  view  of  them.  {Driggs  v. 
Moore,  Foot  &  Co.  3  B.  R.  602;  s.  c.  1  Abb.  0.  0.  440.) 

It  is  a  sound  rule  that,  when  a  person  suspects  the  solvency  of  a  debtor,  and, 
in  consequence  of  that  suspicion,  obtains  property  or  money,  and  thereby  a  pref- 
erence, and  it  turns  out  in  fact  that  his  debtor  is  insolvent,  he  may  be  said  to 
be  in  the  predicament  contemplated  by  the  bankrupt  law;  he  has  reasonable 
ground  to  believe  that  his  debtor  is  insolvent,  and  so  can  not  avail  himself  of  the 
payment  made,  or  security  obtained.  Courts  ought  not  to  prevent  or  interfere 
with  the  ordinary  business  operations  between  man  and  man,  and  do  not  attempt 
to  do  so  unless  there  is  something  in  the  transaction  indicating  that  the  man 
who  makes  it  has  reason  to  believe  that  he  is  getting  what  ought  to  belong  to 
creditors  generally,  and  if  so,  the  bankrupt  law  declares  he  can  not  avail  himself 
of  money  or  property  thus  obtained.  But,  when  a  man  acts  without  knowledge 
■of  the  condition  of  ttie  party,  or  of  anything  to  create  suspicion  of  his  solvency, 
and  in  good  faith  obtains  a  payment  or  security,  then  the  bankrupt  law  will  not 
interfere  with  it.  {Traders'  Ifational  Bank  v.  Campbell,  3  B.  R.  498;  s.  c.  6 
B.  R.  353;  s.  c.  2  Biss.  423;  s.  c.  14  Wall.  87.) 

Although  the  consideration  for  an  assignment  of  a  claim  to  a  third  person  is 
paid  out  of  the  funds  of  the  debtor  by  such  third  person,  yet  the  assignee  is  not 
entitled  to  recover  unless  it  appears  that  the  creditor  at  the  time  clearly  under- 
stood that  he  was  dealing  directly  with  the  debtor's  agent  for  a  conveyance, 
security,  transfer  or  payment  from  or  out  of  the  funds  of  the  debtor.  The  cred- 
itor is  entitled  to  retain  the  money  if  he  was  misled  by  subh  third  person  into 
the  belief  that  the  transaction  was  a  aiere  assignment  of  the  debt  to  himself  for 
his  own  benefit,  and  to  be  paid  for  out  of  his  own  funds.  {Windmr  v.  Kendall, 
3  Story,  507.) 
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Mere  knowledge  that  a  claim  of  less  than  one  hundred  dollars  remains  unset- 
tled does  not  constitute  reasonable  cause  to  believe  that  a  fraud  on  the  act  i& 
being  committed  by  accepting  a  payment.     {Castle  v.  Lee,  11  B.  E.  80.) 

The  small  amount  of  means  used  to  carry  on  the  business  can  not  affect  the 
validity  of  the  transfer,  for  the  statute  can  not  be  graded  by  any  system  of  min- 
imums  in  its  application  to  the  various  trades,  professions  and  callings  of  indi- 
viduals.    {McAllister  v.  Richards,  6  Penn.  133.) 

No  creditor,  after  exacting  a  deed  of  trust  so  stringent  as  to  destroy  the 
credit  of  an  insolvent  debtor,  has  a  right  to  claim  that  he  did  not  have  reason- 
able cause  to  believe  the  debtor  to  be  insolvent.  {In  re  Clark  &  Daughtrey,  10 
B.  R.  21.) 

The  taking  of  a  debtor's  property  on  legal  process  is  not  in  the  ordinary 
course  of  his  business.  When  a  creditor  makes  repeated  demand  for  payment,, 
and  is  compelled  to  resort  to  legal  process  to  obtain  satisfaction,  he  has  reason- 
able cause  to  believe  the  debtor  to  be  insolvent.  {Haskell  v.  Ingalh,  5  B.  E. 
205.) 

The  confession  of  a  judgment  can  not  be  considered  as  an  act  done  in  the 
ordinary  course  of  the  debtor's  business.  It  is  therefore  prima  facie  contrary 
to  the  provisions  of  the  act,  both  as  to  the  debtor  and  the  creditor  receiving  it. 
The  burden  of  proof  is  upon  the  creditor  to  overcome  this  presumption.  {In  re 
Walton  et  al.  1  Deady,  442.) 

When  an  execution  must  necessarily  stop  the  debtor's  business,  the  execu- 
tion creditor,  in  general,  has  reasonable  cause  to  believe  the  debtor  to  be 
insolvent.  {Hood  v.  Karper,  5  B.  R.  358;  s.  c.  8  Phila.  160;  s.  c.  2  L.  T.  B. 
201 ;  Zahm  v.  Fry,  9  B.  R.  546;  s.  c.  21  Pitts.  L.  J.  155;  s.  c.  31  Leg.  Int. 
197.) 

Creditors  issuing  executions  on  judgments  obtained  on  demands  long  over- 
due, against  a  bankrupt  who  has  been  pressed  in  repeated  instances  to  pay  or 
secure  the  demands,  and  has  failed  to  do  so  because  of  his  inability,  must  beheld 
to  have  had  reasonable  cause  to  believe  that  the  debtor  was  insolvent.  {Bu- 
chanan V.  Bmith,  4  B.  R.  897;  s.  c.  7  B.  R.  513;  s.  c.  8  Blatch.  153;  s.  c.  16 
Wall.  277.) 

Payments  by  a  banker,  whose  doors  are  closed,  in  checks  upon  another 
bank  in  the  same  place,  is  not  in  the  ordinary  course  of  his  business.  {Markson 
V.  Eobson,  2  Dillon,  327.) 

If  the  bank  is  not  the  general  banker  of  a  bankrupt,  the  case  is  not  one  for 
the  application  of  the  cautionary  rule  which  requires  transactions  between  them 
to  be  scrutinized  with  care.     {Rankin  v.  Third  Nat^l  Bank,  14  B.  R.  4.) 

The  debtor's  remonstrances,  that  the  giving  of  the  security  will  injure  his 
credit,  is  sufBcient  to  put  the  creditor  upon  inquiry.  {Wager  v.  Hall,  5  B.  R. 
181;  s.  c.  3  Biss.  28;  s.  c.  16  Wall.  584;  Hyde  v.  Gorrigan,  9  B.  R.  466;  s.  c. 
7  Pac.  L.  R.  121.) 

If  a  transfer  was  not  in  the  usual  and  ordinary  course  of  business  of  the 
bankrupt,  that  fact  is  prima  facie  evidence  that  a  fraud  was  committed  upon  the 
bankrupt  act  by  the  transfer,  and  the  burden  of  proof  will  be  upon  the  creditor 
receiving  it  to  show  the  validity  of  the  transaction  as  respects  a  fraud  on  the  act. 
But  if  the  transfer  was  made  in  the  usual  and  ordinary  course  of  business  of  the 
bankrupt,  then  the  burden  of  proof  will  rest  upon  the  assignee.  {Collins  et  al. 
V.  Sell  et  al.  3  B.  R.  587 ;  Scammon  v.  Cole  et  al.  8  B.  R.  393 ;  s.  c.  2  L.  T.  B. 
103.) 

A  transfer  of  the  whole  of  the  debtor's  property  is  not  in  the  usual  and 
ordinary  course  of  business.  A  conveyance  of  part  may  be  public,  fair  and 
honest,  but  a  conveyance  of  all  must  either  be  fraudulently  kept  secret  or  pro- 
duce an  immediate  absolute  bankruptcy.  Nothing  remains  for  the  creditors  in 
any  shape.  The  debtor  is  therefore  insolvent,  of  course,  the  moment  he  exe- 
cutes the  deed,  for  there  is  nothing  at  all  left  for  his  creditors.    {Grow  v.  Ballard,. 
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2  B.  R.  254;  s.  c.  1  L.  T.  B.  Ill ;  Brock  v.  Terrell,  2  B.  R.  648 ;  Davis  &  Green 
v.  Armstrong,  3  B.  R.  34;  s.  c.  2  L.  T.  B.  138;  Foster  v.  HaMey  <&  Sons,  2  B. 
R.  406;  s.  c.  2  L.  T.  B.  8;  s.  c.  1  0.  L.  N.  337;  in  re  Batchelder,  3  B.  R.  150; 
s.  c.  Lowell,  873 ;  Graham  v.  Sturh,  3  B.  R.  357 ;  s.  c.  3  Ben.  520 ;  Sisen  v. 
Knapp,  4  B.  R.  349;  s.  c.  1  Dillon,  186;  Ooohingliam  v.  Morgan,  5  B.  R.  16; 
s.  c.  7  Blatch.  480;  Walbrun  v.  Babhitt,  6  B/R.  539;,  s.  c.  9  B.  R.  1 ;  s.  c.  16 
Wall.  577 ;  Pechham  v.  Burrows,  3  Stbry,  544.) 

A  conveyance  of  all  the  debtor's  property  to  a  creditor  who  has  no  knowledge 
that  there  are  any  other  creditors  is  valid.  {Wadsworth  v.  Tyler,  2  B.  R.  316; 
s.  c.  2  L.  T.  B.  28.) 

The  transfer  will  stand  if  nothing  was  brought  to  the  attention  of  the  creditor 
which  would  reasonably  have  induced  him  to  believe  the  debtor  to  be  insolvent. 
{Rankin  v.  Tliird  Nat\l  Bank,  14  B.  R.  4.) 

The  transfer  of  all  the  goods  of  a  debtor  and  the  lease  of  the  storehouse  in 
which  they  are  kept,  and  putting  others  in  possession  with  authority  to  sell  all 
his  stock  and  apply  the  proceeds  to  the  payment  of  debts  in  execution,  is  not 
in  the  usual  course  of  business ;  does  break,  up  his  business ;  and  is  not  only  some, 
but  very  strong  evidence  of  an  intent  to  prefer  his  creditors,  he  being  at  the 
time  insolvent.  What  is  the  usual  course  of  a  retail  merchant's  business?  It 
is  to  sell  his  goods  at  his  usual  place  of  business  to  customers  as  they  come,  to 
keep  up  an  ordinary  stock,  and  continue  in  business  in  the  usual  way  that  such 
merchants  do.  Certainly  it  is  not  in  the  usual  course  of  a  retail  merchant's 
business  when  in  a  state  of  actual  insolvency,  to  confess  judgment  to  certain 
creditors,  suffer  executions  to  be  levied  by  them,  and  then  to  assign  over  to  them 
all  his  stock,  and  his  place  of  business,  put  them  in  possession,  and  provide  that 
the  surplus  over  the  payment  of  their  claims  shall  be  returned  to  himself.  Such 
a  state  of  facts  undoubtedly  justifies  the  court  in  saying  th^t  it  is  required  to  be 
rebutted  by  some  evidence  that  the  transaction  was  not  intended  as  an  undue 
preference  contrary  to  the  provisions  of  the  bankrupt  law.  {Pierce  v.  Eoans, 
61  Penn.  415;  Mayer  v.  Hermann,  10  Blatch.  256.) 

When  a  party  is  aware  that  all  demands  for  which  he  could  be  held  liable,  as 
well  for  the  individual  members  as  for  the  firm  itself,  and  whether  the  same  had 
matured  or  not,  were  to  be  paid,  whilst  other  demands  known  to  him  are  left 
unsecured,  ahd  that  by  the  arrangement  debts  not  due  are  anticipated,  and 
thereby  the  discount  which  has  been  paid  is  lost,  he  has  reasonable  cause  to  be- 
lieve that  a  preference  is  intended.  Knowledge  of  overdue  debts,  and  the  fact  that 
a  large  amount  of  firm  property  is  applied  to  the  discharge  of  the  personal  liabil- 
ities of  the  partners,  and  not  to  the  firm  debts,  are  circumstances  that  call  for 
plenary  proof  that  the  transfer  was  not  designed  as  a  preference.  {Soammon  v. 
Cole  et  al.  3  B.  R.  393;  s.  c.  5  B.  R.  257;  s.  o.  2  L.  T.  B.  103.) 

A  transfer  of  all  the  debtor's  property  subject  to  execution,  leaving  other 
creditors  to  obtain  payment  out  of  the  debts  due  to  him,  constitutes  a  reasonable 
cause  to  believe  him  to  be  insolvent.     {Smithy.  McLean,  10  B.  R.  260.) 

The  rule  that  insolvency  consists  in  present  inability  to  pay  debts  might 
apply  if  the  debtor  is  present  and  the  negotiations  are  with  him.  But  when  he 
is  absent,  and  that  absence  is  alleged  as  the  sole  reason  for  the  non-payment  of 
the  debt,  and  the  reasons  given  for  such  absence  are  not  such  as  would  excite 
any  suspicion  of  insolvency  or  present  inability  to  pay,  it  has  no  application. 
Clerks  and  agents  are  not  supposed  to  have  entire  control  of  the  resources  of 
their  principal  to  such  an  extent  as  to  make  their  failure  to  meet  an  obligation 
of  their  principal  an  act  of  bankruptcy  against  him.  Security  given  by  an  agent 
after  demand  and  non-payment  of  a  debt  under  such  circumstances  will  be  valid. 
{Jenkins  v.  Meyer,  3  B.  R.  776 ;  s.  c.  2  Biss.  303.) 

When  a  merchant  fails  to  pay  his  notes  or  rather  mercantile  obligations  as 
they  become  payable,  the  immediate  presumption  of  inability  to  pay  arises. 
There  may  be  reasons  in  a  particular  case  why  payment  at  maturity  is  not 
made.    There  may  be  a  defence  to  the  apparent  debt;  the  non-payment  may  be 
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caused  by  accident  or  carelessness  or  inattention,  or  it  may  be  the  result  of  some 
other  special  temporary  cause  entirely  consistent  with  amplest  solvency.  Never- 
theless, where  no  such  cause  exists,  non-payment  prima  facie  imports  inabiliity 
to  pay  in  due  course  of  business.  {Mayer -v.  Eermann,  10  Blatch.  256;  Dun- 
ning V.  Perkins,  2  Biss.  421 ;  Barlholow  v.  Sean,  10  B.  R.  241 ;  s.  c.  18  Wall. 
635;  Shaffer  v.  Fritchery,  4  B.  R.  548;  Oohon  v.  Nithoff,  5  B.  R.  56;  s.  c.  2 
Biss.  434;  Wilson  v.  City  Bank,  5  B.  R.  270;  s.  c.  9  B.  R.  97;  s.  c.  1  Dillon, 
476;  s.  c.  17  Wall.  473;  Warren  v.  Del.  L.  &  West.  R.  Co.  7  B.  R.  451;  s.  c. 
10  Blatch.  493;  Warren  v.  Tenth  I^afl  Bank,  7  B.  R.  481;  s.  o.  10  Blatch. 
493;   Harrison  -^.McLaren,  10  B.  R.  244.1 

Notice  of  the  non-payment  of  a  judgment  note  is  not  notice  of  the  insolvent 
condition  of  the  maker.  {Love  v.  Love,  21  Pitts.  L.  J.  101 ;  Piper  v.  Brady,  10 
B.  B.  517;  s.  c.  31  Leg.  Int.  316.) 

The  non-payment  of  an  account  for  goods  sold  when  there  is  no  circuta- 
stance  warranting  any  other  inference  than  that  the  debtor  can  not  pay  for  the 
want  of  means,  indicates  insolvency,  and  affords  a  reasonable  cause  to  believe 
him  ttf  be  insolvent.     {Mayer  v.  Hermann,  10  Blatch.  356.) 

The  existence  of  the  required  reasonable  cause  for  belief  may  be  inferred 
from  all  the  circumstances  of  the  transaction.  {In  re  Gregg,  4  B.  R.  456; 
Stranahan  v.  Gregory  &  Co.  4  B.  R.  427;  Anon.  1  Pac.  L.  R.  173;  Buchanan 
V.  Smith,  4  B.  R.  397;  s.  c.  7  B.  R.  513;  s.  c.  8  Blatch.  153;  s.  c.  16  Wall. 
277;  Alderdice  v.  State  Bank,  11  B.  B.  398;  Brooke  v.  Scoggins,  11  B.  B.  258; 
s.  c.  9  Pac.  L.  R.  12.) 

The  making  of  subsequent  advances  does  not  negative  the  existence  of  a 
reasonable  cause  to  believe  the  debtor  to  be  insolvent,  when  it  was  for  the  in- 
terest of  the  creditor  to  make  such  advances.  {Harrison  v.  McLaren,  1 0  B.  R. 
244.) 

To  confess  knowledge  of  the  facts  which  constitute  insolvency,  and  at  the 
same  time  deny  knowledge  of  the  bankrupt's  insolvency,  is  simply  a  denial  of 
law  rather  than  of  fact.  {Bison  v.  Knapp,  4  B.  R.  349;  s.  c.  1  Dillon,  186; 
Toof  V.  Martin,  4  B.  R.'  488;  s.  c.  6  B.  R.  49;  s.  c.  13  Wall.  40;  s.  c.  1 
Dillon,  203;  Warren  v.  Del.  L.  &  West.  B.  Co.  7  B.  R.  451;  s.  c.  10  Blatch. 
493.) 

Equity  pays  do  regard  to  the  forms  resorted  to  by  parties  in  fraud  of  the 
law.  {Toof\.  Martin,  4  B.  R.  488;  s.  c.  6  B.  R.  49;  s.  c.  13  Wall.  40;  s.  c.  1 
Dillon,  203  ) 

The  principal  is  chargeable  with  all  the  knowledge  which  his  agent  had  at 
the  time  of  the  transaction,  {In  re  E.  Meyer,  2  B.  R.  422 ;  s.  c.  1  C.  L.  N.  210; 
Ungewitter  v.  Von  Sa^hs,  3  B.  R.  723;  s.  c.  4  Ben.  167;  s.  c.  1  L.  T.  B.  224; 
s.  c.  3  L.  T.  B.  195;  Graham  v.  Stark,  8  B.  R.  357;  s.  c.  3  Ben.  520;  Vogle  v. 
Lathrop,  4  B.  R.  439 ;  s.  c.  4  Brews.  253 ;  Markson  v.  Hobson,  2  Dillon,  327 ; 
Mayer  v.  Hermann,  10  Blatch.  256;  contra,  in  re  J.  B.  Wright,  2  B.  R.  490.) 

Where  a  creditor  places  his  claim  in  the  hands  of  a  collection  agent  to  forward 
for  collection,  the  creditor  is  not  chargeable  with  the  knowledge  of  a  sub-agent 
employed  by  the  latter  if  he  does  not  receive  the  proceeds  of  a  judgment  by  con- 
fession obtained  by  him,  although  the  proceeds  were  remitted  to  the  collection 
agent.     {Hoover  v.  Wise,  14  B.  R.  264 ;  s.  c.  61  N.  Y.  305 ;  s.  c.  91  U.  S.  308.) 

Where  the  attorney  of  a  creditor  is  prosecuting  a  debtor  to  enforce  payment 
of  a  debt,  and  by  reason  thereof  the  debtor  discloses  to  him  that  he  is  insolvent 
and  asks  his  advice,  and  he  assumes  to  give  it,  he  can  not  by  accepting  such 
retainer  evade  the  operation  of  the  rule  that  the  knowledge  of  the  agent  acquired 
in  the  conduct  of  his  employer's  business  is  knowledge  of  his  principal.  In 
every  step  of  the  prosecution  of  the  claim  to  collection,  he  is  the  agent  of  the 
creditor,  the  performance  of  his  duty  to  that  creditor  involves  the  gaining  of 
knowledge  of  the  debtor's  insolvency,  and  no  proffered  confidence  put  in  him  by 
the  adverse  party  can  make  that  information  less  his  client's   property,  or  less 
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information  acquired  in  his  agency,  and  imputable  to  such  client.     {Mayer  v. 
Hermann,  10  Blatoh.  256.) 

A  general  authority,  with  subsequent  tacit  acquiescence,  is  sufficient  proof 
that  an  agent  had  authority  to  accept  a  preference.  (In  re  Colman,  2  B.  R. 
563.) 

A  corporation  is  chargeable  with  the  knowledge  of  its  officers.     (Leudon  v     / 
Pint  NaVl  Bank,  15  B.  B.  476.)  I 

The  mere  fact  that  the  creditor  was  not  present  when  the  transfer  was  made 
and  knew  nothing  of  the  ti-ansaction,  does  not  affect  its  character.  If,  when  in- 
formed of  it,  he  does  not  repudiate  it,  but  accepts  benefits  under  it,  he  is  as 
much  bound  by  the  acts  of  his  agent  in  accepting  the  transfer  as  if  he  had  ac- 
cepted himself.     {Notlh  v:  House,  6  B.  R.  365.) 

Where  there  is  collusion  between  the  creditor  and  the  debtor,  or  delay  in 
issuing  the  execution,  or  a  use  of  the  judgment  for  the  purpose  of  preventing  and 
obstructing  other  creditors  in  the  collection  of  their  claims,  the  judgment  will 
be  declared  void.  (McGie  \ex  parte  Sanger],  2  B.  R.  531 ;  s.  o.  2  Biss.  163;  s. 
c.  2  L.  T.  B.  80;  in  re  Kerr,  2  B.  R.  388;  s.  c.  2  L.  T.  B.  3a ;  in  re  Schnepf,  1 
B.  R.  190;  s.  c.  2  Ben.  72.) 

Knowledge  on  the  part  of  the  creditor  of  the  commission  of  an  act  of  bank- 
ruptcy by  tlie  debtor  constitutes  a  reasonable  cause  to  believe  him  to  be  insolv- 
ent, and  the  creditor  must  be  held  to  the  just  and  reasonable  inferences  from 
such  act.  t{Warren  v.  Tenth  Nat'l  Banh,  7  B.  B.  481;  s.  c.  5  B.  R.  479;  s.  c. 
42  How.  Pr.  169 ;  s.  c.  5  Ben.  3M5 ;  s.  c.  10  Blatch.  493.) 

Money  received  upon  notes  of  third  parties  accepted  by  a  creditor  as  condi- 
tional payment  of  his  debt  is,  in  contemplation  of  law,  received  at  the  time  of 
the  delivery  of  the  notes,  without  regard  to  the  time  when  the  money  was  actu- 
ally paid.  In  other  words,  the  actual  receipt  of  the  contents  of  the  note  relates 
back  to  the  conditional  payment,  and  converts  it  into  an  absolute  one.  The 
question  of  preference  in  the  receipt  and  collection  of  the  note  would  have  to  be 
determined  by  the  facts  as  they  existed  when  the  conditional  payment  was 
made.  If  the  creditor  was  justifiable  in  receiving  the  notes  when  he  did,  in 
payment  of  his  debt,  then  he  became  the  owner  of  them,  and  his  right  to  collect 
and  receive  the  money  on  them  at  any  subsequent  time  can  not  be  afffected  by 
the  fact  that  the  debtor  has  since  become  insolvent,  or  that  he  has  since  learned, 
or  has  good  reason  to  believe,  that  the  debtor  was  insolvent  at  the  time  of  the 
cransfer.     {In  re  Ouimette,  8  B.  R.  566;  s.  c.  1  Saw.  47.) 

When  there  is  sufficient  evidence  to  raise  a  legal  presumption  that  a  trans- 
fer was  made,  with  a  legal  or  actual'intent  to  give,  or  to  obtain  a  preference,  in 
fraud  of  the  policy  and  pi  ovisions  of  the  bankrupt  law,  the  transfer  can  only  be 
sustained  upon  very  clear  and  satisfactory  proofs  to  repel  such  presumption. 
{Warren  v.  Del.  L.  &  West.  E.  Co.  7  B.  R.  451 ;   s.  c.  10  Blatoh.  493.) 

The  mere  fact  that  the  preferred  creditor  may  have  paid  a  valuable  consider- 
tion,  or  advanced  money  on  the  deed,  will  not  validate  it,  if  he  had  reasonable 
cause  to  believe  the  debtor  insolvent  at  the  time  of  its  execution.  {North  v. 
House,  6  B.  R.  365.) 

Knowledge. 

There  is  a  difference  between  "knowing"  and  "having  reasonable  cause  to 
believe."  {Singer  v.  Sloan,  11  B.  R.  437;  s.  c.  12  B.  R.  408;  s.  c.  3  Dillon, 
110;  contra,  Hamlin  v.  Peltibone,  10  B.  R.  172;  s.  c.  6  Bis.^.  167;  Broole^. 
MeCrachen,  10  B.  R.  461;  s.  c.  8  Pac.  L.  R.  102;  s.  c.  7  0.  L.  N.  10;  WeU  v. 
Sachs,  15  B.  R.  168;  s.  c.  13  Pac.  L.  R.  28;   s.  c.  9  0.  L.  N.  156.) 

The  amendment  to  this  section  does  not  apply  to  transactions  that  occurred 
prior  to  December  1st,  1873.  {Oxford  Iron  Go.  v,  Slafter,  14  B.  R.  380;  s.  c. 
13  Blatch.  455;  Tinlcer  v.  Van  Dyke,  14  B.  R.  112;  s.  c.  8  C.  L.  N..S35;  Barne- 
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wall  V.  Jones,  U  B.  R.  278;  in  re  John  F.  Lee,  14  B.  R.  89;  Slafter  v.  Sugar 
lieflning  Co.  13  B.  R.  320;  Eamlin  v.  Pettibone,  10  B.  R.  172;  s.  c.  6  Biss.  167; 
Brooke  v.  McOraclfen,  10  B.  K.  461 ;  s.  c.  7  C.  L.  N.  10;  s.  c.  8  Pac.  L.  R. 
102;  Warren  \.  Garler,  15  B.  R.  409;  contra,  Booth  y.Neely,  12  B.  R.  398; 
Singer  v.  Sloan,  11  B.  R.  433 ;    s.  c.  12  B.  R.  208;  s.  c.  3  Dillon,  110.) 

The  creditor's  knowledge  of  the  fraud  may  be  established  by  circumstantial 
evidence.  {Oattman  v.  Eonea,  12  B.  R.  498;  s.  c.  7  0.  L.  N.  395;  s.  c.  10 
Pac.  L.  R.  4;  Loudon  v.  First  Nafl  Bank,  15  B.  R.  476.) 

The  circumstances  attending  a  transaction  may  be  such  that  the  creditor  will 
not  be  justified  in  relying  on  the  debtor's  false  statement  as  to  his  condition. 
{Bucknam  v.  Ooss,  13  B.  R.  337.) 

The  burden  of  proving  knowledge  rests  on  the  assignee.  {Crump  v.  Glia/p- 
man,  15  B.  R.  571.) 

Definition  of  Fraud  upon  tlie  Act. 

The  act  was  designed  to  secure  an  equal  distribution  of  the  property  among 
the  creditors,  and  any  transfer  made  with  a  view  to  secure  the  property  or  any 
part  of  it  to  one,  and  thus  prevent  such  equal  distribution,  is  a  transfer  in  fraud 
of  the  act.  {Toofv.  Martin,  4  B.  R.  488;  s.  c.  6  B.  R.  49;  s.  c.  1  Dillon,  203 
s.  c.  13  Wall.  40;  Wager  v.  Ball,  5  B.  R.  181 ;  s.  c.  3  Biss.  28;  a.  c.  16  Wall 
584 ;  ShawJian  v.  Wherritt,  7  How.  627 ;  in  re  Rufus  Hoy t,  1  N.  X-  Leg.  Obs, 
132;  Locke  v.  Winning,  3  Mass.  325;  Wakeman  v.  Ebyt,  5  Law  Rep.  309;  Fes- 
ter V.  Eaekley  &  Sons,  2  B.  R.  406;  s.  c.  2  L.  T.  B.  8;  s.  c.  1  0.  L.  N.  137; 
Eaughey  v.  Albin,  2  B.  R.  899;  s.  c.  2  Bond,  244;  s.  c.  2  L.  T.  B.  47;  in  re 
Black  &  Secor,  1  B.  R.  353;  s.  c.  2  Ben.  196;  s.  c.  1  L.  T.  B.  39;  in  re  Kings- 
bury, et  al.  3  B.  R.  818.) 

It  is  immaterial  whether  the  parties  have  the  provisions  of  the  bankrupt  act 
in  contemplation  or  not.  {Foster  v.  Hackley  S  Sons,  2  B.  B.  406 ;  s.  c.  2  L.  T. 
B.  8;  s.  c.  1  C.  L.  N.  137.) 

Ignorance  of  the  provisions  of  the  statute  constitutes  no  excuse.  (Xewis  v. 
Sloan,  68  N.  0.  557.) 

An  act  which  directly  and  manifestly  tends  to  defeat  the  purpose  and  policy 
of  the  bankrupt  act,  and  which  is  done  in  contravention  of  and  with  the  intent 
to  defeat  such  purpose  and  policy,  is  fraudulent  and  void.  A  fraudulent  con- 
trivance, with  a  view  to  defeat  the  bankrupt  law,  is  void.  When  a  person  has 
shown  his  inability  to  meet  his  engagements,  one  creditor  can  not,  by  collusion 
with  him,  obtain  a  preference  to  the  injury  of  others.  Such  conduct  is  con- 
sidered a  fraud  on  the  act,  whose  aim  is  to  divide  the  assets  equally  and  there- 
fore equitably.  {Beaitie  v.  Gardiner,  4  B.  R.  828;  s.  c.  2  Ben.  479;  in  re 
Gregg,  4  B.  R.  456;  Buchanan  v.  Smith,  4  B.  B.  397;  s.  o.  7  B.  R.  613;  s.  c. 
8  Blatch.  153;  s.  c.  16  Wall.  277.) 

Recovery  where  there  is  a  Suretj'. 

Although  the  term  "indorser"  is  not  specifically  used  in  this  section,  it  is 
the  clear  intention  of  the  law  to  make  any  payment  or  preference  tojn  indorser 
or  other  surety,  fraudulent  and  void,  where  the  other  elements  in  thetransaclioii 
exist  to  give  it  that  character.  The  payment  of  an  indorsed  note  before  ma- 
turity, by  an  insolvent  debtor,  is  a  preference  to  the  indorser,  and  the  money 
may  bo  recovered  from  him.  It  is  true  that  the  legal  liability  as  indorser  can  not 
be  legally  enforced  until  the  maturity  of  the  note,  and  demand  of  the  miker,  and 
notice  of  non-payment;  yet,  in  the  statutory  sense  of  the  term,  there  is  a  lia- 
bility of  the  indorser  from  the  date  of  the  indorsement.  When  the  indorser  is 
solvent,  the  payment  does  not  give  a  preference  to  the  holder.  The  holder  is 
not  benefited,  as  he  would  have  been  paid  at  once  by  the  indorser  when  the 
note  became  due.  {AM  et  al.  v.  Thomer,  3  B.  R.  118;  s.  c.  2  Bond  287;  s.  c. 
1  L.  T.  B.  129.) 
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When  the  surety  or  indorser  is  innocent  of  all  participation  in  any  scheme  \ 

by  the  principal  debtor  to  contravene  the  law,  and  the  debt  is  paid  at  nr  before  \ 

maturity  without  any  action  on  his  part,  he  is  not  liable.     {Bean  v.  Lajlin,  UTi.  f 
R.  333.) 

A  mortgage  given  to  secure  money  loaned  to  the  debtor  for  the  purpose  of 
taking  up  certain  notes  upon  which  the  mortgagee  was  liable  as  indorsee  can  not 
be  sustained  as  a  mortgage  given  for  a  present  consideration.  If  it  could  be, 
all  an  indorser  or  surety  need  do  to  obtain  valid  security  for  his  liability  would 
be  to  lend  his  principal  the  amount  with  which  to  pay  the  debt,  and  receive 
back  a  mortgage  as  security  for  the  loan.  Such  a  proceeding,  within  the  pur- 
view of  the  bankrupt  act,  is  nothing  more  than  an  exchange  or  substitution  of 
securities — a  mere  attempt  and  contrivance  to  relieve  or  protect  an  indorser  or 
surety;  and,  whatever  means  may  be  adopted  to  accomplish  this  purpose,  it 
will  prove  invalid  under  the  bankrupt  law  when  it  is  designed  and  used  to  ob- 
tain a  preference  for  the  party  who  is  under  a  liability  for  the  bankrupt.  Under 
such  circumstances,  the  security  would,  in  all  respects,  have  been  equally  valid 
if  it  had  been  so  drawn  as,  in  terms,  to  indemnify  the  indorsers  or  sureties  on 
the  notes  for  which  they  were  liable.  {Seammon  v.  Cole,  3  B.  R.  393 ;  s.  c.  5 
B.  R.  257;  s.  c.  2  L.  T.  B.  108;  CooTcingham  v.  Morgan,  5  B.  R.  16;  s.  c.  7 
Blatch.  480.) 

Property  which  has  been  mortgaged  to  a  creditor  who  is  fully  secured  by  an 
indorsement,  may  be  recovered  from  the  creditor,  and  the  mortgage  may  be  de- 
clared void.     (Graham  v.  StarJc,  3  B.  R.  357;  s.  c.  3  Ben.  520.) 

The  payment  of  an  overdue  note  to  the  holder  may  be  avoided  as  a  prefer-  I 
ence,  although  the  indorser  was  solvent.     The  statute  intended,  in  pursuit  of  its  \ 
policy  of  equal  distribution,  to  exclude  both  the  holder  of  the  note  and  the    \ 
surety,  or  indorser,  from  the  right  to  receive  payment  from  an  insolvent  debtor. 
It  is  forbidden.     It  is  made  by  the  statute  equally  the  duty  of  the  holder  of  the 
note  and  of  the  indorser  to  refuse  to  receive  such  payment.     (Bartholow  v.  Bean, 
10  B.  R.  241 ;  s.  c.  18  Wall.  635.) 

If  an  accommodation  indorser  merely  induces  the  bankrupt  to  giv6  a  check  J 
on  the  bank  which  holds  the  note  in  order  to  pay  it,  he  is  not  liable  to  the  I 
assignee.     {Blair  \.  Allen,  3  DiWon,  101.) 

If  a  feme  covert  indorses  a  note  for  the  accommodation  of  the  bankrupt,  with- 
-out  expressly  making  the  debt  a  charge  upon  her  separate  estate,  she  is  not  lia- 
ble for  money  paid  as  a  preference  to  the  holder.  {Flanders  v.  Abbey,  6  Biss. 
16.) 

If  the  money  received  by  the  holder  of  a  note  signed  by  the  bankrupt,  and 
a  surety  from  the  bankrupt  is  recovered  by  the  assignee  as  a  preference,  the 
holder  may  recover  the  full  amount  from  the  surety.  ( Watson  v.  Poague,  15 
B.  R.  473 ;  s.  c.  42  Iowa,  582.) 

Transfer  merely  Voidable. 

Until  the  debtor  becomes  amenable  to  the  bankrupt  court  by  the  commence- 
ment of  proceedings  in  bankruptcy,,  the  question  whetheii  a  conveyance  is  in 
violation  of  the  provisions  of  the  bankrupt  law  can  not  be  raised.  {Atkins  v. 
Bpear,  49  Mass.  490.) 

A  judgment  or  attaching  creditor  is  entitled  to  take  under  his  levy  or  at- 
tachment all  that  then  rightfully  belongs  to  his  debtor,  and  no  more,  inasmuch 
as  he  stands  merely  in  the  place  of  the  debtor.  If  the  property  is  then  covered 
by  a  conveyance  which  is  valid  under  the  State  laws,  but  void  only  under  the 
bankrupt  law,  the  title  of  the  assignee,  as  soon  as  he  is  appointed,  goes  back  hy 
relation  to  the  time  when  the  conveyance  was  executed,  so  that  his  title  will 
overreach  that  derived  from  any  levy  or  attachment  subsequent  to  that  time. 
{Everett  v.  Stone,  3  Story,  446.) 
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When  the  property  upon  which  a  mortgage  was  given  by  the  debtor  has- 
been  sold  by  the  assignee,  the  preferred  creditor  can  not  foreclose  the  mortgage, 
even  though  he  was  not  made  a  party  to  the  proceedings  for  a  sale,  for  he  can 
not  show  a  right  superior  to  that  of  the  purchaser.  {Whipps  v.  Ellis,  T  Bush, 
268.) 

A  party  who  has  received  a  transfer  of  goods  from  the  debtor  may  maintain 
an  action  against  the  sheriff  for  a  levy  thereon,  although  the  transfer  is  void  un- 
der the  bankrupt  law.    {Eathaway  v.  Brown,  18  Minn.  414.) 

The  maker  of  a  promissory  note  can  not  set  up  as  a  defense  that  the  payee- 
assigned  it  to  the  holder  in  fraud  of  the  bankrupt  law,  with  the  intent  to  prefer 
his  creditor.     (Frenzel  v.  Miller,  37  Ind.  1.) 

A  mortgage  given  for  a  consideration  passed  at  the  time  of  its  execution,  and 
also  to  secure  a  pre-existing  debt,  being  void  in  parts  as  to  the  pre-existing  debt, 
is  void  as  to  the  whole.     {Tuttlev.  Truax,  1  B.  R.  601.) 

If  the  mortgagee  gave  a  full  present  consideration  at  the  time  of  the  execu- 
tion of  the  mortgage,  but  consented  to  include  therein  a  claim  due  to  another,, 
the  mortgage  will  be  valid  as  to  his  claim.     (In  re  Stowe,  6  B.  R.  429.) 

If  the  mortgage  is  made  in  part  to  prefer  the  mortgagee  as  to  his.  claim,  and 
in  part  to  secure  a  present  loan  made  for  the  purpose  of  enabling  the  debtor  to 
prefer  another  creditor,  it  is  entirely  void.     {Buchnam  v.  Qoss,  13  B.  K.  337.) 

If  a  creditor  advances  the  money  to  pay  off  a  prior  execution,  and  then  takes 
a  judgment  for  the  advance  and  his  own  debt,  his  execution  will  be  good  to  the 
extent  of  the  advance.     {Lathropv.  Drake,  13  B.  R.  472;  s.  c.  91  tJ.  S.  516.) 

If  the  assignee  elects  to  avoid  a  transfer,  he  takes  the  property  subject  to  any 
prior  liens  held  by  the  creditor  and  not  abandoned  in  accepting  the  transfer.. 
{A'oery  v.  HacUey,  11  B.  R.  241 ;  s.  c.  20  Wall.  407.) 

A  bailee  who  receives  the  possession  of  property  from  a  preferred  creditor 
can  not,  in  an  action  of  replevin  by  the  ba'ilor,  set  up  a  title  subsequently  ac- 
quired by  him  from  the  debtor's  assignee.     (Nudd  v.  Montanze,  88  Wis.  51 1.)  ^ 

If  a  preference  given  upon  the  surrender  of  a  valid  security  is  set  aside,  the^ 
surrender  may  in  equity  be  deemed  to  be  annulled,  and  the  security  revived. 
(Burnhisel  v.  Firman,  11  B.  R.  505;  s.  c.  22  Wall.  170.) 

If  a  purchase  by  a  mortgagee  of  the  mortgaged  property  is  set  aside  as  a 
preference,  he  has  the  right  to  assert  his  lien  by  virtue  of  his  mortgage  so  far  as 
that  is  valid.  His  purchase  does  not  impair  his  rights  under  the  mortgage,  but 
on  the  failure  of  the  title  which  he  supposed  that  he  got  by  the  purchase,  he 
will  be  restored  to  bis  rights  as  mortgagee  as  they  existed  before  he  attempted 
to  purchase.  He  will  lose  his  title  under  the  purchase,  and  nothing  more.  (In 
re  Kahley,  4  B.  R.  378 ;  s.  c.  2  Biss.  383.) 

Bona  fide  Purchaser. 

A  bona  fide  purchaser  for  value  at  a  sale  under  an  execution,  without  notice 
of  the  invalidity  of  the  judgment,  has  a  good  title  as  against  the  asisignee. 
Where  the  judgmept  is  apparently  a  valid  lien  under  the  State  law,  construc- 
tive notice  of  the  pendency  of  proceedings  in  bankruptcy  will  not  affect  his 
title.  {Zalm  v.  Fry,  9  B.  R.  546;  s.  c.  21  Pitts.  L.  J.  155;  s.  c.  31  Leg.  Int. 
197.)  ^ 

A  person  who  purchases  from  a  preferred  creditor  will  not  be  protected 
unless  he  is  a  lonafide  purchaser  without  notice  and  for  value.  He  is  not  a  hona- 
fide  purchaser  without  notice,  if  he  knows  facts  sufficient  to  put  a  man  of  ordi- 
nary care  and  prudence  upon  inquiry.  He  must,  however,  not  only  have  no 
notice,  but  he  must  have  paid  a  consideration  at  the  time  of  the  transfer  either 
in  money  or  other  property,  or  by  a  surrender  of  existing  debts  or  securities. 
Executing  notes  for  the  whole  amount  which  are  overdue  and  still  remain  in  the  - 
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hands  of  the  payee,  is  not  sufficient.  {Sison  v.  Knapp,  4  B.  R.  349;  s.  c.  1  Dil- 
lon, 186.) 

Where  the  security  for  a  note  is  void  under  the  bankrupt  law,  an  indorsee 
for  value  obtains  no  better  right  than  the  payee  if  the  security  is  not  of  a 
negotiable  character.  The  security  passes  with  the  note  only  as  an  incident, 
and  is  subject  to  the  same  defense  in  the  hands  of  the  indorsee  as  it  would 
have  been  in  the  hands  of  the  payee.  {In  re  Kansas  City  Manuf.  Co.  9  B.  R, 
76.) 

A  purchaser  who  takes  only  the  "  rigtit,  title  and  interest  "  of  the  grantee, 
without  any  covenants  as  to  title,  takes  the  property  subject  to  all  the  infirmities 
of  the  original  title,  and  can  claim  as  against  the  assignee  no  more  than  the 
grantee  himself  could.     {Morse  v.  Oodfrey,  3  Story,  364.) 

A  party  who  pays  no  new  consideration  upon  the  faith  of  the  transfer, 
but  merely  takes  it  as  an  auxiliary  security  for  an  antecedent  debt  or  liability, 
is  not  a  purchaser  for  a  valuable  consideration.  {Morse  v.  Godfrey,  3  Story, 
364.) 

The  pendency  of  the  proceedings  in  bankruptcy  is  constructive  notice 
thereof  to  all  purchasers  from  the  grantee,  and  they  are  affected  thereby. 
{Morse  v.  Godfrey,  3  Story,  364.) 

■What   may  be  Recovered. 

The  language  of  the  statute,  authorizing  the  assignee  "  to  recover  the  prop- 
erty, or  the  value  of  it,  from  the  person  so  receiving  it,  or  so  to  be  benefited," 
does  not  create  a  qualificatiofl  or  limitation  of  power.  The  words  are  those  of 
caution  merely,  and  give  the  assignee  no  power  that  he  would  not  possess  if 
they  had  been  omitted  from  the  statute.  {Fox  v.  Gardner,  12  B.  R.  137;  s.  c. 
21  Wall.  475.) 

Although  the  act  declares  that  the  assignee  may  recover  the  property  or  its 
value,  yet  it  is  to  be  construed  as  giving  a  right  to  recover  the  latter  only  as  a 
substitute  for  the  former,  in  cases  where  the  property  has  been  destroyed,  or  has 
passed  beyond  the  control  of  the  creditor,  or  been  constructively  converted  to  his 
own  use  by  a  refusal  to  deliver  the  same  upon  the  demand  of  the  assignee. 
{Schuman  v.  Fleekstdn,  15  B.  R.  224;  s.  c.  9  C.  L.  N.  174) 

When  property  is  levied  upon  and  sold  under  execution,  before  the  proceed- 
ings in  bankruptcy  begin,  the  State  court  has  a  rightful  jurisdiction  at  the  time 
to  seize  and  sell  the  same,  and  the  assignee  can  not  follow  the  property,  but  must 
resort  to  the  State  court  to  lay  in  his  claim  as  the  rightful  owner  of  the  fund 
against  the  preferred  creditors.     (Rohrer's  Appeal,  62  Penn.  498.) 

The  amount  which  the  assignee  is  entitled  to  recover  from  a  creditor  who  has 
received  a  preference  by  means  of  a  judgment  is  the  gross  amount  obtained  on 
execution,  without  any  deduction  for  the  costs  and  expenses  of  the  creditor.  The 
sura  appropriated  as  costs  and  fees  for  attorney  must  be  considered  as  having 
been  paid  by  the  creditor,  after  it  was  received  under  the  judgment,  {Street  v,. 
Dawson,  4  B.  R.  207 ;  Bill  v.  Beclwith,  2  B.  R.  241 ;  Traders''  Nad  Bank  v. 
Campbell,  3  B.  R.  498;  s.  c.  6  B.  R.  353;  s.  c.  2  Biss.  423;  s.  c.  14  Wall.  87; 
Sedgwick  v.  Millward,  5  B.  R.  347.) 

The  measure  of  the  damages  is  the  value  of  the  property  and  not  the  amount  re- 
alized by  a  sale  under  an  execution.  {Clarion  Bank  v.  Jones,  11  B.  R.  381 ;  s,. 
c.  21  Wall.  325;  s.  c.  2  A.  L.  T.  [N.  S.]  135.) 

If  the  creditor,  upon  being  released  from  the  effect  of  an  injunction,  chooses 
to  sell  the  property  under  an  execution,  he  does  so  at  his  own  risk,  and  may  be 
held  liable  for  the  value,  if  that  exceeds  the  proceeds  of  the  sale.  {Andenon  v.. 
Strasburger,  6  Ben.  372.) 

If  the  evidence  does  not  show  what  the  value  of  the  property  was,  the  as- 
signee, where  the  property  has  been  sold  by  the  sheriff,  can  only  recover  the 
amount  indorsed  upon  the  execution.  {Chriatman  Y.  Eaynes,  8  B.  R.  528;. 
Anderson  v.  Strasburger,  6  Ben.  372.) 
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When  the  proceedings  are  in  the  nature  of  equity  proceedings,  the  court  may 
in  its  discretion,  make  a  decree  for  the  net,  instead  of  the  gross,  amount  received 
(Wilson  V.  BrinToman  et  al.  3  B.  R.  468;  s.  c.  1  0.  L.  N.  133;  Brock  v.  Terrell, 
2  B.  R.  643.) 

The  court  can  not  allow,  by  way  of  reduction,  the  amount  paid  to  other  un- 
preferred  creditors  out  of  the  proceeds  of  property  conveyed  in  fraud  of  the 
bankrupt  act,  nor  so  much  thereof  as  they  would  have  been  entitled  to  receive 
on  an  equal  distribution  of  the  estate.  The  direction  of  the  law  is  that  the  as- 
signee may  recover  the  property  or  its  value.  The  debtor  can  not  be  allowed 
to  make  the  distribution  of  liis  estate.  (  White  v.  Baftery,  3  B.  R.  221  ;s.  c.  1 
0.  L.  N.  361 ;  s.  0.  16  Pitts.  L.  J.  110 ;  Bill  v.  Beckwith,  2  B.  R.  241 ;  North  v. 
House,  6  B.  R.  365.) 

Money  paid  by  a  check  drawn  on  the  creditor  himself,  and  money  held  by 
an  attachment  laid  by  the  creditor  in  his  own  hands,  may  be  recovered.  If  the 
creditor  had  stood  on  his  right  of  set-off,  it  might  possibly  have  been  available; 
but  when  he  treats  it  as  the  bankrupt's  property,  and  endeavors  to  secure  an 
illegal  preference,  by  getting  the  bankrupt  to  make  a  payment  in  the  one  case 
and  seizing  it  by  attachment  in  the  other,  both  appropriations  will  be  void. 
{Traders'  Mafl  Bank  v.  Oampiell,  3  B.  R.  498;  s.  c.  6  B.  R.  353;  s.  c.  2  Biss. 
423 ;  s.  c.  14  Wall.  87.) 

The  creditor  is  also  liable  for  the  interest  from  the  time  of  the  receipt  of  the 
money.  {Traders'  NaVl  Bank  v.  Gampiell,  3  B.  R.  498;  s.  c.  6  B.  R.  358;  s. 
■c.  2  Bias.  423 ;  s.  c.  14  Wall.  87.) 

The  creditor  is  only  liable  to  the  assignee  for  what  came  into  his  hands  from 
or  through  the  bankrupt,  and  was  not  returned  to  him  or  his  representative,  the 
assignee.  He  may  employ  the  debtor  at  a  reasonable  compensation  to  take 
■charge  of  the  property  transferred,  and  deduct  the  amount  actually  paid  from 
the  sum  that  comes  into  his  hands.  In  case  of  a  void  assignment,  he  may  also 
deduct  compensation  for  his  own  services.     {Oatlin  v.  Foster,  3  B.  R.  540;  s.  c. 

1  Saw.  37;  s.  o.  1  L.  T.  B.  192.) 

The  assignee  holds  the  title  to  the  property  conveyed  by  way  of  preference, 
and  the  bankrupt  law  entitles  him  to  recover  it,  or  the  value  of  it.  If  a  convey- 
ance has  been  made,  or  incumbrance  imposed  on  the  property  by  the  person 
claiming  it  as  purchaser  under  the  bankrupt,  the  law  permits  the  assignee  to 
sue  for  and  recover  the'value.  It  thus  enables  the  assignee  to  ratify  and  con- 
firm the  sale,  prevents  litigation,  and  at  the  same  time  fully  secures  the  rights 
of  creditors.  He  may  release  or  quitclaim  to  the  purchaser  his  interest  as  as- 
signee, so  as  effectually  to  cure  any  defect  therd  might  be  in  the  title  by  reason 
of  the  proceedings  in  bankruptcy  and  the  assignment  to  him.  ( Windmn  v.Cilark, 

2  Lans.  877  ;  s.  c.  47  N.  Y.  261.) 

If  a  transfer  is  set  aside  on  technical  or  other  grounds  entirely  consistent 
with  good  faith  in  the  transferee,  and  he  appears  to  have  acted  under  an  honest 
■mistake,  it  may  be  proper  to  allow  him  the  amount  of  the  liens  which  he  has 
paid  in  order  to  obtain  the  benefit  of  the  transfer,  but  no  such  allowance  will  be 
made  where  he  obtains  the  property  by  means  which  are  a  clear  fraud  upon  the 
bankrupt  act,  and  under  circumstances  which  make  it  a  fraud  upon  other  cred- 
itors, and  afford  a  presumption  of  an  unlawful  intent  on  his  part.  {Cookingham 
V.  Morgan,  5  B.  R.  10;  s.  c.  7  Blatch.  480.) 

When  the  circumstances  of  the  case  and  a  doubt  of  the  bona  fides  of  the 
transaction  make  it  reasonable  that  the  assignee  should  file  the  bill,  it  may  be 
dismissed  without  costs  to  either  party.  {Collins  v.'  Gray,  4  B.  R.  681 ;  s.  c.  8 
.Blatch.  483.) 

Where  a  commission  merchant  continues  to  deal  with  the  debtor  after  he  has 
reasonable  cause  to  believe  him  to  be  insolvent,  he  may  be  compelled  to  account 
for  the  excess  of  the  consignments  over  the  advances  subsequent  to  that  time. 
{Harrison  v.  McLaren,  10  B.  R.  244.), 
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Where  usury  has  been  exacted  of  the  bankrupt,  the  excess  above  the  legal 
rate  of  interest  may  be  recoverd,  although  the  debt  has  been  merged  in  a  judg- 
ment in  a  State  court.  {Shaffer  v.  Fritekery,  4  B.  R.  548 ;  Tiffany  v.  Boat- 
meii's  Saving  Institution,  4  B.  R.  601 ;  s.  c  9  B.  R.  245 ;  s.  c.  1  Dillon,  14 ;  s.  c. 
18  Wall.  376.) 

When  the  transfer  includes  articles  exempt  from  levy  and  siile  on  execution, 
the  assignee  can  not  recover  them  or  their  value.  They  do  not  pass  to  the 
assignee,  nor  can  their  proceeds  be  distributed  as  assets,  nor  can  any  creditor 
have  any  claim  to  or  interest  in  them.  {Orow  v.  Ballard  et  al.  2  B.  B.  254;  s. 
c.  1  L.  T.  B.  Ill ;  Broch  v.  Terrell,  2  B.  R.  643.) 

The  assignee  is  entitled  to  recover  the  full  amount,  although  the  creditor 
previous  to  the  payment  had  drawn  a  check  for  a  part  thereof,  which  had  not 
been  presented  or  accepted  or  paid,  for  the  simple  drawing  of  a  check  does  not 
transfer  the  fund.     {Strain  v.  Gourdin,  11  B.  R.  156;  s.  o.  2  Woods,  380.) 

Sec.  5129. — If  any  person,  being  insolvent,  or  in  contempla- 
tion of  insolvency  or  bankruptcy,  within  six  months  before  the 
filing  of  the  petition  by  or  against  him,  makes  any  payment,  sale, 
assignment,  transfer,  conveyance,  or  other  disposition  of  any  part 
of  his  property  to  any  person  who  then  has  reasonable  cause  to 
believe  him  to  be  insolvent,  or  to  be  acting  in  contemplation  of 
insolvency,  and*  knowing  that  such  payment,  sale,  assignment, 
transfer,  or  other  conveyaace  is  made  with  a  view  to  prevent  his 
property  from  coming  to  his  assignee  in  bankruptcy,  or  to  prevent 
the  same  from  being  distributed  under  this  Title,'}'  or  to  defeat 
the  object  of,  or  in  any  way  impair,  hinder,  impede,  or  delay  the 
operation  and  effect  of,  or  to  evade  any  of  the  provisions  of  this 
Title,  the  sale,  assignment,  transfer,  or  conveyance  shall  be  void, 
and  the  assignee  may  recover  the  property,  or  the  value  thereof, 
as  assets  of  the  bankrupt. 

Statute  Revised— March  3,  1867,  ch.  176,  §  35,  14  Stat.  536.  Prior  Statute 
—Aug.  19,  1841,  ch.  9,  §  2,  5  Stat.  442. 

This  and  the  preceding  sections  differ  mainly  in  their  application  to  two 
different  classes  of  recipients  of  the  bankrupt's  property  or  means.  The 
preceding  section  is  limited  to  a  creditor  or  person  having  a  claim  against 
the  bankrupt,  or  who  is  under  any  liability  for  him,  and  who  receives  the 
money  or  property  by  way  of  preference;  and  this  section  applies  to  the  pur- 
chase of  property  of  the  bankrupt  by  any  person  who  has  no  claim  against 
him,  and  is  under  no  liability  for  him.  That  the  preceding  section  is  con- 
fined to  persons  of  that  character  named  can  not  well  be  doubted,  since  the 
acts  therein  mentioned  are  acts  done  with  persons  of  that  character,  and  must 
be  done  with  a  view  to  giving  such  a  person  a  preference  over  others  of  the  same 
class.  That  this  section  has  reference  to  another  class  of  persons,  and  is  governed 
by  other  rules,  seems  to  be  strongly  sustained  by  these  considerations:  1st. 
The  sale,  or  other  transfer  of  property  mentioned  in  It,  need  not  be  in  preference 
of  a  creditor  or  person  liable  for  the  bankrupt  to  render  it  void.  2d.  It  need  not 
be  made  to  a  person  of  that  character.  3d.  In  the  preceding  section  the  trans- 
fer may  still  be  valid,  although  within  all  other  conditions  of  the  clause,  if  made 
more  than  four  months  before  the  filing  of  a  petition  in  bankruptcy,  while  the 
transfer  described  in  this  section  requires  that  it  shall  have  been  made  more  than 

*  So  amended  by  act  of  22  June,  1874,  ch.  890,  §  11,  18  Stat.  180. 
t  So  amended  by  act  of  18  February,  1875,  ch.  80,  18  Stat.  320. 
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six  months  before  the  filing  of  the  petition  to  have  the  sanne  effect.  Congress 
seems  to  have  thought  that  in  case  of  a  creditor  who  had  parted  with  his  money 
or  property  to  the  insolvent  party,  and  whose  reasons  for  further  dealing  with 
him  were  more  pressing,  in  order  tljat  he  might  be  saved  from  an  impending 
loss,  the  time  which  should  secure  the  transaction  from  the  effect  of  the  bankrupt 
act  should  be  less  by  two  months  than  in  the  case  of  one  who  has  no  such 
incentive  to  action,  because  he  is  a  voluntary  purchaser  of  an  insolvent's  propeity , 
with  knowledge  of  his  insolvency.  {Bean  v.  Broohmyer  et  al.  4  B.  R.  196;  s.  c. 
1  Dillon,  24.) 

The  preceding  section  was  intended  to  refer  to  the  past,  ancj^  this  section  to- 
the  present.  The  language  employed  in  the  preceding  section  imports  clearly 
that  the  consideration  must  be  one  growing  out  of  a  former  transaction,  and  that 
the  recipient  must  stand  in  the  relation  thus  created  to  the  other  party.  It  is 
equally  clear  that  this  section  must  be  limited  to  cases  where  the  transaction  in 
question  was  original  and  complete  in  itself  at  the  time  it  occurred,  and  had  no 
reference  for  its  consideration  to  anything  between  the  parties  which  had  gone- 
before  it.  It  is  only  by  this  construction  that  the  two  sections  can  be  made  to 
harmonize,  and  full  and  distinct  effect  be  given  to  each.  A  mortgage  for  a. 
present  consideration  is  within  this  section.     {Gibson  v.  Warden,  14  Wall.  244.)> 

This  and  the  preceding  sections  must  be  construed  together,  and  a  scope 
of  operation  given  to  each  of  them  if  possible.  Some  effect  must  be  given  to 
the  four  month's  limitation.  This  section,  with  its  six  month's  limitation, 
is  to  be  held  to  cover  every  case,  as  well  that  of  a  preference  to  a  creditor,  as 
all  other  cases,  the  preceding  section  is  useless,  and  might  as  well  have  been 
omitted.  Bat  the  pattial  clause  precedes  the  general  clause.  The  preceding 
section  provides  for  the  case  of  a  transaction  done  with  a  veiw  to  give  a  prefer- 
ence to  a  creditor  or  person  having  a  claim  against  the  debtor,  or  who  is  under 
any  liability  for  him.  In  such  case,  if  the  transaction  takes  place  within  four 
months  before  the  filing  of  the  petition  in  bankruptcy,  and  the  other  circum- 
stances specified  exist^  the  transaction  is  made  void.  This  section  must  be  held 
to  be  intended  to  provide  for  any  disposition  of  property  that  is  not  provided  for 
by  the  preceding  section — that  is,  for  any  disposition  that  does  not  give  such  a 
preference  as  the  preceding  section  provides  for.  But  whenever  a  case  falls 
within  the  preceding  section,  it  must,  although  it  may  be  also  in  terms  within  this 
section,  be  tested  as  to  its  validity,  and  as  to  the  limitation  of  time  prescribed 
exclusively  by  the  provisions  of  the  preceding  section.  {Hubbard  v.  Allaire 
Worha,  4  B.  R.  623;  s.  c.  7  Blatch.  284;  CoggesJiall  v.  Potter,  4  B.  R.  73;  s. 
c.  6B.  R.  10;  s.  c.  1  Holmes,  75;  Babbitt  v.  Walbrun  &  Co.  4  B.  R.  121;  s.  c. 
6B.  R.  359;  s.  c.  1  Dillon,  19.) 

This  limitation  does  not,  per  se,  determine  what  property  shall  vest  in  the 
assignee.  There  are  transfers  that  may  be  impeached,  even  though  they  were 
made  more  than  six  months  before  the  filing  of  the  petition.  (Smith  v  Mv  10 
B.  R.  553.) ,  o  r  V  y, 

A  sale  made  by  a  debtor  will  be  fraudulent  if  the  following  facts  concur  r 

1st.  If  the  debtor  is  insolvent,  or  contemplates  insolvency  or  bankruptcy. 

2d.  If  the  purchaser,  when  he  buys  the  goods,  has  reasonable  cause  to  be- 
lieve the  debtor  to  be  insolvent,  or  to  be  acting  in  contemplation  of  insolvency. 

3d.  And  knows  that  the  sale  was  made  by  the  debtor  with  a  view  to  pre- 
vent, etc.,  or  to  defeat,  etc.,  or  to  evade,  etc.,  the  provisions  of  the    bankrupt 

Sales  so  made  are  void,  and  in  fraud  of  creditors  and  their  rights  under  the 
bankrupt  law.  And,  as  against  the  immediate  vendee,  and  all  actual  partici- 
pators, such  sales,  if  made  out  of  the  u.sual  and  ordinary  course  of  business 

as  when  an  insolvent  merchant  sells  out  all  his  stock  and  property are  prima 

facie  evidence  of  fraud;  that  is,  of  the  foregoing  elements  constituting  a  fraud- 
ulent sale.  But  it  is  on]y  prima  facie,  and  the  presumption  may  be  rebutted  by 
evidence  aliunde  to  be  produced  by  the  vendee.  An  instruction  to  the  jury 
which  omits  some  of  the  essential  elements  of  frauds,  or  declares  a  sale  out  of 
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the  ordinary  course  of  the  debtor's  business  necessarily,  instead  of  presumptively, 
fraudulent,  is  erroneous.  {Babbitt  v.  Walbvrn  &  Co.  4  B.  R.  121;  s.  c.  6  B.  R. 
5B9;  s.  c.  1  Dillon,  19;  Andrews  v.  Graves,  5  B.  R.279;  s.  c.  1  Dillon,  108) 

The  presumption  of  fraud  arising  from  the  usual  nature  of  the  sale  can  only 
be  overcome  by  proof  on  the  part  of  the  buyer  tiiat  he  took  the  proper  steps  to 
•find  out  the  pecuniary  condition  of  the  seller.  All  reasonable  means  pursued  in 
good  faith  must  be  used  for  this  purpose.  M^ely  inquiring  the  object  of  the 
-debtor  in  selling  is  not  sufficient.  ( Walburn  v.  Babbitt,  6  B.  R.  359 ;  s.  o.  9  B. 
R.  1 ;  s.  c.  16  Wall.  577.) 

The  degree  of  inquiry  which  devolves  as  a  duty  upon  a  person  who  proposes 
to  malie  a  purchase  out  of  the  usual  course  of  business  of  the  seller  depends 
upon  the  circumstances  of  the  particular  transaction.  Such  a  person  must  in  all 
cases  make  a  reasonable  inquiry  as  to  the  right  of  the  seller  to  make  the  pro- 
posed sale.    {Schulenberg  v.  Eabureelc,  2  Dillon,  132.) 

Where  the  circumstances  are  very  suspicious,  the  purchaser  may  be  held  to 
make  diligent  inquiry.     {Bchuleriberg  v.  Kahirech,  2  Dillon,  132.) 

The  mere  fact  of  sales  at  low  prices  does  not  make  them  sales  out  of  the  usual 
and  ordinary  course  of  business  of  the  vendor,  and  so  prima  facie  evidence  of 
fraud.  The  business  of  a  purchaser  is  to  buy  as  cheaply  as  he  can.  Many  men 
relieve  themselves  from  temporary  embarrassments  when  money  is  dear,  by  sac- 
rificing property  at  low  prices  to  meet  their  obligations.  Such  acts  are  often 
praiseworthy  and  successful,  and  much  to  be  preferred  for  their  own  interests  and 
those  of  their  creditors  to  the  incurring  of  new  obligations  at  exorbitant  rates  of 
interest.     {Sedgwick  v.  Lynch,  8  B.  R.  289;  s.  c.  5  Ben.  489.) 

A  debtor  whose  failure  is  ultimately  caused  by  his  inability  to  collect  debts 
due  to  him,  can  not  be  said  to  have  been  insolvent  or  in  contemplation  of  in- 
solvency merely  because  he  was  selling  his  goods  at  a  sacrifice,  if  he  at  the  time 
had  reasonable  cause  to  believe  that  he  would  be  able  to  avoid  a  failure.  {Sedg- 
wick V.  Lynch,  8  B.  R.  289 ;  s.  c.  5  Ben.  489.) 

The  fact  that  the  debtor  put  his  paper  on  the  street  through  brokers,  is  not 
conclusive  evidence  that  he  is  insolvent,  for  a  man  may  sell  his  paper  on  the 
street  at  a  great  sacrifice  to  efiect  a  purpose  deemed  beneficial  by  him,  and  still 
not  be  insolvent.  {Tiffany  v.  Lucas,  5  B.  R.  437;  s.  c.  8  B.  R.  49;  s.  c.  1  Dil- 
lon, 164;  s.  C.15  Wall.  410.) 

The  presumption  is  that  street  brokers  act  for  others  and  not  themselves. 
Where  a  note  is  offered  for  discount  by  a  street  broker,  with  the  indorsement  of 
a,  party  who  is  known  to  have  no  occasion  to  go  on  the  street  to  get  paper  dis- 
counted, the  purchaser,  in  the  absence  of  other  evidence,  will  be  presumed  to 
inow  that  it  is  accommodation  paper.  {Tiffany  v.  Boatmari'a  Sav.  Inst.  4  B.  R. 
601 ;  s.  c.  9  B.  R.  245;   s.  c.  1  Dillon,  14;  s.  c.  18  Wall.  376.) 

The  admission  in  a  deed  of  trust  of  the  inability  of  the  grantor  to  meet  his 
debts,  is  sufficient  notice  of  the  fact  to  the  grantee.  {Slobaugh  v.  Mills,  8  B.  R. 
361;  s,  c.  5  0.  L.  N.  526.) 

A  person  advancing  his  own  money  to  a  trader  or  other  person  in  business, 
and  taking  security  from  him  out  of  the  ordinary  course  of  business,  is  liable  to 
reconvey  the  security,  although  the  only  f'-aud  intended  by  the  debtor  is  the 
payment  of  a  creditor  by  way  of  preference.  As  the  assignee  can  recover  from 
the  creditor,  who  is  the  party  benefited,  the  court,  upon  application  of  the 
mortgagee,  may,  on  proper  terms,  direct  the  assignee  to  bring  an  action  against 
the  creditor.     {In  re  Butler,  4  B.  R.  303 ;  s.  c.  Lowell,  50C.) 

If  security  is  taken  for  a  loan  made  for  the  purpose  of  extinguishing  liens 
upon  the  debtor's  property,  and  the  money  is  actually  so  applied,  it  is  valid. 
■■{Craffney  v.  Signaigo,  1  Dillon,  158.) 

If  the  debtor's  father-in-law,  when  the  debtor  is  known  by  him  to  be  insolv- 
ent, purchases  his  property,  and  applies  the  purchase  money  to  pay  off  a  mort- 
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ige  upon  the  property  of  the  debtor's  wife,  the  transaction  is  a  transfer  of  the 
ibtor's  property  to  his  wife  in  fraud  of  his  creditors,  through  the  agency  of  his- 
ther-in-law,  for  trie  beneht  of  his  wife  and  the  mortgagee.  {Andrews  v.  Graves, 
B.  R.  279;  s.  c.  1  Dillon,  108.) 

The  banlirupt  law,  conceived  and  enacted  in  the  belief  that  it  provided  the 
ist  mode  of  administering  the  estate  of  an  insolvent,  will  tolerate  no  attempt 
r  individuals  to  devise  and  carry  into  effect  some  other  plan  inconsistent  there- 
:th,  nor  permit  such  an  attempt  to  be  ju.stified  by  the  excuse  that  they  thought 
ch  other  plan  wiser  or  better.  {Gookingham  v.  Morgan,  5  B.  R.  16;  s.  c.  7 
atch.  480.) 

An  assignment  is  not  absolutely  void.  It  is  merely  voidable,  and  can  not  be 
ipeached  unless  proceedings  in  bankruptcy  are  commenced  within  six  months 
;er  its  execution.  {Maltbie  v.  Hotchhiss,  5  B.  B.  485;  s.  c.  88  Conn.  80;  inr& 
rledge,  1  B.  R.  644;  Beck  v.  Pa/rker,  65  Penn.  262;  Hdbson-<r.  Markson,  1 
Hon,  421;  Heed  v.  Taylor,  4  B.  R.  710;  s.  c.  32  Iowa,  209;  in  re  Pierce  k 
jlbrook,  8  B.  R.  258;  s.  c.  16  Pitts.  L.  J.  204;  in  re  J.  S.  Cohn,  6  B.  R.  379; 
dgwick  v.  FUce,  1  B.  R.  673;    s.  c.  8  B.  R.  139;   s.  c.  8  Ben.  360;    s.  c.  1  L. 

B.  97;  in  re  Hawkins  et  al.  2  B.  R.  378;  s.  c.  34  Conn.  548;  in  re  Broome,  3 
R.  848;  s.  c.  8  Ben.  488;  Oragin  v.  Thompson,  12  B.  R.  81 ;  s.  c.  2  Dillon,. 
3 ;  Thrasher  v.  Bentley.  2  N.  Y.  Supr.  809 ;    s.  c.  59  N.  Y.  649 ;    s.  c.  1  Abb. 

C.  39;  McLean  v.  Meline,  3  McLean,  199;  McLean  v.  Johnson,  3  McLean, 
2 ;  Cornwell's  Appeal,  7  W.  &  S.  3C5 ;  in  re  Charles  W.  Holmes,  1  N.  Y.  Leg. 
>s.  211  ;  Weiner  v.  Farnum,  2  Penn.  146;  s.  c.  3  Penn.  L.  J.  440;-  inre  Anon, 
Penn.  L.  J.  323 ;  Sparhawk  v.  Drexel,  12  B.  R.  450 ;  McLean  v.  Ihmsen,  1 
est.  L.  J.  189.) 

An  assignment  made  for  the  benefit  of  all  creditors  equally  in  good  faith,  and 
thout  any  actual  fraud  or  intent  to  defeat  the  operation  of  the  statute,  is 
lid.     (Raas  v.  O'Brien,  52  How.  Pr.  27.) 

An  assignment  for  the  benefit  of  creditors  made  more  than  six  months  before 
e  commencement  of  the  proceedings  in  bankruptcv  is  valid  as  against  the  as- 
;nee.     {Mayer  v.  Hellman,  18  B.  R.  440;  s.  c.  91  U.  S.  496.) 

An  assignment  by  one  partner  of  his  individual  estate  for  the  equal  benefit 

his  individual  creditors  fii'st,  and  the  cxcl'SS,  if  any,  to  be  paid  to  his  partner- 
ip  creditors,  may  be  set  aside  under  this  section.  {BamewaU  v.  Jones,  14  B. 
278.) 

An  assignment  foi'  the  benefit  of  creditors  by  an  insolvent  debtor,  is  conclu- 
'e  evidence  of  an  intent  to  defeat  the  operation  of  the  bankrupt  law,  and  may 

set  aside  at  the  instance  of  the  assignee.  {Jackson  v.  McCulloch,  13  B.  R. 
3;  s.  c.  1  Woods,  433.) 

The  trustee  and  all  persons  claiming  under  an  assignment  are  chargeable 
th  knowledge  of  the  terms  thereof,  and  consequently  with  knowledge  of  the 
solvency  of  the  debtor,  and  his  purpose  to  evade  the  operation  of  the  bankrupt 
V.     {Jackson  \.  McCulloch,  13  B.  R.  283;   s.  c.  1  Woods,  433.) 

As  the  intent  of  an  assignment  is  to  be  legally  inferred  from  its  necessary 
idency,  the  words,  "with  intent  to  delay  or  defeat  the  operation  of  this  act," 
;lude  such  a  conveyance.  They  are  words  of  like  import  with  "  puts  his  es- 
;b  into  a  course  of  distribution  different  from  that  prescribed  by  the  act," 
lich  has  been  the  substance  of  the  language  of  Lords  Mansfield,  Eldon,  and 
ensleydale.  In  the  absence  of  actual  fraud,  an  assignment,  though  construct- 
ly  fraudulent  under  the  bankrupt  law,  is  not  void,  but  voidable;  and  is  void- 
le  only  at  the  suit  of  the  assignee  in  bankruptcy.  In  the  United  States,  the 
isons  for  considering  an  assignment  an  act  of  bankruptcy  are  stronger  than 
)se  which  prevailed  in  England.  During  more  than  three-quarters  of  a  cen- 
■y,  since  the  constitution  enabled  Congress  to  establish  uniform  laws  on  the 
Dject  of  bankruptcies  throughout  the  United  States,  there  has  not  been  such 
iw  in  force,  except  in  two  short  intervals;  and  the  usages  and  legislation,  as 


§  5129.J         TEANSFEK8  OF   PROPEETY.  84^ 

to  voluntary  assignments  for  the  benefit  of  creditors,  have,  in  the  mean  time 
become  various  in  the  several  States.  The  abrogation  of  such  local  differences 
at  the  election  of  any  non-asseniing  creditor  is  an  essential  part  of  "an  act  to 
establish  a  uniform  system  of  bankruptcy  throughout  the  United  States  " 
{Barnes  V.  JXettew,  S  Phila.  ISS.) 

A  trustee  claiming  under  an  assignment  made  within  two  months  before  the 
commencement  of  proceedings  in  bankruptcy  against  the  debtor,  can  not  main- 
tain an  action  against  a  judgment  creditor  who  levied  on  the  property  aftfr  the 
execution  thereof  and  the  commencement  of  such  proceedings.  {Dohon  v.  Kerr 
52  How.  Pr.  481.) 

If  a  receiver  has  possession  of  property  which  has  been  assigned  for  the 
benefit  of  creditors,  the  State  court  will  not  pass  an  order  allowing  the  assignee 
to  sue  him.  (jEc  parte  John  H.  Piatt,  41  N.  Y.  Sup.  513;  s.  c.  52  How.  Pi' 
468.) 

Acts  done  under  it  previously  in  good  faith  may  be  sustained.  An  injunction 
under  suct>  a  bill  may  be  refused  when  it  would  prevent  the  working  out  of  an 
equity  beneficial  to  the  creditors  or  the  completion  of  a  beneficial  sale.  {In  re 
Pierce  &  Holbiook,  3  B.  R.  258;  s.  c.  16  Pitts.  L.  J.  204;  Barnes  v.  Bettew,  8 
Phila.  133.) 

If  the  trustee  has  filed  a  bill  in  chancery  to  enforce  a  right  claimed  under 
the  assignment,  the  assignee  may  elect  to  come  in  and  prosecute  the  suit  in  his 
name.     {Freeman  v.  Deming,  3  Sandf.  Oh.  327.) 

When  an  assignment  is  set  aside,  it  is  usual  and  proper  for  the  decree  to 
contain  a  direction  for  a  reconveyance  by  the  trustee  to  the  assignee  in  bank- 
ruptcy. Although  the  decree  annuls  the  assignment,  and  ©rders  a  surrender 
of  the  estate,  yet  the  conveyance,  by  a  deed  rf  surrender,  may  effectuate  or 
facilitate  the  purposes  of  the  decree.  {Burhholder  v.  Stump,  4  B.  R.  5S1 ;  s.  c. 
8  Phila.  172.) 

The  assignee  may  apply  to  the  State  court  for  an  order  upon  the  trustee  to 
surrender  the  estate  to  him.  {Cragin  v.  Thompson,  12  B.  E.  81 ;  s.  c.  2  Dillon, 
513.) 

If  the  trustee  surrenders  the  property  to  the  assignee,  he  should  be  protected 
in  so  doing  by  the  State  court.  {Oragin  v.  Thompson,  12  B.  R.  81;  s.  c.  2 
Dillon,  513.) 

A  surrender  of  a  part  of  the  property  to  the  debtor  prior  to  the  commence- 
ment of  proceedings  in  bankruptcy  will  not  relieve  an  assignee  from  the  legal 
effect  of  the  deed  of  trust,  and  he  must  account  therefor.  {Siobaugh  v.  Mills 
SB.  R.  361;  s.  c.  5  C.  L.  N.  526.) 

Where  the  assets  have  been  changed  by  the  trustee,  the  a.ssignee  may  receive 
the  money  or  other  proceeds  in  lieu  thereof.  {McLean  v.  Johnson,  3  McLean, 
202.) 

Money  paid  by  the  trustee  to  discharge  valid  liens  on  the  property,  in  pur- 
suance of  the  terms  of  the  trust,  can  not  be  recovered  from  the  secured  creditor. 
{Livingston  v.  Bruce,  1  Blatch.  318.) 

The  trustee  is  entitled  to  be  credited  with  the  payments  to  lawful  creditors 
made  by  him  in  accordance  with  the  terms  of  the  assignment,  before  the  institu- 
tion of  a  suit  by  the  assignee^  and  is  not  liable  to  the  assignee  therefor.  {Jones  v. 
Kinney,  4  B.  R.  649;  s.  c.  5  Ben.  259;  Cragin  v.  Thompson  12  B.  R.  81;  s.  c. 
2  Dillon,  513.) 

The  trustee  is  liable  for  the  balance  that  remains  in  his  hands  undistributed. 
{Jones  V.  Kinney,  4  B.  R.  649;  s.  c.  5  Ben.  259;  Everett  y.  Stone,  3  Story,  446.) 

A  creditor  who  has  received  a  payment  under  an  assignment  is  liable  to  the 
assignee  therefor.  {Jones  y.  Kinney,  i-'B.  R.  649;  s.  c.  5  Ben,  259;  Oragin  y. 
Thompson,  12  B.  R.  81 ;  s.  c.  2  Dillon,  513  ) 
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The  expenses  of  coiwerting  the  property  into  money  may  be  allowed  to  a 
trustee  under  an  assignment.  {In  re  J.  S.  Cohn,  6  B.  R.  373 ;  Stolavgh  v.  Milh, 
«  B.  K.  361 ;  s.  c.  5  0.  L.  N.  526 ;  Macdmald  v.  Moore,  15  B.  R.  26 ;  s.  c.  1  Abb. 
N.  0.  53;  contra,inre  Stubbs,  43-  R.  376.) 

Every  person  receiving  an  assignment,  ought  to  know  that  it  is  h'able  to  be 
set  aside,  if  a  bankruptcy  follows,  and  the  allowance  to  him  of  his  charges  and 
•expenses  ought  to  be  refused  where  it  can  not  be  so  guarded  as  to  prevent  any 
injurious  duplication  of  charges.  In  some  of  the  judicial  districts  the  allowance 
is  refused  wholly.  No  allowance  can  be  made  for  the  expense  of  a  future  settle- 
ment of  the  trustee's  account  in  the  court  of  a  State  under  its  laws  relating  to  as- 
signments.    {Burlcholder  v.  Stump,  4  B.  R.  597;  s.  c.  8  Phila.  172.) 

The  trustee  can  not  be  allowed  for  any  disbursements  or  expenses  which  he 
made  or  incurred  by  virtue  of  the  assignment,  or  to  maintain  his  title  or  posses- 
sion thereunder.     {Glarh  v.  Marx,  6  Ben.  275.) 

An  assignment  for  the  benefit  of  creditors,  which  gives  priority  to  certain  cred- 
itors, is  not  void  except  as  against  the  assignee  in  bankruptcy.  (Shryoek  v. 
Boihore,  13  B.  R.  481 ;  s.  c.  15  B.  R.  283;  s.  c.  82.  Penn.  159.) 

As  assignments  is  valid  as  against  a  judgment  creditor  who  lays  an  attachment 
in  the  hands  of  the  trustee.  (Oook  v.  Rogers,  13  B.  R.  97 ;  s.  c.  31  Mich.  391 ;  s. 
c.  14  A.  L.  Reg.  633.) 

A  creditor  can  not  levy  upon  the  property  transferred  by  an  assignment, 
-although  it  is  void  under  the  bankrupt  law,  for  it  is  void  only  as  to  persons 
claiming  in  virtue  of  proceedings  under  the  statute.  {Dodge  v.  Sheldon,  6 
Hill,  9.) 

An  assignment  is  void  only  as  against  the  assignee.  The  trustee  who  has  re- 
ceived the  property  in  trust,  to  apply  it  to  the  payment  of  creditors,  can  not 
allege  that  the  assignment  was  void  under  the  bankrupt  law,  without  showing 
that  the  property  has  been  recovered  from  him  by  the  assignee.  {Seaman  v. 
BtougTiton,  3  Barb.  Ch.  344.) 

If  an  action  by  the  assignee  against  the  trustee  to  vacate  the  assignment  is 
pending,  and  there  is  no  collusion,  the  trustee  can  not  be  compelled  to  account 
"by  a  creditor  until  a  definite  result  is  reached.  {In  re  Bowery  Nat'l  Bank,  1 
Abb.  N.  0.  404.) 

If  the  debtor,  after  making  an  assignment,  takes  the  benefit  of  a  State  in- 
solvent law,  which  merely  protects  the  person  from  imprisonment,  and  does  not 
affect  contracts,  the  property  will  pass  to  the  insolvent  trustee,  and  can  not  be 
recovered  by  an  assignee  appointed  in  bankruptcy  proceedings  subsequently 
■commenced.     {Sullivan  v.  Hieshill,  Crabbe,  525;  s.  c.  4  Penn.  L.  J.  171.) 

A  levy  under  an  execution  issued  upon  a  judgment  obtained  in  the  regular 
-course  of  judicial  proceedings  is  valid,  although  it  is  made  after  an  assignment 
which  is  void  under  the  bankrupt  law.     {McLean  v.  Meline,  3  McLean,  199.) 

The  money  paid  by  a  trustee  to  an  attornev  can  not  be  allowed.  {In  re  J. 
S.  Cohn,  6  B.  R.  379.) 

Where  a  judgment  is  obtained  after  the  execution  of  an  assignment,  but  be- 
fore the  commencement  of  proceedings  in  bankruptcy,  the  creditor  should  be 
permitted  to  sell  the  real  estate,  and  try  his  right  in  an  action  of  ejectment. 
{Seeser  v.  Johnson,  10  B.  R.  467;  s.  o.  76  Penn.  813.) 

When  a  transfer  is  made  void  as  to  the  assignee,  his  title  relates  back  to  the 
time  of  the  transfer,  and  no  judgment  or  execution  obtained  or  levied  after  the 
transfer  and  before  the  commencement  of  the  proceedings  in  bankruptcy  is  a 
lien  on  the  property.  {In  re  Solomon  Biesenthal,  15  B.  R.  228;  contra,  Mae- 
donald  v.  Moore,  15  B.  R.  26;  s.  c.  1  Abb.  N.  0.  53  ) 

A  mortgage  made  to  a  person  who   indorses  a  note  for  the  debtor  is  valid  if 
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the  debtor  never  becomes  bankrupt,  although  it  was  made  to  the  indorser  to 
«vade  the  provisions  of  the  bankrupt  law.     (Boyd  v.  Parletr,  43  Md.  182  ) 

A  married  woman  can  not  claim  a  homestead  out  of  the  property  of  her 
husband,  at  the  same  time  that  he  seeks  relief  and  a  discharge  from  his  debts  in 
a  court  of  bankruptcy.  He,  being  fully  cognizant  of  the  action  his  wifo  is  tak- 
ing, and  offering  no  objection  thereto,  thereby  showing  consent  on  his  part,  is  in 
the  same  condition  as  if  he  had  made  a  transfer  of  the  property  to  his  wife,  and  she, 
being  fully  cognizant  of  his  application  for  the  benefit  of  the  bankrupt  act,  and 
accepting  such  transfer  by  the  action  she  took,  is  in  the  same  condition  as  if 
she  had  accepted  a  deed  of  the  property  from  him ;  and  such  a  transfer  is  void. 
{In  re  Askew,  3  B.  R.  575;  in  re  Boothroyd  &  Gibbs,  U  B.  R.  323.) 

There  is  nothing  in  the  bankrupt  law  which  interdict-!  the  loaning  of  money 
to  an  insolvent,  if  the  purpose  is  honest,  and  the  object  not  fraudulent;  and  it 
makes  no  difference  ihat  the  lender  had  good  reason  to  believe  the  borrower  to 
he  Insolvent,  if  the  loan  was  made  in  good  faith,  without  any  intention  to  defeat 
the  provisions  of  the  bankrupt  act.  It  is  not  difficult  to  see  that  in  a  season  of 
pressure,  the  power  to  raise  ready  money,  may  be  of  immense  value  to  a  man  in 
embarrassed  circumstances.  With  it  he  might  be  saved  from  bankruptcy,  and 
without  it  financial  ruin  would  be  inevitable.  If  the  struggle  to  continue  his 
business  be  an  honest  one,  and  not  for  the  fraudulent  purpose  of  diminishing  his 
asset.',  it  is  not  only  not  forbidden,  but  it  is  commendable,  for  every  one  is  inter- 
ested that  his  business  should  be  preserved.  In  the  nature  of  things  he  can 
not  borrow  money  without  giving  security  for  its  payments,  and  this  security  is 
usually  in  the  shape  of  collaterals.  Neither  the  terms  or  policy  of  the  bankrupt 
act  are  violated,  if  these  collaterals  be  taken  at  the  time  the  debt  is  incurred. 
His  estate  is  not  impaired  or  diminished,  as  he  gets  a  present  equivalent  for  the 
securities  he  pledges  for  the  repayment  of  the  money  borrowed.  {Tiffany  v. 
Boatman^  Sav.  Inst.  4  B.  R.  601 ;  s.  c.  9  B.  R.  245;  s.  c.  1  Dillon,  14;  s.  c.  18 
Wall.  3r6;  Sentley  v.  Wells,  61  111.  59;  in  r«  McKay  &  Aldus,  7  B.  R.  280;  s.  c. 
Lowell,  561.) 

Clearly  all  sales  are  not  forbidden.  It  would  be  absurd  to  suppose  that  Con- 
gress intended  to  set  the  seal  of  condemnation  on  every  transaction  of  the  bank- 
rupt which  occurred  within  six  months  of  bankruptcy,  without  any  regard  to  its 
character.  A  policy  leading  to  such  a  result  would  be  an  excellent  contrivance 
for  paralyzing  business,  and  can  not  be  imputed  to  Congress  without  an  express 
■declaration  to  that  effect.  The  interdiction  applies  to  sales  for  a  fraudulent 
object,  and  not  to  those  with  an  honest  purpose.  The  law  does  not  recognize 
that  every  sale  of  property  by  an  embarrassed  person  is  necessarily  in  fraud  of 
the  bankrupt  act.  If  it  were  so,  no  one  would  know  with  whom  he  could  safely 
deal,  and  a  person  in  this  condition  would  have  no  encouragement  to  make  proper 
■efforts  to  extricate  himself  from  difficulties.  It  is  for  the  interest  of  the  com- 
munity that  every  one  should  continue  his  business,  and  avoid,  if  possible,  going 
into  bankruptcy.  (Tiffany  v.  Liieas,  5  B.  R.  437;  s.  c.  8  B.  R.  49;  s.  c.  1  Dil- 
lon, 164;  s.  c.  15  Wall.  410;  Wadsworth  v.  Tyler,  3  B.  R.  316;  s.  c.  2  L.  T.  B. 
28 ;  in  re  Pusey,  7  B.  R.  45 ;  Qillenwaters  v.  Miller,  49  Miss.  150.) 

If  it  shall  turn  out  on  examination  that  the  transfer  was  made  by  the  bank- 
rupt in  good  faith,  for  the  honest  purpose  of  discharging  his  indebtedness,  and  in 
the  confident  expectation  that  by  so  doing  he  could  continue  his  business,  it  will 
be  upheld.  (^Tiffany  v.  Lucas,  5  B.  R.  437;  s.  c.  8  B.  R.  49 ;  s.  c.  1  Dillon,  164; 
s.  c.  15  Wall.  410.) 

A  fair  exchange  of  value  may  be  made  at  any  time,  even  if  one  of  the  parties 
to  the  transaction  is  insolvent.  There  is  nothing  in  the  bankrupt  act,  either  in 
its  language  or  object,  which  prevents  an  insolvent  from  deaJing  with  his  prop- 
erty, .selling  or  exchanging  it  for  other  property,  at  any  time  before  proceedings 
in  bankruptcy  are  taken  by  or  against  him,  provided  such  dealing  is  conducted 
without  any  purpose  to  defraud  or  delay  his  creditors,  or  give  a  preference  to 
■any  one,  and  does  not  impair  the  value  of  his  es'ate.     His  creditors  can  only 
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complain  if  he  wastes  his  estate,  or  gives  a  preference  in  its  disposition  to  one 
over  another.  His  dealing  Will  stand  if  it  leaves  his  estate  in  as  good  plight^and 
condition  as  previously.  {Oooh  v.  Tullis,  9  B.  R.  433;  s^  c.  18  Wall.  332; 
Clarh  V.  helin,  9  B.  R.  19;  s.  c.  11  B.  R.  337;  s.  c.  21  Wall.  360;  s.  c.  10 
Blatch.  204.) 

If  a  party  who  owes  money  to  an  insolvent  debtor  pays  him  in  good  faith, 
without  having  reasonable  cause  to  believe  that  the  latter  intends  to  make  fraud- 
ulent preferences  or  payments  therewith,  the  assignee  can  not  recover  the  sum 
so  paid.     {Borland  t.  Philips,  2  Dillon,  383.) 

A  party  who  accepts  a  draft  with  the  intent  thereby  to  enable  the  drawer  to 
give  a  preference  to  the  holder,  can  not  be  compelled  to  pay  the  same.  {Fox  v. 
Gardner,  12  B.  R.  137;  s.  c.  21  Wall.  475.) 

If  a  party  who  owes  money  to  the  bankrupt,  pays  it  to  one  of  the  banb- 
rupt's  creditors,  with  the  intent  thereby  to  enable  him  to  obtain  a  preference,  he 
will  be  deemed  to  still  hold  the  money,  and  is  liable  to  the  assignee  therefor. 
{Fox  V.  Gardner,  12  B.  R.  137;  s.  c.  21  Wall.  475.) 

There  is  no  arbitrary  rule  by  which  the  good  faith  of  a  transaction  can  be 
tested.  {Tiffany  v.  Lvcas,  5  B.  R.  437 ;  s.  c.  8  B.  R.  49 ;  s.  c.  1  Dillon,  164;  s. 
C.  15  Wall.  410.) 

The  existence  on  the  part  of  the  vendee  of  a  reasonable  cause  to  believe 
each  of  the  two  elementary  facts,  to  wit.  the  insolvency  of  the  debtor,  and  the 
debtor's  intention  to  contravene  the  bankrupt  act,  must  be  satisfactorily  proved 
to  render  a  deed  void.  {Tiffany  v.  Lucas,  5  B.  R.  437;  s.  c.  8  B.  R.  49 ;  s.  c.  1 
Dillon,  164;  s.  c.  15  Wall.  410;  Judson  v.  Kelty,  6  B.  R.  165;  s.  c.  5  Ben.  348; 
8.  0.  2  L.  T.  B.  218;  Bentley  v.  Wells,  61  111.  59.) 

If  a  corporation,  whose  charter  prohibits  it  from  taking  interest  beyond  a 
certain  per  cent,  makes  a  loan,  upon  interest  above  the  rate  thus  prescribed,  to  a 
party  who  is  subsequently  declared  to  be  bankrupt,  and  takes  securities  therefor, 
the  assignee  can  only  recover  the  excess,  and  the  securities  will  be  valid' for  the 
principal  debt,  with  legal  interest.  The  line  which  separates  that  which  is 
authorized  from  that  which  is  prohibited,  is  plainly  drawn,  and  the  division 
easily  made.  The  power  of  the  corporation  to  make  loans  is  expressly  conferred, 
and  therefore  exists;  the  limitation  is  only  as  to  the  rate.  Up  to  the  limitation, 
all  is  good  ;  beyond  that,  bad.  The  parties  are  not  in  pari  delicto,  and  as  to  the 
excess  above  the  principal  and  lawful  interest,  the  corporation  is  under  a  liability 
to  the  assignee.  {Tiffany  v.  Boatman's  Sav.  Inst.  4  B.  R.  601 ;  s.  c.  9  B.  R. 
245;  s.  c.  1  Dillon,  14;  s.  c.  18  Wall.  376.) 

Every  case  must  be  decided  on  its  own  facts,  and  it  will  never  be  possible  to 
lay  down  any  general  formula  applicable  to  all  cases.  The  intent  to  prefer  a, 
creditor  necessarily  involves  the  idea  of  an  expectation  of  paying  some  others 
less  than  their  whole  debt,  and  this  expectation  is  not  always  proved  by  the 
proof  even  of  a  known  insolvency.  There  must  be  a  fear  or  anticipation  of 
stopping  payment,  which,  indeed,  may  often  be  inferred  from  insolvency  or 
from  acts  which  have  a  tendency  to  produce  it,  but  which  is  to  be  decided  as  a 
fact  in  each  case.  A  sweeping  rule  should  not  be  adopted,  prohibiting  insolv- 
ent persons  from  borrowing  money  on  a  mortgage,  even  of  their  stock  in  trade, 
or  requiring  mortgagees  to  see  to  the  application  of  the  money  they  lend.  {Srx 
parte  Packard,  Lowell,  523.) 

A  sale  by  an  insolvent  person,  though  known  to  be  insolvent,  is  not  therefore 
necessarily  void,  otherwise  an  insolvent  person  could  not  lawfully  dispose  of  any 
of  his  property.     {Bahbilt  v.  Walbrun  &  Co.  6  B.  R.  359 ) 

A  mortgage  made  by  a  debtor  to  secure  the  compensation  for  services  to  be 
rendered  by  an  attorney  in  the  preparation  of  his  petition  and  schedules  in 
bankruptcy  is  void.  A  bankrupt  can  no  more  execute  a  conveyance  in  order  to 
secure  a  fee  to  his  lawyer  than  to  secure  the  claims  of  any  other  creditor.  The 
claim  of  a  lawyer  for  professional  services,  no  matter  how  meritorious  or  neoes- 


§  5129.]  TRANSFERS    OF   PROPERTY.  851 

sary  such  services  may  have  been,  is  not  a  preferred  one.  (In  re  Thos.  C.  Evans, 
8  IB.  R.  261;  in  re  Mallory,  4  B.  R.  153;  s.  c.  2  L.  T.  B.  180;  contra,  in  re 
Sidle,  2  B.  R.  220;  in  re  Bosenfleld,  2  B.  R.  117;  s.  c.  1  L.  T.  B.  100;  s.  c.  8 
A.  L.  Beg.  44;  Triplett  v.  S/inly,  1  Dillon,  217.) 

If  an  insolvent  debtor  pays  a  fee  to  an  attorney  for  the  purpose  of  hinderin?, 
delaying,  or  impeding  the  provisions  of  the  act,  and  the  attorney  knows  that  the 
debtor  is  insolvent,  and  that  such  is  his  purpose,  the  fee  may  be  recovered  by 
the  assignee.     {Ooodrieh  y.  Wilson,  14  B.  R.  555;  s.  c.  119  Mass.  429.) 

A  declaration  which  avers  that  the  debtor  did  on  a  certain  day  transfer, 
assign  and  convey  cprtain  property  to  the  defendant,  covers  any  transler,  assign- 
ment, or  conveyance  during  the  six  months  prior  to  the  filing  of  the  petition. 
{Andrews  v.  Graves,  5  B.  R.  279;  s.  c.  1  Dillon,  108.) 

When  the  record  of  the  proceedings  in  bankruptcy  is  produced  and  recog- 
nized as  in  evidence,  and  no  objection  is  made  that  they  are  not  formally  read 
or  offered  in  evidence,  they  are  evidence.  {Andrews  v.  Orams,  5  B.  R.  279 ;  s. 
c.  1  Dillon,  108.) 

The  record  of  the  proceedings  in  bankruptcy  is  admissible  to  show  the  fact 
of  adjudication,  and  the  appointment  of  the  assignee.  {Babbitt  v.  Walbrun  & 
Co.  6  B.  R.  859.) 

The  record  of  a  suit  for  an  injunction,  to  which  the  person  making  the  pay- 
ment was  a  party,  is  competent  evidence  to  establish  mala  fides  in  a  payment 
made  after  the  service  of  an  order  for  an  injunction.  {Babbitt  v.  Burgess,  7  B. 
R.  561 ;  s.  c.  2  Dillon,  169.) 

Although  a  register  has  no  authority  to  take  a  deposition  to  be  used  in  a 
controversy  at  law  between  the  assignee  and  a  purchaser,  yet  he  has  full  authority 
to  administer  oaths,  and  when,  by  the  assent  of  parties,  he  takes  a  deposition  to 
be  used  as  evidence  in  a  cause,  the  same  becomes  a  sworn  statement  made  in  the 
case  to  be  used  as  evidence  therein,  to  which  the  party  causing  the  same  to 
be  taken  can  not  object.  The  officer  ought  to  cause  the  same  to  be  transmitted 
to  the  court  for  the  benefit  of  all  concerned,  and  the  party  at  whose  instance  it 
was  taken  can  not  except  thereto  nor  cause  it  to  be  suppressed  on  the  ground  of 
any  irregularity  or  informality.  {Andrews  v.  Graves,  5  B.  R.  279 ;  s.  c.  1  Dil- 
lon, 108.) 

When  the  records  are  before  the  court,  the  judge  m»y  state  to  the  jury  the 
date  of  the  filing  of  the  petition  in  bankruptcy.  {Andrews  v.  Graves,  5  B.  R. 
279;  s.  c.  1  Dillon,  108.) 

When  it  is  proposed  to  affect  a  second  vendee,  such  vendee  must  be  shown 
to  have  participated  in  the  original  fraudulent  sale,  or  it  must  be  shown  that  he 
knew,  or  at  least  had  reasonable  cause  to  know,  the  facts  which  make  the  first 
sale  fraudulent.  The  mere  fact,  without  more,  that  the  second  vendee  knew 
that  the  first  sale  embraced  all  the  stock  of  the  insolvent  vendor,  is  not  enough 
to  make  his  purchase  fraudulent  in  law.  The  title  of  the  second  vendee  can  only 
be  impeached  when  it  is  shown  that  he  participated  in  the  fraudulent  sale,  or,  if 
this  is  not  shewn,  then  by  showing  that  his  purchase  was  actually  mala  fide  ; 
that  is,  made  with  knowledge  that  the  sale  to  the  first  vendee  was  fraudulent; 
and  the  mere  fact  that  the  second  vendee  knew  that  the  sale  to  the  first  vendee 
was  made  out  of  the  ordinary  course  of  business,  will  not  alone  defeat  the  title 
of  the  second  vendee.  It  is  only  a  circumstance  proper  as  evidence  to  go  to  the 
jury  on  the  question  of  the  bontr,  fides  of  the  purchase  by  the  second  vendee. 
The  distinction  is  to  be  observed  between  fraud  and  the  evidence  which  goes  to 
establish  fraud.  {Babbitt  v.  Walbrun  eg  Co.  4  B.  R.  121 ;  s.  c.  1  Dillon,  19 ;  Ba- 
hilly  V.  Wilson,  8  Dillon,  420;  s.  c.  5  C.  L.  N.  217) 

If  a  mortgage  is  sustained,  an  accounting  for  the  transactions  connected 
with  it  can  not  take  place  in  a  suit  brought  to  set  it  aside,  but  must  take  place 
in  some  other  suit  based  upon  its  validity.     {Sedgwick  v.  Wormser,  7  B.  R.  186.) 
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Where  the  purchase  is  joint,  the  judgment  should  be  joint,  and  not  a  sepa- 
rate judgment  against  each  proportioned  to  the  sum  which  they  separately  paid 
for  the  property.     (Schulenberg  v.  Kdbureck,  2  Dillon,  132  ) 

Sec.  5130. — The  fact  that  such  a  payment,  pledge,  sale,  assign- 
ment, transfer,  conveyance,  or  other  disposition  of  a  debtor's  prop- 
erty as  is  described  in  the  two  preceding  sections  is  not  made  in 
the"  usual  and  ordinary  course  of  business  of  the  debtor,  shall  be 
prima  facie  evidence  of  fraud. 

Statute  Revised— March  2,  1867,  oh.  176,  §  35,  14  Stat.  536. 

The  words,  "  sale,  assignment,  transfer,  or  conveyance,''  employed,  in  this 
clause,  are  of  comprehensive  import,  and  embrace  almost  every  disposition  of 
the  property,  whether  absolute  or  conditional.  Both  the  antecedent  paragraphs 
refer  to  and  are  designed  to  protect  the  property  of  the  insolvent,  and  the  clause 
as  to  fraud  is  designed  to  the  same  end.  All  these  provisions  relate  to  the  same 
subject-matter,  viz.,  the  property,  and  all  three  aim  to  protect  property  of  insolv- 
ents from  traudulent  disposals.  {Scammon  v.  Cole,  3  B.  R.  393 ;  s.  c.  5  B.  R. 
257;  s.  c.  2  L.  T.  B.  103;  Priggs  v.  Moore,  Foot  &  Co.  3  B.  B.  602;  s.  c.  1 
Abb.  C.  C.  44:U;  Babbitt  v.  Watbrun  &  Co.  i  B.  R.  121;  s.  c.  1  Dillon,  19.) 

If  a  sale  is  made,  not  out  of  the  usual  course  of  general  trade,  but  out  of  the 
usual  course  of  trade  of  the  debtor;  that  is,  if  it  is  unusual  in  the  time,  or  place, 
or  character,  or  quantity  of  the  goods  sold,  or  in  other  respeicts,  having  reference 
to  the  then  business  of  the  vendor ;  such  facts,  as  against  the  vendee,  shall  be 
prima  facie  evidence  of  fraud  in  him.  In  other  words,  in  the  absence  of  counter 
testimony,  it  will  be  presumed  that  he,  at  the  time  of  purchase,  knew  that  the 
vendor  was  insolvent,  and  that  the  vendor  was  making  the  sale  to  prevent  all 
or  some  portion  of  his  property  as  the  case  may  be,  from  passing  to  his  assignee, 
and  so  evading  and  defeating  the  provisions  of  the  law.  But  upon  an  issue  of 
title  between  the  assignee  and  vendee,  it  is  first  incumbent  upon  the  former  to 
show  the  unusual  character  of  the  sale  before  the  presumption  of  fraud  will  arise 
against  the  vendee.  Cases  may  occur  involving  all  the  elements  of  fraud,  so  far 
as  the  vendor  is  concerned,  and  yet  be  made  valid  by  the  palpable  presence  of 
good  faith  in  the  vendee.  {In  re  Josiah  D.  Hunt,  2  B.  R.  539;  s.  c.  1  C.  L.  N. 
169.) 

The  question  is  not  whether  such  transactions  are  usual,  in  the  general  con- 
duct of  business  throughout  the  community,  but  whether  they  are  according  to 
the  usual  course  of  business  of  the  particular  person  whose  conveyance  is  the 
subject  of  investigation.  And  if  it  is  a  departure  from  his  usual  and  ordinary 
course  of  business,  the  statute  intends  that  the  parry  taking  the  conveyance 
irom  him  shall  be  put  upon  inquiry.  {Bison  v.  Knapp,  4  B.  R.  349 ;  s.  c.  1 
Dillon,  186  ) 

To  bring  this  clause  into  operation,  it  is  necessary  to  show  that  the  trans- 
fer was  made  out  of  the  usual  and  ordinary  course  of  business  of  the  debtor. 
It  is  not  enough  to  show  that  the  general  bu.siness  of  the  debtor  was  to  sell 
goods,  and  that  a  sale  of  land  is  not  a  sale  of  goods.  Without  reference  to  the 
general  business  of  the  debtor,  the  transfer  must  be  out  of  his  usual  and  ordinary 
course  of  business  in  respect  to  an  article  of  the  description  of  that  transferred. 
{Judion  V.  Kelty,  6  B.  R.  165;  s.  c.  5  Ben.  348;  s.  c.  2  L.  T.  B.  218;  Tiffany 
V.  Zucas,  5  B.  R.  437;  s.  c.  8  B.  R.  49;  s.  c.  1  Dillon,  164;  s.  c.  15  Wall.  410.) 

A  sa'e  of  a  store  for  the  purpose  of  curtailing  business  can  not  be  regarded 
as  a  thing  out  of  the  usual  course  of  business,  so  as  to  be  prima  fade  evidence 
of  fraud.     {Sedgwick  v.  Wormser,  7  B.  R.  186.) 

A  sale  in  bulk  or  by  wholesale  is  not  in  the  usual  course  of  the  business  of  a 
retail  merchant,  and  throws  upon  the  vendee  the  burden  of  proof  to  show  its 
fairness  and  validity.     {Smith  v.  McLean,  10  B.  R.  260.) 


§§  5130A-31.]  FEAUDULBNT  AGKEEMENTS.  853 

Seo.  5130a  (22  June,  1874,  ch.  390,  §  10,  18  Stat.  180.)— 
That  in  cases  of  involuntary  or  compulsory  bankruptcy,  the  period 
of  four  months  mentioned  in  section  five  thousand  Sne  hundred 
and  twenty-eight  [thirty-five]  of  the  act  to  which  this  is  an  amend- 
ment, is  hereby  changed  to  two  months,  but  this  provision  shall 
not  take  effect  until  two  months  after  the  passage  of  this  act,  and 
in  the  eases  aforesaid,  the  period  of  six  months  mentioned  in  said 
section  ^w  thousand  one  hundred  and  twenty-nine  [thirty-five]  is 
hereby  changed  to  three  months,  but  this  provision  shall  not  tako 
effect  until  three  months  after  the  passage  of  this  act. 

Sec.  5131. — Any  contract,  covenant,  or  security  made  or  given 
by  a  bankrupt  or  other  person  with,  or  in  trust  for,  any  creditor, 
for  securing  th6  payment  of  any  money  as  a  consideration  for  or 
with  intent  to  induce  the  creditor  to  forbear  opposing  the  applica- 
tion for  discharge  of  the  bankrupt,  shall  be  void  ;  and  any  creditor 
who  obtains  any  sum  of  money  or  other  goods,  chattels,  or  security, 
from  any  person  as  an  inducement  for  forbearing  to  oppose,  or 
consenting  to  such  application  for  discharge,  shall  forfeit  all  right 
to  any  share  or  dividend  in  the  estate  of  the  bankrupt,  and  shall 
also  forfeit  double  the  value  or  amount  of  such  money,  goods, 
chattels,  or  security  so  obtained,  to  be  recovered  by  the  assignee 
for  the  benefit  of  the  estate. 

Statute  Revised— March  2,  1867,  ch.  176,  §  35,  14  Stit.  536. 

A  note  of  which  a  part  of  the  consideration  is  an  agreement  to  dismiss  pro- 
ceedings in  bankruptcy  against  the  maker,  is  neither  founded  upon  an  illegal 
consideration,  nor  void  as  against  the  policy  of  the  bankrupt  act.  {Repplier  v. 
Bhodgood,  1  Sweeny,  34.) 

A  promise  by  the  bankrupt  to  pay  a  note  in  consideration  that  the  holder 
would  withdraw  his  opposition  to  the  maker's  discharge  as  a  bankrupt,  is  illejjal 
and  void.  Even  without  the  statute  it  would  be  void.  fSuch  a  promise. is  a 
fraud  upon  the  other  creditors,  and  is  contrary  to  public  policy.  (Austin  v. 
Marhham,  10  B.  R.  548;  s.  o.  44  Geo.  161 ;  Rice  v.  Maxwell,  21  Miss.  289 ;  vide 
Bell  V.  Leggett,  2  Sandf.  450.) 

A  note  made  by  the  wife  of  the  bankrupt  after  his  discharge,  and  passed  to 
a  creditor  in  pursuance  of  an  agreement  that  he  should  be  paid  for  assenting  to 
the  discharge,  is  void.     (Blasdel  v.  Fowler,  120  Mass.  447.) 

The  payments  which  the  law  makes  void  are  those  which  reduces  the  means 
of  the  debtor  to  pay  his  debts  ratably.  A  change  in  the  form  of  his  own  obli- 
gation from  an  account  to  a  note,  could  not  have  the  effect;  neither  could  the 
accommodation  indorsement  with  which  a  friend  might  favor  him.  These  cir- 
cumstances work  no  wrong  to  the  other  creditors.  A  note  so  indorsed  is  valid 
and  may  be  enforced.  {O'Oonnerv.  Parker,  4  B.  R.  713;  s.  c.  28  Mich.  22; 
Mble  V.  Scofield,  44  Vt.  281 ;  Dairy rhple  v.  Hillenbrand,  62  N.  Y.  5;  s.  c.  5  N. 
Y.  Supr.  57;  Boyd  v.  Parher,  43  Md.  18?.) 

If  a  party  signs  a  note  as  surety,  and  takes  property  from  the  principal  to 
indemnify  him  for  his  liability,  the  fact  that  the  property  is  subsequently  taken 
from  him  by  the  assignee  of  the  principal,  on  the  ground  th'it  the  transfer  was 
void  under  the  bankrupt  law,  does  not  constitate  a  valid  defense  to  the  note. 
{Nolle  V.  ScoflelJ,  44  Vt.  281.) 
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If  a  note  is  given  upon  the  consideration  or  with  the  intent  specified  in  this 
section,  it  is  void  even  in  the  hands  of  a  lona  fide  holder,  for  no  exception  is 
made  in  favor,of  innocent  holders  of  negotiable  securities  made  in  violation  of 
the  law.     {Dalrymple  v.  Hillenbrand,  62  N.  Y.  5 ;  s.  c.   5  N.  Y.  Supr.  67.) 

A  note  given  by  a  third  person,  without  the  knowledge  or  intervention  of 
the  bankrupt,  to  induce  a  creditor  to  withdraw  his  objections  to  the  bankrupt's 
discharge,  is  founded  on  an  illegal  consideration,  and  is  void.  {Bell  v.  Leggett, 
YN.  Y.  176) 

A  note  given  in  consideration  of  a  promise  by  the  payee  to  dismiss  pro- 
ceedings in  bankruptcy  instituted  by  him,  and  to  procure  the  assent  of  other 
creditors  to  a  composition  for  a  less  sum  than  he  receives,  can  not  be  enforced 
against  the  indorser  if  the  promise  is  not  performed.  {Clnflin  v.  Torlina,  11  B. 
R.  521;   s.  c.  55  Mo.  569.) 

An  agreement  between  creditors  who  have  received  preferences  to  contribute 
proportionately  such  sum  as  may  be  necessary  to  induce  other  creditors  to  for- 
bear to  put  the  debtor  into  bankruptcy,  is  valid.  (Ferryman  v.  Allen,  15  B.  R. 
113;  s.  c.  50  Ala.  573.) 

An  agreement  by  a  debtor  to  consent  to  an  adjudication  of  bankruptcy,  and 
to  procure  the  consent  of  his  copartners  to  an  adjudication  against  the  firm,  is 
not  in  fraud  of  the  bankrupt  law,  and  the  debtor  may  recover  the  consideration 
therefor.     (Sanford  v.  Euxford,  33  Mich.  313.) 

Sec.  5132. — Every  person    respecting  whom  proceedings  in  ' 
bankruptcy  are  commenced,  either  upon  his  own  petition  or  upon 
that  of  a  creditor : 

First.  Who  secretes  or  conceals  {a)  any  property  belonging  to 
his  estate ;  or, 

Second.  Who  parts  with,  conceals,  destroys,  alters,  mutilates, 
or  falsifies,  or  causes  to  be  concealed,  destroyed,  altered,  muti- 
lated, or  falsified,  any  b.ook,  deed,  document,  or  writing  relating 
thereto ;  or. 

Third.  Who  removes,  or  causes  to  be  removed,  any  such 
property  or  book,  deed,  document,  or  writing  out  of  the  district, 
or  otherwise  disposes  of  any  part  thereof,  with  intent  to  prevent 
it  from  coming  into  the  possession  of  the  assignee  in  bankruptcy, 
or  to  hinder,  impede,  or  delay  him  in  recovering  or  receiving  the 
same;  or. 

Fourth.  Who  makes  any  payment,  gift,  sale,  assignment, 
transfer,  or  conveyance,  (h)  of  any  property  belonging  to  his  estate 
with  the  like  intent ;  or. 

Fifth.  Who  spends  any  property  belonging  to  his  estate  in 
gaming ;  or, 

Sixth.  Who,  with  intent  to  defraud,  willfully  and  fraudulently 
conceals  from  his  assignee,  or  omits  (o)  from  his  inventory,  any 
property  or  effects  required  by  this  Title  to  be  described  therein  ; 
or, 

Seventh.  Who,  having  reason  to  suspect  that  any  other  person 
has  proved  a  false  or  fictitious  debt  against  his  estate  fails  to  dis- 
close the  same  to  his  assignee  within  one  month  after  coming  to 
the  knowledge  or  belief  thereof ;  or. 
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Eighth.  Who  attempts  to  account  for  any  of  his  property  by 
Petitions  losses  or  expenses ;  or, 

Ninth.  Who,  within  three  montlis  before  the  commencement 
of  proceedings  in  bankruptcy,  under  the  false  color  and  pre- 
tense ((Z)  of  carrying  on  business  and  dealing  iu  the  ordinary 
course  of  trade,  obtains  on  credit  from  any  person  any  goods  or 
chattels  with  intent  to  defraud  ;  or. 

Tenth.  Who,  within  three  months  next  before  the  commence- 
ment of  proceedings  in  bankruptcy,  with  intent  to  defraud  his 
creditors,  pawns,  pledges,  or  disposes  of,  (e)  otherwise  than  by 
transactions  made  in  good  faith  in  the  ordinary  way  of  his  trade, 
any  of  his  goods  or  chattels  which  have  been  obtained  on  credit 
and  remain  unpaid  for. 

Shall  be  punishable  by  imprisonment,  with  or  without  hard 
labor,  for  not  more  than  three  years. 

Statote  Revised— March  2,  1867,  ch.  176,  §44,  14  Stat.  539.  Prior  Statute 
—April  4, 1800,  ch.  19,  §  23,  2  Stat.  28. 

,  (a)  A  person  is  not  criminally  liable  for  the  payment  of  fair  current  ex- 
penses for  the  support  of  his  family  between  the  commencement  of  proceedings 
in  bankruptcy  against  him  and  the  final  adjudication.  (In  re  Brooks,  5  Pac.  L. 
R.  191.) 

If  the  bankrupt  has  been  examined  before  the  register  in  regard  to  the  prop- 
erty which'  is  charged  to  have  been  concealed,  no  demand  before  the  indictment 
is  necessary.     (U.  S.  v.  Smith,  13  B.  R.  61.) 

(i)  The  gist  of  the  offense  created  by  this  clause  is  a  conveyance  with  intent 
to  keep  property  from  an  assignee  in  bankruptcy,  and  the  offense  can  not  be 
committed  unless  proceedings  in  bankruptcy  have  been  commenced  in  a  court 
of  competent  jurisdiction,  in  which  an  assignee  can  be  appointed.  An  indict- 
ment for  a  misdemeanor  must  state  an  offense,  «nd  must  convey  to  the  accused 
the  information  necessary  to  enable  him  to  make  his  defense.  A  mere  averment 
of  the  commencement  of  proceedings  in  bankruptcy,  pursuant  to  the  act,  with- 
out in  any  way  describing  the  proceedings,  except  by  the  names  of  the  creditors, 
and  the  words  "  pursuant  to  the  act,"  is  insuflBcient,  for  it  does  not  state  a  time 
nor  a  place,  nor  a  tribunal  before  which  the  alleged  proceedings  in  bankruptcy 
were  taken,  subsequent  to  which  and  with  reference  to  which  the  accused  made 
the  alleged  conveyance  of  property,  nor  allege  any  adjudication  or  proceedings 
in  bankruptcy  before  a  court  of  competent  jurisdiction,  nor  set  forth  any  facts 
fiom  which  it  can  be  seen  that  any  court  had  jurisdiction  of  the  proceedings  al- 
luded to.     (JT:  8.  V.  Latorre,  8  Blatch.  134.) 

(c)  This  clause  is  not  quali&ed  by  the  original  limitation  of  time.  It  is  a 
new  division  of  the  subject,  and  one  which  requires  no  such  limitation,  because 
the  prohibited  act  can  not  be  committed  before  bankruptcy.  The  offense  is 
oomplete  if  a  bankrupt  fraudulently  omits  from  his  schedule  any  property  or 
effects  with  the  designated  intent.  It  is  complete  without  a  final  examination. 
In  practice,  there  is  no  last  examination  in  bankruptcy,  nor  any  examination  at 
all,  unless  specially  ordered.  When  the  indictment  does  not  on  its  face  show 
that  the  defendant  was  a  citizen  of  the  United  States,  it  need  not  aver  that  he 
took  the  oath  of  allegiance.  If  the  defendant  was  a  citizen,  and  neglected  to 
take  the  oath,  he  must  show  it  in  defense.  (^7.  8.  v.  Olarlce,  4  B.  R.  59;  s.  c.  1 
L.  T.  B.  237 ;  s.  c.  3  L.  T.  B.  223.) 

The  proceeding  may  be  by  information  and  not  indictment.     {U.  8.  v.  Block, 
S  C.  L.  N.  234.) 
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(d)  Neither  as  to  the  proceedings  nor  jurisdiction  of  the  court  in  bankruptcy- 
is  it  sufficient  in  an  indictment,  under  the  act,  to  rely  merely  upon  a  general 
averment.  All  matters  necessary  to  constitute  the  offense  must  be  pleaded.  It 
is  not  sufficient  to  aver  that  proceedings  in  bankruptcy  were  duly  commenced. 
It  must  be  pleaded  and  proven,  in  order  to  convict,  that  a  petition  in  bankruptcy 
was  presented  to  the  district  court  by  a  certain  creditor,  naming  him,  andals* 
the  amount  of  the  debt  of  such  petitioning  creditor,  and  the  alleged  case  of 
bankruptcy,  and  the  adjudication  of  bankruptcy.  It  must  appear  affirmatively 
that  the  petitioning  qreditor  had  a  right,  under  the  law,  to  commence  and  prose- 
cute proceedings  in  bankruptcy.  The  amount  of  his  debt  must  appear,  otherwise 
the  court  would  have  no  jurisdiction.  It  mustappear  that  the  bankrupt  obtained 
goods  within  three  months  of  the  bankruptcy  by  means  of  a  representation,, 
which  he  knew  to  be  false,  that  he  was  carrying  on  business  and  dealing  in  the 
ordinary  course  of  trade",  and  such  representation  must  actually  be  made  by  him. 
The  description  of  the  goods  obtained  by  the  defendant  should  state  a  certaia 
number  of  packages,  instead  of  a  large  quantity.  This  can  be  ascertained  from 
the  bills  of  sale.  The  description  of  the  goods  in  an  indictment  should  be  as 
definite  as  in  a  declaration  in  trover.  The  word  feloniously  should  be  omitted. 
The  offenses  made  indictable  are  misdemeanors.  And  in  drawing  indictments,, 
figures  for  dates  should  not  be  used.  (C.  S.  v.  Prescott  et  al.  4  B.  R.  112;  s.  c. 
2  Abb.  0.  C.  169;  s.  c.  2  Biss.  325 ;.s.  c.  2  L.  T.  B.  184.) 

To  constitute  the  offense  the  accused  must — 

1.  Obtain  goods  and  chattels  from  some  person  or  persons  on  credit,  under 
the  false  pretense  of  carrying  on  business  and  dealing  in  the  ordinary  course  of 
trade. 

2.  Such  credit  must  he  obtained  within  three  months  before  the  commence- 
ment of  proceedings  in  bankruptcy. 

3.  Such  goods  and  chattels  must  be  obtained  on  credit  as  aforesaid  with  in- 
tent to  defraud. 

The  obvious  purpose  of  the  statute  is  to  prevent  persons  from  obtaining 
goods  on  credit,  with  the  expectation  on  the  part  of  those  who  give  the  credit 
that  they  will  be  disposed  of  in  the  ordinary  course  of  business,  when  in  fact, 
the  purchaser  intends  to  dispose  of  such  goods  in  some  extraordinary  or  un- 
usual manner,  or  knows  that  he  is  insolvent,  and  that  the  goods  will  go  into  the- 
hands  of  his  assignee  in  bankruptcy,  and  be  disposed  of  for  the  benefit  of  his; 
creditors  generally,  and  not  in  the  usual  course  of  trade.  It  was  to  prevent 
men  from  abusing  their  credit,  and  imposing  by  means  of  it  upon  others,  that 
the  act  was  passed  to  compel,  so  far  as  law  will  do  it,  the  observance  nf  goo4 
faith  in  commercial  transactions  between  business  men.  A  man's  intentions  can 
only  be  ascertained  from  his  acts.  Criminal  intentions  are  not,  as  a  rule, 
divulged,  but  are  to  be  inferred  from  the  conduct  of  the  parties.  From  the  cir- 
cumstances surrounding  the  whole  transaction,  the  jury  are  to  infer  what  was 
the  probable  purpose  and  intent  ofthe  defendant  at  the  time  he  obtained  the 
goods.  The  short  time  that  elapsed  between  the  purchase  and  the  unusual 
transfer  of  the  goods,  the  false  and  conflicting  statements  made  by  him  in  re- 
gard to  his  financial  condition,  and  the  subterfuges  and  acts  resorted  to  by  him 
to  keep  his  creditors  quiet,  are  circumstances  to  be  considered  as  tending  to 
show  a  fraudulent  intent.  The  criminal  intent  is  not  to  be  presumed  without 
evidence.  The  law  presumes  every  one  innocent  until  proven  guilty,  and  the 
defendant  is  entitled  to  the  benefit  of  every  reasonable  doubt.  The  doubt  must 
be  a  reasonable  doubt— a  doubt  engendered  by  the  insufficiency  of  the  evidence 
for  the  prosecution  to  establish  a  belief  of  guilt.  In  other  words  it  must  be 
unreason«ble  to  believe  him  guilty  under  all  the  proofs  in  the  case  '  (U.  S  v 
Franh,  8  B.  R.  quarto,  175;  s.  c.  2  Biss.  203;  U.  8.  v.  Gearv  4  B  R  534-'/7" 
S.  y.  Thomaa,  IB.  R.  188;  U.  &v.  Penn,  13  KR.iSi.) 

The  statute  is  not  against  obtaining  goods  under  all  false  colors  and  pre- 
tenses but  against  the  single  one— that  of  Harrying  on  business  and  dealing  in. 
the  ordmary  course  of  trade.     (fT'.  &  v.  Pe«n,  13  B.  R.  464.) 
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The  pretense  may  be  by  conduct  as  well  as  by  words.  ({7.  S.  v.  Perm,  18  B. 
R.  464.) 

This  section  does  not  reach  an  offense  which  consists  in  a  conspiracy  to  ob- 
tain goods  under  false  pretenses.  The  adjudication  of  bankruptcy  against  one 
of  the  parties  engaged  in  such  a  conspiracy  does  not  divest  the  State  courts  of 
jurisdiction  to  try  the  other  conspirators.  {Gomm.  v.  Walker,  4  B.  R.  672;  s. 
c.  108  Mass.  309.) 

(e)  The  scope  of  the  act  is  to  punish  frauds  on  the  creditors  generally  and  not 
on  the  particular  creditor  who  sold  the  goods,  and  an  indictment  which  charges 
a  fraud  on  one  creditor  only  can  not  be  sustained.  If  the  goods  were  obtained 
upon  credit  with  the  intent  of  disposing  of  them  to  raise  money,  the  fraud  on  the 
seller  would  be  the  most  obvious  one ;  but  the  object  of  the  statute  seems  to  be 
to  punish  fraud  on  the  creditors  generally,  and  it  does  not  refer  the  intent  to  the 
time  of  the  disposing  of  the  goods  out  of  the  usual  course  of  the  trade,  and  at 
that  time  the  fraud  would  not  be  of  one  creditor  more  than  of  the  rest.  {U.  8~ 
v.  Clarlc,  4  B.  R.  59;  s.  c.  1  L.  T.  B.  237;  s.  c.  3  L.  T.  B.  223;  U.  8.  v.  Penn, 
13B.  R.  464.) 

When  there  is  a  several  flnding  on  each  count,  the  verdict  can  not  be  set  aside 
if  either  of  the  counts  is  good.  (  U.  8.  v.  Olarh,  4  B.  R.  59 ;  s.  c.  1  L.  T.  B.  237 ; 
s.  c.  3  L.  T.  B.  223.) 

The  making  of  a  fraudulent  chattel  mortgage  renders  a  party  liable  under 
this  provision.     {U.  8.  v.  Bayer,  13  B.  R.  88.) 

It  is  not  necessary  that  the  goods  which  have  been  fraudulently  disposed  of 
shall  have  been  obtained  within  three  months  before  the  commencement  of  the 
proceedings  in  bankruptcy.     {U.  8.  v.  Smith,  13  B.  R.  61.) 

The  intent  to  defraud  may  be  established  by  facts  and  circumstances.  (  U.  8. 
V.  Penn,  13  B.  R.  464.) 

The  intent  to  defraud  may  be  inferred  from  all  the  circumstances  of  the  case. 
{U.  8.  V.  Smith,  13  B.  R.  61 ;  U.  8.  v.  Bayer,  13  B.  R.  88.) 

It  must  be  shown  that  the  intent  existed  in  the  mind  of  the  defendant  at 
the  time  the  sale  was  made.     (C.  8.  v.  Penn,  18  B.  R.  464.) 

Every  man  is  presumed  to  intend  the  usual  and  ordinary  consequences  of  an 
act.    (U.  S.  V.  Smith,  13  B.  R.  61.) 

When  the  Government  introduces  evidence  tending  to  prove  that  the  defend- 
ant left  the  State  with  the  intention  of  remaining  absent  therefrom,  the  defend- 
ant may  prove  that  while  on  the  journey  he  stated  his  intention  to  return.  (J7. 
8.  V.  Penn,  13  B.  R.  464.)  _ 

The  defendant  may  put  in  evidence  his  former  good  character  in  relation  to 
the  particular  crime  with  which  he  stands  charged.  (JI.  8.  v.  Penn,  13  B.  R. 
464.) 

An  examination  of  a  witness  taken  before  a  commissioner  upon  an  issue  con- 
tained in  one  of  the  counts  is  admissible  if  he  has  since  died.  ( U.  S.  v.  Penn,  18 
B.  B.  464.) 

Quare.  Can  Congress  legislate  for  frauds  committed  by  a  debtor  on  a 
.single  creditor  within  the  same  State,  unless  the  act  relates  to  bankruptcy  or  to 
some  other  matter  within  the  Federal  j urisdiction  ?  {U.  8.  v.  Olarl(,  4  B.  R.  59 ; 
s.  c.  1  L.  T.  B.  237;  s.  c.  3  L.  T.  B.  228.) 

Among  the  powers  of  Congress  enumerated  in  the  Constitution  are  the  pow- 
ers "to  establish  uniform  laws  on  the  subject  of  bankruptcies  throughout  the 
United  States,"  and  "  to  make  all  iSws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers  and  all  other  powers  vested  by  the 
Constitution  in  the  Government  of.  the  United  States,  or  in  any  department  or 
officer  thereof."    If  this  clause  is  a  law  "  necessary  and  proper  "  for  carrying 
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the  bankrupt  law  into  effect,  it  comes  within  the  latter  power  named,  and  is  con- 
stitutional.    The  subject  of  bankruptcy,  in  a  general  sense,  concerns  the  relation 
of  debtor  and  creditor,  and,  in  a  particular  and  no  doubt  stricter  sense,  concerns 
such  relation  in  cases  where  the  debtor  is  unable  or  unwilling  to  pay  his  debts. 
Laws  upon  that  subject  have  for  their  object  the  appropriation,  either  voluntarily 
or  by  compulsion,  of  the  debtor's  property  to  the  payment  of  his  debts  ^ro  tanto 
or  in  full,  as  the  case  may  be,  and  the  relief  of  honest  debtors.     To  accomplish 
this  object,  these  laws  are  made  to  operate  upon,  affect,  and  control  the  relations 
•of  the  parties  so  as  to  limit  and  circumscribe  the  rights  of  the  debtor  in,  and  his 
control  over,  his  property,  and  the  rights  of  others  dealing  with  him  in  regard 
thereto,  in  many  particulars,  before  any  proceedings  in  bankruptcy  shall  have 
been  commenced  by  or  against  such  debtor.     The  meaning  of  the  words  "neces- 
sary and  proper"  has  been  judicially  determined  by  the  supreme  court  to  be 
"needful,"  "requisite,"  "essential,"  "  conducive  to."      The  end  sought  by  a 
bankrupt  law  is  the  appropriation  of  the  debtor's  property  to  the  payment  of  his 
debts.     This  clause  is  for  the  prevention  of  frauds  by  debtors  on  their  creditors, 
by  which  that  end  may  be  defeated  or  impaired,  and  is  clearly  conducive  and 
plainly  adapted  to  the  end  sought.     The  proceedings  in  bankruptcy  merely  con- 
stitute the  machinery  by  which  the  appropriation  of  the  debtor's  property  to  the 
payment  of  his  debts  is  attained.     The  prevention  of  the  fraud  denounced  by  the 
•clause  being  conducive  to  that  end,  it  makes  no  difference  whether  it  relates  to  a 
fraud  committed-before  or  after  the  machinery  provided  for  the  accomplishment 
of  the  end  is  set  in  motion.     A  debtor  may  or  may  not  be  a  bankrupt.     From 
the  fact  that  both  words  "  debtor  "  and  "  bankrupt,"  are  used,  and  in  the  dis- 
junctive, it  must  be  held  that  the  former  is  used  in  the  clause  as  descriptive  of  & 
person  who  is  a  debtor,  but  who  has  not  at  the  time  of  committing  the  offense, 
become  a  bankrupt.     The  "  subject  of  bankruptcies,"  however,  as  used  in  the 
Constitution,  concerns  the  relation  of  debtor  and  creditor.     The  provision  in  re- 
gard to  the  time  is  merely  a  limitation.     The  act  which  the  clause  purports  to 
punish  is  an  offense  the  moment  it  is  committed.     (U.  8.  v.  Pusey,  6  B.  R.  284: 
s.  c.  6  L.  T.  B.  184.) 

The  duty  of  a  commissioner  is  narrowed  to  the  single  inquiry,  not  whether 
there  is  suflBcient  legal  evidence  to  convict  and  imprison  the  accused,  but 
whether  there  is  a  prima  facie  case.  If  probable  cause  is  shown  to  justify  the 
belief  that  the  accused  has  committed  the  crime  charged,  he  should  be  committed 
for  trial.     {U.  S.  v.  Thomas,  1  B.  R.  188.) 

If  the  bankrupt  and  other  persons  conspire  to  commit  the  acts  made  criminal 
by  this  section  and  either  does  any  act  in  pursuance  of  such  conspiracy  to  effect 
its  object,  they  are  liable  to  indictment  under  section  5440,  (V.  S  y  Baver 
13B.  R.  400.)  ^  *    ' 
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RULE  T. 


The  entry  required  by  this  rule  should  be  made  on  every  paper  filed  with 
the  clerk,  whether  filed  with  him  in  the  first  instance,  or  with  the  register  first 
and  then  with  him.  Such  entry  is  a  certificate  for  which  he  is  entitled  to  chafe 
fifteen  cents.     {In  re  John  W.  Dean,  1  B.  R.  249;  s.  o.  1  L,  T.  B.  9.) 

RULE  IV. 

The  proceedings  which  are  required  to  be  had  before  a  register  are  proceed- 
ings which  are  to  take  place^after  an  adjudication  in  involuntary  bankruptcy,  or 
after  the  filing  of  a  voluntary  petition  whereon  an  adjudication  can  be  immedi- 
ately had.     {In  re  Holmes  &  Lissberger,  12  B.  R.  86;  s.  c.  49  How.  Pr.  142.) 

When  the  petitioner  fails  to  appear  on  the  day  appointed  in  the  order  of 
reference,  he  may  appear  at  any  subsequent  day,  but  should  file  a  written  affi- 
davit explaining  the  delay.     {In  re  Hatcher,  1  JB.  R.  390.) 

RULE  V. 

Registers  nwy  take  cognizance  of  uncontested  petitions  filed  by  an  attorney 
against  the  assignee  to  compel  the  payment  of  his  fees  and  disbursements.  {In 
re  Henry  H.  Stafford,  13  B.  R.  378.) 

RULE  vir. 

The  register's  certificate  of  correctness  is  not  conclusive.     {In  re  W.  D.  Hill, 

1  B.R.  16;  s.  c.  1  Ben.  321.) 

RULE  xn. 

All  the  effect  that  can  be  given  to  this  rule,  so  far  as  it  relates  to  the  mar- 
shal's fees,  is  that  he  must  accompany  his  return  with  vouchers  whenever  prac- 
ticable.    {In  re  Donahue,  8  B.  R.  453;  contra,  in  re  Talbot,  2  B.  R.  280;  s.  c. 

2  L.  T.  B.  15.) 

Whenever  vouchers  are  omitted,  the  marshal  must  state  in  his  return  the 
reason  for  such  omission,  or  produce  other  testimony  for  that  purpose,  in  order 
that  the  court  may  judge  of  the  practicability  of  his  obtaining  vouchers.  {In  re 
Eugene  Comstock,  9  B.  R.  88.) 

The  court  may  exercise  a  discretion  in  the  matter,  and  act  upon  the  account 
without  insisting  upon  the  production  of  the  vouchers,  where  it  is  made  to  ap- 
pear that  they  were  omitted  by  oversight,  and  it  is  impracticable  to  obtain  them. 
{In  re  Eugene  Comstock,  9  B.  R.  88.) 

RULE  xnr. 

This  rule,  as  far  as  it  relates  to  the  seizure  of  property  by  the  marshal,  ap- 
plies only  to  involuntary  cases.  {In  re  Hasbrouck,  1  B.  R.  75 ;  s.  c.  1  Ben. 
402.) 
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This  rule  provides  a  particular  course  of  procedure  in  all  cases  of  controverted 
possession,  both  when  the  property  has  already  come  to  the  hands  of  the  mar- 
shal as  when  it  is  in  the  hands  of  the  adverse  claimant,  and  the  assignee  or  pe- 
titioning creditor  seeks  its  possession.  The  amendment  was  undoubtedly  made 
on  account  of  the  too  general  terras  of  the  original  rule  to  meet  vexed  questions 
of  possession,  'pendente  lite.  (In  re  Josiah  D.  Hunt,  2  B.  R.  539 ;  s.  c.  1  C.  L 
N.  169 ;  in  re  Briggs,  3  B.  R.  638 ;  s.  c.  2  0.  L.  N.  218.)     . 

RULE  XIV. 

This  rule  prohibits  the  use  of  dots  to  indicate  anything  necessary  to  b& 
stated.     (In  re  Orne,  1  B.  R.  79;  s.  c.  1  Ben.  420.) 

An  illegible  petition  can  not  be  filed.  (Anon.  1  B.  R.  215 ;  in  re  Robert 
Malcolm,  4  Law  Rep.  488.) 

Illegible  schedules  should  be  amended.  {In  re  Erie  L.  Hall,  2  B,  R.  192;  s». 
c.  16  Pitts.  L.  J.  52.) 

RULE  XVI. 

If  no  express  rule  were  prescribed  no  doubt  would  exist  as  to  the  proper 
practice  where  the  jurisdiction  of  two  different  courts,  to  adjudge  the  debtor 
bankrupt  and  administer  his  estate,  should  be  invoked.  The  familiar  practice 
of  courts  of  equity  acting  under  the  same  general  jurisdiction  would  require 
them,  when  their  jurisdiction  should  be  invoked  for  the  distribution  of  the  same 
fund  by  different  complainants,  to  admit  the  court  first  obtaining  jurisdiction  of 
the  fund  by  the  institution  of  'a,  suit,  to  proceed  therewith  to  its  full  and  com- 
plete disposal.  The  district  courts  are  Federal  tribunals  acting  under  Federal 
laws,  constituting  a  single  system  operating  alike  in  both  jurisdictions,  and  nec- 
essarily governed  by  the  same  rules,  and  proceeding  to  the  same  identical  result. 
There  is  but  one  bankrupt  law.  The  authority  and  jurisdiction  of  the  courts 
are  derived  from  one  source,  and  the  reasons  for  confining  the  ackninistration  of 
the  estate  to  a  single  tribunal  are  of  great  force.  If  the  character  of  the  case  is 
anomalous,  not  precisely  answering  the  description  of  the  Rule  or  the  act,  the 
Rule,  from  its  obvious  fitness  and  propriety,  should  be  the  guide,  to  avoid  com  - 
plication,  embarrassment  and  expense,  if  not  inevitable  conflict.  It  may  not 
follow  that  the  court  in  which  the  latest  petition  is  filed  must  or  ought  to  dis- 
miss the  proceeding  lawfully  and  regularly  instituted,  but  it  should,  at  least,  on 
proper  application,  stay  the  proceedings  until  some  adjudication  touching  the 
bankruptcy  be  had  in  the  tribunal  in  which  the  petition  was  first  filed,  or,  if 
the  debtor  has  already  been  adjudged  bankrupt  there,  abstain  from  an  apparent 
interference  with  the  title  of  the  assignee  to  the  estate.  {In  re  Boston  R.  R.  Co. 
6  B.  R.  209,  222;  s.  c.  9  Blatch.  101,  409.) 

RULE  XIX. 

Where  there  is  litigation  concerning  the  property  to  be  exempted,  the  twenty 
days  is  to  be  computed  from  the  termination  of  the  suit.  (In  re  Shields,  1  B. 
R.  344.)  , 

The  auxiliary  "  may  "  in  this  rule  is  not  to  be  taken  in  an  imperative  sense. 
The  supreme  court  intended  to  leave  a  discretion  to  the  district  and  circuit 
courts,  to  permit  them  to  repair  accidents,  correct  mistakes,  and  prevent  frauds. 
{Inre  Perdue,  2  B.  R.  183;  s.  c.  2  W.  J.  279.) 

Where  the  exceptions  go  to  the  title  of  the  exempted  property,  they  need 
not  be  filed  within  the  required  time.  {In  re  Perdue,  2  B.  R.  183-  s.  c.  2  W. 
J.  279 ;  in  re  Jackson  &  Pearce,  2  B.  R.  508.)  '    '    '  - 

Where  the  exceptions  relate  to  articles  included  in  the  terms  "  household 
and  kitchen  furniture  or  other  articles,"  they  must  be  filed  within  the  pre- 
scribed time.     {In  re  Gainey,  2  B.  R.  525.) 
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RULE   XXIV. 


This  rule  is  enabling,  not  prohibitory.  A  creditor  who  does  not  file  his 
specifications  within  the  prescribed  time  will  lose  the  opportunity  of  doing  so. 
But  he  has  the  right  to  file  them  at  anv  stage  of  the  proceedings.  (In  re  Baum, 
1  B.  K.  5;  s.  0.  1  Ben.  2H;  in  re  McVey,  2  B.  R.  257.) 

Where  a  creditor  regularly  enters  his  appearance,  but  fails  through  inad- 
vertence to  file  his  specifications  within  the  prescribed  time,  the  court,  on  cause 
shown,  will  allow  him  to  file  them  nunc  pro  tunc.     {In  re  Grefe,  2  B.  R.  329.) 

RULE  xxvir. 

This  rule  only  applies  to  the  court  in  which  the  proceedings  in  bankruptcy 
«re  pending.     (In  re  Seymour,  1  B.  R.  29;  s.  c.  1  Ben.  348.) 

RULE  XXVIII. 

When  an  assignee  fails  to  make  a  report  to  the  court,  of  funds  received  by 
him,  it  must  be  assumed  that  no  funds  have  been  received  by  him,  and  that  no 
■deposits  have  been  made  by  him.  In  order  to  warrant  proceedings  against  an 
assignee  for  not  complying  with  Rule  XXVIII,  it  must  be  shown  at  least  by 
prima  facie  evidence  that  he  has  received  funds  or  mnde  deposits  in  respect  to 
which  he  ought  to  have  made  a  report  under  Rule  XXVIII.  (In  re  Goodwin, 
S  B.  R.  417.) 

RULE  XXX. 

The  fees  must  be  taxed  according  to  the  rule,  although  the  services  were 
Tendered  before  its  adoption.     (In  re  Ludwig  Carstens,  15  R.  B.  250. 

The  following  fees  may  be  charged  by  the  register  in  composition  cases : 

For  oflice  and  incidental  expenses $5  00 

For  general  meeting  of  creditors 3  00 

For  service  under  order  of  court,  per  day 5  00 

For  filing  papers  not  before  filed  with  clerk,  each 10 

For  examination  of  bankrupt,  each  folio 20 

For  affidavits,  each 25 

For  ordering  adjourned  meeting 1  00 

For  holding  adjourned  meeting 3  00 

For  each  folio  in  the  report 10 

(In  re  Benjamin  F.  Spillman,  13  B.  R.  214.) 

An  allowance  for  the  attention  of  the  marshal  in  taking  cara  of  property 
■can  only  be  made  when  the  marshal  himself  in  person  actually  and  necessarily 
gives  his  personal  attention  in  taking  care  of  the  bankrupt's  property,  and  does 
not  cover  personal  attention  by  a  deputy.  (In,  ro  Johnston  &  Hall,  12  B.  R. 
S45;  In  re  F.  L.  Hellmer,  13  Pac.  L.  R.  36.) 

For  the  custody  of  property  the  marshal  is  entitled  to  be  allowed  what  is 
■necessarily  and  actually  disbursed  and  paid  by  him  to  a  keeper  or  keepers,  but 
the  entire  amount  can  not  exceed  two  dollars  and  fifty  cents  a  day.  (In  ro 
Johnston  &  Hall,  12  B.  B.  345.) 

A  party  who  is  in  the  employ  of  the  marshal,  and  in  receipt  of  his  usual  sal- 
ary, can  not  be  allowed  compensation  for  services  rendered  in  making  out  the 
bankrupt's  schedules.     (In  re  Barnes  Brother  &  Herron,  1  W.  N.  21.) 

If  the  keeper  is  employed  during  any  part  of  the  time  in  taking  an  inventory, 
■and  is  entitled  to  be  paid  therelor,  that  ought  to  diminish  his  allowance  as 
keeper.     (In,  re  Johnston  &  Hall,  12  B.  R.  345.) 
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At  the  rate  of  $2  50  per  day  the  marshal  can  only  be  allowed  for  the  serv- 
ices of  one  keeper.     (In  re  Johnston  &  Hall,  12  B.  R.  345.) 

When  the  marshal  claims  compensation  for  personal  attention  in  the  custody 
of  pi-operty,  he  must  show  by  his  oath  that  such  services  were  actually  ren- 
dered and  the  necessity  for  them.     (In  re  F.  L.  Hellmer,  13  Pac.  L.  R.  35.) 

The  marshal  is  not  entitled  to  a  compensation  of  one  dollar  per  hour  for  the 
services  of  persons  employed  to  assist  him  in  making  an  inventory.  {In  re  P. 
L.  Hellmer,  13  Pac.  L.  R.  35;  contra,  in  re  Johnston  &  Hall,  12  B.  R.  845.) 

When  the  marshal  claims  compensation  for  services  in  making  an  inventory,, 
the  charge  must  be  supported  by  his  oath  as  to  the  fact  of  the  service  and  the 
necessity  for  it.     {In  re  F.  L.  Hellmer,  13  Pac.  L.  R.  35.) 

No  allowance  can  be  made  for  the  time  spent  by  the  marshal  in  verifying 
the  inventory  with  the  assignee.     {In  re  Johnston  &  Hall,  12  B.  R.  345.) 

The  marshal  may  charge  for  a  copy  of  the  inventory  furnished  to  the  assignee 
at  the  rate  of  ten  cents  a  folio.     {In  re  Johnston  &  Hall,  12  B.  R.  345.) 

The  copy  of  the  involuntary  petition  and  the  order  to  show  cause  constitute- 
but  one  process,  and  the  marshal  is  not  entitled  to  a  distinct  fee  for  the  service 
of  each.  {In  re  F.  L.  Hellmer,  18  Pac.  L.  R.  35;  aontra,  in  re  BurncU  Bros. 
14  B.  R.  498;  s.  c.  3  Cent.  L.  J.  450;  s.  c.  9  0.  L.  N.  84.) 

The  ma^.'^hal  is  not  entitled  to  mileage  on  two  writs  served  at  the  same  time 
unless  he  had  more  than  two  writs  to  serve.  {In  re  F.  L.  Hellmer,  33  Pac.  L. 
R.  35.)     ■ 

The  marshal  may  be  allowed  a  commission  on  money  collected  by  him  under 
the  warrant.     {In  re  Frederick  Pfaff,  7  Ben.  61.) 

The  marshal  is  entitled  to  two  per  centum  on  the  disbursements  made  by  him. 
{In  re  Johnston  &  Hall,  12  B.  R.  345;  in  re  Burnell  Bros.  14  B.  R.  498;  s.  c. 
3  Cent.  L.  J.  450;  s.  c.  9  C.  L.  N.  84.) 

The  marshal  is  not  entitled  to  an  allowance  by  way  of  commission  on  the 
value  of  property  for  its  custody.  {In  re  Johnston  &  Hall,  12  B.  R.  345 ;  in  re 
Burnell  Bros.  14  B.  R.  498;  s.  c.  3  Cent.  L.  J.  450;  s.  c.  9  0.  L.  N.  84.) 

Where  the  case  is  settled,  the  marshal  is  entitled  to  a  commission  of  one  per 
centum  on  the  first  five  hundred  dollars,  and  one-half  of  one  per  centum  on  the 
excess  over  five  hundred  dollars,  for  the  custody  of  property  and  money.  {In  rt 
Johnston  &  Hall,  12  B.  R.  845.) 

If  the  fees  enumerated  do  not  provide  a  compensation  for  services  rendered 
by  the  assignee,  the  court  may  allow  a  reasonable  compensation.  {In  re  Col- 
well,  15  B.  R.  92.) 

When  the  marshal  has  concluded  his  services,  he  may  have  his  bill  taxed,  if 
there  is  an  assignee,  without  waiting  for  the  presentation  of  the  final  account. 
{In  re  Philip  Rein,  13  B.  R.  551.) 

Notice  of  the  taxation  may  be  given  to  the  assignee,  and  it  is  not  necessary 
to  give  notice  to  the  creditors.     {In  re  Philip  Rein,  13  B.  R,  551.) 

The  assignee  should  examine  the  bill,  and  if  he  is  satisfied  that  it  is  lawfully 
taxable  at  a  certain  amount,  he  may  consent  to  its  being  taxed  at  that  amount. 
{In  re  Philip  Rein,  13  B.  R.  551.) 

The  consent  of  the  assignee  is  a  sufficient  warrant  for  the  clerk  to  tax  a  bill 
for  the  amount  so  consented  to.     {In  re  Philip  Rein,  18  B.  R.  551.) 

When  the  taxation  is  made,  it  is  conclusive  on  the  marshal  and  the  assignee 
for  the  time  being,  and  the  marshal  is  entitled  to  receive  the  amount  of  his  bill 
80  taxed,  unless  it  is  shown  that  there  is  some  fraud  or  bad  faith  on  the  part  o£ 
the  marshal  or  the  assignee.     {In  re  Philip  Rein,  13  B.  R.  551.) 


NOTES   TO   KULES.  86S 


RULE  XXXII. 


The  petitioner  need  only  use  such  of  the  forms  as  are  appropriate  to  and 
descriptive  of  the  debts  and  property  he  is  required  to  list.  He  should  state, 
however,  the  reason  why  the  other  forms  are  omitted.    (Anon.  B.  R.  Sup.  27.) 

The  petitioner  is  not  restricted  to  the  letters  printed  on  the  schedules.  He 
may  exhaust  the  alphabet,  and  use  other  marks,  if  he  can  thereby  set  forth  his 
property  more  lucidly.     {In  re  Sallee,  2  B.  R.  228.) 

RULE  XXXIV. 

If  the  creditor  fails  to  appear  and  submit  to  examination,  the  register  may 
expunge  or  diminish  the  claim  by  default.  The  citation  throws  upon  the  cred- 
itor the  burden  of  supporting  his  claim  by  further  proof  than  that  already  filed. 
If  the  creditor  is  unable  to  attend  in  pursuance  of  the  notice,  he  should  take 
steps  to  procure  a  postponement  until  he  can  attend,  or  the  taking  of  the  exam- 
ination elsewhere  before  another  register  or  commissioner  if  need  be.  {In  re 
Ira  A.  &  Chas.  W.  Lount,  11  B.  R.  315;  s.  c.  7  C.  L.  N.  155.) 

When  an  assignee  files  a  petition  for  the  re-examination  of  a  proof,  the  cred- 
itor need  only  offer  himself  for  cross-examination,  and  the  assignee,  if  he  wishes 
to  contest  the  proof,  must  offer  such  opposing  evidence  as  he  may  have.  {In  re 
"Wm.  L.  Robinson,  14  B.  R.  130.) 

The  exhibits  annexed  to  the  answer  can  not  be  used  as  evidence,  unless  they 
are  proved  in  the  usual  manner.     {Cariby  v.  McLear,  13  B.  R.  22.) 

The  answer  to  a  motion  to  expunge  a  proof,  can  not  be  used  as  evidence. 
{Canly  v.  McLear,  13  B.  R.  22.) 

Where  a  motion  is  made  to  expunge  a  proof,  the  burden  of  proof  rests  on 
the  party  making  the  motion,  and  he  is  entitled  to  the  opening  and  reply. 
{Canby  v.  McLear,  13  B.  R.  22.) 

Upon  a  motion  to  expunge  a  proof,  the  testimony  of  the  bankrupt  is  not 
competent  unless  he  is  produced  as  a  witness.     {Ganhy  v.  McLear,  13  B.  R.  22.) 

The  bankrupt  court  may  expunge  or  dismiss  a  claim  on  account  of  matters 
occurring  after  the  proof  was  made.     {In  re  J.  0.  Loring,  1  Holmes,  488.) 

A  party  who  has  obtained  an  order  for  forming  an  issue  can  not  have  it  re- 
voked if  the  other  party  did  not  object  to  the  order  but  does  object  to  the  revo- 
cation.    {In  re  James  S.  Aspinwall,  7  Ben.  154.) 

The  register  has  no  authority  to  require  the  parties  to  form  an  issue,  if  either 
of  them  objects,  until  it  appears  to  the  register  that  the  claim  ought  to  be 
expunged  or  diminished,  and  until  objection  is  then  made  to  his  making  an  order 
to  that  effect.     {In  re  James  S.  Aspinwall,  7  Ben.  154.) 

The  justices  of  the  supreme  court  did  not  intend  to  make  this  mode  of  prov- 
ing or  acknowledging  letters  of  attorney  exclusive.  {In  re  Butterfleld  &  Burr, 
14  B.  R.  195.) 

A  power  of  attorney  which  is  not  acknowledged  before  a  register  in  bank- 
ruptcy, or  a  commissioner  of  a  circuit  court,  i.s  not  sufiBcient  to  authorize  thfr 
agent  to  act.     {In  re  Wm.  0.  Christley,  10  B.  R.  268;    s.  c.  6  Biss.  155.) 

RULE   XXXVI. 

This  Rule  is  entirely  prospective  in  its  operation,  and  purports  to  refer  only 
to  proceedings  for  composition  initiated  after  its  adoption.  {In  re  Holmes  &  Liss- 
berger,  12  B.  R.  86;    s.  c.  49  How.  Pr.  142.) 


NOTES  TO  FORMS. 


FORM  No.  4. 


This  form  is  not  a  special  order.  The  authority  conferred  by  it,  "  to  take 
such  other  proceedings  as  are  required  by  the  act,"  means  such  other  proceed- 
ings as  the  act  requires  the  register  to  talce.  (Jn  re  Bellamy,  1  B.  R.  113 ;  s.  c. 
1  Ben.  474.) 

FORM  No.   6.  » 

The  marshal  has  no  discretion,  but  must  serve  all  notices  by  mail,  unless 
otherwise  specially  directed.  It  is  competent  for  the  register  to  strike  out  the 
words  "or  personally."     (Anon.  1  B.  R.  216.) 

FORM  No.  15. 

The  register  has  no  power  to  approve  or  confirm  the  choice  of  an  assignee 
elected  by  the  creditors.  {In  re  J.  0.  Smith,  1  B.  R.  243 ;  s.  c.  2  Ben.  113 ;  in 
re  ScheifFer  &  Garrett,  2  B.  R.  591 ;  s.  c.  1  0.  L.  N.  261.) 

FORM  No.  18. 

The  word  "is"  in  the  form  before  the  word  .''possessed"  is  probably  a  mis- 
print. The  form  is  evidently  copied  almost  verbatim  from  the  form  of  assign- 
ment used  under  the  Massachusetts  insolvent  law.  {In  re  Patterson,  1  B.  R.  125 ; 
s.  c.  1  Ben.  508.) 

•     FORM  No.  26. 

There  are  no  general  words  in  the  power.  Throughout  the  whole  instru- 
ment there  are  only  three  things  authorized  to  be  done  by  the  attorney:  1st. 
To  attend  meetings  or  sittings ;  2d.  To  vote  at  the  same;  and,  3d.  To  accept 
for  the  signer  of  the  letter  of  attorney,  the  appointment  of  assignee.  No  other 
power  is  granted;  no  other  act  is  specified  to  do  which  authority  is  given,  and 
there  are  no  general  words  whatever,  which  will  include  any  other  act. 
{Creditors  v.   Williams,  4  B.  R.  580;  s.  c.  2  L.  T.  B.  166.) 

FORM  No.  34. 

The  note  to  this  form  contemplates  that  a  petition  for  the  sale  of  property 
subject  to  a  mortgage  may  be  presented  to  the  court  by  the  assignee,  but  the  as- 
signee may  sell  the  property  subject  to  the  mortgage  without  such  an  order. 
{In  re  McClellan,  1  B.  R.  389.) 

FORM  No.  51. 

The  words  "  other  persons  in  interest,''  in  the  order  of  this  form,  authorizes 
a  party  having  a  pecuniary  interest,  though  not  a  creditor  who  has  proved  his 
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debt,  to  appear  and  oppose  the  discharge.  (In  re  Boutelle,  2  B.  R.  129;  s.  c. 
15  Pitts.  L.  J.  616;  in  re  Murdock,  3  B.  R.  146;  s.  c.  Lowell,  362;  s.  c.  2  L. 
T.  B.  97.)  '. 

FORM  No.  52. 

This  notice  is  to  be  sent  by  the  clerk  when  served  by  mail.  {In  re  Bellamy, 
1  B.  R.  113;  s.  c.  1  Ben.  474.) 

FORM  No.  58.  ' 

The  recital  in  this  form  that  the  creditor  "  has  proved  his  debt,"  shows  that 
no  creditors  except  those  who  have  proved  their  debts  can  oppose  the  discharge. 
(Jure  Burk,  3  B.  R.  296;  s.  c.  1  Deady,  425;  s.  c.  2  L.  T.  B.  45.) 


ADDENDA. 


Article  1,  Section  8. 


If  the  debtor  has  not  committed  an  act  of  bankruptcy,  and  declinea  to  go 
into  voluntary  bankruptcy,  a  creditor  may  proceed  against  him  under  the 
State  insolvent  law,  where  such  proceedings  are  in  harmony  with  the  purpose 
of  the  bankrupt  law,  for  the  State  insolvent  law  remains  in  full  force  in  re- 
spect to  all  persons  and  matters  over  which  the  bankrupt  law  declines  to  take 
jurisdiction.     (G-eery's  Appeal,  43  Conn.  289.) 

The  State  insolvent  laws  were  not  suspended  until  the  1st  day  of  June, 
1867.     {Auffsbury  v.  Grossman,  17  N.  Y.  Supr.  387.) 

Section  711. 

If  the  assignee  receives  propsrty  which  the  marshal  has  taken  from  the 
possession  of  the  sheriff  and  sells  it,  the  judgment  creditor  can  not  maintain 
an  action  in  a  State  court  for  the  amount  of  his  judgment,  for  a  State  court 
has  no  jurisdiction  to  liquidate  a  lien.  {Anaonia  B.  &  C.  Co.  v.  Pratt,  17  N. 
Y.  Supr.  443.) 

Section  4972. 

An  assignee  can  not  maintain  an  action  in  a  State  court  to  recover  the  value 
of  property  exceeding  five  hundred  dollars  transferred  to  the  defendant  in 
violation  of  the  bankrupt  law.  (Olcott  v.  Maclean,  16  B.  E.  79  ;  s.  c.  17  N.  Y. 
Supr.  377.) 

If  the  assignee  and  another  claim  a  fund,  the  holder  may  file  a  bill  of  in- 
terpleader in  a  State  court,  for  the  proceeding  is  not  an  action  to  collect  the 
assets.     (B.  &  M.  Ins.  Co.  v.  Davenport,  17  N.  Y.  Supr.  264.) 

Section  4979. 

A  judgment  creditor  has  not  such  title  in  property  taken  under  an  execu- 
tion as  will  enable  him  to  maintain  an  action  for  conversion  against  the  assignee 
to  whom  it  has  been  delivered  by  the  marshal  after  taking  it  from  the  sheriff. 
{Anionia  B.  &  G.  Go.  v.  Pratt,  17  N.  Y.  Supr.  448.) 

I 

Section  49S6. 

t 

If  the  district  court  decides  that  a  creditor  is  entitled  to  a  lien,  the 
assignee  may  file  a  petition  for  review.  (Bartlett  v.  Busaell,  34  Pitts.  L.  J. 
206 ;  s.  c.  9  C.  L.  N.  377.) 

Section  5024. 

A  trustee  claiming  under  an  assignment  for  the  benefit  of  creditors,  may 
■  be  enjoined  from  disposing  of  the  property.     {In  re  Jacob  Skoll,  34  Pitts.  L. 
J.  207;  s.  c.  9C.  L.  N.  377.) 
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Section  5044. 


If  proceedinga  in  bankruptcy  are  commenced  within  four  months  after  the 
garnishment,  the  garnishee  who  pays  the  money  under  an  execution  upon  a 
judgment  subsequently  rendered  is  liable  to  the  assignee  therefor,  although 
he  was  ignorant  of  such  proceedings.  {Buffield  v.  Morton,  16  B.  R.  59  ;  s.  c, 
17  N.  Y.  Supr.  140.) 

The  assignee  is  entitled  to  the  money  although  a  judgment  was  entered 
and  an  execution  issued  in  the  attachment  suit  after  the  commencement  of 
the  proceedings  in  bankruptcy,  for  the  statute  discharges  the  property  then 
held  by  the  attachment,  and  not  merely  such  as  may  be  so  held  at  the  time 
of  the  execution  of  the  assignment.  {B.  &  M.  Ins.  Go.  v.  Davenport,  17  N. 
Y.  Supr.  264.) 

If  the  debt  of  the  attaching  creditor  exceeds  the  value  of  the  property  at- 
tached, the  dissolution  of  the  attachment  will  not  entitle  a  judgment  creditor 
to  priority  who  levied  an  execution  on  the  property  after  the  attachment  and 
before  the  commencement  of  the  proceedings  in  bankruptcy.  (Jn  re  Roacoe 
R.  Steel,  16  B.  E.  105.) 

If  an  attaching  creditor  obtains  judgment  and  levies  an  execution  on  the 
property,  the  lien  of  the  execution  relates  back  to  the  attachment  and  they 
are  entitled  to  a  lien  as  against  the  assignee  although  another  creditor  laid 
an  attachment  after  his,  and  before  the  execution  and  the  last  attachment 
was  dissolved  by  bankruptcy.     {In  re  Boscoe  R.  Steele,  16  B.  R.  105.) 

Section  5046. 

A  creditor  who  has  instituted  an  action  to  set  aside  a  fraudulent  convey- 
ance, may  prosecute  it  after  the  commencement  of  proceedings  in  bankruptcy. 
{PUlpi  V.  Guru,  16  B.  R.  85.) 

If  an  insolvent  husband  purchases  property  in  the  name  of  his  wife,  the 
assignee  can  not  abandon  the  pursuit  of  the  property,  and  seek  a  judgment 
against  her  in  personam.     {Phipps  y.  Sedgwick,  16  B.  R.  64.) 

Section  5047. 

An  objection,  that  the  assignee  did  not  obtain  permission  from  the  bank- 
rupt court  to  bring  the  suit,  is  of  no  avail  unless  it  is  pleaded.  {Avery  v. 
Ryerson,  34  Mich.  363.) 

If  the  assignee  of  a  mortgagee  who  held  u,  second  mortgage,  dies  after  the 
entry  of  a  decree  pro  confesso,  for  want  of  an  appearance,  and  before  a  final 
decree  in  a  proceeding  to  foreclose  a  prior  mortgage,  the  sale  will  not  affect 
the  second  mortgage.     {Avery  v.  Syerson,  34  Mich.  363.) 

If  the  assignee  is  fina,lly  discharged  after  more  than  two  years  from  the 
time  of  his  appointment,  he  is  not  a  necessary  party  to  an  action  by  a  cred- 
itor, instituted  before  the  commencement  of  the  proceedings  in  bankruptcy, 
to  set  aside  a  fraudulent  conveyance.     {Phelps  v.  Curts,  16  B.  R.  85.) 

Section  5067. 

A  trustee  may  prove  his  claim  for  services  rendered  under  an  assignment. 
{In  re  George  Lains,  24  Pitts.  L.  J.  207.) 

Section  5073. 

When  a  plaintiff  becomes  bankrupt,  the  defendant  may,  even  in  the  State 
courts,  plead  any  set-off  which  the  bankrupt  law  allows.  (Hunt  v  Holmes  16 
B.  R.  101.)  ^  ' 
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A  consignee  who  has  received  goods  for  sale  in  oxcesa  of  the  advances 
made  thereon,  may  hold  such  goods  as  a  set-off  against  notes  of  the  bank- 
rupt, purchased  by  him  in  good  faith,  ^vithollt  suspicion  of  the  consignor's 
insolvency.     {Ooodrich  v.  Bobson,  43  Conn.  576.) 

A  court  of  equity  will  not  interfere  by  injunction  to  enforce  a  set-oflE, 
where  the  debt  has  been  bought  after  insolvency  on  a  speculation  as  to  the 
probable  dividend.     (Hunt  v.  Holmes,  16  B.  R.  101.) 

A  creditor  who  receives  his  composition  under  a  resolution,  thereby  waives 
his  right  to  set  off  the  original  debt  against  a  judgment  subsequently  recov- 
ered upon  a  cause  of  action  which  existed  prior  to  the  commencemiat  of  th* 
proceedings  in  bankruptcy.     (Holmes  v.  Hunt,  16  B.  R.  101.) 

If  a  party  fails  to  plead  the  set-off,  he  can  not  obtain  relief  in  equity  after 
judgment  is  rendered  against  him.     (Holmes  v.  Hunt,  16  B.  R.  101.) 

If  the  mortgagor  sets  up  a  counter-claim  in  an  action  brought  by  an  as- 
signee to  foreclose  a  mortgage,  the  assignee  can  not  raise  the  objection  that  it 
is  barred  by  the  statute  of  limitations,  if  it  was  not  so  barred  at  the  time  of 
the  commencement  of  the  proceedings  in  bankruptcy.  (Von  Sachs  v.  Kretz, 
17  N.  y.  Supr.  95.) 

If  a  partner  sells  his  interest  in  real  estate  held  by  the  firm  to  another,  and 
takes  a  mortgage  thereon  to  secure  the  payment  of  the  purchase  money,  he 
will  be  entitled  to  priority  over  the  creditors  of  a  new  firm,  composed  of  his 
copartner  and  the  purchaser,  whose  capital  consists  in  part  of  such  real  estate, 
although  the  debts  of  the  old  firm  are  paid  in  a  large  part  with  moneys  due 
from  the  new  firm.  Nor  are  his  rights  affected  by  a  subsequent  release  of  the 
mortgage  and  the  taking  of  a  new  one,  in  order  to  give  priority  to  another 
mortgage  then  made  to  another  by  the  firm,  for  the  new  mortgage  is  a  mere 
continuation  of  the  first  one.     (Beecher  v.  Stevens,  43  Conn.  587.) 

Under  the  laws  of  Colorado  a  creditor  obtains  a  lien  upon  the  property  of 
the  debtor  by  a  delivery  of  the  Ji.  fa.  to  the  sheriff.  (Bu/rtlett  v.  Bussell,  24 
Pitts.  L.  J.  206 ;  s.  c.  9  C.  L.  N.  877.) 

The  right  of  a  creditor  to  a  lien  is  a  strict  legal  right,  and  must  stand  or 
fajl  by  the  statute  which  gives  it.  In  a  controversy  with  the  assignee  there 
are  no  equities  in  favor  of  the  creditor.  (In  re  Hamilton  Boyd,  16  B.  R.  137 ; 
8.  0.  9  C.  L.  N.  385.) 

If  a  judgment  against  two  persons  provides  that  it  may  be  enforced 
against  the  property  of  one  and  the  joint  property  of  both,  the  judgment  can 
not  become  a  lien  on  the  property  of  the  other.  (In  re  Hamilton  Boyd,  16 
B.  R.  137:  s.  c.  9  C.  L.  N.  385.) 

To  create  a  lien  the  docket  of  a  judgment  must  be  complete  in  itself,  and 
can  not  be  aided  by  reference  to  the  judgment  or  other  proceedings  in  the  ac- 
tion.    (In  re  Hamilton  Boyd,  16  B.  R.  137 ;  b.  c.  9  C.  L.  N.  385,) 

A  docket  entry  which  consists  of  mere  abstract  numbers,  without  any 
mark  to  indicate  dollars,  is  not  sufficient  to  create  a  lien.  (In  re  Hamilton 
Boyd,  16  B.  R.  137;  s.  c.  9  C.  L.  N.  385.) 

If  the  judgment  is  for  gold  coin,  it  must  be  so  docketed.  (In  re  Hamilton 
Boyd,  16  B.  R.  137;  s.  c.  9  C.  L.  N.  385.) 

If  a  creditor  who  holds  the  guaranty  of  the  firm  for  the  debt  of  another, 
obtains  judgment  and  makes  the  money  out  of  the  firm  assets,  one  partner  is 
not  entitled  to  a  hen  on  the  individual  estate  of  his  copartner  by  right  of 
subrogation  to  the  creditor.     (In  re  G-.  W.  Smith,  16  B.  R.  113.) 

Section  5106. 

The  running  of  the  statute  of  limitations  is  suspended  during  the  time 
that  proceedings  against  the  debtor  may  be  stayed.  (Von  Sachs  y.  Krete,  17 
N.  Y.  Supr.  95.) 
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Section  5107. 


If  the  debt  was  created  by  fraud,  the  bankrupt  will  not  be  released  frotn 
arrest,     (In  re  Martin  Alsberg,  16  B.  R.  116.) 

The  right  of  the  debtor  to  a  release  from  arrest  depends  on  the  evidence 
produced  in  the  district  court  to  prove  that  the  debt  is  one  from  which  a 
discharge  will  not  release  him,  and  not  upon  the  reasons  which  may  have 
been  filed  in  the  State  court  for  the  arrest.  (In  re  Martin  Alsberg,  16  B.  R. 
116.) 

Section  5110. 

If  the  bankrupt  honestly  regards  a  judgment  as  worthless,  he  may  omit  it 
from  his  schedule  without  being  chargeable  with  false  swearing  and  fraud, 
(In  re  Zenas  G.  Winsor,  9  C.  L.  N.  402.) 

If  the  bankrupt,  prior  to  becoming  a  trader,  kept  books  of  account  which 
exhibited  the  state  of  his  affairs,  it  is  not  necessary  that  he  shall  carry  any 
part  of  their  contents  into  the  books  opened  and  kept  by  him  while  he  was  a 
trader.     (In  re  Zenas  Q-.  Winsor,  9  C.  L.  N.  403.) 

To  keep  proper  books  of  account  is  to  keep  an  intelligent  record  of  his 
business  affairs  with  that  reasonable  degree  of  accuracy  and  care  which  is  to 
be  expected  from  an  intelligent  man  in  that  business.  (In  re  Zenas  Gr.  Win- 
sor, 9  0.  L.  N.  403.) 

If  the  bankrupt  kept  an  intelligent  record  of  his  affairs,  and  evinced 
reasonablecare  and  an  honest  purpose  to  fully  enter  or  keep  proper  accounts^ 
an  omission  to  make  an  entry  by  mistake  is  no  ground  for  withholding  a  dis- 
charge.    (In  re  Zenas  Or.  Winsor,  9  0.  L.  N.  402.) 

An  omission  to  enter  a  chattel  mortgage  given  to  indemnify  the  mortgagee 
against  future  liability  is  no  ground  for  withholding  a  discharge.  (In  re 
Zenas  G.  Winsor,  9  C.  L.  N.  403.) 

Section  5112. 

In  the  absence  of  consent  by  creditors,  in  voluntary  cases,  no  matter 
when  commenced  or  when  the  debts  were  contracted,  the  assets  must  be 
equal  to  thirty  per  cent.,  or  no  discharge  can  be  granted.  (In  re  Haviland 
Gifford,  16  B.  R.  135  ;  s.  c.  9  0.  L.  N.  389.) 

Section  5117. 

If  the  bankrupt  obtained  the  possession  of  goods  under  a  contract  to  pay 
cash  on  delivery,  and  at  once  shipped  them  beyond  the  control  of  the  vendor, 
and  then  refused  payment,  such  conduct  may  warrant  the  conclusion  that  the 
debt  was  created  by  fraud.     (Classen  v.  Schoeneman,  16  B.  R.  98.) 

If  the  false  representation  as  to  means  did  not  induce  the  creditor  to  sell 
the  goods,  then  the  debt  is  not  created  by  fraud.  (In  re  Martin  Alsberg,  16 
B.  R.  116.)  *" 

If  the  creditor  was  induced  to  sell  the  goods  by  false  representation  as  to 
means,  then  the  debt  was  created  by  fraud.  (In  re  Martin  Alsbere  16  B.  R. 
116.)  ^' 

If  the  bankrupt,  at  the  time  of  purchasing  the  goods,  did  not  intend  to 
pay  for  them  in  whole  or  in  part,  then  the  debt  was  created  bv  fraud.  (In  re 
Martin  Alsberg,  16  B.  R.  116.) 

A  discharge  releases  the  bankrupt  from  liability  as  surety  on  a  euardian's. 
bond.     (Reitz  v.  People,  16  B.  R.  96.) 
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Section  5119. 

A  plea  of  a  diBcharge  cau  not  defeat  an  action  to  set  aside  a  fraudulent 
conveyance  instituted  before  the  commencement  of  the  proceedings  in  bank- 
ruptcy.   (PMpa  y.  Curts,  16  B.  R.  85.) 

If  the  bankrupt  pleads  his  discharge  in  an  action  to  set  aside  a  fraudulent 
conveyance  instituted  before  the  commencement  of  the  proceedings  in  bank- 
ruptcy, no  personal  judgment  can  be  rendered  against  him.  (Phelps  v.  Ourts^ 
16  B.  R.  85.) 

A  discharge  will  not  preclude  a  recovery  if  the  bankrupt  promised  to  pay 
the  debt  after  the  granting  thereof.     {Classen  v.  Sehoeneman,  16  B.  R.  98.) 

Section  5128. 

In  order  to  render  a  transfer  void,  it  is  not  enough  to  merely  show  that 
the  grantee  knew  that  the  grantor  was  insolvent.  {Campbell  v.  White,  16  B. 
R.  93.) 

The  day  on  which  the  petition  was  filed  must  be  excluded  in  making  the 
computation  of  the  time  that  a  preference  must  stand  in  order  to  be  valid. 
{DvUher  v.  Wright,  16  A.  L.  J.  100.) 

Section  5129. 

The  claim  of  an  attorney  for  services  in  drawing  up  and  attending  to  the 
business  connected  with  the  assignment  can  only  be  allowed  on  proof  as  any 
other  claim.     {In  re  George  Lains,  24  Pitts.  L.  J.  207.) 

A  trustee  is  not  entitled  to  priority  on  a  claim  for  personal  services  ren- 
dered in  the.  execution  of  the  trust.   {In  re  George  Lains,  34  Pitts.  L.  J.  207.) 

The  trustee  is  entitled  to  an  allowance  for  disbursements  legitimately 
made  in  the  execution  of  his  trust  before  the  debtor  was  adjudged  bankrupt. 
{In  re  George  Lains,  24  Pitts.  L.  J.  207.) 


GENERAL    ORDERS 


WITH    THE 


FORMS  IN  BANKRUPTCY, 


AS   PROMULGATED   BT 


THE  SUPREME  COURT  OF  THE  UNITED  STATES. 


GENERAL  OEDERS  IN  BANKRUPTCY. 


OcTOBEB  Teem,  1874. 


It  is  hereby  ordered  by  the  Chief  Justice  and  Associate  Justices  of 
the  Supreme  Court  of  the  United  States,  in  pursuance  of  the  powers 
conferred  upon  them  by  the  several  acts  of  Congress  in  that  behalf,  that 
the  general  orders  in  bankruptcy  heretofore  established  by  the  court  be, 
and  they  are  hereby,  amended  so  as  to  read  as  follows  : 


DUTIES    OF    CLERKS    OF    DISTRICT    COURTS. 

The  clerks  of  the  several  district  courts  shall  enter  upon  each  petition 
in  bankruptcy  the  day,  and  the  hour  of  the  day,  upon  which  the  same 
shall  be  filed  ;  and  shall  also  make  a  similar  note  upon  every  subsequent 
paper  filed  with  them,  except  such  papers  as  have  been  filed  before  the 
register,  and  so  indorsed  by  him ;  and  the  papers  in  each  case  shall  be 
kept  in  a  file  by  themselves.  No  paper  shall  be  taken  from  the  files  for 
any  purpose  except  by  order  of  the  court.  Every  paper  shall  have  in- 
dorsed upon  it  a  brief  statement  of  its  character.  The  clerks  shall  keep 
a  docket,  in  which  the  cases  shall  be  entered  and  numbered  in  the  order 
in  which  they  are  commenced ;  and  the  number  of  each  case  shall  be  in- 
dorsed on  every  paper.  The  docket  shall  be  so  arranged  that  a  brief 
memorandum  of  every  proceeding  in  each  case  shall  be  entered  therein, 
in  a  manner  convenient  for  reference,  and  shall  at  all  times  be  open  for 
public  inspection.  The  clerks  shall  also  keep  separate  minute-books  for 
the  record  of  proceedings  in  bankruptcy,  in  which  shall  be  entered  a  min- 
ute of  all  the  proceedings  in  each  case,  either  of  the  court  or  of  a  register 
of  the  court,  under  their  respective  dates. 

11. 


All  process,  summons,  and  subpoenas  shall  issue  out  of  the  court 
under  the  seal  thereof,  and  be  tested  by  the  clerk ;  and  blanks,  with  the 
signature  of  the  clerk  and  seal  of  the  court,  may,  upon  application,  be 
furnished  to  the  registers. 

III. 

APPEARANCE. 

Proceedings  in  bankruptcy  may  be  conducted  by  the  bankrupt  in 
person  in  his  own  behalf,  or  by  a  petitioning  or  opposing  creditor ;  but  a 
creditor  will  only  be  allowed  to  manage  before  the  court  his  individual 
interest.      Either  party  may  appear  and  conduct  the  proceedings  by 
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attorney,  who  shall  be  an  attorney  or  counselor  authorized  to  practice  in 
the  circuit  or  district  court.  The  name  of  the  attorney  or  counselor,  with 
his  place  of  residence  and  business,  shall  be  entered  upon  the  docket,  with 
the  date  of  the  entry.  All  papers  or  proceedings  offered  by  an  attorney 
to  be  filed,  shall  be  indorsed  as  above  required ;  and  orders  granted  on 
motion  shall  contain  the  name  of  the  party  or  attorney  making  the  mo- 
tion. Notices  and  orders  which  are  not,  by  the  act  or  by  these  rules,  re- 
quired to  be  served  on  the  party  personally,  may  be  served  upon  his 
attorney. 

IV. 

COMMENCBMBNT    OF    PR0CBBDING3. 

Upon  the  filing  of  a  petition  in  case  of  voluntary  bankruptcy,  or  as 
soon  as  any  adjudication  of  bankruptcy  is  made  upon  a  petition  filed  in 
case  of  involuntary  bankruptcy,  the  petition  shall  be  referred  to  one  of 
the  registers  in  such  manner  as  the  district  court  shall  direct,  and  the  pe- 
titioner shall  furnish  the  register  with  a  copy  of  the  papers  in  the  case, 
and  thereafter  all  the  proceedings  required  by  the  act  shall  be  had  before 
him,  except  such  as  are  required  by  the  act  to  be  had  in  the  district 
court,  or  by  special  order  of  the  district  judge,  unless  some  other  regis- 
ter is  directed  to  act  in  the  case. 

The  order  designating  the  register  to  act  upon  any  petition  shall 
name  a  day  upon  which  the  bankrupt  shall  attend  before  the  register, 
from  which  date  he  shall  be  subject  to  the  orders  of  the  court  in  all  mat- 
ters relating  to  his  bankruptcy,  and  may  receive  from  the  register  a  pro- 
tection against  arrest,  to  continue  until  the  final  adjudication  on  his  appli- 
cation for  a  d^ischarge,  unless  suspended  or  vacated  by  order  of  the  court. 

A  copy  o'f  the  order  shall  forthwith  be  sent  by  mail  to  the  register, 
or  be  delivered  to  him  personally,  by  the  clerk  or  other  officer  of  the 
court. 


REGISTERS. 

The  time  when  and  the  place  where  the  registers  shall  act  upon  the 
matters  arising  under  the  several  cases,  referred  to  them,  shall  be  fixed 
by  special  order  of  the  district  court,  or  by  the  register  acting  under  the 
authority  of  a  general  order,  in  each  case,  made  by  the  district  court ; 
and  at  such  times  and  places  the  registers  may  perform  the  acts  which 
they  are  empowered  to  do  by  the  act,  and  conduct  proceedings  in  rela- 
tion to  the  following  matters,  when  uncontested,  viz. :  making  adjudica- 
tion of  bankruptcy  on  petition  of  the  debtor;  administering  oaths; 
receiving  the  surrender  of  a  bankrupt;  granting  protection  thereon; 
giving  requisite  direction  for  notices,  advertisements,  and  other  ministerial 
proceedings ;  taking  proofs  of  claims ;  ordering  payment  of  rates  and 
taxes,  and  salary  or  wages  of  persons  in  the  employment  of  the  assic^nee  ; 
ordering  amendments,  or  inspections,  or  copies,  or  extracts  of  an y'^  pro- 
ceedings ;  taking  accounts  of  proceeds  of  securities  held  by  any  creditor  • 
taking  evidence  concerning  expenses  and  charges  against  the  bankrupt's 
estate;  auditing  and  passing  accounts  ot  assignees;  proceedings  for  the 
<leclaration  and  payment    of  dividends,  and  generally  dispatching  all 
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administrative  business  of  the  court  in  matters  of  bankruptcy,  and 
making  all  requisite  uncontested  orders  and  directions  therein,  which 
are  not,  by  the  acts  of  Congress  concerning  bankruptcy,  specifically 
required  to  be  made,  done,  or  performed  by  the  district  court  itself; 
all  of  -which  shall  be  subject  to  the  control  and  review  of  the  said 
court :  Provided,  however,  That  by  the  surrender  of  a  bankrupt  men- 
tioned and  referred  to  in  this  order  and  in  the  act  in  that  behalf  is 
intended  and  understood  a  personal  submission  of  the  bankrupt  him- 
self for  full  examination  and  disclosure  in  reference  to  his  property 
,  and  affairs,  and  not  a  surrender  or  delivery  of  the  possession  of  his 
property. 

VI. 

DISPATCH    OP    BUSINESS. 

Every  register,  in  performing  the  duties  required  of  hirn  under  the 
act,  and  by  these  orders,  or  by  orders  of  .the  district  court,  shall  use  all 
reasonable  dispatch,  and  shall  not  adjourn  the  business  but  for  good 
cause  shown.  Six  hours'  session  shall  constitute  a  day's  sitting  if  the 
business  requires  ;  and  when  there  is  time  to  complete  the  proceedings  in 
progress  within  the  day,  the  party  obtaining  any  adjournment  or  post- 
ponement thereof  may  be  charged,  if  the  court  or  register  think  proper, 
with  ail  the  costs  incurred  in  consequence  of  the  delay, 

VII. 

EXAMINATION    AND    FILING    OF   PAPERS. 

It  shall  be  the  duty  of  the  register  to  examine  the  bankrupt's  petition 
and  schedules  filed  therewith,  and  to  certify  whether  the  same  are  correct 
in  form  ;  or,  if  deficient,  in  what  respect  they  are  so  ;  and  the  court  may 
allow  amendments  to  be  made  in  the  petition  and  schedules  upon  the 
application  of  the  petitioner,  upon  proper  cause  shown,  at  any  time  prior 
to  the  discharge  of  the  bankrupt.  The  register  shall  indorse  upon  each 
paper  filed  with  him  the  time  of  filing,  and  at  the  close  of  the  last  exam- 
ination of  the  bankrupt,  the  register  having  charge  of  the  case  shall  file 
all  the  papers  relating  thereto  in  the  office  of  the  clerk  of  the  district 
court,  and  these  papers,  together  with  those  on  file  in  the  clerk's  office, 
and  the  entries  in  the  minute-book,  shall  constitute  the  record  in  each  ' 
case  ;  and  the  clerk  «hall  cause  the  papers  in  each  case  to  be  bound 
together. 

VIII. 

ORDERS    BY    THE    RBOISTER. 

Whenever  an  order  is  made  by  a  register  in  any  proceeding  in 
which  notice  is  required  to  be  given  to  either  party  before  the  order  can 
be  made,  the  fact  that  the  notice  was  given,  and  the  substance  of  the  evi- 
dence of  the  manner  in  which  it  was  given,  shall  be  recited  in  the  pream- 
ble to  the  order,  and  the  fact  also  stated  that  no  adverse  interest  was  rep- 
resented at  the  time  and  place  appointed  for  the  hearing  of  the  matter 
upon  such  notice  ;  and  whenever  an  order  is' made  where  adverse  inter- 
ests are  represented  before  the  register,  the  fact  shall  be  stated  that  the 
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jpposine  parties  consented  thereto,  or  that  the  adverse  interest  repre- 
sented made  no  opposition  to  the  granting  of  such  order  ■  Frovided^Ow- 
ever  if  any  party  interested  adversely  to  such  order  shall  not,  betore 
the  hearing  of  the  application  therefor,  give  reasonable  notice  in  writing 
to  the  regilter  that  he  intends  to  contest  the  same,  and  objects  to  its 
being  heard  by  the  register,  the  same  shall  be  heard  by  the  register  as 
by  consent.  JBut  all  such  orders  may  be  reviewed  by  the  district  court 
at  the  request  of  any  party  aggrieved,  upon  his  paying  the  cost  of  certi- 
fying the  matter  to  said  court  within  ten  days  from  the  making  of  the 
order  ;  which  request  and  payment  shall  be  entered  by  the  register  on 
his  docket ;  and  he  shall  thereupon  forthwith  certify  the  said  matter  to 
the  court,  and  said  court,  upon  making  its  decision,  may  make  such 
order  with  regard  to  the  costs  as  justice  shall  require. 

IX. 

NOTIFICATION    TO    ASSIGNEE    OF    HIS    APPOINTMENT. 

It  shall  be  the  duty  of  the  register,  immediately  upon  the  appoint- 
ment of  an  assignee,  as  prescribed  in  sections  twelve  and  thirteen*  of  the 
act  (should  he  not  be  present  at  such  meeting),  to  notify  him,  by  per- 
sonal or  mail  service,  of  his  appointment ;  and  in  such  notification  the 
assignee  so  appointed  shall  be  required  to  give  notice  forthwith  to  the 
register  of  his  acceptance  or  rejection  of  the  trust. 

No  official  assignee  shall  be  appointed  by  the  court  or  judge;  nor 
any  general  assignee  to  act  in  any  class  of  cases. 

No  additional  assignee  shall  be  appointed  by  the  court  or  judge  un- 
der section  thirteenf  of  the  act,  except  upon  petition  of  one-fourth  in 
number  and  value  of  the  creditors  who  have  proved  their  debts,  and 
upon  good  and  sufficient  cause  shown. 


TESTIMONY,    HOW    TAKEN. 


The  examination  of  witnesses  before  a  register  in  bankruptcy  may  be 
conducted  by  the  party  in  person  or  by  his  counsel  or  attorney,  and  the  wit- 
nesses shall  be  subject  to  examination  and  cross-examination,which  shall  be 
had  in  conformity  with  the  mode  now  adopted  in  courts  of  law.  The  de- 
positions upon  such  examination  shall  be  taken  down  in  writing  by  or  under 
the  direction  of  the  register  in  the  form  of  narrative,  unless  he  determines 
that  the  examination  shall  be  by  question  and  answer  in  special  instances, 
and  when  completed  shall  be  read  over  to  the  witness  and  signed  by  him 
in  the  presence  of  the  register.  Any  question  or  questions  which  may  be 
objected  to  shall  be  noted  by  the  register  upon  the  deposition,  but  he 
shall  not  have  power  to  decide  on  the  competency,  materiality,  or  rele- 
vancy of  the  question ;  and  the  court  shall  have  power  to  deal  with  the 
costs  of  incompetent.  Immaterial,  or  irrelevant  depositions,  or  parts  of 
them,  as  may  be  just.  In  case  of  refusal  of  a  witness  to  attend,  or  to 
testify  before  a  register,  the  same  proceedings  may  be  had  as  are  now 
authorized  with  respect  to  witnesses  to  be  produced  on  examination  be- 


*  §§  5033,  5034,  K.  S.  f  §  5034,  R.  S. 
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lore  an  examiner  of  any  of  the  courts  of  the  United  States  oh  written 
interrogatories.  < 

XI. 

MINUTES    BEFORE    REGISTER,   TILING,    ETC. 

A  memorandum  made  of  each  act  performed  by  a  register  shall  be 
in  suitable  form  to  be  entered  upon  the  minute-book  of  the  court,  and 
shall  be  forwarded  to  the  clerk  of  the  court  not  later  than  by  mail  the 
next  day  after  the  act  has  been  performed.  Whenever  an  issue  is  raised 
before  the  register  in  any  proceedings,  either  of  fact  or  law,  he  shall 
cause  the  same  to  be  stated  in  writing  in  the  manner  required  by  the 
fourth  and  sixth*  sections  of  the  act,  and  certify  the  same  forthwith  to  the 
district  judge  for  his  decision.  The  pendency  of  the  issue  undecided 
before  a  judge  shall  not  necessarily  suspend  or  delay  other  proceedings 
before  the  register  or  court  in  the  case. 

XII. 

ACCOUNTS    FOR    SERVICES    OF    REGISTER    AND    MARSHAL. 

Every  register  shall  keep  an  accurate  account  of  his  traveling  and 
incidental  expenses,  and  those  of  any  clerk  or  other  officer  attending  him 
in  the  performance  of  his  duties  in  any  case  or  number  of  oases  which 
may  be  referred  to  him  ;  and  shall  make  return  of  the  same  under  oath, 
with  proper  vouchers  (when  vouchers  can  be  procured),  on  the  first 
Tuesday  in  each  month ;  and  the  marshal  shall  make  his  return,  under 
oath,  of  his  actual  and  necessary  expenses  in  the  service  of  every  war- 
rant addressed  to  him,  and  for  custody  of  property,  publication  of  notices 
and  other  services,  and  other  actual  and  necessary  expenses  paid  by  him, 
with  vouchers  therefor  whenever  practicable,  and  also  with  a  statement 
that  the  amounts  charged  by  him  are  jugt  and  reasonable. 

XIII. 

MARSHAL    AS    MESSENGER. SURRENDER    OF    PROPERTY. 

In  cases  of  voluntary  bankruptcy,  the  bankrupt,  after  being  decreed 
such,  and  after  the  appointment  of  an  assignee  or  trustee,  and  assign- 
ment duly  made,  shall,  uuless  the  court  otherwise  direct,  deliver  posses- 
sion of  all  his  property  and  assets  (including  evidences  of  debt  and  books 
of  account)  to  said  assignee  or  trustee,  unless  at  or  after  such  decree  and 
before  said  assignment  the  court,  on  application  of  any  creditor  or  cred- 
itors, and  upon  good  cause  shown  by  affidavit,  shall  deem  it  necessary 
for  the  interest  of  the  creditors  that  possession  of  such  property  and 
assets  should  be  sooner  delivered  up ;  in  which  case,  as  in  cases  of  in- 
voluntary bankruptcy,  the  court  may  order  said  property  and  assets  to 
be  taken  possession  of  by  the  marshal  as  messenger,  directions  for  which 
may  be  inserted,  in  pursuance  of  such  order,  in  the  original  warrant  in 
bankruptcy,  or  in  a  special  warrant  to  be  issued  for  that  purpose. 

It  shall  be  the  duty  of  the  marshal  as  messenger  to  take  possession 
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■of  the  property  of  the  bankrupt  when  required  thereto  by  warrant  or 
order  of  the  court,  and  to  deliwsr  the  same  to  the  assignee  or  trustee 
when  appointed  and  assignment  made  as  aforesaid.     The  marshal,  when 
taking  possession  as  aforesaid,  shall  make  an  inventory  of  the  property 
and  assets  by  him  received,  and  deliver  the  same,  with  the  said  property 
and  assets,  to  said  assignee  or  trustee,  who  shall  verify  the  same,  and  if 
found  correct  and  full,  no  ■fi;irther  inventory  shall  be  required  :  Provided, 
however,  That  if  any  goodS  or  effects  so  taken  into  possession  as  the 
property  of  the  bankrupt  shall  be  claimed  by  or  in  behalf  of  any  other 
person,  the  marshal  shall  forthwith  notify  the  petitioning  creditor,  or  as- 
signee, if  one  be  appointed,  of  such  claim,  and  may,  within  five  dayg 
after  so  giving  notice  of  such  claim,  deliver  them  to  the  claimant  or  his 
agent,  unless  the  petitioning  creditor  or  party  at  whose  instance  posses- 
sion is  taken  shall  by  bond,  with  sufficient  sureties,  to  be  appro'^d  by 
the  marshal,  indemnify  the  marshal  for  the  taking  and  detention  of  such 
goods  and  effects,  and  the  expenses  of  defending  against  all  claims  there- 
to ;  and,  in  case  of  such  indemnity,  the  marshal  shall  retain  possession 
of  such  goods  and  effects,  and  proceed  in  relation  thereto  as  if  no  such 
claim  had  been  made  :  And  provided  further.  That  in  case  the  petition- 
ing creditor  claims  that  any  property  not  in  the  possession  of  the  bank- 
rupt belongs  to  him,  and  should  betaken  by  the  marshal,  the  marshal 
shall  not  be  bound  to  take  possession  of  the  same,  unless  indemnified  in 
like  manner.     He  shall  also,  in  case  tlhe  bankrupt  is  absent  or  can  not  be 
found,  prepare  a  schedule  of  the  names  and  residences  of  his  creditors, 
and  the  amount  due  to  each,  from  the  books  or  other  papers  of  the 
bankrupt  that  may  be  seized  by  him'  under  his  warrant,  and  from  any 
other  sources  of  information ;  but  all!  statements  upon  which  his  return 
shall  be  made  shall  be  in  writing,  anct  sworn  to  by   the  parties  making 
them,  before  one  of  the  registers  in  bankruptcy  of  the  court,  or  a  com- 
missioner of  the  courts  of  the  United  States.     In  cases  of  voluntary 
bankruptcy,  the  marshal  may  appoint  special  deputies  to  act,  as  he  may 
designate,  in  one  or  more  cases,  as  messengers,  for  the  purpose  of  caus- 
ing the  notices  to  be  published  and  served  as  required  in  the  eleventh  * 
section  of  the  act,  and  for  no  other  purpose.     In  giving  the  notices  re- 
quired by  the  third  subdivision  of  the.  eleventh  f  section  of  the  act,  it 
shall  be  sufficient  to  give  the  names,  residences,  and  the  amount  of  the 
debts  (in  figures)  due  the  several  creditors,  so  far  as  known,  and  no  more. 

XIV.    •, 

PETITIONS    AND    AMENDMENTS. 

All  petitions,  and  the  schedules  filed  therewith,  shall  be  printed  or 
written  out  plainly,  and  without  abbreviation  or  interlineation,  except 
where  such  abbreviation  and  interlineation  may  be  for  the  purpose  of 
reference ;  and  whenever  any  amendments  are  allowed,  they  shall  be 
written  and  signed  by  the  petitioner  on  a  separate  paper,  in  the  same 
manner  as  the  original  schedules  were  signed  and  verified ;  and  if  the 
aniendments  are  made  to  different  schedules,  the  amendments  to  each 
schedule  shall  be  made  separately,  with  proper  reference  to  the  schedule 
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proposed  to  be  amended,  and  each  amendment  shall  be  verified  by  the 
oath  of  the  petitioner  in  the  same  manner  as  the  original  schedules. 

XV. 

PRIORITY    OF    ACTIONS    (INVOLUNTARY    BANKRUPTCf). 

Whenever  two  or  more  petitions  shall  be  ^d  by  creditors  against  a. 
common  debtor,  alleging  separate  acts  of  banfefuptcy  committed  by  said 
debtor  on  different  days  within  six  months  prior  to  the  filing  of  said 
petitions,  and  the  debtor  shall  appear  and  show  cause  against  an  adjudi- 
cation of  bankruptcy  against  him  on  the  p^itions,  that  petition  shall  be 
first  heard  and  tried  which  alleges  the  commission  of  the  earliest  act  of 
bankruptcy;  and  in  case  the  several  ac^s  of  bankruptcy  are  alleged  in 
the  different  petitions  to  have  been  committed  on  the  same  day,  the  court 
before  which  the  same  are  pending  may  order  them  to  be  consolidated,, 
and  proceed  to  a  hearing  as  upon  one  petition ;  and  if  an  adjudication  of 
bankruptcy  be  made  upon  either  petition,  or  for  the  commission  of  a 
single  act  of  bankruptcy,  it  shall  not  be  necessary  to  proceed  to  a  hear- 
ing upon  the  remaining  petitions,  unless  proceedings  be  taken  by  the 
debtor  for  the  purpose  of  causing  such  adjudication  to  be  annulled  or 
vacated.  ;■ 

xfi. 

FILING    PETITIONS    IN    piFFERENT    DISTRICTS. 

Incase  two  or  more  petitions  s[i3.11  be  filed  against  the  same  indi- 
vidual in  different  districts,  the  first  jjjearing  shall  be  had  in  the  district 
in  which  the  debtor  has  his  domicile',,  and  such  petition  may  be  amended 
by  inserting  an  allegation  of  an  act  of  bankruptcy  committed  at  an  earlier 
date  than  that  first  alleged,  if  such  Earlier  act  is  charged  in  either  of  the 
other  petitions ;  and  in  case  of  two'.qr  more  petitions  against  the  same 
firm  in  different  courts,  each  having  jurisdiction  over  the  case,  the  peti- 
tion first  filed  shall  be  first  heard,  9,hd  may  be  amended  by  the  insertion 
of  an  allegation  of  an  earlier  act  of  bankruptcy  than  that  first  alleged,  if 
such  earlier  act  is  charged  in  eithef  of  the  other  petitions,  and,  in  either 
case,  the  proceedings  upon  the  other  petitions  may  be  stayed  until  an  ad- 
judication is  made  upon  the  petitjton  first  heard ;  and  the  court  which 
makes  the  first  adjudication  of  bankruptcy  shall  retain  jurisdiction  over 
all  proceedings  therein  until  the  same  shall  be  closed.  In  case  two  or 
more  petitions  for  adjudication  of  bankruptcy  shall  be  filed  in  different 
districts  by  different  members  of  the  same  copartnership,  for  an  adjudi- 
cation of  the  bankruptcy  of  said  copartnership,  the  court  in  which  the 
petition  is  first  filed  having  jurisdiction  shall  take  and  retain  jurisdiction 
over  all  proceedings  in  such  bankruptcy  until  the  same  shall  be  closed ; 
and  if  such  petition  shall  be  filed  in  the  same  district,  action  shall  be 
first  had  upon  the  one  first  filed. 

XVII. 

*       CONCERNING    REDEMPTIONS  OF  PROPERTY    AND    COMPOUNDING    CLAIMS. 

Whenever  it  may  be  deemed  for  the  benefit  of  the  estate  of  a  bank- 
rupt to  redeem  and  discharge  any  mortgage  or  other  pledge,  or  deposit 
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or  lien  upon  any  property,  real  or  personal,  or  to  relieve  said  property 
from  any  conditional  contract,  and  to  tender  performance  of  the  condi- 
tions thereof,  or  to  compound  any  debts  or  other  claims  or  securities  due 
or  belonging  to  the  estate  of  the  bankrupt,  the  assignee,  or  the  bankrapt, 
or  any  creditor  who  has  pro\ed  his  debt,  may  file  his  petition  therefor  in 
the  office  of  the  clerk  of  the  district  court;  and  thereupon  the  court  shall 
appoint  a  suitable  time  and  place  for  the  hearing  thereof,  notice  of  which 
shall  be  given  in  some  newspaper,  to  be  designated  by  the  court,  at  least 
ten  days  before  the  hearing,  so  that  all  creditors  and  other  persons  inter- 
ested may  appear  and  show  cause,  if  any  they  have,  why  an  order  should 
not  be  piissed  by  the  court  upon  the  petition  authorizing  such  act  on  the 
part  of  the  assignee. 

XVIII. 

PROCEEDINGS    IN    CASE    OF    COPARTNERSHIPS. 

In  case  one  or  more  members  of  a  copartnership  refuse  to  join  in  a, 
petition  to  have  the  firm  declared  bankrupt,  the  parties  refusing  shall  be 
entitled  to  resist  the  prayer  of  the  petition  in  the  same  manner  as  if  the 
petition  had  been  filed  by  a  creditor  of  the  partnership,  and  notice  of  the 
filing  of  the  petition  shall  be  given  to  him  in  the  same  manner  as  pro- 
vided by  law  and  by  these  rules  in  the  case  of  a  debtor  petitioned  against ; 
and  he  shall  have  the  right  to  appear  at  the  time  fixed  by  the  court  for 
the  hearing  of  the  petition,  and  to  make  proof,  if  he  can,  that  the  copart- 
nership is  not  insolvent,  or  has  not  committed  an  act  of  bankruptcy ; 
and  to  take  all  other  defenses  which  any  debtor  pr(5ceeded  against  is  en- 
titled to  take  by  the  provisions  of  the  act ;  and  in  case  an  adjudication 
of  bankruptcy  is  made  upon  the  petition,  such  copartner  shall  be  required 
to  furnish  to  the  marshal,  as  messenger,  a  schedule  of  his  debts  and  an 
inventory  of  his  property,  in  the  same  manner  as  is  required  by  the  act 
in  cases  of  debtors  against  whom  adjudication  of  bankruptcy  shall  be 
made. 

XIX. 

DUTIES    OP    ASSIGNEES. 

The  assignee  shall,  immediately  on  entering  upon  his  duties,  prepare 
a  complete  inventory  of  all  the  property  of  the  bankrupt  that  comes 
into  his  possession,  except  where  an  inventory  is  furnished  to  him  by 
the  marshal ;  in  which  case,  having  verified  the  same,  he  shall  add 
thereto  a  certificate  that  the  same  is  correct,  or  that  the  same  is  correct 
as  modified  by  a  supplemental  inventory,  to  be  annexed  thereto:  in 
which  supplemental  inventory  he  shall  state  any  deficiency  of  assets 
named  m  the  marshal's  inventory,  and  shall  add  any  property  or  assets 
not  contained  therein.  ■/  r    r      j 

The  assignee  shall  make  report  to  the  court,  within  twenty  daya 
after  receiving  the  deed  of  assignment;  of  the  articles  set  off  to  the  bankrupt 
by  hira,  accordmg  to  the  provisions  of  the  fourteenth  section  *  of  the  act, 
with  the  estimated  value  of  each  article,  and  any  creditor  may  take  excep- 
tions to  the  determination  of  the  assignee  within  twenty  days  after  the  filing, 
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the  report.  The  register  may  require  the  exceptions  to  be  argued  before 
n,and  shall  certify  them  to  the  court  for  final  determination  at  the  request 
either  party.  The  substance  of  each  monthly  return  of  the  assignee  shall 
sent  by  the  register  to  any  creditor  who  shall  request  it  and  pay  the  fee 
ovided  for  notices  to  creditors.  In  case  the  assignee  shall  neglect  to 
!  any  report  or  statement  which  it  is  made  his  duty  to  file  or  make  by 
3  bankrupt  act,  or  any  general  order  in  bankruptcy,  within  five  days 
er  the  same  shall  be  due,  it  shall  be  the  duty  of  the  register  to  make 
order  requiring  the  assignee  to  show  cause  before  the  court,  at  a  time 
scified  in  the  order,  why  he  should  not  be  removed  from  office.  The 
jister  shall  cause  a  copy  of  the  order  to  be  served  upon  the  assignee  at 
ist  seven  days  before  the  time  fixed  for  the  hearing,  and  proof  of  the 
rvice  thereof  to  be  delivered  to  the  clerk.  All  accounts  of  assignees 
5  to  be  referred  as  of  course  to  the  register  for  audit,  unless  otherwise 
ecially  ordered  by  the  court. 

XX. 

COMPOSITION    WITH    CREDITORS    (arPITRATIOn). 

Whenever  an  assignee  shall  make  application  to  the  court  for  author- 
■  to  submit  a  controversy  arising  in  the  settlement  of  demands  against 
i  bankrupt's  estate,  or  of  debts  due  to  it,  to  the  determination  of  arbi- 
itors,  or  for  authority  to  compound  and  settle  such  controversy  by 
reement  with  the  other  party,  the  subject-matter  of  the  controversy 
d  the  reasons  why  the  assignee  thinks  it  proper  and  most  for  the  interest 
the  creditors  that  it  should  be  settled  by  arbitration  or  otherwise,  shall 
set  forth  clearly  and  distinctly  in  the  application  ;  and  the  court,  upon 
amination  of  the  same,  may  immediately  proceed  to  take  testimony 
d  make  an  order  thereon^  or  may  direct  the  assignee  to  give  notice  of 
3  application,  either  by  publication  or  by  mail,  or  both,  to  the  creditors 
10  have  proved  their  claims,  to  appear  and  show  cause,  on  a  day  to  be 
med  in  the  order  and  notice,  why  the  application  should  not  be  grant- 
,  and  may  make  such  order  thereon  as  may  be  just  and  proper. 

XXI. 

DISPOSAL    OF    PROPERTY    BY    ASSIGNEE. 

Upon  application  to  the  court,  and  for  good  cause  shown,  the  assig- 
e  may  be  authorized  to  sell  any  specified  portion  of  the  bankrupt's 
late  at  private  sale;  in  which  case  he  shall  keep  an  accurate  account 
each  article  sold,  and  the  price  received  therefor,  and  to  whom  sold ; 
lich  account  he  shall  file  with  his  report  at  the  first  meeting  of  credit- 
3  after  the  sale.  In  making  sale  of  the  franchise  of  a  corporation,' it 
ly  be  ofiered  in  fractional  parts,  or  in  certain  numbers  of  shares  oor- 
iponding  to  the  numbers  of  shares  in  the  bankrupt  corporation. 

XXII. 

PERISHABLE    PROPERTY. 

In  all  cases  where  goods  or  other  articles  come  into  possession  of  the 
Jssenger  or  assignee  which  are  perishable,  or  liable  to  deterioration  in 


884  aENEKAL  OKDEKS  IN  BANKRUPTCY. 

value,  the  court  may,  upon  application,  in  its  discretion,  order  the  same- 
to  be  sold  and  the  proceeds  deposited  in  court. 

XXIII. 

SERVICE   OF    NOTICE. 

The  notice  provided  by  the  eighteenth  section*  of  the  act  shall  he- 
served  by  the  marshal  or  his  deputy,  and  notices  to  the  creditors  of  the 
time  and  place  of  meeting  provided  by  the  sectionf  shall  be  given  through 
the  mail  by  letter,  signed  by  the  clerk  of  the  court. 

Every  envelope  containing  a  notice  sent  by  the  clerk  or  messenger 
shall  have  printed  on  it  a  direction  to  the  postmaster  at  the  place  to 
■which  it  is  sent  to  return  the  same  within  ten  days  unless  called  for. 

XXIV. 

OPPOSITION    TO    DISCHARGE. 

A  creditor  opposing  the  application  of  a  bankrupt  for  discharge 
shall  enter  his  appearance  in  opposition  thereto  on  the  day  when 
the  creditors  are  required  to  show  cause,  and  shall  file  his  specifi- 
cation of  the  grounds  of  his  opposition,  in  writing,  within  ten  days 
thereafter,  unless  the  time  shall  be  enlarged  by  order  of  the  dis- 
trict court  in  the  case ;  and  the  court  shall  thereupon  make  an  order  as 
to  the  entry  of  said  case  for  trial  on  the  docket  of  the  district  court  and 
the  time  within  which  the  same  shall  be  heard  and  decided. 

XXV. 

SECOND    AND    THIRD    MEETINGS    OF    CREDITORS. 

Whenever  any  bankrupt  shall  apply  for  his  discharge,  within  three 
months  fi-om  the  date  of  his  being  adjudged  a  bankrupt,  under  the  pro- 
visions of  the  twenty-ninth  section  J  of  the  act,  the  court  may  direct  that 
the  second  and  third  meetings  of  creditors  of  said  bankrupt,  required  by 
the  twenty-seventh  and  twenty-eighth  sections  ||  of  said  act  shall  be  had  on 
the  day  which  may  be  fixed  in  the  order  of  notice  for  the  creditors  to 
appear  and  show  cause  why  a  discharge  should  not  be  granted  such 
bankrupt ;  and  the  notices  of  such  meeting  shall  be  sufficient  if  it  be 
added  to  the  notice  to  show  cause,  that  the  second  and  third  meetings  of 
said  creditors  shall  be  had  before  the  register  upon  the  same  day  that 
cause  may  be  shown  against  the  discharge,  or  upon  some  previous  days 
or  day.  "' 

XXVI. 

APPEALS. 

Appeals  in  equity  from  the  district  to  the  circuit  court,  and  from  the 
circuit  to  the  Supreme  Court  of  the  United  States,  shall  be  regulated  by 
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the  rules  governing  appeals  in  equity  in  the  courts  of  the  United  States. 
Any  supposed  creditor  who  takes  an  appeal  to  the  circuit  court  from  the 
decision  of  the  district  court  rejecting  his  claim,  in  whole  or  in  part, 
according  to  the  provisions  of  the  eighth  section  of  the  act,  shall  give 
notice  of  his  intention  to  enter  the  appeal  within  ten  days  from  the  entry 
of  the  final  decision  of  the  district  court  upon  his  claim  ;  and  he  shall  file 
his  appeal  in  the  clerk's  office  of  the  circuit  court  within  ten  days  there- 
after, setting  forth  a  statement  in  writing  of  his  claim  in  the  manner 
prescribed  by  said  section  ;  and  the  assignee  shall  plead  cfr  answer  there- 
to in  like  manner  within  ten  days  after  the  statement  shall  be  filed. 
Every  issue  thereon  shall  be  made  up  in  the  court,  and  the  cause  placed 
upon  the  docket  thereof,  and  shall  be  heard  and  decided  in  the  same 
manner  as  other  actions  at  law. 

XXVII. 

IMPRISONED    DEBTOR. 

If  at  the  time  of  preferring  his  petition  the  debtor  shall  be  im- 
prisoned, the  court,  upon  application,  may  order  him  to  be  produced 
upon  habeas  corpus  by  the  jailor,  or  any  officer  in  whose  custody  he  may 
be,  before  the  register,  for  the  purpose  of  testifying  in  any  matter  relat- 
ing to  his  bankruptcy;  and  if  committed  after  the  filing  of  his  petition 
upon  process  in  any  civil  action  founded  upon  a  claim  provable  in  bank- 
ruptcy, the  court  may,  upon  like  application,  discharge  him  from  such 
-  imprisonment.  If  the  petitioner,  during  the  pendency  of  the  proceed- 
ings in  bankruptcy,  be  arrested  or  imprisoned  upon  process  in  any  civil 
action,  the  district  court,  upon  his  application,  may  issue  a  writ  of  habeas 
corpus  to  bring  him  before  the  court,  to  ascertain  whether  such  process 
has  been  issued  for  the  collection  of  any  claim  provable  in  bankruptcy, 
and,  if  so  provable,  he  shall  be  discharged ;  if  not  he  shall  be  remanded 
to  the  custody  in  which  he  may  lawfully  be.  Before  granting  the  order 
for  discharge,  the  court  shall  cause  notice  to  be  served  upon  the  creditor, 
or  his  attorney,  so  as  to  give  him  an  opportunity  of  appearing  and  being 
heard  before  the  granting  of  the  order. 

XXVIII. 

DEPOSIT  AND  PAYMENT  OF  MONEYS. 

The  district  court  in  each  district  shall  designate  certain  national 
banks,  if  there  are  any  within  the  judicial  district,  or  if -there  are  none, 
then  some  other  safe  depository,  in  which  all  moneys  received  by 
assignees  or  paid  into  court  in  the  course  of  any  proceedings  in  bank- 
ruptcy shall  be  deposited  ;  and  every  assignee  and  the  clerk  of  said 
court  shall  deposit  all  sums  received  by  them,  severally,  on  account  of 
any  bankrupt's  estate,  in  one  designated  depository,  and  every  clerk 
shall  make  a  report  to  the  court  of  the  funds  received  by  him,  and  of 
deposits  made  by  him,  on  the  firstMonday  of  every  month.  On  the  first 
day  of  each  month,  the  assignee  shall  file  a  report  with  the  register,  stat- 
ing whether  any  collections,  deposits,  or  payments  have  been  made  by 
him  during  the  preceding  month,  and  if  any,  he  shall  state  the  gross 


GENERAL  ORDERS  IN  BANKRUPTCY. 

amount  of  each.  The  register  shall  enter  such  reports  upon  a  book  tO' 
be  kept  by  him  for  that  purpose,  in  which  a  separate  account  shall  be 
kept -with  each  estate ;  and  he  shall  also  enter  therein  the  amount,  the 
date,  and  the  expressed  purpose  of  each  check  countersigned  by  him. 
No  moneys  so  deposited  shall  be  drawn  from  such  depository  unless 
upon  a  check,  or  warrant,  signed  by  the  clerk  of  the  court,  or  by  an 
assignee,  and  countersigned  by  the  judge  of  the  court,  or  one  of  the  reg- 
isters designated  for  that  purpose,  stating  the  date,  the  sum,  and  the 
account  for  which  it  is  drawn ;  and  an  entry  of  the  substance  of  such 
check  or  warrant,  with  the  date  thereof,  the  sum  drawn  for,  and  the 
account  for  which  it  is  drawn,  shall  be  forthwith  made  in  a  book  kept 
for  that  purpose  by  the  assignee  or  the  clerk ;  and  all  checks  and  drafts 
shall  be  entered  in  the  order,  of  time  in  which  they  are  drawn,  and  shall 
be  numbered  in  the  case  of  each  estate.  A  copy  of  this  rule  shall  be 
furnished  to  the  depository  so  designated,  and  also  the  name  of  any 
register  authorized  to  countersign  said  checks. 

XXIX. 

PREPAYMENT    OR    SECURITY  OP    FEES. 

The  fees  of  the  register,  marshal,  and  clerk  shall  be  paid  or  secured 
in  all  cases  before  they  shall  be  compelled  to  perform  the  duties  required 
of  them,  by  the  parties  requiring  such  service;  and  in  the  case  of  wit- 
nesses their  fees  shall  be  tendered  or  paid  at  the  time  of  the  service  of 
the  summons  or  subpoena,  and  shall  include  their  traveling  exposes  to 
and  from  the  place  at  which  they  may  be  summoned  to  attend.  The 
court  may  order  the  whole  or  such  portion  of  the  fees  and  costs  in  each 
case  to  be  paid  out  of  the  fund  in  court  in  such  case  as  shall  seem  just. 

The  funds  deposited  with  the  register,  marshal,  and  clerk  shall,  in  all 
cases  where  they  come  out  of  the  bankrupt's  estate,  be  considered  as  a, 
part  of  such  estate,  and  the  assignee  shall  be  charged  therewith,  and 
shall  not  be  allowed  for  any  disbursements  therefrom,  except  upon 
the  production  of  proper  vouchers  from  such  officers,  respectively, 
given  after  the  due  allowance  of  their  respective  bills. 

XXX. 

FEES    AND    COSTS. 

Clerics. 

The  fees  of  the  clerk  shall  be  the  same  as  now  allowed  by  law 
for  similar  services  in  the  general  fee-bill,  section  828  Revised 
Statutes,  except  as  herein  provided  ;  but  no  charge  shall  be  made 
for  filing  any  paper  previously  filed  with  the  register.     Also, 

For  entering  memoranda  or  minutes  of  register,  each  folio $0  10 

For  sending  notice  to  creditors  by  mail,  each 15 

For  inserting  notice  in  newspaper 50, 

(The  necessary  cost  of  advertising  to  be  paid  as  an  expense  of 
the  estate.) 

For  taxing  the  costs  in  each  case \  00« 

— and  for  each  folio  of  taxed  bill .. ..         10' 
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Hegisters. 

The  following  and  no  other  fees  shall  be  allowed  to  the  register  : 
For  filing  and  entry  of  the  general  order  of  reference,  and  for 
office-rent,  stationery,  and  other  incidental  expenses  of  proceed- 
ings, conducted  in  the  usual  office  of  the  register,  to  be  allowed 

once  only  in  any  cause $5  09 

When  the  proceedings  are  not  conducted  in  the  usual  office  of  the 
register,  but  in  sonne  other  city  or  town,  he  shall  be  allowed  for 

each' day  employed  in  going,  attending,  and  returning 5  00 

Also,  in  such  case,  traveling  and  incidental  expenses  of  himself 
and  of  any  clerk  or  other  officer  attending  him,  which  expenses 
and  fees  shall  be  appropriated  ambng  the  cases,  as  provided  in 
section  5  of  the  act,  or  section  5125  of  the  Revised  Statutes. 
For  each  day's  service  while  actually  employed  under  a  special 
order  of  the  court,  a  sum  to  be  allowed  by  the  court,  not  ex- 
ceeding      5  00 

But  only  ove  per  diem  allowance  to  be  made  for  a  single  day,  and 
no  duplication  of  such  allowances  to  be  made  for  different  cases 
on  the  same  day ;  and  no  other  allowance  shall  be  made  for 
clerk  hire  except  as  above  stated. 
For  every  affidavit  to  any  petition,  schedule,  or  other  proceeding 
in  bankruptcy,  except  proof  of  debt  by  a  creditor  or  his  agent, 

for  each  oath  and  certifying  the  same 25 

For  examining  petition  and  schedules,  and  certifying  to  their  cor- 
rectness       3  00 

For  every  warrant  in  bankruptcy,  or  other  process,  issued  and 
directed  to  the  marshal  (not  including  warrants  for  payment  of 

money  or  anything  other  than  process) 2  00 

For  each  day  in  which  a  general  meeting  of  creditors  is  held,  and 

attending  same 3  00 

For  notification  to  assignee  of  his  appointment 50 

For  assignment  of  bankrupt's  effects 1  00 

For  every  bond  with  sureties 1  00 

For  every  application  for  a  general  meeting  of  creditors 1  00 

For  every  summons  or  subpcsna  requiring  the  attendance  of  a 
bankrupt,  a  bankrupt's  wife,  or  a  witness  for  examination,  for 

each  person  summoned , 10 

For  taking  depositions,  including  proofs  of  debts,  and  examination 

of  bankrupt  or  his  wife,  for  eacn  folio 20 

For  certifying  proof  of  debt  as  satisfactory 25 

For  copies  of  depositions  and  other  papers,  each  folio lO 

For  each  notice  which  the  register  may  be  required  to  send  to  or 
serve  on  any  creditor  (which  shall  include  for    postage  and 

stationery) 15 

For  mileage  in  making  personal  service  when  necessary,  the  same 
as  allowed  by  law  to  the  marshal. 

For  inserting  notice  in  newspaper  when  required 50 

(Costs  of  advertising  to  be  allowed  as  pait  of  the  expenses  of 
the  estate.) 

For  each  order  for  a  general  dividend 3  00 

For  computation  of  dividends 3  00 

In  addition  thereto,  for  each  creditor 10 
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For  every  judicial  order  made  by  a  register,  necessary  or  proper 
to  be  made  by  him,  and  not  herein  otherwise  specially  pro- 
vided for,  and  not  including  matters  merely  ministerial $1  00 

For  every  discharge  where  there  is  no  opposition  , 2  00 

For  auditing  the  accounts  of  assignees 1  00 

— and  for  each  additional  hour  necessarily  employed  therein, 

after  the  first  hour 1  00 

For  every  certificate  of  question  to  the  district  court  or  judge, 
under  sections  four  and  six  of  the  act,  or  sections  5009  and 

5010  of  the  Kevised  Statutes 1  00 

For  preparing  such  certificate,  each  folio 20 

For  each  folio  of  memorandum  sent  to  the  clerk 10 

For  countersigning  each  check  of  assignee 10 

For  filing  every  paper  not  previously  filed  by  the  clerk,  and 

marking  and  identifying  every  exhibit 10 

(Fees  paid  by  creditors  for  establishing  their  debts  shall  be  en- 
titled to  rank  with  other  fees  and  costs  in  the  case  under  sec- 
tion 5101,  Eevised  Statutes.) 
2.  The  deposit  of  $50  required  to  be  made  as  security  for  the  fees  of 
the  register,  shall  be  delivered  by  the  clerk  to  the  register  to  whom  the 
case  is  referred,  and  be  by  him  accounted  for  at  the  termination  of  the  case. 

Marshals. 

The  fees  of  the  marshal  shall  be  same  as  are  allowed  for  similar 
services  by  the  general  fee-bill  in  section  829  of  the  Revised  Statutes,  as 
modified  by  section  5126,  including  additional  fees  allowed  by  the  latter 
section  for  distinct  services ;  but  no  allowances  shall  be  made  under  the 
last  clause  of  section  5126,  commencing  with  the  words  "  For  cause 
shown." 
The  marshal  shall,  be  allowed  for  each  hour  necessarily  employed 

in  making  inventory  of  bankrupt's  property $1  00 

— and,  for  each  folio  of  inventory 20 

For  each  hour  actually  and  necessarily  employed  in  personal  at- 
tention in  taking  care  of  bankrupt's  property 1  00 

(No  other  allowance  to  be  made  for  custody  of  propertv,  except  for 
actual  disbursements,  which  shall  in  all  cases  be  passed  upon  bv  the 
court.)  r  J 

Assiffnees. 
The  fees  and  allowances  of  assignees  shall  be  as  presci-ibed  and  pro- 
vided for  in  sections  5099  and  5100  of  the  Revised  Statutes  ■  provided 
that,  in  addition  to  disbursements  made,  no  allowance  shall  be  made 
other  than  the  commissions  provided  for  in  section  5100,  except  as  here- 
inafter specified ;  and  said  commissions  shall  be  calculated  but  once  upon 
the  amount  of  moneys  received  and  paid,  and  not  upon  both  the  receipt 
and  payment  thereof.  Besides  which,  there  shall  be  allowed  to  the  as- 
signee as  follows  : 

For  serving  or  sending  notices  to  creditors,  or  publishintr  the 
same,  wnen  required  to  be  done  by  the  assignee,  the  same 
amount  allowed  to  the  register  for  like  seivices 
For  each  hour  necessarily  empl6yed  in  making  inventory  or  sup- 
plemental inventory  of  b:inkrupt's  property,  or  verifyin..  mar- 
shal's inventory _  _  _  °  $1  00 
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For  eaoh  folio  of  inventory  or  supplemental  inventory  made  by 

assignee $0  20 

For  all  services  in  designating  the  exempt  property  of  a  bank- 
rupt, and  filing  report  thereon 5  00 

For  attending  a  general  meeting  of  creditors 3  00 

For  every  deed  for  real  estate  sold 2  00 

For  drawing  and  filing  each  monthly  report 1  00 

For  drawing  and  filing  eaoh  quarterly  report,  not  exceeding  four, 

unless  specially  allowed 5  00 

For  each  general  account  submitted  to  a  creditors'  meeting,  not 

exceeding  two,  unless  specially  allowed 10  00 

For  all  services  in  paying  a  general  dividend,  or  executing  an 
order  of  final  distribution,  and  making  report  thereon,  includ- 
ing all  disbursements 5  00 

In  addition,  for  each  creditor  to  whom  a  dividend  is  paid 25 

Witnesses  and  Jurors. 

Ths  fees  of  witnesses  and  jurors  shall  be  ths  same  as  prescribed  in  the 
general  fee-bill,  in  sections  848  and  852  of  the  Revised  Statutes. 

Allorneys. 

No  allowance  shall  be  made  against  the  estate  of  a  bankrupt  for 
fees  of  attorneys,  solicitors,  or  counsel,  except  when  necessarily  em- 
ployed by  the  assignee,  when  the  same  may  be  allowed  as  a  disburse- 
ment ;  and  no  allowance  shall  be  made  to  the  assignee  for  custody  of 
the  bankrupt's  property,  except  necessary  disbursements  in  relation 
thereto.  The  necessity  and  reasonableness  of  disbursements  shall  in  all 
cases  be  passed  upon  by  the  court. 

Any  money  received  by  either  of  the  officers  mentioned,  in  excess  of 
lawful  fees  or  compensation,  shall  be  ordered  by  the  judge  to  be  paid  into 
court,  and  such  order  may  be  enforced,  if  necessary,  by  attachment  as  for 
contempt. 

No  bankrupt's  discharge  shall  be  refused  or  delayed  by  reason  of 
the  non-payment  of  any  fees  except  the  fee  for  his  certificate  of  dis- 
charge. 

Taxation  of  Costs. 

Ten  days  before  the  day  fixed  for  the  consideration  of  the  assignee's 
final  account,  or  at  any  other  time  fixed  by  the  court  on  its  own  motion, 
or  on  the  application  of  any  person  interested,  the  clerk,  marshal,  and 
register  shall  file  with  the  clerk  a  statement  of  fees,  including  prospective 
fees  for  final  distribution,  which  shall  exhibit,  by  items,  each  service  and 
the  fee  charged  for  it,  and  the  amount  received.  Said  clerk  shall  tax 
each  fee-bill,  allowing  none  but  such  as  are  provided  for  by  these  rules, 
which  taxation  shall  be  conclusive,  reserving  to  any  party  interested  ex- 
ceptions to  the  bills  as  taxed,  which  shall  be  decided  by  the  court.  The 
office  of  auditor  is  hereby  discontinued. 
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Amendment  to  General  Order  XXX. 
Assignees. 

It  being  found  that  in  certain  special  cases,  requiring  great  care  and 
exertion  on  the  part  of  assignees  in  bankruptcy,  the  fees  and  allowances 
now  provided  are  insufficient ;  it  is,  therefore,  hereby 

Ordered,  That  in  such  cases  as  are  above  mentioned,  the  district 
judge  be,  and  is  hereby,  authorized,  by  and  with  the  advice  and  concui- 
rence  of  the  circuit  justice  or  judge,  to  make  such  additional  allowance 
to  the  assignee  or  trustee,  or  to  both,  or  either  of  them  if  there  be  more 
than  one,  as  in  his  judgment  shall  be  a  fair  and  just  compensation  for  his 
or  their  services,  having  regard  to  the  amount  of  assets,  the  amount  of 
labor  required,  and  the  special  circumstances  of  the  ease ;  and  that  so 
much  of  General  Order  XXX  as  conflicts  herewith  be  repealed. 

XXXI. 

COSTS    IN    CONTESTED    ADJUDICATIONS. 

In  cases  of  involuntary  bankruptcy,  where  the  debtor  resists  an  adju- 
dication, and  the  court,  after  hearing,  shall  adjudge  the  debtor  k  bank- 
rupt, the  petitioning  creditor  shall  recover,  to  be  paid  out  of  the  fund, 
the  same  costs  that  are  allowed  by  law  to  a  party  recovering  in  a  suit  in 
equity  ;  and  in  case  the  petition  shall  be  dismissed,  the  debtor  may  re- 
cover like  costs  from  the  petitioner. 

When  a  debtor  shall  be  adjudged  a  bankrupt  on  the  application  of  a 
creditor,  and  shall  be  required  under  the  provisions  of  the  act  to  furnish 
a  schedule  of  his  creditors,  and  an  inventory  and  valuation  of  his  estate, 
the  court,  if  the  estate  is  large  and  the  required  schedule  and  inventory 
are  likely  to  be  voluminous  or  complicated,  or  other  good  reason  exist, 
may,  on  the  application  of  such  debtor,  allow  him  the  services  of  a  clerk 
or  accountant  to  aid  him  therein,  at  such  rate  of  compensation,  not  to 
exceed  five  dollars  per  day,  as  the  court  may  deem  reasonable. 

XXXII. 

AS    TO    FORMS    AND    SCHBDULES. 

The  several  forms,  specified  in  the  schedules  annexed  to  the  former 
general  orders  for  the  several  purposes  therein  stated  shall  be  observed 
and  used,  with  such  alterations  as  may  be  necessary  to  suit  the  circum- 
stances of  any  particular  case.  The  tabular  forms  hereto  annexed  shall 
be  used  respectively  by  the  several  officers  named  in  section  nineteen-  of 
the  amendatory  act  Of  June  22,  1874,  in  making  the  returns  required  by 
said  section.  In  all  cases  where,  by  the  provisions  of  the  act,  a  special 
order  is  required  to  be  made  in  any  proceeding,  or  in  any  case  instituted 
under  the  act  in  a  district  court  of  the  United  States,  such  order  shall  be 
framed  by  the  court  to  suit  the  circumstances  of  the  particular  case  ;  and 
the  forms  hereby  prescribed  shall  be  followed  as  nearly  as  rrfay  be,  and 
so  far  as  the  same  are  applicable  to  the  circumstances  requiring  such 
special  order.  In  proceedings  in  equity,  instituted  for  the  purpose  of 
carrying  into  effect  the  provisions  of  the  act,  or  for  enforcing  the  rights 
and  remedies  given  by  it,  the  rules  of  equity  practice  established  by  the 
Supreme  Court  of  the  United  States  shall  be  followed  as  nearly  as  may 
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• 

le.  In  proneedings  at  law,  instituted  for  the  same  purpose,  the  rules  of 
he  circuit  court  regulating  the  practice  and  procedure  in  cases  at  law- 
hall  be  followed  as  nearly  as  may  be.  But  the  court,  as  the  judge  there- 
if,  may,  by  special  rule  in  any  case,  vary  the  time  allowed  for  return  of 
irocess,  for  appearance  and  pleading,  and  fpr  taking  testimony  and  pub- 
ication,  and  may  otherwise  modify  the  rules  for  the  preparation  of  any 
larticular  case  so  as  to  facilitate  a  speedy  hearing. 

XXXIII. 

OMISSIONS    AKD    AMENDMENTS. 

Whenever  a  debtor  shall  omit  to  state  in  the  schedules  annexed  ta 
lis  petition  any  of  the  facts  required  to  be  stated  concerninghis  debts  or 
lis  property,  he  shall  state,  either  in  its  appropriate  place  in  the  sched- 
iles  or  ih  a  separate  aflfidavit  to  be  filed  with  the  petition,  the  reason  for 
he  omission,  with  such  particularity  as  will  enable  the  court  to  deter- 
nine  whether  to  admit  the  schedules  as  sufficient,  or  to  require  the  debtor 
;o  make  further  efforts  to  complete  the  same  according  to  the  require- 
nents  of  the  law;  and  in  making  any  application  for  amendment  to  the 
ichedules,  the  debtor  shall  state  under  oath  the  substance  of  the  matters 
)roposed  to  be  included  in  the  amendment,  and  the  reasons  why  the  same- 
lad  not  been  incorporated  in  his  schedules  as  originally  filed,  or  as  pre- 
nously  amended.  In  like  manner,  he  may  correct  any  statement  made- 
luring  the  course  of  his  examination. 

XXXIV. 

PROOF    OF    DEBTS.     ' 

Depositions  to  prove  claims  against  a  bankrupt's  estate  shall  be  eor- 
■ectly  entitled  in  the  court  and  in  the  cause.  When  made  to  prove  a 
lebt  due  to  a  copartnership,  it  must  appear  on  oath  that  the  deponent 
s  a  member  of  the  creditor  firm  ;  when  made  by  an  agent,  the  reason 
he  deposition  is  not  made  by  the  claimant  in  person  must  be  stated  ; 
ind  when  made  to  prove  a  debt  due  to  a  corporation,  and  the  corporation 
las  no  such  officer  as  cashier  or  treasurer,  the  deposition  may  be  made 
)y  the  officer  whose  duties  most  nearly  correspond  to  those  of  cashier  or 
reasurer.  Depositions  to  prove  debts  existing  in  open  account  shall 
itate  when  the  debt  became  or  will  become  due ;  and  if  it  consists  of 
tems  maturing  at  different  dates,  the  average  due  date  shall  be  stated  ; 
n  default  of  which  it  shall  not  be  necessary  to  compute  interest  upon  it. 
yi  such  depositions  shall  contain  an  averment  that  no  note  has  been 
•eceived  for  such  account  nor  any  judgment  rendered  thereon.  Proofs  of 
lebt  received  by  any  assignee  shall  be  delivered  to  the  register  to  whom 
he  cause  is  referred.  The  register  may  decline  to  file  any  deposition 
intil  the  fee  for  filing  the  same  is  paid.  When  a  proof  of  debt  is  sent  by 
nail  to  the  register,  and  it  shall  be  accompanied  by  the  fee  for  filing  it, 
md  the  fee  for  sending  a  notice  to  a  creditor,  the  register  shall  acknowl- 
!dge  the  receipt  of  it,  and  state  the  amount  at  which  he  has  entered  it, 
nd  if  it  shall  be  insufficient  or  unsatisfactory  to  the  register  he  shall 
tate  the  reason. 

Any  creditor  may  file  with  the  register  a  request  that  all  notices  to 
rhich  he  may  be  entitled  shall  be  addressed  to  him  at  any-  place,  to  be 
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designated  by  the  post  office  box  or  street  number,  as  he  may  appoint, 
and  thereafter  and  until  some  other  designation  shall  be  made  by  such 
creditor,  all  notices  shall  be  so  addressed;  and  in  other  cases  notices 
shall  be  addressed  as  specified  in  the  proof  of  debt. 

Claims  which  have  been  assigned  before  proof,  shall  be  supported  by 
a  deposition  of  the  owner  at  the  time  of  the  commencement  of  proceed- 
ings, setting  forth  the  true  consideration  of  the  debt,  and  that  it  is  entirely 
unsecured,  or  if  secured,  such  deposition  shall  set  forth  the  security,  as  is 
required  in  proving  secured  claims. 

Upon  filing  with  the  register  satisfactory  proof  of  the  assignment  of  a 
■claim  proved  and  entered  on  the  register's  docket,  the  register  shall  im- 
mediately give  notice  by  mail,  to  the  original  claimant,  of  the  filing  of 
such  proof  of  assignment. 

And  if  no  objection  be  entered  within  ten  days,  he  shall  make  an 
order  subrogating  the  assignee  to  the  original  claimant. 

If  objection  be  made  within  the  time  specified,  or  within  such  further 
time  as  may  be  granted  for  that  purpose,  the  register  shall  certfy  the 
objection  into  court  for  determination.  The  claims  of  persons  contin- 
gently liable  for  the  bankrupt,  may  be  proved  in  the  name  of  the  cred- 
itor, when  known  by  the  party  contingently  liable. 

When  the  name  of  the  creditor  is  unknown,  such  claims  may  be 
proved  in  the  name  of  the  party  contingently  liable ;  but  no  dividend 
«hall  be  paid  upon  such  claim,  except  upon  satisfactory  proof  that  it  will 
diminish,  ^ro  tanio,  the  original  debt.  The  execution  of  any  letter  of 
attorney  to  represent  a  creditor,  or  of  an  assignment  of  claim  after  proof, 
or  of  the  consent  of  a  creditor  to  a  bankrupt's  discharge,  may  be  proved 
or  acknowledged  before  a  register  in  bankruptcy,  or  a  United  States 
circuit  court  commissioner.  When  executed  on  behalf  of  a  copartner- 
ship, or  of  a  corporation,  the  person  executing  the  instrument  shall  make 
oath  that  he  is  a  member  of  the  firm,  or  duly  authorized  oflScer  of  the 
corporation,  on  whose  behalf  he  acts. 

When  the  party  executing  is  not  personally  known  to  the  officer 
taking  the  proof  or  acknowledgment,  his  identity  shall  be  established  by 
satisfactory  proof. 

When  the  assignee  or  any  creditor  shall  desire  the  re-examination 
of  any  claim  filed  against  the  bankrupt's  estate,  he  may  apply  by  peti- 
tion to  the  register  to  whom  the  cause  is  referred,  for  an  order  for  such 
re-examination  ;  and  thereupon  the  register  shall  make  an  order  fixing 
a  time  for  hearing  the  petition,  of  which  due  notice  shall  be  given  by 
mail,  addressed  to  the  creditor. 

At  the  time  appointed,  the  register  shall  take  the  examination  of  the 
creditor,  and  of  any  witnesses  that  may  be  called  by  either  party  ;  and 
if  it  shall  appear  from  such  examination  that  the  claim  ought  to  be  ex- 
punged or  diminished,  the  register,  if  no  objection  be  made,  may  order 
•accordingly.  If  objection  be  made,  the  register  shall  require  the  parties 
then,  or  within  a  time  to  be  fixed  for  that  purpose,  to  form  an  issue  to  be 
certified  into  court  for  determination. 

If  the  petitioner  is  in  default  in  making  up  said  issue,  the  petition 
shall  be  dismissed  ;  if  the  creditor  whose  claim  is  re-examined  is  in  de- 
fault in  making  said  issue,  the  claim  may  be  diminished  or  expunged 
by  the  register. 

All  orders  thus  made  by  the  register  may  be  reviewed  by  the  court 
on  special  petition,  and  upon  showing  satisfactory  cause  for  such  review. 
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XXXV. 

TRIAL    BEFORE    MARSHAL. 

If  the  debtor,  under  the  provisions  of  section  fourteen  of  the  amend- 
atory act  relating  to  proceedings  in  bankruptcy,  approved  June  22, 1874 
shall  elect  to  have  a  trial  of  the  facts  before  the  marshal,  he  shall'  make' 
such  election  in  writing,  and  file  the  same  with  the  clerk  of  the  court  • 
and  thereupon  the  court,  on  application  of  the  debtor,  may  award  the 
venire  facias  in  said  section  prescribed,  upon  and  by  virtue  of  which 
the  marshal  shall  summon  twenty-four  good  and  lawful  men,  inhabitants 
of  the  vicinity  of  the  place  of  trial,  and  indifferent  between  the  parties, 
from  whom  to  select  a  jury  to  try  the  said  facts  ;  and  the  names  of  the' 
persons  so  summoned  shall  be  drawn  by  lot  to  make  the  said  jury,  and 
each  party  shall  be  entitled  to  challenge  four  persons  peremptorily  •  and 
if  a  sufficient  number  of  jurors  unchallenged  and  free  from  exception 
shall  not  appear  to  make  the  full  panel  of  twelve  men  (or  such  less 
number  as  the  parties  may  agree  upon)  to  try  the  said  cause,  the 
marshal  shall  complete  the  number  by  forthwith  summoning  other 
proper  persona  for  the  purpose.  And  any  person  summoned  by  the 
marshal  to  sit  on  said  jury,  and  failing  to  appear  without  sufficient  ex- 
cuse, shall  be  returned  by  the  marshal  and  subject  to  be  fined  by  the 
court. 

The  petitioning  creditor  shall  be  deemed  the  actor,  give  due  notice  of 
trial,  and  have  the  opening  and  close  before  the  jury.  Subpoenas  may 
be  issued  to  witnesses,  and  objections  to  evidence  shall  be  decided  by 
the  marshal  presiding  at  the  trial,  subject  to  review  by  the  court.  The 
trial  shall  be  had  upon  the  petition  to  have  the  debtor  declared  a  bank- 
rupt, and  no  other  pleadings  shall  be  necessary.  The  debtor  may,  on 
his  part,  prove  any  fact  or  state  of  facts  which  will  entitle  him  to  have  the 
case  dismissed.  The  jury,  if  desired,  shall  find  a  special  verdict  upon 
any  point  or  question  of  fact  stated  for  that  purpose  in  writing  by  either 
party  before  the  case  shall  have  been  submitted  to  them.  The  verdict 
shall  be  signed  by  the  foreman  of  the  jury  and  countersigned  by  the 
marshal,  who  shall  immediately  return  the  same  to  the  court  with  the 
venire,  and  any  points  or  questions  raised  and  decided  by  him  at  the 
trial.  The  court,  for  good  and  legal  cause  shown,  may  set  aside  the  ver- 
dict, and  award  a  new  venire  as  often  as  occasion  shall  require. 

XXXVI. 

COMPOSITION    UNDER    SECTION    17    OF    AMENDATORY    ACT. 

If  at  any  time  after  the  filing  of  a  petition  for  an  adjudication  in 
bankruptcy,  a  petition  duly  verified  be  filed  by  the  debtor  or  bankrupt, 
or  by  any  creditor  of  such  debtor  or  bankrupt,  setting  forth  that  a  com- 
position has  been  proposed  by  such  debtor  or  bankrupt,  and  that  he 
verily  believes  that  such  proposed  composition  would  be  accepted  by  a 
two-thirds  in  number,  and  one-half  in  value  of  the  creditors  of  such 
debtor  or  bankrupt,  in  satisfaction  of  the  debts  due  from  such  debtor  or 
bankrupt,  the  court  shall  forthwith  order  a  meeting  of  the  creditors  to 
be  called  to  consider  of  the  said  proposition  as  provided  in  the  17th 
section  of  the  said  amendatory  act,  whereupon  such  proceedings  shall  be 
had  as  are  therein  directed.     The  register  acting  in  the  case,  or,  if  no 


register  has  been  assigned,  a  register  to  be  designated  by  the  court, 
shall,  at  the  time  and  place  specified  in  the  notice  for  holding  such 
meeting,  hold  and  preside  at  the  same,  and  report  to  the  court  the  pro- 
ceedings thereof,  with  his  opinion  thereon  ;  upon  the  filing  of  which,  the 
clerk  shall  give  the  notices  to  creditors  required  by  said  section,  and  the 
court  shall,  at  the  time  therein  fixed,  proceed  to  hear  and  determine  the 
matter  as  in  said  section  is  prescribed. 

In  lilte  manner,  additional  meetings  in  relation  to  such  proposed  com- 
position, or  any  modification  thereof,  may,  upon  like  application,  ba 
■called  and  held,  and  the  proceedings  returned  in  like  manner. 

XXXVII. 

KBFERENCB    TO    SECTIONS    OF    ACT,    ETC. 

All  orders  referring  specifically  to  any  section  or  sections  of  the 
original  bankrupt  act,  shall  be  deemed  and  construed  to  refer  to  the 
corresponding  sections  respectively,  in  the  Revised  Statutes  of  the  United 
States ;  for  example,  Order  IX,  in  referring  to  sections  12  and  13  of  the 
act,  shall  be  construed  to  refer  to  sections  5033  and  5034,  respectively, 
of  the  Revised  Statutes  ;  and  so  of  the  rest.  And  all  forms  Heretofore 
prescr^^ed  shall  be  adapted  to  any  modification  of  the  law,  or  of  these 
orders. 


REPORT  OF  MARSHAL. 


Annual  report  of  ,  marshal  of  the  district  of  , 

for  the  year  ending  June  30,  18  ,  required  by  the  19th  section  of  the 
amendatory  act  of  Congress,  relating  to  matters  of  bankruptcy,  ap- 
proved June  23,  1874. 

Number  of  cases  in  bankruptcy  in  which  warrants  were  re- 
ceived   

Number  of  warrants  returned  during  year 

Fees  for  service  of  warrants  so  returned 

For  serving  creditors  with  notice 

Mileage  thereon  

Expenses  of  publication  thereon 

Expenses  of  postage  thereon 

Other  expenses  thereon,  such  as  for 

Other  fees,  costs,  expenses,  and  emoluments,  namely  : 

For  service-fees  for  serving  writs  and  process 

For  mileage  thereon 

For  serving  notices 

For  mileage  thereon 

Expenses  of  publication  thereon 

Expenses  of  postage  thereon 

For  making  inventories  of  property 

For  taking  care  of  property 

Expenses  and  disbursements  thereon 

All  other  fees  and  emoluments,  such  as  for  : 

All  other  expenses  and  disbursements,  such  as  for : 
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SUMMARY    OP    FEES,    COSTS,    AND     EMOLUMENTS,    EXCLUSIVE    OF    ACTUAL 
DISBURSEMENTS. 

Service  fees 

Mileage 

Making  inventories 

<3are  of  property 

Other  fees  and  emoluments  in  bankruptcy 

SUMMARY    OF    ACTUAL    DISBURSEMENTS. 

For  publications 

For  postage 

For  custody  of  property 

For  traveling  expenses 

For  other  expenses,  such  as 


EEPORT  OF  REGISTER. 


Annual  report  of  ,  register  in  bankruptcy  in 

and  for  the  district  of  the  State  and  district  of  , 

for  the  year  ending  June  30,  18  ,  in  pursuance  of  section  19  of  the 
amendatory  act  relating  to  proceedings  in  bankruptcy,  approved  June 
22,  1874. 

Number  of  cases  "of  voluntary  bankruptcy  referred 

Amount  of  assets  of  the  bankrupts  therein 

Amount  of  liabilities  of  the  bankrupts  therein 

Amount  of  dividends  declared  therein 

Average  rate  per  cent,  of  dividends  declared  therein 

Number  of  cases  in  which  discharge  granted 

Number  in  which  discharge  not  granted 

Number  of  compulsory  cases  referred 

Amount  of  assets  of  the  bankrupts  therein 

Amount  of  liabilities  of  the  bankrupts  therein . '. 

Amount  of  dividends  declared  therein 

Average  rate  per  cent,  of  dividends  declared  therein 

Number  of  cases  in  which  discharge  granted 

Number  in  which  discharge  not  granted 

Amount  of  fees,  costs,  &c.,  received  or  earned  in  cases  of  volun- 
tary bankruptcy . . . 

Amount  of  fees,  costs,  &o.,  received  or  earned  in  cases  of  invol- 
untary bankruptcy 
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EEPORT  OF  ASSIGNEE. 

Annual  report  of  ,  of  the  ,  in  the  State  of  , 

assignee  in  bankruptcy,  for  the  year  ending  June  30,  18  ,  in  pursuance 
of  section  19  of  the  amendatory  act  relating  to  proceedings  in  bank- 
ruptcy, approved  June  22,  1874. 


Name  and  number  of  bankrupts. 
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REPORT  OF  CLERK,  No.  1. 

Annual  statement  of  ,  ,  clerk  of  the  district  court  of  the 

United  States  for  the  district  of  ,  for  the  year  ending  June 

30,  18  ,  in  pursuance  of  section  19  of  the  amendatory  act  relating  to 
proceedings  in  bankruptcy,  approved  June  23,  1874,  of  all  cases  of  bank- 
ruptcy pending,  &c. 


Cases  pending  at  beginning  of 
year. 

Whether 
disposed  of. 

Amount  of 
dividend. 

Number  of 
reports  of 
assignee. 

Disposition 
of  case. 

Number  of 
assignee's 
accounts 
filed   and 
settled. 

d 

Casea  begun  during  year. 

• 
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EEPORT  OF  CLERK,  No.  2. 

Names  and  residence  of  all  marshals,  registers,  and  assignees  who 
have  failed  to  make  and  file  reports,  as  required  by  section  19  of  amend- 
atory act  relating  to  proceedings  in  baftkruptcy,  for  the  year  ending 
June  30,  18     ,  furnished  in  pursuance  of  said  section. 

MARSHAL. 

[Here  insert  names  and  residences  of  delinquents.] 

EBGISTERS. 


[Here  insert  names  and  residences  of  delinquents.] 

ASSIGNEES. 

[Here  insert  names  and  residences  of  delinquents.] 


REPORT  OF  CLERK,  No.  3. 


Annual  report  of  ,  clerk  of  the  district  court  of  the  United 

States  for  the  district  of  ,  for  the  year  ending  June  30,  1 8    , 

of  all  his  fees,  charges,  costs,  and  emoluments  earned  or  accrued  in  bank- 
ruptcy cases  during  said  year;  and  also  of  all  moneys  paid  into  and  dis- 
bursed out  of  court  in  bankruptcy,  and  the  balance  in  hand  or  on  deposit, 
made  in  pursuance  of  section  ]  9  of  the  atnendatory  act  relating  to  pro- 
ceedings in  bankruptcy,  approved  June  22,  1874. 

Services.  Amotmt. 

For  performing  all  ordinary  duties  of  clerk,  such  as  issuing 
process,  filing  and  entering  papers,  orders,  rules,  &c.,  in 
bankruptcy  cases 

For  entering  memoranda  or  minutes  of  registers 

For  giving  notice  to  creditors  by  mail  or  publication  (exclusive 
of  postage  and  cost  of  publication) 

For  taxing  costs 

For  receiving,  keeping  and  paying  out  money 

For  taking  examinations 

For  preparing  and  certifying  papers  on  appeal  to  circuit  court. 


Moneys  received  in  court  in  cases  in  bankruptcy . 

Balance  on  hand  at  beginning  of  year 

Moneys  paid  out  of  court  in  cases  in  bankruptcy . 

Balance  on  hand  at  end  of  year 

Balance  on  deposit  at  end  of  year 


FORMS  IN  BANKRUPTCY. 


Form  1^0.  1. 

PETITION    BY    DEBTOR 

;  0  the  Honorable  ,  Judge  of  the  District  Court  of  the  United 

States,  for  the  District  of  : — 

The  Petition  of  ,  of  the  of  ,  in  the 

/ounty  of  .      ,  and  State  of  ,  and  District  aforesaid, 

lespectfully  Represents : — That  he  has 

or  months  next  immediately  preceding  the  filing  of  this  petition, 

,t  ,  within  said  Judicial  District ;  that  he  owes  debts  exceeding 

he  amount  of  three  hundred  dollars,  and  is  unable  to  pay  all  of  the  same  in 
iiU ;  that  he  is  willing  to  surrender  all  his  estate  and  efiects  for  the  benefit 
if  his  Creditors,  and  desires  to  obtain  the  benefit  of  the  Act  entitled  "  An 
^ct  to  Establish  a  Uniform  System  of  Bankruptcy  throughout  the  United 
itates,"  approved  March  2, 1867  : 

That  the  Schedule  hereto  annexed,  Marked  A,  and  verified  by  Your  Pe- 
itioner's  oath,  contains  a  full  and  true  statement  of  all  his  debts,  and  (so 
ar  as  it  is  possible  to  ascertain)  the  names  and  places  of  residence  of  his 
reditors,  and  such  further  statements  concerning  said  debts  as  are  required 
ly  the  provisions  of  said  Act : 

That  the  Schedule  hereto  annexed,  marked  B,  and  verified  by  Your  Pe- 
itioner's  oath,  contains  an  accurate  inventory  of  all  his  estate,  both  real  and 
lersonal,  assignable  under  the  provisions  of  said  Act : 

Whbeefoee,  yotje  Petitionee  peays,  that  he  may  be  adjudged  by  the 
yourt  to  be  a  Bankrupt,  within  the  purview  of  said  Act ;  and  that  he  may 
le  Decreed  to  have  a  Certificate  of  Discharge  from  all  his  debts  provable 
:nder  the  same. 


_,  Solicitor,  [or.  Attorney,^  <&c. 


Oath  to  foregoing  Petition. 

[N.  B.— If  Petitioner  is  not  a  citizen,  tlie  last  clanse  of  this  oath  should  be  omitted.] 

United  States  of  Ameeica. 

District  of  ,  ss: 

I,  ,  the  Petitioning  Debtor  mentioned  and  described  in  the  fore- 

oing  Petition,  do  hereby  make  solemn  oath  [or,  affirmation]  that  the  state- 
lents  contained  therein  are  true  according  to  the  best  of  my  knowledge, 
iformation  and  belief;  and  I  do  further  make  oath  [or,  afi3rmation]  that  I 
m  a  citizen  of  the  United  States  of  America,  and  that  I  will  bear  true  faith 
ad  allegiance  to  the  same. 


_,  Petitioner. 


Subscribed  and  sworn  [or,  affirmed]  to,  before  me,  this        day  of 
..D.  18    . 


U.  S.  District  Judge,  [Register  in  Bankruptcy, 

or.  U.  8.  Commissio?ier.] 
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rticular  Description  of  all  Eeal  Estate  owned  by  Peti- 
tioner, or  held  by  him,  and  whether  under  Contract 
or  Lease. 

16 


rOKJU-S   J.JN    JJAnfi.iiujrj.vj 


jtitiou  by  Debtor.] 


Personal  Property. 


(2.) 


Dollars. 

Cts.     ■ 

— Cash  on  hand 

—Bills  of  Exchange,  Promissory  Notes,  or  Securities  of  any  description, 

- 

—Stock  in  Trade,  in  my  business  of                    ,  at                        ,  of  the 

L— Household  Goods  and  Furniture,  Household  Stores,  Wearing  Apparel, 

,— Books,  Prints,  and  Pictures 

i. — Shipping,  and  Shares  in  Vessels i 

where  each  is  Situated 

I. — Goods  or  Personal  Property  of  any  other  Description,  with  the  place 
where  each  is  Situated 

-,  Petitioner. 
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'etition  by  Debtor.] 


Chases  in  Action. 


(3.) 


Dollars. 

Ct3. 

, Stocks  in  Incorporated  Companies,  and  Interest  in  Joint-stock  Com- 

, — ^Policies  of  Insurance 

1 

1 
I 

f 

..  ,. ,  Petitioner. 
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[Petition  of  Debtor.] 


SCHEDHIiE    B. 


(4.) 


Property  in  Reversion,  Remainder,  or  Expectancy,  including  Property  hek 
in  Trust  for  the  Petitioner,  or  subject  to  any  Power  or  Right  to  iJispos 
of,  or  to  Charge. 

[N.  B.— A  Particular  Description  of  each  Interest  mnstbe  Entered.  If  all  or  any  of  the  debtor's  Propert 
has  been  Conveyed  by  Deed  of  Assignment,  or  otherwise,  for  the  benefit  of  Creditors,  the  dale  of  snch  Deei 
Bhonld  be  stated,  the  Name  and  Address  of  the  Person  to  whom  the  Property  was  Conveyed,  the  AmoUn 
realized  from  the  Proceeds  thereof,  and  ttie  Disposal  of  the  Same,  as  far  as  known  to  the  Petitioner.] 


General  Interest. 


Particular  Description. 


Supposed  Valm 
of  my  Interest. 


Interest  in  Land  . 


Personal  Property  . 


Property  in  Money,  Stock, 
Shares,  Bonds,  Annuities, 
etc.,  etc 


Eights  and  Powers. 


Property  heretofore  conveyed 
for  benefit  of  Creditors. 


tVTiat  portion  of  Debtor's 
Property  has  been  Con- 
veyed by  Deed  of  Assign- 
ment, or  otherwise,  for 
Benefit  of  Creditors ;  Date 
of  snch  Deed,  Name  and 
Address  of  Party  to  whom 
Conveyed;  Amount  real- 
ized therefrom  and  Disposal 
of  same,  so  far  as  known  to 
Petitioner. 


Real  Estate  and  Leasehold  Property,  with  Locality,  Names, 
and  Descriptions  of  Parties  now  Enjoying  the  Same,  and 
the  Value  thereof;  also  the  Nature  of  my  Interest  there- 
in, and  from  Whom,  and  in  what  Uanner  it  is  derived. . 


Personal  Property,  with  Locality,  Names,  andDescriptions 
of  Persons  now  Enjoying  the  Same;  also  the  Nature  of 
my  Interest  therein,  and  from  Whom,  and  in  what  Man- 
ner it  is  derived ,., 


Annuities,  Money  in  Public  or  other  Funds,  Shares  in  Bail- 
road  and  other  Companies,  showing  in  whose  names 
the  same  are  standing,  with  Names  and  Descriptions  of 
persons  now  Enjoying  the  Same;  also  the  Nature  of 
my  Interest  therein,  and  from  Whom,  and  in  what  Man- 
ner it  is  derived 


Eights  and  Powers  wherein  I,  or  any  other  Person  or 
Persons  in  Trust  for  me  or  for  my  benefit,  have  anv 
power  to  Dispose  of;  Charge,  or  Exercise 


Description  of  Property  of  Debtor  heretofore  conveyed 
lor  benefit  of  Creditor  bv  deed  of  assignment,  or  other- 
wise; date  of  such  deed  or  instrument  of  conveyance, 
with  name  and  address  of  party  to  whom  made  ;  amount 
realized  from  same,  and  the  disposal  of  such  property 
so  far  as  known  to  Petitioner.  ' ' 


Dolls.     Cts. 


Am'nt  realized 
from  proceeds 
of  propertj 
conveyei 


Dolls.      Cts. 
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'etitlon  by  Debtor.] 


SCHEDVIiE    B. 


(5.) 


L  Particular  Statement  of  the  property  claimed  as  Mcceptedfrom  the  Opera- 
tion of  said  Act,  by  the  provisions  of  the  lUh  Section  thereof  giving  Each 
Item  of  Property  and  its  Valuation  ;  and,  if  any  portion  of  it  is  Real  Es- 
tate, its  Location,  Description,  and  Present  Use. 

[N.  B.-^The  property  claimed  to  be  Exempt  under  the  Laws  of  any  State  is  to  be  described  separately 
om  the  rest,  and  reference  given  to  the  Statute  of  said  State  creating  the  Exception.] 


'roperty  claimed  to  be  Ex- 
cepted from  the  opera- 
tions of  said  Act,  and 
which  may  be  set  apart 
by  the  assignee  under 
the  14th  Section 


Valuation. 


'roperty  claimed  to  be  Ex- 
empt by  State  laws;  its 
Valuation ;  whether 
Keal  or  Personal  Estate 
its  Description  and 
Present  Use;  and  undevr 
what  State  LawExemp 
tion-is  claimed 


Petitioner^ 


110 


auKMa  liN    i3Ai\ji.jiurj.i;i. 


Petition  of  Debtor.] 


SCHEDVIiX:    B. 


(6.) 


rhe  following  is  a  True  List  of  all  Books,  Papers,  Deeds,  and  Writings  re- 
lating to  nig  IVade,  Business,  Dealings,  Estate,  and  Effects,  or  any  Part 
thereof,  which,  at  the  date  of  this  Petition,  are  in  my  Possession  or  under 
my  Custody  and  Control,  or  which  are  in  the  Possession  or  Custody  of 
any  Person  in  Trust  for  me,  or  for  my  Use,  Benefit,  or  Advatitage  ;  and 
also  of  All  others  which  have  been  heretofore,  at  any  time,  in  my  Posses- 
sion, or  under  my  Custody  or  Control,  and  which  are  now  held  by  the 
Parties  whose  names  are  hereinafter  set  forth,  with  the  reason  for  their 
Custody  of  the  same : — 


)eeds 


APEES,  ETC.  ... 


.^,  Petitioner. 


[N.  B  .  Here  fol  ows  oath  to  Schednle  B,  as  hereinafter  prescribed.! 
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OATHS  TO  SCHEDULES  A  AND  B. 

[N.  B.— The  following  forms  of  oaths  to  Schedules  A  and  B  of  the  Petltiou  by  Debtor  are  prescribed,  aud 
,ey  are  to  be  annexed  to  the  same,  respectively.] 

'  Oath  to  Schedule  A, 

United  States  op  Ameeica. 

District  of  ,  ss ; 

On  this        day  of  ,  A.D.  1 8     ,  before  me  personally  came  , 

be  person  mentioned  in  and  who  subscribed  to  the  foregoing  Petition  and 
chedule,  Marked  A,  respectively,  and  who  being  by  me  first  duly  sworn 
or,  afSrmed],  did  declare  the  said  Schedule  to  be  a  statement  of  all  his 
ebts,  &c.,  in  accordance  with  the  Act  of  Congress  entitled  "An  Act  to 
Establish  a  Uniform  System  of  Bankruptcy  throughout  the  United  States," 
pproved  March  2,  1867. 


District  Judge,  [or,  Register ;  or,  U.  &  Commissioner.l 


Oath  to  Schedule  B. 
United  States  op  America. 

District  of  ,  ss  : 

On  this        day  of  ,A.D.  18     ,  before  me  personally  came  , 

he  person  mentioned  in  and  who  subscribed  to  the  foregoing  Petition  and 
ichedule,  Marked  B,  respectively,  and  who  being  by  me  first  duly  sworn 
or,  affirmed],  did  declare  the  said  Schedule  to  be  a  statement  of  all  his 
state,  both  real  and  personal,  in  accordance  with  the  Act  of  Congress  en- 
itled  "  An  Act  to  Establish  a  Uniform  System  of  Bankruptcy  throughout 
he  United  States,"  approved  March  2,  1867. 


District  Judge,  [or,  Megister,  or,  U.  S.  Commissioner.l 


Form  JSTo.  2. 

COPARTNERSHIP  PETITION. 

[In  case  of  a  Copartnership,  the  form  will  be  as  follows :] 

'o  the  Honorable  Judge  of  the  District  Court  of  the  United 

States  for  the  District  of 

The  Petition  of  '  ,  and  ^  of  , 

1  the  County  of  ,  and  State  of  ,  and  District  afore- 

lid,  respectfully  represents :  That  the  said  ,  and  , 

opartners  transacting  business  at  ,  in  the  County  of  , 

rid  State  of  ,  and  in  said  District,  have  ,       for  the 

lonths. 

Or, 

That  the  said  and  members  of  a  copartnership 

smposed  of  themselves,  and  one  of  ,  in  the  County  of  , 

ad  State  of  ,  have  for  the  months : — 

ext  immediately  preceding  the  filing  of  this  Petition  at  within 

lid  Judicial  District :  that  the  members  of  said  conartnershin  owe  debts  ex- 


)22  1'UKJU.b    iJN     ±iAiNKKU±"rUY. 

eeding  the  amount  of  three  hundred  dollars,  and  are  unable  to 

lay  all  their  debts  in  fiill ;  that  they  are  willing  to  surrender  all  their  es- 
ate  and  effects  for  the  benefit  of  their  creditors,  and  desire  to  obtain  the 
•enefit  of  the  Act  entitled  "An  Act  to  Establish  a  Uniform  System  of 
bankruptcy  throughout  the  United  States,"  approved  March  2,  1867. 

That  the  Schedule  hereto  annexed,  marked  A,  and  verified  by  their  oaths, 
ontains  a  Full  and  True  Statement  of  all  the  debts  of  said  Copartnership, 
,nd,  as  far  as  possible,  the  Names  and  Places  of  Residence  of  their  Credit- 
irs,  and  the  further  statements  concerning  such  debts  required  by  the  pro- 
'isions  of  said  Act. 

That  the  Schedule  hereto  annexed.  Marked  B,  verified  by  their  oaths, 
ontains  an  accurate  Inventory  of  all  the  estate  of  said  Copartnership  as  re- 
[uired  by  the  provisions  of  said  Act. 

And  said  further  states,  that  the  Schedule  hereto  annexed, 

larked  C,  verified  by  his  oath,  contains  a  Full  and  True  Statement  of  all 
lis  Individual  debts;  and,  as  far  as  possible,  the  Names  and  Places  of  Res- 
ience  of  his  Creditors  ;  and  the  further  Statements  concerning  such  debts 
equired  by  the  provisions  of  said  Act ;  and  that  the  Schedule  hereto  an- 
exed,  marked  ]j,  verified  by  his  oath,  contains  an  accurate  Inventory  of 
11  his  Individual  Estate  as  required  by  the  provisions  of  said  Act. 

And  said  further  states,  that  the  Schedule  hereto  annexed, 

larked  E,  verified  by  his  oath,  contains  a  Full  and  True  Statement  of  all 
is  Individual  debts,  and,  as  far  as  possible,  the  Names  and  Places  of  Resi- 
ence  of  his  Creditors,  and  the  further  Statements  cdhceming  such  debts 
equired  by  the  provisions  of  said  Act ;  and  that  the  Schedule  hereto  an- 
exed,  Marked  F,  verified  by  his  oath,  contains  an  accurate  Inventory  of 
11  his  Individual  Estate  as  required  by  the  provisions  of  said  Act. 

[N.  ^.—Similar  dausea  to  ie  added  for  Individual  Schedules  of  each  Copartner  joining  in  the  Petition.] 

Whbeefoee,  toue  Petitionees  peat,  that  after  due  proceedings  had, 
hey  may  be  adjudged  by  a  Decree  of  the  Court  to  be  Bankrupts  within 
he  purview  of  said  Act ;  and  upon  their  compliance  with  aU  the  require- 
lents  of  the  said  Act,  and  all  the  orders  and  directions  of  the  Court  made 
1  pursuance  thereof,  they  may  be  severally  decreed  to  have  a  Ceetificate 
V  DiscHAEGE  FEOM  ALL  THEiE  Debts  provable  under  said  Act,  and  other- 
dse  entitled  to  all  the  benefits  thereof. 


Petitioners. 


[N.  B. — The  Form  of  the  Oath  to  the  Petition  is  to  be  modified  by  employing  the  plural  for 
le  singular  number,  and  by  the  addition  of  clauses  to  cover  the  Schedules  of  each  Copartner.] 


Form  IT'o.  3. 
COEPORATION  PETITION. 


[N.  B.— If  a  Petition  in  Bankruptcy  is  filed  by  a  Corporation,  an  authenticated  copy  of  a 
ote  or  othei;  action  of  the  Stockholders,  {or,  party  or  parties  entitled  to  act  in  behalf  of  such 
oi-poration,)  authorizing  such  proceedings  should  be  filed  with  the  Petition,  and  which,  in 
ibstance,  should  be-as  follows:] 

Statement  to  accompany  Petition  of  Corporation,  (In  Bankruptcy) 

At  A  MEETING  OP  THE  Stockholdees,  [or,  of  the  Board  of  Directors,  or, 
rustees.  as  the  Case  mav  be.l  of  the  Comnflnv  fni-   Aoq^   ■ 


artn-\r. 


FORMS  IN  BANKRUPTCY.  913 

5ank,  or,  Society,]  a  Corporation  created  by  ,  of  the  State 

f  ,  held  at  ,  in  the  county  of  ,  and  State  of  , 

n  this  day  of  _  ,  A.D.  18  ,  the  Condition  of  the  Affairs  of  said  Cor- 
oration  having  been  inquired  into,  and  it  being  ascertained  to  the  Satisfaction 
f  said  meeting  that  the  said  Corporation  was  Insolvent,  and  that  its  Affairs 
ught  to  be  wound  up,  it  was  Voted  [or  Resolved]  by  a  Majority  of  the  Cor- 
orators  [or,  Stockholders,  or.  Directors,  or,  Trustees]  present  at  such  Meeting, 
which  was  duly  called  and  notified  for  the  purpose  of  taking  action  upon  the 
ubject  aforesaid ;)  that  be,  alid  thereby — Authorized, 

Empowered,  and  Required  to  file  a  Petition  in  the  District  Court  of  the  United 
itates  for  the  District  of  ,  within  which  said  Corporation  has  carried 
n  its  business,  for  the  purpose  of  having  the  same  adjudged  Bankrupt ;  and 
hat  such  proceedings  be  had  thereon  as  are  provided  by  the  Act  of  Congress 
ntitled  "  An  Act  to  Establish  a  Uniform  System  of  Bankruptcy  throughout 
he  United  States,"  approved  March  2, 1867, 
In  witness  w^hereof,  I  have  hereunto  subscribed  my  name  as  President 
,  ["'■)  other  officer  or  agent]  of  said  Corporation,  and  affixed 

fCorpMation.}    the  Seal  of  the  same  this  day  of  A.D. 

18     . 


{ofC 


President  [or,  other  officer^  of  said  Corporation. 


[N.B. — In  case  of  a  Corporation,  the  following  changes  are  to  be  made  in  the  form  of  Peti- 
ion  already  prescribed,  viz.  :  The  substitution  of  the  Name  of  the  Corporation  for  that  of  the 
ndividual  Petitioner,  and  the  omission  of  the  Prayer  for  a  Discharge  and  the  following  pas- 
ige  substituted :  *'  And  that  like  propeedings  may  he  had  in  the  premises  as  in  said  act  are  pro- 
ided  in  respect  to  natural  persons."  The  language  of  the  Oath  to  the  Corporation  Petition  may 
e  changed  to  correspond  with  the  form  of  the  Petition.] 


Form  N'o.  4. 
ORDER  OF  REFERENCE  TO  REGISTER. 


n  the  District  Court  of  the  United  States, 
'ov  the  District  of 


In  the  Matter  of 


L  Petitioner  for  Adjudication  in  Bank- 
ruptcy of  himself 

? 

District  of  ,  ss : 


■  In  Bankeuptct. 


Whereas  ,  of  the  County  of  ,  State  of  , 

id  District  aforesaid,  has,  on  this  day  of  .       ,  A.D.  18     ,  at 

'clock  m.,  filed  in  the  office  of  the  Clerk  of  said  Court  a  Petition  for  Ad- 
udication  in  Bankruptcy  against  himself,  according  to  the  provisions  of  the 
.ct  of  Congress  entitled  "  An  Act  to  Establish  a  tTniform  System  of  Bank- 
iptcy  throughout  the  United  States,"  approved  March  2, 1861, 

It  is  thereupon  Ordered,  That  said  Petition  be  referred  to  _      _    , 

le  of  the  Registers  in  Bankruptcy  of  this  Court,  to  make  Adjudication 

ifirfinn   nnd  taVp.  ranrb  othpr  r)roceedino's  therpin  as  .are  reouired  bv  said  Act : 


JJ4  juitjuB  xr*   iJAiNA-ituriui. 

ind /wr^/ier,  That  the  said  shall,  on  or  before  the  day  of 

it  o'clock  m.,  file  with  said  Register  a  duplicate  copy  of  said  Petition 
md  the  Schedules  thereto  annexed,  and  that  he  attend  before  said  Regis- 
er  on  said  day,  and  thenceforth  as  said  Register  may  direct,  to  submit  to 
luch  orders  as  may  be  made  by  said  Register,  or  by  this  Court  relating  to 
lis  said  Bankruptcy. 

And  further,  that  until  otherwise  ordered  by  the  Court,  the  sg,id  Register 
hall  act  upon  the  matters  arising  in  this  case  at  his  office,  at 
it  such  times  as  he  shall  fix  for  that  purpose. 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and 

eai  thereof,  at  ,  in  said  District,  on  the  day  of 

k.D.  18     .  J  . 

1    Seal  of  > 

tthe  Court./ 


Cleric  of  District  Court,  for  said  District. 


Form  No.  5. 
ADJUDICATION  OF  BANKRUPTCY  UPON  DEB'K)K'S  PETITION. 

n  the  District  Court  of  the  United  States, 
for  the  ■  District  of 


In  the  Matter  of 


5y  whom  a  Petition  for  Adjudication  of 
Bankruptcy  was  filed  on  the 
day  of  ,  A.D.  18     ,  in  said  Court. 


>  In  Bakxetjptct. 


-^t  ,  in  said  District, 

on  the        day  of       ,A.D.  18    . 

Before  ,  one  of  the  Registers, 

of  said  Court  in  Bankruptcy. 

I,  THE  TJndeesigned,  a  Register  of  said  Court  in  Bankruptcy  upon  good 

roof  before  me  ,  taken,  do  find,  that  the  said  has 

ecome  a  Bankrupt  within  the  true  intent  and  meaning  of  the  Act  of  Con- 

ress   entitled  "An  Act  to  Establish   a  Uniform   System   of  Bankruptcy 

iroughout  the  United  States,"  approved  March  2, 1867:  and  I  do  hereby 

eclare  and  adjudge  him  a  Bankrupt  accordingly. 


Register  in  Bankruptcy. 
[N.B.— When  a  Debtor  is  declared  a  Bankrupt  npon  a  Creditor's  Petition,  the  Order  should 
■esm'bed  T  "'''  ^°'^       "'  ''"  ^^^'"'^  °^  "'°  ^°""  ™  substantially  the  form  above 
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Form  No.  6. 
WAEKANT  TO  MESSENGER. 
( Voluntary  Bankruptcy.) 
1  the  District  Court  of  the  United  States, 
or  the  District  of 


In  the  Matter  of 


-  In  Bankeuptct. 


iy  whom  a  Petition  for  Adjudication  of 

Bankruptcy  was  filed  on  the        day  of 

,  A.D.  18     ,  in  said  Court. 

District  of  ,  ss  : 

'o  the  Marshal  of  the  District  of  : — 

Geeetixg  : — Whereas,  a  Petition  for  Adjudication  of  Bankruptcy  and  for 

belief,  under  the  Act  of  Congress  entitled  "  An  Act  to  Establish  a  Uniform 

ystem  of  Bankruptcy  throughout  the  United  States,"  approved  March  2, 

867,  was,  on  the  day  of  ,18     ,  filed  by  ,  of 

,  in  said  District,  upon  which  he  hath  been  found  and  adjudged 

Bankrupt,  there  being  no  opposing  party  thereto  : — You  aee,  theeefoee, 
[EEEBY  DiEECTED,  AS  Messengee,  to  publish  times  in  the — [Mere 

Mine  the  newspajxrs  in  which  the  notice  is  to  be  published,^  (the  first  publi- 
ation  to.be  made  forthwith,)  the  following  notice, to  wit: — 

This  is  to  give  Notice:    That  on  the  day  of  ,  A.D.  18    ,  a 

Warrant  in  Bankruptcy  was  issued  against  the  Estate  of  ,  of  ,  in 

le  county  of  ,  and  State  of  ,  who  has  been  adjudged  a  Bankrupt,  on 

is  own  Petition ;  that  the  Payment  of  any  Debts  and  Delivery  of  any  Property  belonging  to 
ach  Bankrupt,  to  him,  or  for  his  use,  and  the  Transfer  of  any  Property  by  him  are  forbidden 
y  Law ;  that  a  Meeting  of  the  Creditors  of  the  said  Bankrupt,  to  Prove  their  Debts,  and  to 
!hoose  one  or  more  assignees  of  his  Estate,  will  be  held  at  a  Court  of  Bankruptcy,  to  be  holden 
Here  designate  the  Place,  and  Building,  Room,  or  Office  where  the  Court  is  to  be  held,'\  before 
,  Register,  on  the  day  of  ,  A.D.  18     ,  at        o'clock       M. 

And  tou  are  fuktheu  directed  to  Serve  Written  or  Printed  JiSotice,  Jbrthwilh,  either 
y  Mail  or  Personally,  [^Those  upon  whom  personal  Service  is  to  be  viade  should  be  designated  hy 
\e  Court,  or  Megister,']  on  all  Creditors  upon  the  Schedule  filed  with  said  Bankrupt's  Petition, 
or,  where  names  may  be  given  you  in  addition  thereto  by  the  Debtor,]  at  least  ten  days  before 
le  appointed  meeting  of  said  Court,  in  the  following  form,  to  wit : — 

'o  Mr.  ,  of  ,  County  of  ,  and  State  of  ,  Creditor  of  , 

Bankrupt. 

You  are  hereby  notified  that  a  Warrant  in  Bankruptcy  has  been  issued  out  of  the  District 
lourt  of  the  United  States,  for  the  ■  District  of  ,  against  the  estate  of  , 

djudged  a  Bankrupt,  upon  his  own  Petition :— That  the  Payment  of  any  Debts,  and  the  De- 
very  of  any  Property  belonging  to  said  Bankrupt,  to  him,  or  for  his  use,  and  the  transfer  of 
ny  Property  by  him  are  Forbidden  by  Law : — That  a  Meeting  of  the  Creditors  of  said  Bank- 
apt,  to  wit :  [Here  insert  names  of  the  Several  Creditors  of  Bankrupt,  with  their  places  of 
esi'dence  and  amount  of  their  debts,  respectively,  in  the  following  form,  e.g. ; — 

A.  B.  ,  I  Boston,  Mass |   $500] 

3  Prove  their  Debts  and  Choose  one  or  more  Assignees  of  his  Estate,  will  be  held  at  a  Court 
f  Barikruptcy,  to  be  holden  on  the  day  of  ,  A.D.  18    ,  at         o'clock, 

I.,  at  [Here  insert  the  Place,  Building,  Boom,  or  Office  where  the  Cowt  will  be  AeW,]  before 
,  Register. 

And  have  you  then  there  this  Warrant,  with  your  doings  thereon. 
Witness  the  Honorable  ,  Judge  of  the  said  Court,  and 

Seal  of  \    the  seal  thereof,  at  ,  in  said  District,  on  the 

the  Court.;    day  of  ,A.D.  18     . 


{. 


Clerk  of  District  Court,  for  said  District. 


L« 
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Form  No.  7. 

EETUEN  OF  MESSENGER  TO  ACCOMPANY  WARRANT. 

[N.  B.— This  Return  may  be  Endorsed  on  the  Warrant,  or  follow  the  signature  of  the  Clerk.] 

District  of  ,  ss  ; 

At  ,  on  the  day  of  ,  A.D.  18     . — By  virtue  of  the  within 

"arrant,  I  have  caused  the  notice  therein  ordered  to  be  j^ublished,  by  ad- 
irtisement,  times,  in  the  Newspapers  within  mentioned  ;  the  first 

iblication  of  which  was  on  the         day  of  ,  A.D.  18     ,in  [Here  men- 

:>n  Newspaper  in  which  first  publication  was  had] : — And  I  also,  on  the 
ly  of  ,  A.D.  1 8     ,  sent  by  mail  or  served  personally  upon  the  credit- 

's and  others  named  in  said  Warrant  a  copy  of  the  notice  required  thereby 
be  sent  to,  or  served  on  them : — And  all  of  the  said  notices  were  accord- 
g  to  the  dn-ections  set  out  in  said  Warrant. 

Fees. 

For  service  of  warrant 

For  necessary  travel  miles,  at  5  cents  per  mile,  each  way 

For  each  written  note  to  Creditor  named  in  the  Schedule,  10  cents 

For  actual  and  necessary  expenses  in  publication  of  notices 

;N.B. — 1/  there  are  any  othefr'neceasary  expenses^  tlie  same  inay  be  inserted  in  specific 
terms,  numberiTig  the  same  consecutively. 1 


U.  IS.  Marshal.,  as  Messeitgcr, 
District  of 

District  of  ,  ss : 

,  A.D.  1 8     .     Then  personally  appeared 
le  ,  and  made  oath  that  the  above  Expenses  returned  by 

im,  in  addition  to  his  fees,  were  actually  and  necessarily  incui-red  and  paid 
Y  him,  and  that  the  same  are  just  and  reasonable. 

Before  me, , 

District  Judge, 

[or,  Hegister  in  Bankruptcy.] 


Form  No.  8. 
REGISTER'S  OATH  OF  OFFICE. 
United  States  op  America, 

District  of  ,  ss : 

I,  ,  having  been  duly  nominated  and  recommended  by  the  Chief  Jus- 

ce  of  the  Supreme  Court  of  the  United  States,  and  appointed  by  the  District 
udge  of  the  United  States  for  the  district  of  ,  as  a  Register 

I  Bankruptcy  under  the  act  entitled  "  An  Act  to  Establish  a  Uniform  System 
f  Bankruptcy  throughout  the  United  States,"  approved  March  2, 1867,  do 
)lemnly  swear  that  I  have  never  voluntarily  borne  arms  against  the  United 
tales  since  I  have  been  a  citizen  thereof;  that  I  have  voluntarily  given  no 
id,  countenance,  counsel,  or  encouragement  to  persons  engaged  in  armed  hos- 
lity  thereto ;  that  I  have  neither  sought  nor  accepted,  nor  attempted  to  exer- 
ise  the  functions  of  any  office  whatever  under  any  authority  or  pretended  au- 
aority  in  hostility  to  the  United  States ;  that  I  have  not  yielded  a  voluntary 
apport  to  any  pretended  government,  authority, power, or  constitution  within 
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le  United  States  hostile  or  inimical  thereto.  And  I  do  further  swear,  that 
)  the  best  of  my  knowledge  and  ability,  I  will  support  and  defend  the  Cou- 
;itution  of  the  United  States  against  all  enemies,  foreign  and  domestic ; 
lat  I  will  bear  true  faith  and  allegiance  to  the  same ;  that  I  take  this  obli- 
ation  freely,  without  any  mental  reservation  or  purpose  of  evasion ;  and 
lat  I  will  well  and  faithfully  discharge  the  duties  of  the  office  on  which  I 
m  about  to  enter ;  and  also,  that  I  will  not,  during  my  continuance  in  of- 
ce,  be  directly  or  indirectly  interested  in,  or  benefited  by,  the  fees  or  emol- 
ments  arising  from  any  suit  or  matter  pending  in  bankruptcy  in  either  the 
)istrict  or  Circuit  Court  in  this  District.     So  help  me  God. 

'Subscribed  and  to,  before  me  this  day  of  ,A.D.  18    . 


District  Judge. 


Form  JVb.  9. 

OFFICIAL  BOND  OF  REGISTER. 

n  the  District  Court  of  the  United  States, 
'or  the  District  of 

In  Bankeuptcy. 

Know  all  sien  by  these  Presents  :  That  we  [Insert  names  and  rest- 
'ences  in  full  of  JBondsmen]  are  held  and  firmly  bound  to  the  United  States 
f  America  in  the  sum  of  dollars,  lawful  money  of  the  United 

tates,  to  be  paid  to  the  said  United  States,  for  the  payment  of  which,  well 
nd  truly  to  be  made,  we  bind  ourselves  and  each  of  us,  our  and  each  of  our 
eirs,  executors,  and  administrators,  jointly  and  severally,  firmly  by  these 
resents. 

Sealed  with  our  seals,  and  dated  this  day  of-  ,  Anno 

)omini  one  thousand  eight  hundred  and 

Whereas  the  said  ,  having  been  on  the  day  of  , 

lD.  18     ,  appointed  by  the  Honorable  ,  Judge  of  the  Dis- 

rict  Court  of  the  United  States  for  the  District  of  , 

Register  in  Bankuptcy,  in  and  for  said  District,  this  Bond  is  executed  pur- 
iiant  to  the  Third  Section  of  the  Act  of  Congress  entitled  "  An  Act  to  Es- 
iblish  a  Uniform  System  of  Bankruptcy  throughout  the  United  States,"  ap- 
roved  March  2, 1867,  and  is  conditioned  for  the  faithful  discharge  of  the 
uties  pertaining  to  said  office  of  Register  in  Bankruptcy. 

In  witness  whereof  we  have  hereunto  set  our  hands  and  seals  this 
ay  of  ,  A.D.  one  thousand  eight  hundred  and 

=zm 

Signed,  sealed,  and  filed  in  office  of  the  Clerk  of  said  District  Court. 
Attest :  , 

Cleric  District  of 

[N.  B. — The  above  Bond  to  be  endorsed  with  the  approval  of  the  Judge  of  the  District 
oart  thus:  "I  hereby  approve  the  within  Bond,  and  declare  the  sureties  thereon 
)  BE  SATISFACTORY ;"  and  the  usual  certificate  of  the  Clerk  of  the  District,  as  to  the  exact 
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Form  No.  10. 
COMMON  ORDER. 
1  the  District  Court  of  the  United  States, 
or  the  District  of 


In  the  Matter  of 


Bankrupt 


'  In  Bastkeuptct. 


At  ,  in  said  District, 

on  the  day  of        _     ,  A.D.  18  ". 

Before  Mr.  ,  one  of  the  Itegisters 

of  said  District  Court,  in  Bankruptcy. 
District  of  ,  ss  : 

Upon  the  application  of  ,  of  ,  in  the  County  of  ,  and 

tate  of  ,  there  being  no  opjiosing  interest,  [or,  the  party,  or  parties, 

ppearing  assenting  thereto,]  It  is  Oedeeed  :  [Mere  insert  the  order.'] 
Witness  the  Honorable  ,  Judge  of  the  said  Court,  and 

the  seal  thereof,  at  ,  in  said  District,  on  the 


Uftol.}      day  of 


,A.D.  18 


Clerh  of  District  Court,  for  said  District. 


Form  No.  11. 
CERTIFIED  MEMORANDUM  OF  FIRST  JNIEETING  OF  CREDITORS. 
1  the  District  Court  of  the  United  States, 
For  tlie  District  of 


In  the  Matter  of 


Bankrupt  . 


In  Bankruptcy. 


At 

on  the 
Before  Mr. 


,  in  said  District, 
day  of         ,AD.  18    . 

Megister  in  Bankruptcy. 
District  of  ,  ss  .• 

Memoeandum.— This  being  the  day  appointed  by  the  Court  for  the  First 
.eetmg  of  Creditors  under  the  said  Bankruptcy,  whereof  the  notice  re- 
lired  in  that  behalf  has  been  duly  given,  I,  the  undersigned,  Resjister  of  the 
lid  Court  in  Bankruptcy,  sat  at  the  time  and  place  above  mentioned,  pur- 
lant  to  such  notice,  to  take  the  proof  of  debts  and  for  the  choice  of  as- 
gnee  under  the  said  Bankruptcy ;  and  T  do  hereby  certify  that  the  greater 
irt  m  number  and  in  value  of  the  creditors  who  have  proved  th-eii-  debts 
ere  present,  or  duly  represented,  and  made  choice  of  ,  of  ,  in 

le  County  of  ,  and  State  of  ,  as  the  Assignee  of  the  said 

ankrupt's  estate. 
Or, 


Failed  to  make  choice  of  an  Assignee  of  said  Bankrupt's  estate,  and  ther 
!ing  no  opposing  interest,  I  appointed  ,  of  ,  in  the  Count 


e 
County 


FORMS  IN  BANKRUPTCY. 


919 


Or, 


Failed  to  make  choice  of  an  Assignee  of  said  Bankrupt's  estate,  and  there 
eing  no  opposing  interest,  I  further  certify  to  the  Court  the  failure  to  make 
ach  choice  of  Assignee,  in  order  that  the  Court  may  take  action  in  the 
remises. 


Megister  in  Bankruptcy. 

[N.  B. — When  the  matter  of  appointment  is  referred  to  the  Court,  the  Register  may,  if  re- 
lested,  certify  the  names  of  the  persous  proposed  at  the  Creditor's  meeting  and  the  votes 
Ten  for  each.J 


Form  No.  1 2^ 
BSTRAOTS  OF  PROCEEDINGS  UNDER  SECTION  FOUR  — FORM  OF  MEMO- 
RANDUM TO  BE  RETURNED  TO  CLERK  BY  REGISTER,  OF  HIS  ACTION  IN 
EACH  CASE. 

1  the  District  Court  of  the  United  States,  , 
'or  the  District  of 


In  the  Matter  of 

Bankrupt  . 


►  In  Banketjptcy. 


At 


,  in  said  District, 
on  the        day  of  ,A.D.  18    . 

Before  Mr.  , 

Megister  in  Bankruptcy. 
District  of  ,  ss  .• 

Mbmoeandum. — This  day  attended  the  first  meeting  o£Creditors  of  , 

le  Bankrupt  aforesaid,  at  said  ,  where  Sioice  was  made  of 

ssignee  aS  appears  by  the  papers  herewith  returned.     \IIere  insert  particu- 
ir  statement  of  all  that  was  done  before  the  Register.'] 


Register  in  Bankruptcy. 

[N.  B. — A  memorandum  of  what  is  done  in  each  case  respectively  must  be  returned  on  sep>. 
ate  sheets  of  paper.] 

Form  No:\Z. 
CREDITORS  WHO  HAVE  PROVED  THEIR  DEBTS  AT  FIRST  MEETING. 

I  the  District  Court  of  the  United  States, 
or  the  District  of 


In  the  Matter  of 


Bankrupt 


>-In'  Bankeuptct. 


At 


,  in  said  District,  on " 
the        day  of  ,A.D.  18    . 

Before  Mr.  , 

"R/^nistpv  i'^.    Tin'itli'.viintr'it 


JO 
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District  of  ,  ss  ■' 

The  following  is  a  list  of  Creditors  who  have  this  day  proved  their  debts : 


Names  of  Creditors. 

Residence. 

Debts  Proved. 

Dolls. 

Cts. 

Megister  in  Bankruptcy. 


Form  No.M. 
FOKM  OF  SPECIAL  LETTEK  OF  ATTORNEY. 


In  the  Matter  of 


►  In  Bankeitptcy. 


Bankrupt   . 


To 


SiE :  \m-,  Messrs.,  or.  Gentlemen,]  I,  [or,  we,] 

ireby  authorize  you,  or  any  one  of  you,  to  attend  the  meeting  of  Creditors 

this  matter,  advertised  or  directed  to  be  holden  at  ,  on  the 

ly  of  ,  before  ,  or  on  the  day  advertised  in  the  {Name  the 

evjspapers,]  or  any  adjournment  thereof,  and  then  and  there  for  , 

id  in  name  to  vote  for  or  against  any  proposal  or  resolution  that 

ay  be  lawfully  made  or  passed  at  such  meeting  or  adjourned  meeting  ;  and 

the  choice  of  Assignee,  or  Assignees  of  the  Estate  of  the  said  Bankrupt,  and 

r  ,  or  ,  to  accept  such  appointment  of  Assignee. 

Dated  this  .     day  of  ,A.D.  18    . 

Witness  to  the  signature  of  , 


Exhibited  to  me  this 


day  of 


,A.D.  18     . 


Megister  in  Bankruptcy, 
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Form  No.  15. 
CHOICE  OF  ASSIGNEES. 
(Fii'st  Meeting  of  Creditors.) 
the  District  Court  of  the  United  States, 
)r  the  District  of 


In  the  Matter  of 


1-In  Bankruptcy. 


Bankrupt 


,  in  said  Districtij 
day  of  ,A.D.  18    . 


on  the 
Before  Mr. 

Register  in  .Bankruptcy. 
District  of      '  ,ss : 

Memoraxdum. — This  heing  the  day  appointed  by  the  Court  for  the  First 
'eeting  of  Creditors  in  the  above  Bankruptcy,  and  of  which  due  notice  has 
;en  given  in  the  [Jlere  insert  the  names  of  the  Newspapers  in  which  notice  was 
ublished,1  and  by  special  notice  served  personally,  or  through  the  mail.  We, 
hose  names  are  hereunder  written,  being  the  greater  part  in  number  and  in 
due,  of  the  Creditors  of  the  said  ,  Bankrupt  aforesaid,  pres- 

it  at  this  Meeting,  and  who  have  proved  our  Debts,  have  chosen,  and  do 
ireby  nominate  and  choose  [ITere  i?jsert  the  name,  or  names  of  assignees, 
ith  their  places  of  residence,  respectively]  to  be  the  assignee  of  the  said 
ankrupt's  Estate  and  Effects,  and  we  do  desire  that  he  {or,  they]  may  be 
)pointed  such  assignee  ,  accordingly : 


imes  of  Creditors  above  men- 
tioned. 

Ecsidences  of  tlie  Same. 

Am't  of  Debt. 

Dolls. 

Cts. 

I  [or,  we]  do  hereby  accept  the  said  Trust,  [or.  Appointment.] 


Assignee  . 
I,  ,  a  Register  of  the  said  Court  in  Bankruptcy,  do  hereby 

Dprove  of,  and  confirm  the  said  choice  of  Assignee  . 

,  Register  in  Banhrvptcy. 

hereby  appoint  Mr.  ,  of  ,  to  act 

i  Solicitor,  and  Attorney  in  the  above  Bankruptcy. 

, ,  Register  [or,  Assignee.] 

^ ,  District  Judge. 


*  N.  B. — If  no  attorney  be  ajipointed,  strike  the  latter  form  out,  and  when  the   appoint- 

2nt  is  made  file  an  appointment  as  above,  sijined  by  the  Assignee. 

The  District  Judge  will  endorse  hereon,  in  case  of  approval  of  the  above,  thus:   "Ap-i 
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Form  No.  16. 

NOTIFICATION  OF  APPOINTMENT  OF  ASSIGNEE. 

[n  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


^In  Banketjptct. 


Bankrupt 


District  of  ,  ss ;  . 

To  ,  of  ,  in  the  County  of  , 

and  State  of  : — 

I  DO  HEREBY  CERTIFY  to  you,  that  you  were  duly,  chosen  \ot,  appointed] 
tssignee  \or,  one  of  the  assignees]  of  the  Estate  and  Effects  of  the  above 
lamed  Bankrupt,  at  the  first  meeting  of  the  Creditors,  on  the  day  of 

,  A.D.  18     ,  and  I  do  hereby  approve  and  confirm  said  election 
or  appointment ;]  and  I  do  further  certify,  that  the  greater  part  in  value  and 
n  number  of  the  Creditors  of  said  Bankrupt  who  had  proved  their  claims 
vere  present,  or  were  duly  represented  at  said  meeting. 
Dated  at  ,  the  day  of  ,  AD.  18    . 


Judge  of  said  District,  [or,  Register  in  JianJcruptcy.'\ 
[N.  B. — If  the  appointment  is  made  by  the  Judge,  the  last  clause  should  be  omitted.] 

Acceptance  of  Assignee. 

[N.  B — To  be  endorsed  on  notification,  or  to  follow  it.] 

To  WHOM  IT  MAY  CoNCEEN :  Be  it  known,  that  I  hereljy  signify  my  ae- 

eptance  of  the  Trust  of  Assignee  of  the  Estate  of  the  above  [or,  withinj 

J  T3.-_i        .  .1.:.  day  of    _  ,A.D.  18     . 


lamed  Bankrupt  this 


Form  JVb.  1 7. 
BOND  OF  ASSIGNEE. 
1  the  District  Court  of  the  United  States, 
'or  the  District  of 


In  the  Matter  of 


Bankrupt 


In  Bankruptcy. 


District  of  ss; 

Knov^  all  men  BY  THESE  PRESENTS :  That  we, 

;  and  of 

■e  held  and  firmly  bound  unto  the  United  Stntps  r,f  Amn,.;^-.  ;^  +i„ 


,of 
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ill  srnn  of  dollars,  to  the  payment  whereof,  well  and  truly  to  be 

.ade,  we  do  bind  ourselves,  our  and  each  of  our  heirs,  executors,  and  admin- 
trators. 

Signed,  Sealed,  and  Delivered  at  ,  this  day  of  , 

J).  18     . 

The  said  ,  having  been,  on  the  day  of  ,A.D.  18     , 

y  order  of  the  District  Court  of  the  United  States  for  the  District 

[■  ;  In  Bankruptcy,  appointed  assignee    of  the  estate  of  , 

Bankrupt,  this  Bond  is  executed  pursuant  to  the  thirteenth  Section  of  the  Act 
f  Congress  entitled  "  An  Act  to  Establish  a  Uniform  System  of  Bankruptcy 
iroughout  the  United  States,"  approved  March  2, 1867  ;  and  is  conditioned 
)r  the  due  and  faithful  discharge  of  all  duties  by  the  said  , 

3  such  assignee,  and  in  compliance  with  the  Orders  and  Directions  of  the 
ourt  in  the  matter  of  Bankruptcy  of  the  said 
Signed,  Sealed,  and  Delivered 


in  presence  of — 


i.s. 
'l.s. 

L.S. 


[N.B.— To  be  Endorsed  on  the  above  "  On  the  day  of  ,  A.D.  18    ."] 

Approved :  , 

District  Judge,  [or.  Register  in  Banh-uptcy^ 


Form  No.  18. 
ASSIGNMENT  OF  BANKRUPT'S  EFFECTS. 


[1  the  District  Court  of  the  United  States, 
'or  the  District  of 


In  the  Matter  of 


Bankrupt  : 


-  In  Bankeuptct. 


District  of  ,  ss  : 

Know  all  men  by  these  presents,  that  ,  of  the  of  , 

1  the  County  of  ,  and  State  of  ,  in  said  District  ha    been 

uly  appointed  assignee  [^  more  than  one  assignee  is  appointed,  insert  ac- 
ordingly]  in  said  matter.     Now,  therefore,  I,  ,  Judge  of  said 

)istrict  Court,  [or,  Register  in  Bankruptcy  of  said  District,]  by  vntne  of 
lie  authority  vested  in  me  by  the  14th  Section  of  an  Act  of  Congress  enti- 
led "  An  Act  to  Establish  a  Uniform  System  of  Bankruptcy  throughout  the 
fnited  States,"  approved  March  2, 1867,  do  hereby  convey  and  assign  to  the 
aid  ■  ,  assignee,  as  aforesaid,  all  the  Estate,  Real  and  Pei-sonal,  ot 

[le  said  ,  Bankrupt,  aforesaid,  including  all  the  property,  of 

whatever  kind,  of  which  he  is  possessed,  or  in  which  he  was  interested,  or 
ntitled  to  have  on  the  day  of  ,  A.D.  18     ,  with  all 

is  Deeds,  Booka^  and  Papers  relating  thereto,  excepting  such  property  as  is 
kempted  from  the  operation  of  this  Assignment  by  the  provisions  ot  said 
'ourteenth  Section  of  said  Act. 

To  hate  and  to  hold  all  the  foregoing  premises  to  the  said  , 

nd  his  heirs  forever.  In  trust,  nevertheless,  for  the  use  and  purposes  with 


FORMS   IN   BANKBUFTCY. 

^  WITNESS  WHBEEOF,  I,  the  said  Judge  [or,  the  said  Register]  have  here- 
unto  set  my  hand,  and  caused  the  seal  of  said  Court  to  be  affixed, 


he  Court. 


;.}   this 


day  of 


,A.D.  18 


District  Judge,  [or.  Register  in  JBanhruptcy.] 


Form  No.  19. 
NOTICE  OF  ASSIGNEE  OF  HIS  APPOINTMENT. 
(In  Banki-uptcy.) 
District  of                       ,  ss: 
X                ,  the                 day  of                    ,  A.D.  18     . 
he  undersigned  hereby  gives  notice  of  his  appointment  as  assignee  of       , 
,  in  the  County  of                   ,  and  State  of  ,  within  said 

trict,  who  has  been  adjudged  a  Bankrupt  upon  his  own  Petition,  \or,  on 
ditor's  Petition ;  or,  as  the  case  may  be]  by  the  District  Court  of  said  Dis- 
t.  ,  Assignee,  &c. 


Form  JSTo.  20. 
EXEMPTED  PROPERTY, 
he  District  Court  of  the  United  States, 
the  District  of 


In  the  Matter  of 


Bankrupt  . 


■  In  Bankeuptct. 


At 


J  on  the       day  of       ,  18    . 

District  of  ss: 

'he  following  is  a  Schedule  of  property  designated  and  set  apart  to  be  re- 
led  by  the  Bankrupt  aforesaid,  as  his  own  property,  under  the  provisions 
he  14th  Section  of  the  Act  of  Congress  entitled  "An  Act  to  establish  a 
form  System  of  Bankruptcy  throughout  the  United  States,"  approved 
:-ch  2,  1867: 


General  Head. 

Particular  Descrijjtion. 

Value. 

issary  household  and  kitchen 

Dolls. 

Cts. 

!r  articles  and  necessaries 

ring  apparel  of  Bankrupt  and 

pments,  if  any,  as  a  Soldier... 

;r  Property  Exempted  by  the 
W9  of  the  United  States 

)erty  Exempted  by  State  Laws. 

7^3.tf/o''3'/>/  .Tii/lno  \ r 


T?/in^^tav  1 
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Form  JVo.  21. 

PROOF  OF  DEBT,  WITH  SECUEITT. 

n  the  District  Court  of  the  United  States, 
for  the  District  of 


In  the  Matter  of 


>  In  Bankeuptct, 


Bankrupt 


District  of  ,  ss.'' 

On  this  day  of  ,  A.D.  18     ,  before  me  ,  a  Reg- 

3ter  in  Bankruptcy  [or,  United  States  Commissioner,  or  other  proper  officer] 
f  said  District,  personally  appeared  ,  of  ,  m  the  County 

f  ,  and  State  of  ,  and  who,  after  being  duly  sworn  [or, 

ffirmed]  and  examined,  at  the  time  and  place  aforesaid,  upon  h  oath,  says 
hat  ,  the  person  by  [or,  against]  whom  a  Petition  for  Adjudica- 

ion  of  Bankruptcy  is  filed,  w  at  and  before  the  filing  of  the  said  Pe- 

ition  and  still  ,  justly  and  truly  indebted  to  this  Deponent,  [or,  the 

rm  of  ,  composed  of  this  deponent  and  ,  transacting 

iusiness  at  ,]  in  the  sum  of  dollars  and  cents,  for  which 

aid  sum  of         dollars  and  cents,  or  any  part  thereof,  this  Depo- 

ent  has  not  nor  any  person  by  order,  or  to  this  Deponent's 

nowledge  or  belief,  for  use,  received  any  security  or  satisfaction 

rhatsoe\er,  save  and  except  the  ,  hereinafter  mentioned ;  that  the 

laim  was  not  procured  for  the  purpose  of  influencing  the  proceedings  under 
lie  Act  of  Congress  entitled  "  An  Act  to  Establish  a  Uniform  System  of 
iankruptcy  throughout  the  United  States,"  approved  March  2,  1867  ;  that 
0  bargain  or  agreement,  expressed  or  implied,  has  been  made  or  entered 
ito  by  or  on  behalf  of  this  Deponent  to  sell,  transfer,  or  dispose  of  said 
laim,  or  any  part  thereof,  against  said  Bankrupt,  or  to  take  or  receive,  di- 
jctly  or  indirectly,  any  money,  property,  or  consideration  whatever,  where- 
y  the  vote  of  this  Deponent  [or,  the  firm  of  which  this  Deponent  is  a,  mem- 
er]  for  Assignee,  or  any  action  on  the  part  of  this  Deponent,  or  any  other 
erson,  in  the  proceedings  under  said  act,  has  been,  is,  or  shall  be  in  any 
ay  affected,  influenced,  or  controlled ;  [JTere  insert  a  particular  description 
''  the  debt,  and  also  of  the  property  hdd  as  security,  and  the  estimated  value 
^  such  property. ~\ 


Deponent, 

Subscribed  and  sworn  [or,  affirmed]  to,  at  ,  on  the 

lyof  ,A.D.  18     , 

Before  me , 

District  Judge,  [or.  Register  in  Bankruptcy, 

Or,  U.  S.  Commissioner.'] 

Received  by  me,  at  this  day  of  ,  A.D.  18    . 

, 

Assignee. 
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Form  No.  22. 
DEPOSITION  FOR  PROOF  OF  DEBT  WITHOUT  SECURITY. 

ti  the  District  Court  of  the  United  States, 
'or  the  District  of 


In  the  Matter  of 


Bankrupt 


Ix  Bankeuptct. 


District  of  ,  ss : 

At  ,  in  the  County  of  ,  and  State  of  , 

n  the  day  of  ,A.D.  18     ,  before  me  came  , 

f  ,  in  the  County  of  ,  and  State  of  ,  and 

lade  oath,  [or,  affirmation,]  and  says,  that  the  said  ,  the  pe'r- 

on  whom  a  Petition  for  adjudication  of  Bankruptcy  has  been  filed, 

t  and  before  the  filing  of  the  said  Petition,  and  still  ■  . 

ustly  and  truly  indebted  to  this  Deponent  in  the  sum  of,  [Mere  state  the 
mount,  and  describe  the  consideration  of  the  Debt,  and 'whether  any,  and 
that,  payments  have  been  made  thereon,']  for  which  said  sum  of 
ollars  and  cents,  or  any  part  thereof,  this  Deponent  says  that 

he    has  not,  nor  has  any  person  by  h  order,  or  to  this  De- 

onent's  knowledge  or  belief,  for  use,  had,  or  received  any 

lanner  of  satisfaction  or  security  whatsoever. 

And  this  Deponent  further  says  that  the  said  claim  was  not  procured  for 
he  purpose  of  infl.uencing  the  proceedings  under  the  Act  of  Congress  en- 
itled  "  An  Act  to  Establish  a  Uniform  System  of  Bankmptcy  through9iit 
he  United  States,"  approved  March  2, 1867  ;  that  no  bargain  or  agreement, 
xpress  or  implied,  has  been  made  or  entered  into  by  or  on  behalf  of  this 
)eponent,  to  sell,  transfer,  or  dispose  of  said  claim,  or  any  part  thereof, 
gainst  said  Bankrupt,  or  to  take  or  receive,  directly  or  indirectly,  any 
loney,  property,  or  consideration  whatever,  whereby  the  vote  of  this  De- 
onent  for  Assignee,  or  any  action  on  the  part  of  this  Deponent,  or  any 
ther  person  in  the  proceedings  under  said  Act,  has  been,  is,  or  shall  be  in 
ny  way  afiiected,  influenced,  or  controlled. 


Deposing  Creditor. 
Subscribed  and  sworn  [or,  affirmed]  to,  before  me. 


Hec/ister  in  Bankruptcy. 


POEMS  IN  BANKRUPTCY. 

Form  No.  23. 

DECLARATION  FOE  PROOF  OF  BEBT  BY  OFFICER  OF  CORPORATION. 

1  the  District  Court  of  the  United  States, 
or  the  District  of 


927 


In  the  Matter- of 


Bankrupt 


In  Bankruptcy. 


District  of  ,  ss: 

I,  ,  of  ,  in  the  County  of  ,  and  State 

f  ,  President  [or,  Cashier,  or,  Treasui:er,  or,  as  the  case  may  be] 

f  ,  ,  being  a  Corporation  incorporated  by  and  under  the  laws 

f  the  State  of  ,  and  carrying  on  business  at  ,  in  the  State 

f  ,  being  duly  sworn,  do  solemnly  declare  that  I  am  such  oiEcer,  and 

uly  authorized  to  make  this  proof,  and  that  the  statement  of  the  , 

etween  the  said  Corporation  and  the  said  Bankrupt,  hereunto  annexed,  is  a 
ill  true,  and  complete  statement  of  account  between  the  said  Corjjoration 
nd  the  said  Bankrupt ;  and  that  it  is  within  my  own  knowledge  that  the 
ebt  thereby  appearing  to  be  due  from  the  estate  of  said  Bankrupt  to  the 
aid  Corporation  was  incurred  on,  or  before  the  day  of  ,  and 

yi  the  consideration  therein  stated ;  and  that  to  the  best  of  my  knowledge 
nd  belief  the  said  debt  still  remains  unpaid  and  unsatisfied.  And  I  do  fur- 
lier  declare  that  said  claim  was  not  procured  for  the  purpose  of  influencing 
he  proceedings  under  said  Act,  and  that  no  bargain  or  agreement,  express 
r  implied,  has  been  made  or  entered  into  by  or  on  behalf  of  said  Corpora- 
ion  to  sell,  transfer,  or  dispose  of  the  said  claim  or  any  part  thereof,  against 
ach  Bankrupt,  or  to  take  or  receive,  directly  or  indirectly,  any  money,  prop- 
rty,  or  consideration  whatever,  whereby  the  vote  of  such  Corporation,  or 
f  any  person  in  the  proceedings  under  said  Act  was,  is,  or  shall  be,  in  any 
ray,  affected,  influenced,  or  controlled. 


President  [or,  as  the  case  may  be] 
of  the  Company,  [or.  Association.] 
Declared  under  oath  at  ,  this         day  of  ,  A.D.  18 


Before  me; 


Register  in  Bankruptcy. 


FOKMS   IJN    JlAJNJlKurnJi. 


Form  JVo.  24. 
AFFIDAVIT  FOR  PROOF  OF  DEBT  BY  AGENT  OR  ATTORNEY. 

tlie  District  Court  of  the  United  States, 
•  the  District  of 


In  the  Matter  of 


).  In  BANKEtTPTCT. 


Bankrupt 


District  of  ,  ss  : 

)nthis         day  of  ,  A.D.  18     ,  before  me,  ,  Register 

Bankruptcy,  [or,  U.  S.  Commissioner,  or  other  proper  officer,]  of  said  Dig- 
it, personally  appeared  ,  of  ,  in  the  County  of  , 
I  State  of  ,  Attorney,  [or,  Authorized  Agent,]  of  ,  in  the 
mty  of  ,  and  State  of  ,  and  after  heing  by  me  duly  sworn, 
,  affirmed,]  says  that  the  said  ,  the  person  by  [or,  against]  whom 
etition  for  Adjudication  of  Bankruptcy  has  been  filed,  ,  at 
I  before  the  filing  of  the  said  Petition,  and  still  justly  and  truly  in- 
)ted  to  the  said  ,  in  the  sum  of  dollars  and  cents, 
ere  particularly  describe  the  consideration  of  the  debt,  and  whether  any, 
.,]  for  which  said  sum  of  dollars  and  cents  ,  or  any  part 
reof,  this  Deponent  says  that  he  has  not,  nor  has  any  person  by 
Order,  or  to  this  Deponent's  knowledge  or  belief,  for  use  had  or 
eived  any  manner  of  satisfaction  or  security  whatsoever.  And  this  De- 
lent  further  says,  that  the  claim  was  not  procured  for  the  purpose  of  influ- 
;ing  the  proceedings  under  the  Act  of  Congress  entitled  "  Ak  Act  to  Es- 
"lish  a  Uniform  System  of  Bankruptcy  throughout  the  United  States," 
jroved  March  2, 1867 ;  that  no  bargain  or  agreement,  express  or  implied, 
1  been  made,  or  entered  into,  by,  or  on  behalf  of  such  creditor  to  sell,  trans- 
,  or  dispose  of  said  claim,  or  any  part  thereof,  against  said  Bankrupt,  or 
take  or  receive,  directly  or  indirectly,  any  money,  property,  or  consider- 
Dn  whatever,  whereby  the  vote  of  such  Creditor  for  assignee,  or  any  ac- 
a  on  the  part  of  such  Creditor,  or  any  other  person  in  the  proceedings  un- 
•  said  Act,  has  been,  is,  or  shall  be,  in  any  way  afiected,  infiuenced,  or  con- 
lled.  And  this  Deponent  further  says,  that  he  is  duly  authorized  by  his 
ncipal  to  make  this  Affidavit,  and  that  it  is  within  his  knowledge  that 
!  aforesaid  debt  was  incurred,  as  and  for  the  consideration  above  stated,^ 
i  that  such  debt,  to  the  best  of  his  knowledge  and  belief,  still  remains  un- 
d  and  unsatisfied. 

Subscribed  and  sworn  [or,  affirmed]  to,  this        day  of  ,A.D.  18    , 

'ore  me — 


District  Judge,  [or.  Register  in  SanJcruptcy  / 
Or,  U.  S.  Commissioner.] 

Received  by  me,  this  "day  of  ,  A.D.  18    . 

Assignee. 
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Form  JVo.  25. 

PROOF  OF  DEBT  WITH  SECURITY  BY  AGENT, 

In  the  District  Court  of  tjie  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


In  Bankeuptcy. 


At  ,  in  said  District, 

on  the      day  of         ,A.D.  18     . 
Before  Mi-.  , 

Register  in  Bankruptdy, 

District  of  ,  ss : 

.    On  the  day  above  mentioned,  personally  came  ,  attorney  [or,  au- 

thorized agent]  of  ,  who  being  duly  and  examined  at  the  time 

and  place  aforesaid,  upon  h  oath,  says  that  ,  the  per- 

son whom  a  Petition  for  Adjudication  of  Bankruptcy  is  filed,  w 

at  and  before  the  filing  of  the  said  Petition,  and  still  justly  and 

truly  indebted  to  the  said  ,  in  the  sum  of  dollars 'and  cents, 

for  which  said  sum  of         dollars  and  cents,  or  any  part  thereof, 

this  Deponent  has  not,  nor  any  person  by  order,  to  this  De- 

ponent's knowledge  or  belief,  for  the  use  of  said  ,  re- 

ceived any  security  or  satisfaction  whatsoever,  save  and  except  the 
hereinafter  mentioned.  And  this  Deponent  further  says  that  he  is  duly  au- 
thorized by  his  principal  to  make  this  deposition,  and  that  it  is  within  his 
knowledge  that  the  albresaid  debt  was  incurred  as  and  for  the  consideration 
above  stated ;  and  that  such  debt,  to  the  best  of  his  knowledge  and  belief, 
still  remains  unpaid  and  unsatisfied ;  that  the  claim  was  not  procured  for 
the  purpose  of  influencing  the  proceedings  under  the  Act  of  Congress  en- 
titled "  An  Act  to  Establish  a  Uniform  System  of  Bankruptcy  throughout 
the  United  States,"  approved  March  2, 1867 ;  that  no  bargain  or  agreement, 
expressed  or  implied,  has  been  made,  or  entered  into,  by  or  on  behalf  of 
such  Creditor  to  sell,  transfer,  or  dispose  of  said  claim,  or  any  part  thereof, 
against  said  Bankrupt,  or  to  take  or  receive,  directly  or  indirectly,  any 
money,  property,  or  consideration  whatever,  whereby  the  vote  of  such  Cred- 
itor for  Assignee,  or  any  action  on  the  part  of  such  Creditor,  or  any  other 
person  in  the  proceedings  under  said  Act,  has  been,  is,  or  shall  be  in  any 
way  affected,  influenced,  or  controlled.  • 

[Here  insert  a  description  of  the  debt,  and  also  of  the  property  held  as  se- 
curity, and  the  estimated  value  of  such  property. ~\ 

Subscribed  and  tp,  this  day  of  ,A.D.  18    , 

Before  me,  , 

Register  in  Bankruptcy.    • 

Received  by  me,  this  day  of  ,A.D.  18    . 

,  Assignee. 
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Ihrm  JVo.  26. 
LETTER  OE  ATTORNEY  TO  REPRESENT  CREDITOR. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


>  In  Baitoeuptct. 


Bankrupt 


To 


Sir,  [Messrs.,  or  Gentlemen :] — 

I,  ,  of  the  of  ,  in  the  County  of  , 

and  State  of  ,  do  hereby  authorize  you  [or,  either  of  you]  to  attend 

the  meeting,  or  meetings  of  Creditors  of  the  Bankrupt  aforesaid,  advertised, 
or  directed  to  be  held  at  a  Court  of  Bankruptcy  at  ,  on 

the  day  of  ,A.D.  18     ,  the  day  notified  in  the  Warrant 

issued  to  the  Messenger  by  said  Court  in  said  matter,  or  at  such  other  place 
and  time  as  may  be  appointed  by  the  Court  for  holding  such  meeting  or 
meetings,  or  at  which  such  meeting  or  meetings,  or  any  adjournment  or  ad- 
journments thereof,  may  be  held,  and  then  and  there,  from  time  to  time, 
and  as  often  as  there  may  be  occasion,  for  ,  and  in 

name  to  vote  for  or  against  any  proposal  or  resolution  that  may  be  then 
submitted  under  the  12th,  13th,  14th,  18th,  19th,  21st,  22d,  23d,  27th,  28th, 
33d,  36th,  37th,  42d,  and  43d  Sections  of  the  Act  entitled  "An  Act  to  Es- 
tablish a  Uniform  System  of  Bankruptcy  throughout  the  United  States," 
approved  March  2, 1867  ;  and -in  the  choice  of  assignee,  or  assignees,  of  the 
Estate  of  the  said  Bankrupt,  and  for  ,  [or,  either  of  us]  to  accept 

such  appointment  of  assignee  ;  and  with  like  powers  to  attend  and  vote  at 
,  any  other  meeting,  or  meetings,  of  Creditors,  or  sitting,  or  sittings,  of  the 
Court,  which  may  be  held  therein  for  any  of  the  purposes  aforesaid,  or  the 
Declaration  of  Dividend,  or  for  any  other  purpose  in  interest 

whatsoever. 

In  witness  whereof,  have  hereunto  signed  name  , 

and  affixed  seal    the        day  of  ,,A.D.  18     . 

Signed,  Sealed,  and  Delivered  in ,  [l.  s.] 

presence  of— ,  [l.  s.] 

,  [l.  s.] 


[Note.— The  party  executing  the  above  letter  of  attoiiiey  may  acknowledge  the  same  be- 
fore a  Judge,  Register,  Clerk,  or  Commissioner  of  the  Court,  or  any  officer  authorized  to  take 
the  acknowledgment  of  Deeds  or  other  Instrnments  in  Writing.] 

•    [N.  B.— Upon  the  above  letter  of  attorney  should  be  endorsed  the  following  Certificate  of  the 
Register,  to  wit :  "  Exhibited  to  me,  this         day  of  ,A.D.  18    ,  at  .] 


Megister  in  bankruptcy. 
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Form  No.  27. 
AFFIDAVIT  OF  LOST  BILL  OR  NOTE. 


Li  the  District  Court  of  the  United  States, 
For  the  District  of 


lu  the  Matter  of 


Bankrupt 


►  In  Bankeuptcy. 


District  of  ss : 

On  this  day  of  ,  A.D.  1 8     ,  at  ,  oomes 

before  me  ,  of  ,  in  the  County  of  ,  and  State 

of  ,  and  makes  and  says  that  he  has  made  a  careful  search 

for  the  Bill  of  Exchange,  [or,  note,]  the  particulars  whereof  are  under  writ- 
ten, and  which  ha  been  proved  under  this  estate-by  ,  but  that  he, 
this  Deponent,  has  not  been  able  to  find  the  same,  and  verily  believes  that 
the  same  has  been  lost  or  mislaid ;  and  this  Deponent  further  says  that  he 
has  not,  nor  has  the  said  ,  or  any  person  or  persons, 
to  their  use,  to  this  Deponent's  knowledge  or  belief,  negotiated  the  said 
Bill,  [or,  note,]  nor  in  .any  manner  parted  with,  or  assigned,  the  legal  or  ben- 
eficial interest  therein,  or  any  part  thereof;  and  that  he,  this  Deponent,  is 
the  person  now  legally  and  beneficially  interested  in  the  same,  and  entitled 
to  receive  for  his  own  use  all  dividends  in  respect  thereof. 

£iU  or  7iote  above  referred  to.. 


Date. 


Drawer  or  Maker. 


Acceptor. 


Sum. 


Subscribed  and 
A.D.  18    . 


to,  before  me, 


on  this        day  of 


Hegister,  or  U.  S.  Commissioner  [or,  other  proper  officer. 1 

Upon  the  above-nanied  Deponent  signing  the  annexed  letter  of  bidemni- 
tj,  and  giving  security  to  the  satisfaction  of  the  official  assignee,  I  direct  the 
dividend  to  be  paid  to  him. 


Titinratpv  *«.    Tin/n.hvijnf.f^tt . 
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Fm'm  of  notice  of  Tndemniflcdtion  to  Megister. 

In  the  matter  of  ,  of  ,  Bankrupt  . 

SiE ;  The  Bill  [or,  Note]  mentioned  helow,  proved  by   _  ,  tinder  this 

estate,  having  been  lost  or  mislaid,  and  the  following  dividend  having  been 
declared  thereon,  but  not  yet  paid,  viz : —  ,  in  consideration  of 

your  paying  to  or  to  order  the  dividend  above  men. 

tioned  ,  hereby  undertake  to  indemnify  you  against  all  claims  of  any 

other  person  to  the  said  dividend,  or  any  part  thereof;  and  from  all  loss, 
damage,  and  expense,  which  you  or  your  Executors  or  Administrators  may 
sustain  by  reason  of  your  making  such  payment  to  me ;  and  if  it  should 
hereafter  appear  that  the  said  sum  of  $  ,  or  any  part  thereof,  with 

the  dividend  already  received  or  declared  up  to  this  day,  exceed  the  amount 
of  the  Bill  [or.  Note]  hereby  engage  to  repay  the  same  to  you,  or  to  the  as- 
signee, or  assignees,  of  the  above  estate,  with  interest  at  the  rate  of  per 
cent,  per  annum  from  this  day. 

Dated  at  ,this  ,A.D.  18    . 


mil  or  Note  above  referred  to. 


Date. 


Drawer  or  Maker. 


Acceptor. 


Sum. 


To  Mr. 


Sureties  of  Creditor  receiving  Dividend, 
,  Megister  in  Bankruptcy. 


Form  Wo.  28. 

NOTICE  AND  REQUEST  OF  ASSIGNEE. 

(2d  meeting  of  Creditors.) 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


To  the  Hon. 


In  Bankextptct. 


_,  Judge  of  the  District  Court, 


[or,  Hegister  in  Banhn<ptcy\  in  the  above  District. 
Sir  :  I,  [or,  we,]  the  Assignee^  of  the  estate  of  said  Bankrupt   ,  respectfully 
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that  the  period  of  three  months  has  elapsed  since  the  date  of  the  Adjudica- 
tion of  Bankruptcy  in  said  case,  and  request  that  the  Court  will  order  a  Gen- 
eral Meeting  of  the  Creditors  of  said  Bankrupt ,  to  which  may  make 
report  of  proceedings  in  trust,  according  to  the  provisions  of  the  Twenty- 
BBventh  Section  of  the  Bankrupt  Act  of  March  »,  186Y. 

,  Assignee. 

Order  TTiereon — J3y  the  Court,  or  Megister. 

Upon  the  foregoing  application  of  ,  Assignee    of  the  estate  of  , 

Bankrupt ,  it  is  Ordered  that  a  second  General  Meeting  of  the  Creditors  of 
said  Bankrupt  be  held  at  ,  in  said  District,  on  the        day  of        ,  A.D. 

18    ,  at      o'clock     m.,  at  the  oifice  of  ,  one  of  the  Registers  in 

Bankruptcy  in  said  District,  for  the  purposes  named  in  the  Twenty-seventh 
Section  of  the  Bankrupt  Act  of  March  2, 1867. 

And  it  is  further  Ordered,  That  the  Assignee  give  notice  of  said  meeting 
by  sending  written  or  printed  notices  by  mail,  post-paid,  of  the  time  and  place 
of  said  meeting  to  all  known  Creditors  of  said  Bankrupt ;  and  that  also 
notify  the  Bankrupt  to  be  present  thereat ;  and  shall  also  publish  notice 
of  the  time  and  place  of  said  meeting  on  two  diiferent  days  in  the  newspaper 
called  the  ,  printed  at  ,  at  least        days  prior  to  said 

meeting. 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and 

/  Seal  of  \    the  seal  thereof,  at  ,  in  said  District,  on  the 

Ithe  Court.;    day  of  ,A.D;18    . 

» 
Clerk  of  District  Court,  for  said  District. 


Form  No.  29. 

FORM  OF  RETURN  OF  ASSIGNEE  TO  BE  SUBMITTED  TO.  THE  REGISTER  IN 
RANKRUPTCY  PRESIDING  AT  SAID  MEETING. 


In  the  Matter  of 


Bankrupt 


In  Baistkeuptct. 


.) 


Distiict  of  ,  ss : 

I,  \or,  we,]  Assignee   of  the  estate  of  ,  a  Bankrupt,  do  certify  that 

have  caused  the  notices  required  by  the  foregoing  order  to  be  published 
in  the  newspaper  called  the  ;  printed  at  ,  on  the 

day  of  ,  A.D.  18      ;  and  that  have  caused  written  or  printed 

notices  of  the  time  and  place  of  said  meeting  to  be  sent  by  mail,  post-paid,  to 
all  known  Creditors  of  said  Bankrupt.  Said  notices  were  mailed  at  the  post- 
office  in  ,  on  the  day  of  ,  A.D.  18  ,  at  days 
prior  to  the  date  appointed  for  the  said  meeting. 

,  Assignee. 

Subscribed  and  to,  at  ,this        day  of  ,  A.D.  18    . 

Before  me,  , 

Register  in  Bankruptcy. 

[N.B Like  forma  may  be  vMifar  the  third  meeting  of  Creditors,  and  for  mbaequent  meetintjs,  if  such  are 


I J 41..  ^ < 
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Mrm  No.  30. 
DIVIDEND  MEETING. 

In  the  District  Court  of  the  -United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt 


-  In  Bankeuptcy. 


At     .  ,  in  said  District, 

on  the  day  of  ,  AD.  18    . 

District  of  ,  ss : 

Memoeandum. — That  at  a  meeting  of  the  Bankrupt's  Creditors  duly  called 
and  held  this  day  for  the  purposes  set  forth"  in  the  27th  Section  of  the  Act 
entitled  "  An  Act  to  Establish  a  Uniform  System  of  Bankruptcy  throughout 
the  United  States,"  approved  March  2,  1867,  we,  the  undersigned,  being  the 
majority  in  value  of  the.Creditors  of  the  said  Bankrujit  present,  or  represent- 
ed at  this  meeting,  seeing  that  it  appears  by  the  accounts  of  the  Assignee 
,  now  filed,  that  there  is  a  balance  of  dollars,  standing 

to  the  credit  of  this  estate,  in  the  Bank  of  ,  and  a  balance  of 

dollars  in  the  hands  of  the  ,  do  Resolve  that  after  payment  of 

all  proper  costs,  charges,  and  expenses,  and  after  deducting  and  retaining  a 
sum  sufficient  for  all  undetermined  claims,  which,  by  reason  of  the  distant 
residence  of  the  Creditors,  or  for  other  reason  satisfactory  to  us,  have  not 
been  proved,  and  for  other  expenses  and  contingencies,  the  sum  of 
dollars  remains  for  distribution  among  the  Creditors  of  the  above-named 
Bankrupt,  who  have  proved  their  debts  against  the  said  Bankrupt's  estate. 
And  it  was  further  Resolved  by  the  undersigned  Creditors  that  the  said 
sum  be  divided  among  the  Creditors  who  have  proved  their  claims  against 
said  estate,  and  that  such  proceedings  be  had  for  declaring  and  paying  said 
dividend  as  are  required  by  the  27th  Section  of  said  Act. 


Creditors. 

I  hereby  certify  to  the  above. , 

Register  in  Rankruptcy. 

[N.  B. — In  case  one  half  in  value  of  the  Creditors  shall  not  be  represented  at  such  meeting, 
the  fact  shall  be  so  stated  in  the  Memorandum,  and  the  amount  to  be  divided,  and  the  order 
for  a  dividend,  shall  be  made  and  signed  by  the  Assignee  in  accordance  with  the  provisions  of 
the  27th  Section  of  said  Act.] 

[N.  B. — Like  forms  may  be  used  for  the  further  proceedings  provided  for  in  the  28th  SectioB 
of  said  Act.] 
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Form  No.  31. 

NOTICE  OF  DIVIDEND. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


>In  BAifKEUPTCT. 


Bankrupt  . 


At  ,  on  the        day  of        ,A.D.  18    . 

Sir:  I  hereby  inform  you  that  you  may,  on  application  at  my  oflice, 
,  on  the  day  of  ,  or  on  any  day  thereafter, 

between  the  hours  of  ,  receive  a  Warrant  for  the  Divi- 

dend due  to  you  out  of  the  above  estate.  If  you  cannot  personally  attend, 
the  Warrant  will  de  delivered  to  your  order  on  your  filling  up  and  signing 
the  subjoined  letter.  The  bills  and  securities,  if  any,  exhibited  at  the  time 
of  the  proof  of  your  debt  must  be  produced  to  me  before  the  Warrant  of 
Dividend  can  be  received. 

I  am,  sir,  your  obedient  servant, 

. ,  Assignee. 

To 
Subjoined  letter  authorizing  Assignee  to  give  Warrant  to  party  other  than 

Creditor. 


To  Mr. 

Assignee  in  Banhruptcy  of  the  estate  of 
Sir  :  [or,  Messrs.]  Please  to  deliver  to 
payable  to  me  out  of  the  above  estate. 
Yours,  &c., 


,18     . 

,  Hankrupt. 
the  Dividend  Warrant 


.,  Creditor. 


Form  JSfo.  32. 

LIST  OF  PROOFS, AND  CLAIMS  FOR  DIVIDEND. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt 


'  Isr  Bankettptcy. 


At  ,  in  said  District, 

on  the        day  of        ,  A.D.  18    , 
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A  list  of  debts  proved  and  claimed  under,  the  bankruptcy  of  , 

aforesaid,  with  Dividend  at  the  rate  of  per  cent,  this 

day  declared  thereon  by  Mr.  ,  one  of  the  Registers  in 

Bankruptcy  of  said  District  Court. 


No. 

Cieditors. 

To  be  placed  alphabetically,  and  the  names  of  all  the  par- 
ties to  the  proof  to  be  carefully  set  forth. 

Sum  proved. 

The   claims    to  be   set 
forth  in  the  same  man- 
ner at  the  end  of  the 
whole  of  the  profits. 

Dividend. 

1 

Dollars. 

Cents. 

Dolls. 

Cts. 

Register  in  Banlcruptcy. 
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Form  No.  34. 

PETITION  OF  ASSIGNEE  FOR  POWER  TO  RELIEVE  PROPERTY  FROM  LIEN. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt 


'  In  Bankeuptct. 


To 


,  Assignee  of  the  estate  of  said  Bankruf)t,  respectfully  rep- 
resents that  a  certain  portion  of  said  Bankrupt's  estate,  to  wit :  [Here  deserve 
the  estate  or  property  and  its  estimated  vdlue,^  is  subject  to  a  mortgage,  [De- 
scribe the  mortgage,]  or  to  a  conditional  contract,  [Describing  it,]  or  to  a  lien, 
[Describe  the  origin  and  nature  of  the  Hen,]  or,  (if  the  property  be  personal 
property,)  has  been  pledged  or  deposited  and  is  subject  to  a  lien  for,  [De- 
scribe the  nature  of  the  lien,]  and  that  according  to  the  best  judgment  of 
your  Petitioner  it  would  be  for  the  interest  of  the  Creditors  of  said  estate 
that  said  property  should  be  redeemed  and  discharged  from  the  lien  there- 
on. Wherefore  pray  that  may  be  empowered  to  pay  out  of  the  assets 
of  said  estate  in      hands  the  sum  of  ,  being  the  amount  of  said  lien,  in 

order  to  redeem  said  property  therefrom. 

Dated  this  day  of  ,  A.D.  18    . 

,  Assignee. 

[N.  B. — If  the  prayer  is  for  a  sale  of  the  property,  strike  out  all  after  the  words  "judgment 
a/your  Petitioner,"  and  insert  "it  would  be  for  the  interest  of  the  creditors  of  said  estate  that 
said  property  should  be  sold,  subject  to  said  mortgage,  lien,  or  other  encumbrance.  Where- 
fore he  prays  that  he  may  be  authorized  to  make  sale  of  said  property,  subject  to  the  encum- 
brance thereon,  in  the  manner  prescribed  by  the  general  order  for  the  sale  of  property  not 
encumbered." 


Form  Ko.  35. 

ASSIGNEE'S  RETURN  WHERE  THERE  ARE  NO  ASSETS. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt 


>In  Baxkeitptcy. 


At 
on  the 
District  of  ,  si : 

On  the  day  aforesaid,  before  me  comes 
of  ,  and  State  of  ,  and  makes 


,  in  said  District, 
day  of        ,  A.D.  18    . 

,  of  ,  in  the  County 

.  and  savs  that  he.  this 
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Deponent,  as  Assignee  [or,  one  of  the  Assignees]  of  the  estate  and  effects  of 
the  above-named  Bankrupt  ,  neither  received  nor  paid  any  moneys  on  ac- 
count of  the  estate. 
Subscribed  and  to,  at  ,  this  day  of  ,  A.D.  1 8    . 

Before  me,  , 

Register  in  Bankruptcy. 


liorm  ISO.  36. 

ASSIGNEE'S  NOTICE  FOK  SETTLEMENT  OF  HIS  ACCOUNTS  PREPARATORY 

TO  PINAL  DIVIDEND. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt 


-In  Bankruptcy. 


At        ,  on  the        day  of  ,  A.D.  18    . 

To , 

Sir: 

This  is  to  give  you  notice  tliat  I  have  filed  my  final  accounts  as  assignee 
of  the  estate  of  ,  Bankrupt  ,  in  said  Court,  and  that  on  the 

day  of  next,  I  shall  apply  to  said  Court  for  the  settlement  of  my 

said  accounts,  and  for  a  discharge  from  all  liability  as  Assignee  of  said  estate 
in  accordance  with  the  provisions  of  the  twenty-eighth  section  of  the  Bank- 
rupt Act  of  March  2, 1867. 

Yours,  &c., ,  Assignee. 


Form  No.  37. 
AFFIDAVIT  TO  BE  MADE  BY  ASSIGNEE. 


Li  the  District  Court  of  the  United  States, 
For  the.  District  of  , 


In  the  Matter  of 


Bankrupt 


-In  Bankruptcy. 


District  of  ,  ss : 

On  this  day  of  ,  A.D.  1 8     ,  before  me  comes  , 

of  ,  in  the  county  of  ,  and  State  of  ,  and  makes 

,  and  says  that  he,  this  Deponent,  was,  on  the  day  of  , 

A.D.  18    ,  appointed  Assignee  of  the  estate  and  eifects  of  the  above-named 

"BankiTint.  and  that  as  such  he  has  conducted  the  settlement  of  the 
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said  estate.     That  the  account  hereto  annexed  containing  sheets  of 

Paper,  the  first  sheet  whereof  is  marked  with  the  letter  [Jieference  may 

here  also  be  made  to  any  prior  account  filed  by  Deponent']  is  true,  and  such 
account  contains  entries  of  every  sum  of  money  received  by  Deponent,  on 
account  of  the  estate  and  effects  of  the  above-named  Bankrupt  ,  and  that 
the  payments  purporting  in  such  account  to  have  been  made  by  Deponent 
have  been  so  made  by  him.  And  he  asks  to  be  allowed  for  said  payments 
and  for  charges  of  settlement  as  set  forth  in  said  accounts. 

.  . ,  Assignee, 


Sworn  to  and  subscribed  at          ,  in  said          District  of          ,  this 
day  of              ,  A.D.  18    . 
Before  me.  ^ , 

Jtegister  in  Bankruptcy, 
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'    Form  JSTo.  39. 

ORDER  OF  SETTLEMENT  AND  DISCHARGE  OF  ASSIGNEE. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 

-  In  Bankruptcy. 

Bankrupt  . 

District  of 

,ss: 

The  foregoing  account  having  been  presented  for  allowance,  and  having 
been  examined  and  found  correct,  it  is  Ordered^  That  the  same  be  allowed, 
and  that  the  said  Assignee  be  discharged  according  to  the  provisioiis  of  the 
28th  Section  of  the  Bankrupt  Act  of  March  2, 1867. 


District  Judge,  [or,  Eegisteri\ 


Form  No.  40. 
PETITION  FOR  REMOVAL  OF  ASSIGNEE. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt 


In  Bankruptcy. 


To  the  Hon.  , 

Judge  of  the  District  Court,  for  the  District  of 

District  of  ,  ss  : 

The  petition  of  ,  one  of  the  parties  interested  in  the  settlement 

of  said  Bankrupt's  estate,  petitioning,  respectfully  represents,  that  , 

heretofore  appointed  Assignee  of  said  Bankrupt's  estate,  [JBere  set  forth  the 
particular  cause  or  causes  for  which  such  removal  is  requested.] 

Wherefore  pray  that  notice  may  be  served  upon  said  , 

Assi,o;nee  as  aforesaid,  to  show  cause,  at  such  time  as  may  be  fixed  by  the 
Court,  why  an  order  should  not  bo  made  removing  him  from  said  trust. 


Subscribed  and  sworn  \or,  affirmed]  to,  this         day  of  A  D  18 

at                      ,  in  said  District.  >     •    •         > 

Before  me,  


7?nniot^n   ,>■/■,      7^™.,  7— ...J  —  . 
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Form  No.  41. 

NOTICE  OF  MOTION  FOR  REMOVAL. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt 


To. 


In  Bankruptcy. 


At    ,  on  the    day  of   ,A;D.  18 


Assignee  of  the  estate  of  ,  JBanlcrupt. 

You  are  hereby  notified  to  appear  before  this  Court,  at  ,  on  the 

day  of  ,A.D.  18     ,  at        o'clock        m.,  to  show  cause  (if  any  you 

have)  why  you  should  not  be  removed  from  your  trust  as  Assignee  as  afore- 
said, according  to  the  prayer  of  the  Petition  of  ,  one  of  the  parties  in- 
terested in  said  estate,  filed  in  this  Court  on  the  day  of  ,  A.D.  18  , 
in  which  it  is  alleged,  yHere  insert  the  allegation  of  the  Petition^ 

Hereof  fail  not.  ,  Clerk,  &a. 

[N.  B. — To  be  sewed  by  the  Marshal,  and  return  to  be  made  in  usual  form. J 


Form  No.  42. 


ORDER  FOR  MEETING  OF  CREDITORS  TO  CONSIDER  QUESTION   OF  REMO- 
VAL OF  ASSIGNEE  AND  AI-POINTMENT  OF  HIS  SUCCESSOR. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt 


'In  Bankruptcy. 


At    ,  on  the   day  of   ,  A.D.  18 


District  of  ,  ss : 

Whereas  ,  of  ,  has  filed  his  petition  in  this  Court  for 

the  removal  of  ,  heretofore  appointed  Assignee  of  the  estate  of 

said  ,  Bankrupt  ,  setting  forth,  lITere  insert  the  allegations  of 

the  Petition.'] 

It  is  Ordered,  That  the  Clerk  of  this  Court  give  notice  to  the  Creditors 
of  ,  by  letter  to  be  mailed  to  each  within  days  after  the  date 
of  this  order,  that  a  meeting  of  said  Creditors  will  be  held  at  ,  on 

the  day  of  ,A.D.  18  ,  at  o'clock  m.,  at  which  Mr.  _  ,  one 
of  the  Registers  of  this  Court,  will  preside,  for  the  purpose  of  considering 
the  question  of  recommending  such  removal,  and  appointing  a  successor  in 
said  trust.  . ,  District  Judge. 

[N.  B.— If  the  meeting  is  called  upon  an  application  of  a  majority  in  number  and  value  of 
the  Creditors  of  the  Bankrupt,  the  Form  may  be  varied  accordingly. 

[The  vote  for  removal  is  substantially  the  same  Form  as  that  for  the  appointment  of  As- 
signee in  Form  No.  16,  substituting  "removal"  for  "appointment;"  and  the  Form  of  vote  for 
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Form  No.  43. 

OEDER  FOR  REMOVAL  OF  ASSIGNEE. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 

Bankrupt 


■  In  Bankeuptct. 


At  ,  on  the        day  of  ,  A.D.  18    . 

District  of  ,  ss : 

Whereas  ,  of  ,  did,  on  the  day  of  , 

A.D.  18     ,  present  his  Petition  to  this  Court,  stating  as  therein  set  forth,  and 
praying  that  '  ,  the  Assignee  of  the  estate  of  said  , 

Bankrupt,  might  be  removed : 

Now,  THBRBFOEE,  upon  reading  the  said  Petition  of  the  said  .  , 

and  the  evidence  submitted  therewith,  and  upon  hearing  what  was  alleged 
by  Mr.  ,  of  counsel  on  behalf  of  said  Petitioner,  and  by  Mr.  , 

of  counsel  for  ,  Assignee  as  aforesaid,  and  upon  the  evidence  sub- 

mitted on  behalf  of  said  Assignee, 

It  is  Ordered,  That  the  said  be  removed  from  the  trust  of  As. 

signee  of  the  estate  of  said  Bankrupt,  and  that  the  costs  of  the  said  Petition, 
er  incidental  to  said  Petition  be  paid  by  said  ,  Assignee,  \or,  out 

of  the  estate  of  the  said  ,  subject  to  prior  charges.] 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and 

/  Seal  of  \   the  seal  thereof,  at  ,  in  said  District,  on  the 

\the  Court./    day  of  ,A.D.  18     . 


Clerh  of  District  Court  for  said  District. 


Form  No.  44. 
FURTHER  ORDER. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 

Bankrupt 


►  In  Bankeuptct. 


At  ,  on  the        day  of  ,A.D.  18    . 

District  of  ,  ss  : 

Whbeeas  ,  heretofore  appointed  Assignee  of  the  estate  of 

said  Bankrupt  ,  has,  upon  the  Petition  of  ,  and  after  hearing  there- 

on, been  removed  from  said  trust. 

It  is  Ordered,  That  a  meeting  of  the  Creditors  of  said         be  held  at        , 
in  ,  in  said  District,  on  the        day  of  ,A.D.  18    ,  at 

which  Mr.  ,  one  of  the  Registers  of  this  Court,  shall  preside,  for  the 

choice  of  a  new  Assignee  of  said  estate. 
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And  it  is  further  Ordered,  That  the  Clerk  of  this  Court  give  notice  to  said 
Creditors  of  the_  time,  place,  and  purpose  of  said  nieothig,  by  letter  to  each 
to  be  deposited  in  the  mail  within  days  from  the  date  of  this  order.    ' 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and 

(  Seal  of  \    the  seal  thereof,  at  ,  in  said  District,  on  the 

tuie  couit.;    day  of  ,A.D.  18     . 

Clerk  of  District  Court,  for  said  District. 


Form  JSfo.  45. 

ORDER  FOR  BANKRUPT'S  EXAMINATION. 

Iri  the  District  Court  of  the  United  States, 

For  the  District  of  .  , 


In  the  Matter  of 

Bankrupt  . 


In  Bankeuptct. 


At  ,  on  the        day  of  ,  A.D.  18    . 

District  of  ,  ss  : 

On  the  application  of  ,  Assignee  of  said  Bankrupt,  {or,  Creditor 

of  said  Bankrupt,  as  the  case  may  be,]  it  is  Ordered,  That  said  Bankrupt  at- 
tend before  ,  one  of  the  Registers  in  Bankruptcy  of  this  Court, 
at  his  office,  [Describing  the  pldce\  on  the  day  of  ,  at      o'clock 
m.,  to  submit  to  the  examination  required  by  the  26th  Section  of  the 
Bankrupt  Act  of  March  2, 1867,  and  that  a  •copy  of  this  order  be  delivered 
to  him,  the  said                     ,  forthwith. 
Witness  the  Honorable                                   ,  Judge  of  the  said  Court,  and 
f  Seal  of  \    the  seal  thereof,  at                         ,  in  said  District,  on  the 
tthe  Court.;    day  of                   ,A.D.  18    . 

Clerk  of  District  Court,  for  said  District. 

[N.  B. — Where  the  wife  of  the  Bankrupt  is  to  be  examined  the  like  form  may  be  used,  adding 
after  the  description  of  the  application  the  words  "and  for  good  cause  shown  to  this  Court,  she 
be  required  to  attend  before  said  court,  \or,  before  ,  a  Register  in  Bankruptcy."] 


Form  JVb.  46. 

EXAMINATION  OF  BANKRUPT  OR  ANY  WITNESS  EXAMINED  RELATIVE  TO 

THE  BANKRUPTCY. 

In  the  District  Court  of  the  United  States, 
For  the  District  of     ■ 


In  the  Matter  of 

Bankrupt  . 


►  In  Bankeuptct. 


At  ,  in  said  District,  on 

the        day  of  ,A.D.  18     . 

Before  Mr.  , 
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District  of  ,  ss : 

,  of  ,  in  the  County  of  ,  and  State  of  , 

being  duly  and  examined  at  the  time  and  place  above  mentioned, 

upon  h       oath  says  [Sere  insert  substance  of  examination  of  party.'] 

,  Begister. 


Form  No.  4V. 
DECLARATION  TO  BE  MADE  BY  BANKRUPT  OR  HIS  WIFE. 

In  the  District  Court  of  tlie  United  States, 
For  the  District  of 


In  the  Matter  of 

Bankrupt 


-  In  Bankruptcy. 


At  ,  in  said  District,  on 

the        day  of  ,A.D.  18    . 

District  of  ,  ss : 

The  person  declared  a  Bankrupt  under  a  Petition  for  Adjudication  of  Bank- 
ruptcy, filed  on  the  day  of  ,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ,  do  solemnly  that  I  will  make 
true  answer  to  all  such  questions  as  may  be  proposed  to  me  respecting  all 
the  property  of  the  said  ,  and  all  dealings  and  transactions  relating 
thereto,  and  will  make  a  full  and  true  disclosure  of  all  that  has  been  done 
with  the  said  property,  to  the  best  of  my  knowledge,  information,  and  belief. 


Bankrupt,  [  Or,                 ,  the  wife  of  the  said               ,  Bankrupt^ 
Subscribed  and             to,  this           day  of                        ,  A.D.  1 8    . 
Before  me,  

Register  in  Bankruptcy. 


Form  No.  48. 
SUMMONS  OF  WITNESS  AFTER  ADJUDICATION. 

In  the  District  Court  of  the  United  States, 
For  the  Disti-ict  of 


In  the  Matter  of 

Bankrupt 


■  In  Bankeitptcy. 


District  of 


Whereas,  ,  of  ,  in  the  County  of  ,  and 

State  of  ,  has  been  duly  declared  and  adjudged  Bankrupt,  within  the 
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System  of  Bankruptcy  throughout  the  United  States,"  approved  March  2, 
1867,  and  such  Bankruptcy  is  in  due  course  of  prosecution  in  the  District 
Court  of  the  United  States  for  the  District  of  ,  at  , 

in  said  District, 

These  are  to  require  you,  to  ■whom  this  summons  is  directed,  personally 
to  be  and  appear  before  ,  Esquire,  one  of  the  Registers  in  Bank- 

ruptcy of  the  said  Court,  acting  in  the  matter  of  the  said  Bankruptcy,  on 
the        day  of  ,  at      o'clock      m.jTprecisely,  at  [Here  insert  j^lace  of 

examination]  ,  then  and  there  to  be  examined  in  relation  to  said 

Bankruptcy  according  to  the  provisions  of  said  Act. 

And  hereof  fail  not. 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and 

f  Seal  of  t    the  seal  thereof,  at  ,  in  said  District,  on  the         day 

tthe  Court.]-    of  ,A.D.  18     . 


^lerk  of  District  Court,  for  said  District. 


Form  No.  49. 

RETURN  OF  THE  ABOVE  SUMMONS. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


►  In  Bankeuptct. 


Bankrupt 


District  of  ,  ss  •" 

On  this  day  of  ,  A.D.  fS     ,  before  nie  came  , 

of  ,  in  the  county  of  ,  and  State  of  ,  and 

makes  ,  and  says  that  he,  this  Deponent,  did,  on  ,  the         day 

of  ,  one  thousand  eight  hundred  and  ,  personally  serve  , 

of  ,  in  the  County  of  ,  and  State  of  ,  with  a 

true  copy  of  the  Summons  hereto  annexed,  by  delivering  the  same  to  ; 

and  he,  this  Deponent,  further  makes  ,  and  says  that  he  is  not  inter- 

ested in  the  proceedings  in  Bankruptcy  named  in  said  Summons. 


Subscribed  and  to,  this        day  of  ,A.D.  18    . 

Before  me,  — 


Register  in  Bankruptcy. 

[N.  B.— In  case  the  witness  is  to  be  summoned  before  adjudication,  the  form  may  be  altered 
by  substituting  for  the  recital  the  following  words:— "£j/  virtm  of  the  Petition  for  Adjudica- 
tion  in  Bankmptn/ filed  in  said  Court  by  ,  mjainst  ,  in  the  District  Court 
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Form  Ko.  50. 

FORM  OF  CERTIFICATE  UNDER  SECTION  SIX. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


>■  In  Bankeuptct. 


Banki'upt  . 


District  of  ,  ss: 

I,  ,  one  of  the  Registers  of  said  Court  in  Bankruptcy,  do 

hereby  certify  that  in  the  course  of  the  proceedings  in  said  cause  before  me 
the  following  question  arose  pertinent  to  the  said  proceedings,  and  was 
stated  and  agreed  to  by  the  counsel  for  the  opposing  parties,  to  wit :  Mr. 
,  who  appeared  for  the  Bankrupt,  and  Mr.  ,  who 

appeared  for  ,  one  of  the  Creditors  of  said  Bankrupt,  [Add  other 

names  if  others  are  interested^  and  \IIere  follows  a  summary  of  the  evidence 
upon  the  point  or  matter  to  be  submitted  to  the  Court,  and  the  question  of  law 
arising  thereon  as  agreed  to  by  the  counsel.^ 

And  the  said  parties  requested  that  the  same  should  be  certified  to  the 
Judge  for  his  opinion  thereon. 

Dated  at  ,the  day  of  ,A.D.  18    . 


Jiegister  in  Hankruptcy. 


Form  No.  51. 
PETITION  OF  BANKRUPT  FOR  HIS  DISCHARGE. 


In  the  Matter  of 


■  In  Bankeuptcy. 


Bankrupt 


To  the  Hon. ,  Judge  of  the  District 

Court  of  the  United  States,  for  the         District  of 
A.  B.,  of   _  ,  in  the  County  of  . ,  and  State  of  , 

in  said  District,  respectfully  represents,  that  on  the  day  of  , 

last  past,  he  was  duly  declared  a  Bankrupt  under  the  Act  of  Congress  in 
that  case  made  and  provided ;  that  he  hath  duly  surrendered  all  his  prop- 
erty and  rights  of  property,  and  fully  complied  with  and  obeyed  all  the  or- 
ders and  directions  of  the  Court  touching  his  Bankruptcy,  and  is  ready  to 
submit  himself  to  any  other  and  further  examinations,  orders,  and  directions 
which  the  Court  may  require. 

[N.  B. — If  this  Petition  is  filed  within  less  than  six  months  after  the  filing  of  the  original 
Petition,  it  should  state  that  no  dehts  have  been  proved  against  the  Bankrupt,  or  that  no  assets 
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Wheeefoek  he  Peays  that  he  may  he  decreed  hy  the  Court  to  have  a 
full  discharge  from  all  his  debts  provable  under  said  Bankrupt  Act,  and  a 
certificate  thereof  granted  according  to  the  said  Act  of  Congress. 

Dated  this  day  of  ,  A.D.  1 8    . 

,  Bankrupt. 

Order  of  Court  thereon. 
District  of  ,  ss ." 

On  this  day  of  ,A.D.  18     ,  on  reading  the  foregoing 

Petition,  it  is  Ordered  by  the  Court,  That  a  hearing  be  had  upon  the  sAme 
on  the        day  of  ,  A.D.  1 8     ,  before  said  Court,  at  , 

in  said  District,  at  o'clock  m. ;  and  that  notice  thereof  be  published  in 
newspapers  printed  in  said  District  for  times  once  a  week ;  and 
that  all  Creditors  who  have  proved  their  debts,  and  other  persons  in  inter- 
est, may  appear  at  the  said  time  and  place,  and  show  cause,  if  any  they 
have,  why  the  prayer  of  the  said  Petition  should  not  be  granted. 

And  it  is  further  ordered  by  the  Court,  That  all  such  Creditors  whose 
places  of  residence  are  known  shall  be  entitled  to  a  service  of  notice  of  the 
said  Petition  and  order,  either  personally  or  by  letter  addressed  to  them  at 
their  known  usual  place  of  residence,  attested  by  the  Clerk  of  the  Court,  or 
served  at  their  usual  place  of  abode  by  the  Marshal  or  his  deputy,  or  sent  by 
mail,  whereof  due  notice  shall  be  given. 

Witness  the  Hoinorable  ,  Judge  of  the  said  Court,  and 

f  Seal  of  >      the  seal  thereof,  at  ,  in  said  District,  on  the 

tthe  Court./  day  of  ,A.D.  18     . 


Clerh  of  District  Court,  for  said  District. 


Form  No.  52. 


NOTICE  BY  LETTER  TO  CREDITOR  THAT  BANKRUPT  HAS  PETITIONED 

FOR  DISCHARGE. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt 


In  Bankeuptct. 


At  ,  in  said  District,  on 

the        day  of  ,  A.D.  18    . 

District  of  ,  ss  : 

SiE :  Take  notice  that  a  Petition  has  been  filed  in  said  court  by  , 

of  ,  in  said  District,  duly  declared  a  Bankrupt  under  the  Act 

of  Congress  of  March  2, 1867,  for  a  discharge,  and  certificate  thereof,  from 
all  his  debts,  and  other  claims  provable  under  said  Act,  and  that  the 
day  of  next,  at  o'clock      m.,  is  assigned  for  the  hear- 

ing of  the  same,  when  and  where  you  may  attend  and  show  cause,  if  any 
you  have,  why  the  prayer  of  the  said  Petition  should  not  be  granted. 

—  , 

Clerk  of  the  District  Court. 
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[N.  B. — The  certificate  of  the  Cleik  that  these  letters  were  duly  mailed  to  each  Creditor, 
and  that  the  proper  postage  stamps  were  placed  thereon,  will  be  evidence  of  the  fact  of  notice. 
If  any  are  delivered  to  the  Creditors  or  left  at  their  usual  place  of  residence,  the  persons  so 
delivering  or  leaving  them  should  make  affidavit  as  follows  : 

Affidavit  of  Service  of  Notice. 
District  of  ,  ss  : 

I,  Marshal,  [or,  Deputy  Marshal,  as  the  case  may  be,]  make  oath,  that  I 
delivered  letters  of  which  a  copy  is  hereto  annexed  to  the  following  named 
persons,  at  the  times  and  places  stated  in  connection  with  the  name  of  each, 
and  that  I  left  at  the  last  and  usual  place  of  abode  in  said  District  copies  of 
the  same  letter,  with  the  following  named  persons,  on  the  day  and  hour 
mentioned  in  connection  with  the  name  of  each.  [Here  insert  names  and 
other  required  particulars.] 

Served  personally  day  of  ,A.D.  18     . 


Marshal,  [or.  Deputy.] 
[Or,  left  at  last  usual  place  of  abode        day  of  ,A.D.  18    . 


Marshal,  [or,  Deputy.]' 

This  day  of  ,A.D.  18     ,  subscribed  and  to,  be- 

fore me. 


One  of  the  Registers  in  Danhruptcy  of  said  Court. 


Form  Ko.  53. 


CREDITOR'S  SPECIFICATION  OF  THE  GROUNDS  OF  HIS  OPPOSITION  TO 
THE  BANKRUPT'S  DISCHARGE. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt 


In  Bankeuptct. 


,  of  ,  in  the  County  of  ,  and  State  of  , 

Creditor,  having  proved  debt  ajrainst  the  estate  of 

said  ,  Bankrupt,  and  having  received  notice  of  his  Petition  for 

a  discharge  from  his  debts,  do  hereby  oppose  the  granting  of  said  discharge, 
and  for  the  grounds  of  sucli  opposition  do  iile  the  following  specilication : 
[Here  insert  ove  or  more  of  the  ravsi'n  vhich  shovlJ  prevent  the  qrantvng  of 
the  Bankrupt's  discharge  according  to  the  provisions  of  Bection'Twentv-nine 
of  said  Act.] 

,  Creditor,  (be. 


To ,  District  Judge, 

lor.  Heaifilcr  in,  DanlrtintfiA  n-f  ani/T  nv 
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Form  No.  54. 
CREDITOR'S  PETITION. 

To  the  Honorable  ,  Judge  of  the  District  Court  of  the  United 

States  for  the  District  of 

The  PBTrnoN  of  ,  of  the  ,  of 

in  the  County  of  ,  and  State  of  ,  Respectfully 

shows : — That  he  is  a  Creditor  of  ,  who  for  a  period 

of  mouths  next  pr'eceding  the  date  of  the  filing  of  this  Petition,  has  re- 

sided at  ,  in  County  of  ,  and  State  of  , 

and  District  aforesaid ; — That  Your  Petitioner's  demand  is  provable  against 
the  said  ,  in  accordance  with  the  provisions  of  the  Act  of  Con- 

gress entitled  "An  Act  to  Establish  a  Uniform  System  of  Bankruptcy  through- 
out the  United  States,"  approved  March  2,  1867;  That  he  believes  that 
said  owes  debts  to  an  amount  exceeding  the  sum  of  Three 

Hundred  Dollars ;  That  Your  Petitioner's  demand  exceeds  the  amount  of 
Two  Hundred  and  Fifty  Dollars  ;  and  that  the  nature  of  Your  Petitioner's 
demand  against  the  said  is  as  follows : — 

A  certain  proniissovy  note  signed  by  said  .,  payable  to  the  order  of 

Your  Petitioner,  [oi',  naming  the  party  to  whose  order  the  said  note  is  made  payable,]  of 
wliich  the  following  is  a  Copy,  to  wit:  [or,  set  forth  evidence  of  indebtedness  in  any  other 
form  to  a  liquidated  amount,  exceeding  Two  Hundred  and  Fifty  Dollars,  to  meet  the  case.] 

And  Your  Petitioner  further  represents,  that  within  the  Six  calendar  Months 
next  preceding  the  date  of  this  Petition,  the  said  did  com- 

mit an  act  of  Bankruptcy  within  the  meaning  of  said  Act,  to  wit :  In  that  the 
said  did  heretofore,  to  wit :  on  the  day  of  , 

A.D.  18     ,  depart  out  of,  and  from  the  State  of  of  which  he  is 

an  inhabitant  as  aforesaid,  with  intent  to  defraud  his  creditors,  \or^  being 
■  absent  during  said  period,  he  has,  with  intent  to  defraud  his  creditors,  re- 
mained absent  from  said  State :] — 

[Or, 

That  the  said  ,  within  the  period  aforesaid,  to  wit :  On 

the  day  of  ,  A.D.  1 8     ,  within  said  District,  did  conceal 

himself,  [or,  did  disguise  himself,]  to  avoid  the  service  of  Legal  Process  in  an 
action  for  the  recovery  of  a  debt  or  demand,  provable  under  said  Act,  to  wit : 
To  avoid  the  service  of  Legal  Process  in  a  suit  brought 

by  ,  in  the  •  Court,  of  the  State  of  , 

[or,  any  other  Court]  in  which  such  process  had  been  issued,  to  be  served 
upon  the  said  ,  by  ,  Marshal  for  said  District, 

[or,  SheriflP,  Constable,  or  other  OfBcer,  or  party,  as  the  case  may  be,]  at  which 
time  the  said  did  conceal  himself,  and  remain  secreted,  to 

avoid  the  service  of  said  Process,  so  that  the  said  officer  or  party  having  the 
same  to  serve  upon  said  Debtor  was  unable  to  find  him,  in  order  to  make 
proper  service  of  the  same : — 

[Or, 

That  the  said  ,  within  the  period  aforesaid,  to  wit : 

At  ,  in  said  District,  on  the  day  of  ,  A.D. 

1 8  ,  being  possessed  of  certain  Property,  to  wit :  \IIere  describe  the  Proper- 
ty^ and  he,  being  aware  that  Legal  process  had  been  issued,  \^or,  was  about 
to  be  issued,]  to  be  levied  thereon  at  the  Suit  of  some  one  or  more  of  his 
Creditors,  did  conceal  [or,  remove  ;  or,  destroy  the  identity]  of  said  Proper- 
ty to  avoid  its  being  Attached,  Taken,  or  Sequestered  on  such  Process : — 
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That  the  said  ,  within  the  period  aforesaid,  to  wit : — At  , 

in  said  District,  on  the         day  of  ,  A.D.  1 8     ,  being  possessed  of 

certain  Estate,  Property,  Rights  or  Credits,  to  wit :  [Jlere  describe  the  Prop- 
erty and  where  situated,^  did  make  an  Assignment  [or,  Gift,  Sale,  Convey- 
ance, or  Transfer,  as  the  case  may  be]  of  the  same  [or,  of  any  part  thereof- 
mentioning  the  part]  to  ,  of  ,  in  the  County  of  , 
and  State  of  ,  with  intent  to  delay  [or,  hinder ;  or,  defraud]  the 
Creditors  of  him,  the  said                                : —        . 

[Or, 

That  the  said  ,  within  the  period  aforesaid,  and  within  said  Dis- 

trict, to  wit :  At  ,  has  been  arrested  and  held  in  custody  under  and 

by  virtue  oi mesne  process,  [or  Execution ;  or,  as  the  case  may  be,]  issued  out 
of  the  Court  of  the  United  States  for  the  District  of  , 

[or,  of  any  Court  of  any  State,  District,  or  Territory,]  within  which  such 
debtor  resides  or  has  property,  founded  upon  a  demand,  in  its  nature,  prov- 
able against  the  Bankrupt's  Estate  under  said  Act,  and  for  a  sum  exceeding 
One  Hundred  Dollars  ;  and  that  such  Process  is  remaining  in  force,  and  not 
discharged  by  payment,  or  in  any  other  manner  provided  by  the  Laws  of 
such  State  applicable  thereto,  for  a  period  of  Seven  days  : — 

iOr, 

That  the  said  ,  within  the  period  aforesaid,  and  within  said  Dis- 

trict, to  wit: — On  the  day  of  ,  A.D.  18     ,  being  Bank- 

rupt, [or,  insolvent ;  or,  in  Contemj)lation  of  Bankruptcy,  or  Insolvency,]  did 
make  to  _  ,  of  ,  in  the  County  of  ,  and 

State  of     '  ,  a  payment  [or,  Gift,  Grant,  Sale,  Conveyance,  or 

Transfer]  of  money  [or,  of  any  other  Property,  Estate,  Rights  or  Credits,] 
[or,  did  give  to  ,  of  ,  in  the  County  of  ,  and 

State  of  ,  a  Warrant  to  Confess  Judgment,  or,  did  procure,  or 

Suffer  his  Property  to  be  taken  on  Legal  Process,]"in  favor  of  ,  of 

,  in  the  County  of  ,  and  State  of  ;  the 

said  judgment  to  be  confessed,  issuing  out  of  the  Court  of  ; 

with  the  intent  to  give  a  preference  to  ,  of  ,  in  the 

County  of  ,  and  State  of  ;  [or,  to  one  or  more  of  his 

Creditors  ;  or,  with  the  intent,  thereby,  to  give  preference  to  ,  of 

,  in  the  County  of  ,  and  State  of  ,  being  a 

person;  [(?7-,  persons,]  who  were  liable  for  him  as  Endorser,  Bail,  Sureties,  or 
otherwise,  [describing  the  particular  relation^  or,  with  the  intent  by  such 
disposition  of  his  Property  to  Defeat,  or  Delay  the  operation  of  said  Act.] 

[Or, 

That  the  said  ,  within  the  period  aforesaid,  and  within  said  Dis- 

trict, to  wit :  On  the  day  of  ,  A.D.  18     ,  being  a  Banker, 

[or.  Merchant ;  or.  Trader ;  or,  as  the  case  may  be,]  has  fraudulently  stopped, 
or,  suspended  (and  has  not  resumed)  payment  of  his  Commercial  Paper 
within  a  period  of  fourteen  days. 

[K  p.—  WTiichever  of  the  acts  is  relied  upon  aa  tlie  act  of  Banhruptaj  of  Debtor,  tlui  same  musthe  partisa- 
Jarly  described.}  -t-   ./    .-  i  -c 

Wherefoeb  totje  Petitioneb  prats  that  he,  the  said  ,  may 

be  declared  a  Bankrupt,  and  that  n  Warrant  may  be  issued  to  take  possession  of 
his  Estate ;  that  the  same  may  be  distributed  according  to  law;  and  that  such 
further  proceedings  may  be  had  thereon  as  the  law  in  such  case  prescribes. 


Solicitor  for  Attorney.']  Petitioner. 
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Oath  to  Foregoing  Petition. 

tTNiTED  States  of  Ameeica, 

District  of  ,  ss: 

I,  ,  the  Petitioner  above  named,  do  hereby  make  solemn  oath 

that  the  statements  contained  in  the  foregoing  Petition  subscribed  by  me 
are  true,  so  far  as  the  same  are  statud  of  my  own  knowledge,  and  that  those 
matters  which  are  stated  therein  on  information  and  belief,  are  true  accord- 
ing to  the  best  of  my  knowledge,  information,  and  belief. 

Petitioner. 

Subscribed  and  sworn  [or,  affirmed]  to,  before  me,  this        day  of  , 

A.D.  18    . 


District  Judge,  [or.  Register  in  Bankruptcy,  or,  U.  8.  Commissioner.^ 

[N.  B. — In  case  the  parties  proceeded  against  are  a  Copartnership,  or  a  Corporation,  the 
above  forms  may  be  varied  accordingly.] 


Form  JSfo.  55. 

DEPOSITION  AS  TO  PETITIONING  CEEDITOE'S  CLAIM. 

[To  be  filed  with  Creditor's  Petition.] 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Against  whom  a  Petition  for  Adjudi- 
cation of  Bankruptcy  was  filed  on 
the  day  of  ,A.D.  18     . 


>  In  Bankeuptcy. 


At  ,  in  said  District, 

on  the         day  of  ,A.D.  18    . 

Before  ,  one  of  the  Registers 

of  said  Court,  in  Bankruptcy. 

District  of  ,  ss  : 

,  of  ,  in  the  County  of  ,  and  State  of  , 

being  duly  Sworn  [or,  affirmed]  and  Examined,  at  the  Time  and  Place  above 
mentioned,  upon  his  Oath,  [or,  affirmation,]  says  that  the  said 
was,  [or,  were,]  on  and  before  the  day  of  ,  A.D.  18     ,  and 

still  justly  and  truly  indebted  unto  this     Deponent,  in  the  sum  of,— [Here 

give  a  particular  description  of  the  Debt.'] 

,  Petitioning  Creditor. 

On  the         day  of  ,  before  me  personally  appeared  ,  the 

above-named  Petitioning  Creditor,  and  was  duly  sworn  to  the  truth  of  the 
foregoing  statement. 

.  Meciister  in  Bankruptcy. 
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Mrm  JVb.  66. 

DEPOSITION  OF  WITNESS  TO  ACT  OF  BANKRUPTCY. 

[To  be  filed  with  Creditor's  Petition.] 

Ill  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


,      .  ,  T^    .  .      «      1  ■,.    -,.    Mn  Bankkuptct. 

Against  whom  a  1  etition  lor  Adjudi- 
cation of  Bankruptcy  was  filed  on 
the         day  of  ,A.D.  18     . 

. ^ 

At  ,  in  said  District,  on 

the        day  of  ,A.D.  18    . 

Before  ,  one  of  the  Registers 

of  said  Court  in  Bankruptcy : — 
District  of  ,  ss  ■ 

being  duly  Sworn,  [or,  Affirmed,]  and  Examined,  upon  his  Oath,  [or.  Affirma- 
tion,] says  that,  [ITere  set  forth  partictdarli/  the  Witness's  k7iowledge  of  the 
Act  of  Bankruptcy  alleged  to  have  been  committed  by  the  party  proceeded 
againsti] 

On  the  day  of  ,  appeared  personally  ,  the 

above-named  Witness,  and  was  duly  sworn  to  the  truth  of  the  foregoing 
statement. 

,  Register  en  Bankruptcy. 


Form  JVb.  57. 

ORDER  TO  SHOW  CAUSE,  UPON  CREDITOR'S  PETITION. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  Bankkuptct. 


In  the  Matter  of 


Against  whom  a  Petition  for  Adjudi- 
cation of  Bankruptcy  was  filed  on 
the         day  of  ,  A.D.  18     . 

District  of  ,  ss: 

Upon  filing  proofs  sustaining  the  alleu^ations  of  the  Petition  aforesaid,  it  is 
Ordered,  That  the  said  '  do  appear  at  this  Court,  as  a  Court  of 

Bankruptcy,  to  be  holden  at  ,  in  the  County  of  ,  and 

State  of  ,  and  District  afoi-esaid,  on  the  day  of  ,  at 

_    o'clock       m.,  and  show  cause,  if  any  there  be,  why  the  Prayer  of  said 
Petition  should  not  bo  granted;  and — 

It  is  further  Ordered,  That  a  copy  of  said  Petition,  together  with  a  copy 
of  this  order,  be  served  on  said  Viv  rlplivprinir  iha  camo  tr>  Viiin 
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personally,  or  by  leaving  the  same  at  his  last  usual  place  of  abode,  in  said 
district,  at  least  five  days  previous  to  the  day  herein  required  for  his  ap- 
pearance. 

Witness  thje  Honorable  ,  Judge  of  the  said  Court,  and 

the  seal  thereof,  at  in  said  District,  on  the  dav 

{thrcVu^t.}    of  ,A.D.18     .  ^ 

—       ■ f 

Clerk  of  District  Court,  for  said  District. 


Form  JVb.  58. 

ADJUDICATION  OF  BANKRUPTCY— CEEDITOR'S  PETITION. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


"Ix  Bajv-ketjptct. 


Bankrupt 


At  ,  in  said  District,  on  the 

day  of  ,A.D.  18     . 

District  of  ,  ss: 

This  cause  came  on  to  be  heard  at  ,  in  said  Court,  and  , 

[Here  state  the  proceedings,  whether  there  was  no  oj^jyosition,  or,  if  opposition, 
what  proceedings  were  had,  aiid  when  and  where,  and  what  counsel  appeared 
for  the  several  parties.^ 

And  thereupon,  and  upon  consideration  of  the  proofs  in  said  cause,  {and 
the  arguments  of  counsel  thereon,  if  any,)  it  was  found  that  the  facts  set 
forth  in  said  Petition  were  true,  and  it  is  therefoTe  adjudged  that 
became  Bankrupt  within  the  true  intent  and  meaning  of  the  Act  entitled 
"An  Act  to  Establish  a  Uniform  System  of  Bankruptcy  throughout  the 
United  States,"  approved  March  2,  1867,  before  the  filing  of  the  said  Peti- 
tion, and  he  is  therefore  declared  and  adjudged  a  Bankrupt  accordingly. 
And  it  is  further  ordered  that  the  said  Bankrupt  shall,  within  five  days  after 
the  date  of  this  order,  make  and  deliver,  or  transmit  by  mail,  post  paid,  to 
the  Marshal,  as  Messenger,  a  Schedule  of  his  Creditors,  and  Inventory  of  his 
estate,  in  the  form,  and  verified  in  the  manner  required  of  the  Petitioning 
debtor  by  the  said  Act. 

•     Witness  the  Honorable  ,  Judge  of  the  said  Court,  and 

the  seal  thereof,  at  ,  in  said  District,  on  the  day 

.    { the^CoOTt.  }    of  ,  A.D.  1 8     . 

—  , 

Clerk  of  District  Court,  fbr  said  District. 
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Form  No.  69. 

WARRANT  OF  SEIZURE  UPON  ADJUDICATION  OF  BANKRUPTCY  ON  CRED. 

ITOR'S  PETITION. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt 


In  Bankeuptct. 


District  of  ,  ss : 

To  the  Marshal  of  said  District,  [or,  to  either  of  his  Depicties,]  Greeting: 

Whereas  a  Petition  for  Adjudication  of  Bankruptcy  was,  on  tlie 
day  of  ,  A.D.  18     ,  filed  against  ,  of  the  County  of  , 

and  State  of  ,  in  said  District,  under  which  he  has  been  duly  de- 

clared and  adjudicated  Bankrupt ;  you  are  therefore,  by  virtue  of  the  said 
Petition  and  the  adjudication  thereon,  according  to  the  provisions  of  the  Act 
entitled  "  An  Act  to  Establish  a  Uniform  System  of  Bankruptcy  throughout 
the  United  States,"  approved  March  2, 1867,  required,  authorized,  and  em- 
powered, as  Messenger,  to  take  possession  of  all  the  estate,  real  and  personal 
of  said  ,  the  said  Bankrupt,  except  such  as  may  be  by  law  eX' 

empt  from  the  operation  of  said  Act,  and  of  all  his  deeds,  books  of  account 
and  papers,  and  to  keep  the  same  safely  until  the  appointment  of  an  assignee 

And  you  are  also  directed  to  publish  notice  twice  in  the  newspapers  call 
ed  and  ,  printed  at  ,  in  the  County  of 

the  first  publication  to  be  made  forthwith  as  follows : 

District  Court  of  the  TJuited  States, 
For  the  District  of 


In  the  Matter  of 

In  Bankeuptot. 
Bankrupt  . 


A  warrant  in  Eankruptcy  has  been  issued  by  said  Conrt  arraimt  the  estate  of  ,  of  the  CcmMtg 

of  „    ,.  .oftheStaUof  ,  ^'>i  mid  District,  atljtufrjed  a  Bankrupt  vpon  the  Petition  qf 

his  Creditors,  and  the  payment  of  any  debts  and  the  deliivrii  of  any  properti/  belonqirui  to  saU  Bankrupt,  to  him 
or  to  Avs  use,  and  the  transfer  of  any  propcrtu  >>y  him,  are  forbidden  bi/law.  A  rreetirut  of  the  Credilma  of  said 
Bankrupt  to  prove  tlieir  debts  and  choose  oik  or  more  Assiqmxs  of  his  estate  will  he  held  at  a  Court  of  Bank- 
ruptcy to  be  holden  at  ,  in  said  Diitnet,  on  tlie  day  of  A  D  K  ,  at 
o'clock  TO  nt  tlie.  oJUce  of  ,  [cjimiuj  tlie  street  and  number,-\  one  of  tile  Beniatersin  Bank- 
ruptcy of  said  Cowrt.                                                                                                    ■^  •' 


Marshal,  [or.  Deputy  Marshal,]  Messenger, 
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And  you  will  also  serve  written  or  printed  notice  by  mfiil  or  personally 
on  all  Creditors  whose  names  may  be  given  to  you  by  said  Bankrupt  within 
five  days  from  the  date  of  such  afljudication,  witliin  days  after  the 

date  hereof,  and  also  to^aid  ,  the  Bankrupt,  which  notice  shall 

be  as  follows: 

In  the  District  Court  of  tlie  United  States, 
For  the  District  of 


In  ttie  Matter  of 

■  In  BANKEnPTOY. 

Banlirupt  . 


District  of  ,  88: 

To  ,  one  of  the  Creditors  of  said  ,  Bankrupt. 

This  is  to  give  you  notice : 

Ist.  That  a  Warrant  in  Bankruptcy  has  been  issued  against  the  estate  of  ,  Bankrupt  aforesaid, 

2d.  That  the  payment  of  any  debts,  and  the  delivery  of  any  property  belonging  to  said  Bankrupt,  to  bim 
or  to  his  use,  and  the  transfer  of  any  property  by  him,  are  forbidden  by  law. 

3d.  That  a  meeting  of  the  Creditors  of  the  debtor  to  prove  their  debts  and  choose  one  or  more  Assignees 
of  the  estate  will  be  held  at  a  Court  of  Bankruptcy  to  be  holden  r,t  ,  in  said  District,  on  the 

day  of  ,  at  o'clock       m.,  at  the  ofHce  of  ,  Igimig  the  street  and  nwmber,'[ 

one  of  the  Registers  in  Bankruptcy  of  said  Court. 

And  the  following  are  the  names  of  the  creditors  of  said  Bankrupt  and 
the  amount  of  their  debts  as  given  to  me  by  him. 
[K  g. — A.  B.,  (of  Boston,)  dollars.] 

,  Messenger. 

And  have  you  there  this  warrant,  with  your  doings  thereon. 

In  testhtont  whereof,  1  have  hereunto  set  my  hand  and  caused  the  seal 
of  this  Court  to  be  affixed  at  ,  this  day  of  ,  in 

the  year  of  our  Lord  18     . 

— '5 

[l.  s.]  District  Judge. 

Clerk  of  the  Court. 

Return  by  Marshal  thereon. 

District  of  ,  ss : 

By  virtue  of  the  within  warrant,  I  have  taken  possession  of  the  estate  of 
the  within  named  ,  Bankrupt,  except  such  as  is  by  law  ex- 

cepted from  the  operation  of  said  warrant  by  the  act  of  Congress,  and  of  all 
his  deeds,  books  of  account,  and  papers  which  have  come  to  my  knowledge, 
and  I  have  published  notice  by  advertisement  on  two  different  days  in  the 
newspapers  within  mentioned,  the  first  publication  of  which  was  on  the 
day  of  ,A.D.  18     .     I  also  within  days  after  the  date  of 

the  within  warrant  sent  written  or  printed  notice,  as  within  directed,  to  the 
within  named  ,  Bankrupt,  and  to  the  creditors  named  on  the 

schedule  delivered  to  me  by  him,  and  herewith  returned.     The  notices  sent 
by  mail  were'deposited  in  the  post-office  at  ,  on  the  day  of 

,  A.D.  18  ,with  the  proper  postage  stamp  affixed  thereto,  and 
those  delivered  personally  by  me  to  said  creditors  were  delivered  at  the 
times  and  the  places  set  opposite  to  the  name  ofeach,  and  all  of  said  no- 
tices were  according  to  the  directions  set  out  in  this  wai'rant. 


nr^^ch^i  Vnr.    'nemitni  Mrii-sJial.l  Mkssenaer. 


95s  forms  in  bankruptcy. 

Fees  axd  Expexses. 

1.  Service  of  warrant 

2.  Necessary  travel  at  the  rate  of  5  cents  a  inila  eacli.wav  

3.  Notice  to  creditors,  10  cents  each 

4.  Actual  expenses  in  publishing  notices  as  follows 

5.  Actual  expenses  in  custody  of  property  and  other  services  as  follows 


S2 


00 


{Jlere  render  the  particulars.^ 


Marshal,  [or,  Deputy  Marshal^  Messenger. 

Affidavit  as  to  Expetxses. 
District  of  ,A.D.  18    . 

Personally  appeared  the  said  ,  Messenger,  and  made  oath 

that  the  above  expenses  returned  by  him  under  numbers  four  and  five  have 
been  actually  incurred  and  paid  by  him,  and  are  just  and  reasonable. 


One  of  the  Jtegisters  in  Bankruptcy  in  said  District, 


Form  JVb.  60. 

ADJUDICATION  WHERE  DEBTOR  IS  FOUND  NOT  BANKRUPT. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


-Is-  Bankeuptct. 


At 


,  in  said  District, 
on        day  of         '   ,A.D,  18    . 
.,  Judge  of  the  District  of 


Before  Honorable 

District  of  ,  ss  .• 

This  cause  came  on  to  be  heard  at  ,  in  said  Court,  and  [Mere 

state  the  proceedinffs,  whether  there  was  no  opposition,  or,  if  opposed,  state 
what  proceedings  were  had,  and  when  and  where,  and  what  counsel  appeared 
for  the  several  varties.'] 
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And  thereupon,  and  upon  consideration  of  the  proofs  in  said  cause,  (and  the 
arguments  of  counsel  thereon,  if  any,)  it  was  found  that  the  facts  set  forth  in 
said  Petition  were  not  proved  ;  and  it  is  therefore  Ordered,'Y:ha,i  said  Petition 
he  dismissed,  and  that  all  proceedings  under  the  same  be  vacated  and  annulled 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and 

f  Seal  of  J      the  seal  thereof,  at  ,  in  said  District,  on  the         day 

tthocouitf      of  ,A.D.  18     . 


Clerk  of  District  Court,  for  said  District. 

[N.  B.  1.  If  defiiult  be  made  by  the  Debtor  to  nppciw  pm-suant  to  the  order  npon  a  Creditor's 
Petition,  the  subsequent  order  may  be  made  by  a  Register  in  Bankruptcy. 

[N.  B.  2.  If  no  Schedule  of  Creditors  slinll  be  delivered  to  the  Messenger  by  the  Bankrupt, 
the  Messenger  shall  prepare  such  Schedule  from  the  best  information  he  can  obtain,  and  send 
notices  accordingly.] 


Form  N^o.  61. 
DENIAL  OF  BANKRUPTCY,  AND  DEMAND  FOE  JURY  BY  DEBTOR. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of  the  Petition 
of  ,  Creditor, 


vs. 


,  Debtor. 


'In  Bankeuptct. 


At  ,  in  said  District, 

on  the        day  of  ,  A.D.  18    . 

District  of  ,  ss : 

And  now  on  this  return  day  [or,  adjourned  return  day]  for  the  hearing  of 
said  Petition,  the  said  appears  and  denies  that  he  has  committed  the 

act  of  Bankruptcy  set  forth  in  said  Petition,  and  avers  that  he  should  not 
be  declared  Bankrupt  for  any  cause  in  said  Petition  alleged,  and  this  he  prays 
may  be  inquired  of  by  the  Court,  [or,  he  demands  that  the  same  may  be  in- 
quired of  by  a  Jury.] 
Witness  the  Honorable  ,  Judge  of  the  said  Court,  and 

1  Seal  of  \     the  seal  thereof,  at  ,  in  said  District,  on  the        day 

ithe  Court.;      of  ,A.D.  18     . 


Clerk  of  District  Court,  for  said  District. 
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Form  No.  62. 

ORDER    OF  COURT   UPON   DENIAL    OF  BANKRUPTCY   AND   DEMAND  FOR 

JURY  TRIAL. 

{Involuntary  BanJcrjtptcy.) 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


of 


In  the  Matter  of  the  Petition 

,  Creditor, 


vs. 


'In  BAUKEtTPTCT, 


,  Debtor. 


At  ,  in  the  said  District, 

on  the        day  of  .,  18    . 

District  of  ,  ss : 

Upon  the  demand  in  writing  iiled  by  the  Respondent  to  said  Petition,  that 

the  fact  of  the  commission  of  an  act  of  Bankruptcy  may  be  inquired  of  by  a 

Jury,  it  is  Ordered,  That  said  issue  be  submitted  to  a  Jury  at  the  present 

term  of  this  Court,  (if  a  Jury  be  in  attendance,)  or,  if  in  \'acation,  at  the 

next  term  of  this  Court. 

Witness  the  Honorable  ,  ,  Judge  of  the  said  Court,  and 

/  Seal  of  ■»     the  seal  thereof,  at  ,  in  said  District,  on  the 

ItheCoort./      -  »  ■   — 


day  of 


,A.D.  18 


Cleric  of  District  Court,  for  said  District, 


Form  No.  63. 
APPOINTMENT  OF  TRUSTEES  UNDER  SECTION  43. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


In  Bankeuptct. 


At  this  meeting  of  the  Creditors  of  said  Bankrupt,  called  specially  by  order 
of  said  Court  for  the  purpose  of  determining  in  what  manner  the  estate  of 
said  Bankrupt  shall  be  settled,  it  was  resolved  by  three  fourths  in  value  of 
the  Creditors  whose  claims  have  been  proved,  as  follows* 

1  St.  That  it  is  for  the  interest  of  the  general  body  of  the  Creditors  of  said 
tliat  the  estatfi  of  smrl  Roi^v,.t — ^  ~t — iti 
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and  distribution  made  among  tlie  Creditors  by  trustees  under  the  inspec- 
tion and  direction  of  a  Committee  of  Creditors. 

2d.  That  this  resolution  be  cei-tified  and  reported  to  the  Court. 

3d.  That  be  nominated  as  trustee  to  take,  hold,  and  distribute 

said  estate. 

4th.  That  ,  of  ,  of  ,  be  the  Committee 

of  the  Creditors  under  whose  direction  the  said  Trustees  shall  act. 


Creditors. 

Amount  of  Debts. 

• 

Dolls. 

CIS. 

Affidavit  of  Bankrupt. 

A.  B.,  the  said  Bankrupt,  being  duly  sworn,  \or,  affirmed,]  says  that  the 
names  of  the  persons  affixed  to  the  foregoing  resolution  represent  three 
fourths  in  value  of  all  his  creditors  whose  claims  have  been  proven  against 
his  estate. 


Subscribed  and  to,  before  me,  this  day  of  ,  A.D.  18 


Register,  [or,  U.  S.  Commissioner.l 

Certificate  of  Hegister  thereon. 

In  the  District  Court  of  the  United  States, 
For  the  District  of  .  ' 

(In  Bankruptcy.) 

At  ,the  day  of  ,A.D.  18     , 1  hereby  certify  that 

at  a  meeting  of  the  Creditors  of  said  ,  held  this  day  in  pursuance 

of  a  notice  regularly  given  according  to  the  provisions  of  the  Act  of  Con- 
gress entitled,  &c.,  approved  March  2, 1867,  [or,  according  to  the  order  of 
the  Court,  as  the  case  may  be,]  the  above  resolutions  were  adopted  and 
signed  by  three  fourths  in  value  of  the  Creditors  of  said  Bankrupt,  who 
were  present  or  were  represented  at  said  meeting. 

Itegister  in  Bankruptcy. 
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Order  of  the  Court  on  above  Proceedings. 


in  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


J.  In  Bankkuttct. 


Bankrupt 


The  foregoing  certificate  having  been  filed  and  read,  it  is  Ordefred,  That 
the  said  shall  convey,  transfer,  and  deliver  all  his  property  or 

©state  to  ,  as  trustee  by  deed,  in  the  following  icrrm : 

District  of  ,ss: 

In  the  District  Court  of  the  United  States  for  said  District. 
This,  indenture  made  this  day  of  ,  A.D.  18     ,  between 

,  {the  Debtor^  of  ,  in  the  County  of  , 

syid  State  of  ,  and  ,  on  behalf  and  with  the 

eonsent  of  ,  Creditors  of  the  said  ,  witness- 

]ETH,  that  the  said  {the  Debtor,)  hereby  conveys,  transfers, 

and  delivers  all  his  estate  and  effects  to  ,  absolutely,  to  have 

and  to  hold  the  same  in  the  same  manner  and  with  the  same  rights  in  all 
respects  as  the  said  would  have  had  or  held  the  same  if  no  pro- 

ceedings in  bankruptcy  had  been  taken  against  him,  to  be  applied  and  ad- 
ministered for  the  benefit  of  the  Creditors  of  said  ,  in  like  man- 
ner as  if  said  had  been  at  the  date  hereof  duly  adjudged  Bank- 
mpt,  and  the  said  {trustees)  had  been  appointed  assignee  in  bankruptcy  un- 
der said  act. 

In  testimony  whereof,  the  said  {debtor^  and  the  said  , 

^trustees,)  in  acceptance  of  said  trust,  have  hereunto  set  their  hands  and  seals, 
^is  day  of  ,A.D.  18     . 

Executed  in  presence  of — 

,  [l.  s.] 

,  [l.  s.] 

,  [l.  S.J 

This  day  appeared  before  me,  a  Register  in  Bankruptcy,  the  above-named 
,  {Jiankrupt,)  and  acknowledged  the  foregoing  instrument  by 
lum  signed  to  be  his  free  act  and  deed. 


Register  in  BanJcruptcy. 
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"We  hereby  give  our  assent  to  the  execution  of  the  above  deed : 


Names  of  Creditors. 

Residence. 

Amount. 

DoUa. 

Cts. 

Oath  of  Bankrupt. 

In  the  District  Court  of  the  United  States, 
For  tlie  District  of 


In  the  Matter  of 


Bankrupt 


In  Bankktjptct, 


,  the  said  Bankrupt,  being  duly  sworn,  doth 
depose  and  say  that  he  has  conveyed,  transferred,  and  delivered  all  his  prop- 
erty to  the  trustees  in  the  above  indenture  named,  and  that  the  persons  sign- 
ing their  consent  to  the  above  conveyance  represent  three  fourths  in  value 
of  all  his  Creditors  whose  claims  have  been  proved  against  his  estate. 

,  Banhrupt. 

Subscribed  and  sworn  [or,  affirmed]  this  day  of  ,  A.D.  1 8    . 

Before  me,  , 

Register  in  Bankruptcy. 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and  the  seal 

thereof,  at  ,  in  said  District,  on  the  day  of  ,A.D.  18     , 

(     Senlof    1 
\  the  Court.  / 


Cleric  of  District  Court,  for  said  District. 
Advertisement  of  Trustee. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 

(In  Bankruptcy.) 

This  is  to  give  notice,  that  by  an  indenture  bearing  date  the  day 

of               ,A.D.  18     ,                                                         of  ,hks 

conveyed  and  assigned  all  his  estate  and  effects  whatsoever  to  , 

as  trustee,  upon  trust  for  the  benefit  of  all  the  Creditors  of  , 
and  that  said  conveyance  was  duly  executed  according  to  the  provisions  of 
the  43d  Section  of  the  Bankrupt  Act  of  March  2,  ISSV. 


Dated  this 


day  of 


,A.D.  18 


m J.- 
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Order  of  Court. 

The  foregoing  proceedings  under  the  43d  Section  of  the  Bankrupt  Act  of 
March  2, 1867,  having  heen  placed  on  file  and  read,  it  is 

Ordered,  That  all  proceedings  upon  said  Petition  in  Bankruptcy  be  stayed 
until  the  further  order  of  the  Court. 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and  the  seal 

thereof,  at  ,  in  said  District,  on  the        day  of  ,  A.D.  18    . 

r    Seal  of  \  J 

tthe  Court.;  Clerk  of  District  Court,  for  said  District. 


Form  JVo.  64. 

ORDER  CONCERNING  SALE  OF  PROPERTY  BY  ASSIGNEE. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt 


^In  Bankeuptct. 


At  ,  in  said  District, 

on  the         day  of        ,  A.D.  18    . 
District  of  ,  ss : 

Upon  the  rej)resentation  of  ,  a  Creditor  of  said  ,  and 

upon  the  proofs  filed  therewith,  it  is  Ordered,  That  the  real  estate  of  said 
Bankrupt,  when  offered  for  sale  by  his  Assignee,  shall  be  sold  in  lots  or  par- 
cels as  follows,  \Here  follows  the  direction  by  reference  to  plat  or  any  other 
specific  description  or  order  in  which  the  property  shall  be  sold.^ 
Witness  the  Honorable  ,  judge  of  the  said  Court,  and 

r   Seal  of  I     the  seal  thereof,  at  ,  in  said  District,  on  the  day 

tthe  Cotirt.f     of  ,A.D.  18      . 


Clerk  of  District  Court,  for  said  District. 


Form  A"b.  65. 
ORDER  CONCERNING  SALE  OF  PROPERTY  OF  CORPORATION. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of  the  Bankruptcy  of 


A  corporation  formed  under  tlie  laws 
of  the  State  of 


Ix  Baxkeuptct. 


At  ,  in  said  District, 

on  the        day  of  ,A.D.  18    . 
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District  of  ,  6s : 

Upon  the  representation  of  ,  a  Creditor,  [or,  the  pany  in 

interest,]  and  upon  the  proofs  filed  therewith,  it  is  Ordered,  Thtit  the  fran- 
chise of  said  corporation  be  sold  in  fractional  parts  according  to  the  number 
of  shares  therein,  as  follows,  [If  there  be  one  thousand  shares  of  the  cor- 
poration, the  order  may  require  that  the  franchise  be  sold  in  fractions  of 
,  or,  in  any  other  proportion^] 

Witness  the  Honorable  ,  Judge  of  said  Court,  and 

r    Seal  of   \    the  seal  thereof,  at  ,  in  said  District,  on  the        day 

t  the  Court.  ;     Qf  ,  A.D.  18     . 


Clerk  of  District  Court,  for  said  District. 


Form  JVo.  66. 
ORDER  OF  DIMINUTION  OF  CLAIM. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 

Bankrupt  . 


"■  In  Bankeuptct. 


At  ,  in  said  District,  on 

the        day  of  ,A.D.  18     . 

District  of  ,  ss  : 

Upon  the  evidence  submitted  to  this  Court  upon  the  claim  of  , 

against  said  estate,  {and,  if  the  fact  be  so,  i/pon  hearing  counsel  thereon^  it- 
is  Ordered,  That  the  amount  of  said  claim  be  reduced  from  the  sum  of 
,  as  set  forth  in  the  affidavit  in  proof  of  claim  filed  by  said 
Creditor,  in  said  case,  to  the  sum  of  ,  and  that  the  latter-named 

sum  be  entered  upon  the  books  of  the  Assignee  as  the  true  sum  upon  which 
a  dividend  shall  be  computed,  [if  with  interest,  insert, "  with  interest  there- 
on from  the  day  of  ,  A.D.  1 8     . 

Witness  the  Honorable  ,  Judge  of  the  said  United  States 

District  Court. 


Clerk  cf  District  Court,  for  said  District. 
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Form  No.  67. 

EXPUNGING  OR  ALLOWANCE  OF  CLAIM. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


>In  Bankruptcy, 


Bankrupt 


At  ,  in  said  Dis'trict, 

on  the  day  of  .A.D.  18    . 

District  of  ,ss: 

Upon  the  evidence  submitted  to  the  Court  upon  the  claim  of 
against  said  estate,  {and,  if  the  fact  be  so,  upon  hearing  counsel  thereon^  it 
is  Ordered,  That  said  claim  be  disallowed  and  expunged  from  the  list  of 
claims  upon  the  Assignee's  record  in  said  case. 

Witness  the  Honorable  ,  Judge  of  said  United  States  District 

Court. 


Clerk  of  District  Court,  for  said  District. 

[N.  B. — If  the  claim  is  found  to  be  good,  say,  "ii  is  Ordered,  That  said  claim  be  established 
to  the  Jh  11  amount  Mc7*co/i"] 


Form  No.  68. 


IN  CASE  OF  DISALLOWANCE  THE  CREDITOR  MAY  FILE  THE  FOLLOWINGf 

NOTICE  OE  APPEAL. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


In  Bankeuptct. 


At  ,  on  the        day  of  ,  AD.  18    . 

To . , 

Assignee  of  said  estate : 
You  are  hereby  notified  that  I  claim  an  appeal  from  the  decision  of  the 
Judge  of  said  Court  made  on  the  day  of  ,  A.D.  18     ,  refusing  to 

allow  my  claim  when  presented  against  the  estate  of  ,  Bankrupt,  to 

the  Circuit  Court  of  the  United  States  next  to  be  holden  at  ,  in  said 

District,  on  the  day  of  ,  A.D.  18    . 


[If  the  appeal  is  from  a  disallowance  of  part  of  the  claim,  instead  of  "  re- 
fusing to  aUow  my  claim,"  say,  "  reducing  my  cldim."^ 

,  Creditor. 
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ABATEMENT  not  caused  by  death  of  debtor,  662. 

death  or  removal  of  assignee,  146,  551. 
ACCOUNTS,  assignee  to  keep,  141,  668. 

to  allow  inspection  of,  140,  568. 
to  exhibit,  235,  568. 
to  verify,  235,  668. 
to  apply  for  settlement  of,  240,  668. 
of,  to  be  audited,  74;  256,  379. 
separate,  of  joint  and  separate  property,  140,  776. 
of  sums  drawn,  141,  878. 
of  register,  75,  872.  \ 

of  marshal,  872. 
ACTIONS,  bankrupt's  rights  of,  vest  in  assignee,  143,  542. 

by  or  against  assignee  limited  to  two  years,  227,  558. 
on  assignee's  bond,  482. 

none  against  assignee  without  notice,  227,  557. 
assignee  may  maintain,  in  bis  own  name,  143,  542. 
not  to  abate  by  death  or  removal  of  assignee,  146,  551. 
assignee  may  prosecute  and  defend  pending,  143,  542. 
when  creditors  may  continue  pending,  145,  546. 
surrendered  by  proof  of  debt,  112,  698. 
when  stayed,  181,  700. 
when  allowed  to  be  commenced,  184,  701. 

district  court  can  not  withdraw  pending,  from  State  courts,  213,  546. 
may  proceed  when  amount  is  in  dispute,  183,  700. 
to  set  aside  fraudulent  conveyances,  532. 
by  summary  petition,  220,  332. 
by  action  at  law,  224,  843. 
by  bill  in  equity,  225,  344. 
when,  must  be  by  bill  in  equity,  222,  332. 
ACTS  OF  BANKRUPTCY,  filing  voluntary  petition,  389. 
what  are,  in  involuntary  bankruptcy,  32,  402. 
departing  from  the  State,  32,  402. 
remaining  absent  from  the  State,  32,  402. 
avoiding  service  of  civil  process,  S2,  402. 
removal  of  good.=,  32,  402. 
fraudulent  conveyances,  32,  402. 
arrest  on  mesne  process,  32,  402. 
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ACTS  OF  BAH^KRUPICY— continued. 
imprisonment,  33,  402. 
preferences,  33,  403. 

suspension  of  commercial  paper,  33,  403. 
fraudulent  suspension  of  payment,  33,  403. 
failure  to  pay  depositor,  33,  403. 
assignment  for  benefit  of  creditors,  403,  421. 
ADDENDA  (notes  of  the  Jatest  decisions),  867. 
ADJOURNMENT  in  discretion  of  register,  381. 
party  desiring  must  pay  cost?,  87*, 
when  service  of  warrant  is  defective,  120,  473. 
of  meetings  of  creditors,  122,  475. 
of  examination,  196,  (555. 

of  proceedings  on  order  to  show  cause,  276,  731. 
of  proceedings  in  involuntary  bankruptcy,  461. 
ADJUDICATION  OF  BANKRUPTCY,  character  of,  20,  395. 
;  what  found  by,  20,  395. 

how  set  aside,  8,  392. 
when  register  may  make,  20,  S79. 
in  voluntary  bankruptcy,  20,  395. 
on  petition  of  creditor,  61,  470. 
when  debtor.is  absent,  61,  470. 
-   copy  to  be  served  on  debtor,  63,  471. 
ADVERTISEMENT  in  voluntary  bankruptcy,  24,  399. 
of  assignee's  appointment,  137,  555. 
of  sales,  168,  568. 

of  application  for  discharge,  269,  710. 
of  second  meeting  of  creditors,  236,  663. 
of  third  meeting  of  creditors,  239,  665. 
in  case  of  dissolved  corporation's,  42,  453. 
in  case  debtor  is  absent,  42,  453. 
ALIENS  may  become  bankrupt,  1,  389. 

debts  of,  barred  by  discharge,  759. 
AMENDMENTS,  .when  allowed  in  a  voluntary  petition,  21,  400. 
how  made,  22. 

do  not  afifect  the  time  of  filing,  390. 
of  proof  of  claim,  104,  636. 
of  examination,  205,  887. 
of  specifications,  282,  733. 
of  involuntary  petition,  54,  443. 
APPEALS  from  district  to  circuit  courts,  28?,  356. 
when  may  be  taken,  288,  356. 
what  notice  given,  290,  360. 
bond  in,  290,  360. 
in  what  cases  lie,  289,  357. 
when  entered  in  circuit  court,  290,  361. 
from  rejection  or  allowance  of  claim,  110,  356. 
statement  made  in  circuit  court.  111,  362. 
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APP'EALS— continued. 

defense  of  assignee,  111,  362,  881. 

may  be  waived,  292,  862. 

from  circuit  to  supreme  court,  301,  871. 

how  proceedings  in  bankruptcy  may  be  reviewed,  2^2,  363. 
APPEARANCE,  when  to  be  in  person,  223,  337. 

when  by  attorney,  667,  872. 

in  involuntary  proceedings,  47,  455. 
ARBITRATION,  assignee  may  submit  to,  142,  563. 

manner  or  mode  of  submitting,  142,  880. 
ARREST,  when  bankrupt  not  liable  to,  185,  706. 

bankrupt  exempt  from,  attending  for  examination,  655. 

when  marshal  to  make,  in  involuntary  cases,  45,  440. 
ASSENT  TO  DISCHARGE,  when  procuring,  bars  discharge,  279,  712. 

in  case  of  second  bankruptcy,  when  necessary,  284,  741. 

contract  for,  void,  853. 

penalty  for  procuring,  853. 

when  necessary,  28?,  736. 
ASSETS,  what  are,  13,  485. 

what  amount  necessary  to  a  discharge,  282,  736. 

jurisdiction  extends  to  collection  of,  207,  324. 

how  distributed  when  partnership  is  bankrupt,  244,  776. 

assigneeis  return  when  no,  268,  710. 
ASSIGNEE,  who  may  be,  132,  479. 

choice  of,  123,  475. 

who  may  vote,  123,  475. 

in  case  of  partnership,  124,  776. 

when  appointment  may  be  made,  130,  474. 

who  may  appoint,  130,  474. 

approval  of,  131,  479. 

to  accept  in  five  days,  136,  474. 

additional  appointed,  135,  481. 

bond  of,  136,  482* 

approval  of  bond,  136,  482. 

when  new  choice  ordered,  135,  481. 

give  notice  of  appointment,  137,  555. 

what  property  vests  in,  137,  485. 

to  record  assignment,  139,  555. 

rights  against  bankrupt,  487. 

third  parties,  489. 

what  property  passes  to,  490. 

rights  under  contracts,  493. 

purchaser  with  notice  of  equities,  .000. 

rights  under  statutes,  501. 

against  bankrupt's  wife,  501. 

children,  501, 

represents  creditors,  503. 

unrecorded  conveyances,  505. 
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may  reject  property,  606. 

property  conveyed  in  fraud,  532. 

liable  in  State  court  for  tort,  571,  867. 

bankrupt's  books  not  withheld  from,  552. 

to  report  exemptions  within  twenty  days,  162,  879. 

to  prosecute  and  defend  suits,  143,  542. 

must  be  admitted  to  pending  suits,  143,  542. 

copy  of  assignment  evidence  of  right  to  sue,  146,  551. 

how  admitted,  146,  552. 

may  institute  suits,  642. 

limitation  of  suits  by  and  against,  227,  558. 

in  what  court  suits  must.be  brought,  222,  332. 

not  to  be  sued  without  notice,  227,  557. 

may  sell  unencumbered  property,  167,  563. 

to  deposit  money,  140,  562. 

to  keep  goods  separate,  140,  562. 

to  make  temporary  investment,  141,  562. 

to  compound  claims,  142,  563. 

to  submit  to  arbitration,  143,  563. 

to  redeem  mortgaged  property,  170,  572. 

to  sell  property  subject  to  mortgage,  173,  601. 

to  sell  free  from  encumbrances,  174,  618. 

to  receive  all  proofs  of  debt,  142,  630. 

removal  of,  147,  483. 

vacancies  how  filled,  150,  485. 

no  suit  to  abate  by  death  or  removal  of,  146,  £51. 

to  call  meetings  of  creditors,  666. 

resignation  of,  150,  483. 

to  contest  proofs,  106,  641. 

to  examine  bankrupt,  191,  650. 

to  call  second  meeting,  235,  663.  • 

to  call  third  meeting,  239,  665. 

settlement  of  account,  240,  668. 

to  distribute  estate,  240,  668.  ' 

expenses  of,  252,669. 
•  commissions  of,  252,  673. 

discharge  of,  240,  668. 

penalties  against,  387. 

auditing  accounts  of,  255,  379. 

not  liable  to  examinatior,  658. 

employment  of  clerks  by,  254,  6G9. 
ASSIGN-MENT,  when  to  be  made,  137,  485. 

need  not  be  acknowledge-!,  138,  486. 

where  to  be  recorded,  133,  555. 

certified  copy  evidence  of,  139,  556. 

what  passes  by,  138,  48P. 

subject  to  all  equities,  500. 

property  vested  under,  490. 
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ASSIGNMENT— continued. 

not  property  held  in  trust,  554-. 
in  trust  by  debtor,  421,  729,  846. 

an  act  of  bankruptcy,  403,  421. 

bars  discharge,  712,  729. 

when  set  aside,  846. 
ATTACHMENT,  when  dissolved,  486,  508. 
lien  for  costs,  Ell. 
return  in,  conclusive,  515. 
when  valid,  514. 
how  valid  lien  enforced,  514. 
effect  of  discharge  on  bond  for  dissolution,  513. 
on  final  process,  515. 
on  rent,  514. 

no  retroactive  effect  of  failure  to  dissolve,  720. 
funds  ia  hands  of  assignee  subject  to,  681. 
what  is  mesne  process,  508. 
is  a  lien,  508. 
lien  may  be  divested,  508. 
not  dissolved  after  judgment,  509. 
when  surplusage,  509. 
assignee  may  appear,  510. 
stay  of,  510,  703. 

when  one  partner  is  bankrupt,  509. 
liability  of  receiptor,  512. 
when  bond  may  be  filed  to  dissolve,  513. 
ATTORNEYS,  creditors  may  act  by,  667. 
how  constituted,  115,  667. 
petitioning  creditor  may  act  by,  872. 
may  conduct  case  for  bankrupt,  872. 
name  indorsed  on  papers,  872. 
what  notices  served  on,  873. 
appearance  for  debtor  in  involuntary  cases,  47,  45.5 
who  may  be,  for  assignee,  135,  482. 
eft'ect  of  voluntary  appearance  by,  208,  832,  336. 
appearance,  how  withdrawn,  336. 
when  $20  allowed  to,  251,  675. 
may  be  assignee,  133,  481. 
fees  of,  for  assignee,  255,  671. 

for  debtor  proceeded  against,  249,  677. 

for  petitioning  creditor,  249,  676. 

for  voluntary  bankrupt,  249,  675. 
lien  on  papers,  606, 
authority  conferred  by  form,  116,  865. 

BAIL,  demands  against,  provable,  588. 
when  may  prove,  590. 
when  debtor  may  give,  45,  446. 
when  may  share  in  estate,  241,  663. 
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BANKRUPT,  who  may  become,  1,  389. 

who  may  be  involuntary,  31,  402. 

Bubject  to  orders  of  court,  697. 

to  execute  instruments,  553. 

fraudulent  conveyances  by,  532. 

property  held  in  trust  by,  554. 

may  have  actions  stayed,  181,  700. 
'  hold  property  acquired  after  petition,  487. 

may  be  attached  for  contempt,  380,  697,  719. 
.       may  obtain  injunction,  229,  3iJl. 

to  protect  estate,  487. 

transfer  after  petition  void,  487. 

can  not  purchase  estate  before  appointment  of  assignee,  570. 

may  purchase  estate,  564. 

payment  to,  after  petition,  void,  488. 

examination  of,  191,  650. 

on  what  may  be  examined,  200,  650. 

liable  for  contempt,  194,  097. 

may  consult  counsel,  200,  655. 

questions  that  would  criminate  himself,  203,  656. 

not  entitled  to  witness  fees,  195,  654. 

examination  of  wife  of,  191,  661. 

wife  of,  entitled  to  witness  fees,  195,  661. 

discharge  refused  if  she  does  not  attend,  661. 

may  amend  examination,  205,  887. 

may  amend  schedules,  22,  400. 

not  liable  to  arrest,  185,  706. 

when  to  apply  for  discharge,  267,  709. 

to  take  final  oath,  279,  739. 

grounds  for  opposing  discharge  of,  278,  711. 

obtaining  false  credit,  penalty  for,  854. 

to  furnish  schedules,  63,  471. 

penalties  against,  854. 

selling  goods  fraudulently,  854. 
BONDS,  of  register,  72,  378. 

on  appeal  or  writ  of  error,  290,  360. 

of  assignee,  136,  482. 

claim  under,  provable,  588. 

no  stay  of  action  on  joint,  702. 
BOOKS,  kept  by  clerk,  74,  382. 

by  register,  74,  382. 

bankrupt's,  pass  to  assignee,  138,  485. 

no  right  to  withhold  bankrupt's,  652. 

production  of,  74,  382. 

witness  must  produce  copies  of,  659. 

mutilation  of,  279,  712. 

penalty  for  mutilation,  854. 

omission  to  keep,  712,  725. 
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BOOKS — continued. 

what  are  proper  books,  726. 
assignee  to  keep,  141,  568. 
penalty  for  destroying,  854. 

CERTIFIED  COPIES  of  assignment,  551. 

of  records,  556. 

not  by  register,  376. 
CERTIFYING  QUESTIONS,  issues  of  law,  75,  385. 

who  may  take  certificate,  76,  385. 

what  may  be  certified,  76,  386. 

effect  of  decision  on,  78,  386. 
CLERKS  to  keep  minute  books,  74,  382. 

duties  on  filing  papers,  17,  872. 

process  tested  by,  872. 

to  furnish  blanks  to  register,  872. 

to  deposit  funds,  882. 

to  keep  account  of  moneys  received,  882. 

Botice  to,  of  appeals,  290,  360. 

duties  of,  872. 

offenses  by,  387. 

fees  of,  260,  800. 

to  mail  notices  of  meeting,  149. 

manner  of  sending,  149. 

to  send  notice  of  application  for  discharge,  269,  710. 
COMMENCEMENT  OF  PROCEEDINGS,  what  is,  376. 

assignment  relates  to,  485. 
COMMISSIONERS  may  take  testimony,  383. 

may  take  proofs,  86,  628,  630. 

proofs  by,  subject  to  revision,  86,  628. 
COMPOSITION,  meeting  to  consider,  686. 

acceptance  of,  686. 

number  requisite,  686. 

recording  resolution,  687. 

varying  composition,  687. 

statement  of  debt,  687. 

correcting  mistake,  688. 

pro  rata  payment,  688. 

how  enforced,  688. 

bow  set  aside,  688. 

computation  of  time,  688. 

meeting  may  be  called,  though  petition  defective,  688. 

schedules  used  as  statements,  689. 

examination  of  debtor,  68^. 

adjournment  of  meeting,  689. 

production  of  books,  689. 

who  may  vote,  690. 

mode  of  computation,  691. 
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COMPOSITWS— continued. 

confirmation  of  resolution,  691. 

rejection  of  composition,  692. 

purchase  of  votes,  693. 

how  defects  in  composition  cured,  694. 

when  property  surrendered  to  bankrupt,  695. 

payment  in  cash,  694. 

injunction  from  district  court,  695. 

conclusive  in  collateral  actions,  695. 

no  discharge  necessary,  695. 

joint  debtor  not  released,  696. 

error  in  stacing  amount,  695. 
COMPOUNDING  CLAIMS,  assignee  may,  142,  563. 

mode  of  proceeding,  142,  880. 
CONCEALMENT  of  books  bars  discharge,  279,  712. 

when  an  act  of  bankruptcy,  82,  402. 

of  property  an  act  of  bankruptcy,  32,  402. 
bars  discharge,  279,  713. 
CONFESSION  OF  JUDGMENT,  when  an  act  of  bankruptcy,  32,  402. 

when  a  preference,  810. 

when  set  aside,  826. 
CONSTITUTION,  extent  of  power,  305. 

meaning  of  bankruptcy,  305. 

not  limited  to  Engli.^h  laws,  306. 

particular  class  of  persons,  306. 

voluntary  bankruptcy,  306. 

obligation  of  contracts,  306. 

selecting  tribunals,  306. 

suspension  of  State  insolvent  laws,  307. 

exemption  clause,  162,  524. 

liens  not  invalidated,  162,  524. 
CONTEMPLATION  OF  INSOLVENCY,  what  is,  37. 

acts  done  in,  are  acts  of  bankruptcy,  33,  402. 
CONTEMPLATION  OF  BANKRUPTCY,  what  is,  37,  412. 

acts  done  in,  acts  of  bankruptcy,  32,  402. 
bar  discharge,  279,  712. 
CONTEMPT,  district  court  may  punish  for,  206,  340. 

parties  and  witnesses  liable,  383. 

register  can  not  commit  for,  882. 

bankrupt  punishable  for,  697. 

assignee  liable  to,  151,  483. 

with  notice  of  injunction,  460, 

proceedings  for,  207. 

when  order  to  show  cause,  661. 

proceeding  for,  can  not  be  enjoined.  230,  330. 
CONTRACTS,  assignee  entitled  to  benefit  of,  493. 

for  not  opposing  discharge  void,  858. 

penalty  for,  853. 

for  withdrawing  involuntary  petition,  854. 
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CONVEYANCES,  unrecorded,  505. 

fraudulent,  532. 

by  way  of  preference,  void,  810. 

in  fraud  of  the  act,  void,  843. 

what,  acts  of  bankruptcy,  32,  402. 

fraudulent  by  corporations,  791. 

chattel  mortgages,  553. 
CORPORA.TIONS  may  become  bankrupt,  1,  791. 

voluntary  petition  by,  2,  793. 

who  may  authorize,  3,  793. 

oflBcers  to  furnish  schedules,  791. 
execute  papers,  791. 
submit  to  examination,  791. 

penalties  for  concealing  property,  791. 

no  discharge  to  be  granted,  791. 

how  assets  to  be  distributed,  791. 

service  on,  after  dissolution,  453. 

effect  of  proceedings  to  forfeit  chartsr,  309,  798 . 

State  insolvent  laws  relating  to  suspended,  309,  7D8. 

proof  of  debt,  84,  637. 

service  on,  453. 

when  release  of  stockholders  void,  504. 

assignee  may  impeach  transactions  by,  504. 

conventional  payment  of  stock  void,  504. 

attorney  may  admit  acts  of  bankruptcy,  794. 

assessment  on  stockholders,  795. 

not  impeached  collaterally,  795. 

liability  of  stockholders,  796. 

sued  after  proof  of  debt,  699. 

no  stay  of  suit  against,  704. 

bankruptcy  is  dissolution  of,  794. 
COSTS  in  attachment  are  not  a  lien,  511. 

when  not  provable,  511. 

against  assignee,  allowed  out  of  estate,  362. 

on  disputed  claim,  362. 

in  pepding  actions,  550. 

on  trial  of  specifications,  735. 

bankrupt's,  for  discharge,  payable  out  of  estate,  735. 

what  allowed  between  parties  in  involuntary  bankruptcy,  466. 

what  allowed  between  parties  in  involuntary  bankruptcy  out  of  es- 
tate, 249,  676. 

party  adjourning  must  pay,  874. 

of  petitioning  creditor,  676. 

of  attorney  for  voluntary  bankrupt,  250,  675. 

of  attorney  for  involuntary  bankrupt,  249,  676. 

of  attorney  for  petitioning  creditor,  248,  676. 

of  register,  262,  800. 

of  clerk,  260,  800. 
62 
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COSTS— continued. 

of  marshal,  257,  804. 
appearance  fee,  675. 
entitled  to  priority,  266,  674. 
CREDITORS,  notice  to,  of  first  meeting,  26,  399. 
first  meeting  of,  119,  473. 
who  may  vote,  123,  475. 

how  many,  necessary  to  choice  of  assignee,  128,  474. 
may  require  bond,  186,  482. 
may  remove  assignee,  147,  483. 
to  be  notified  of  meetings,  666. 
what  claims  are  provable,  81,  572. 
surrender  pending  suit  by  proof,  112,  698. 
when,  may  prosecute  pending  actions,  145,  542. 
when  suits  of  stayed,  181,  700. 
when  allowed  to  commence  suit,  184,  701. 
proof  of  debt  by,  83,  630. 

secured,  100,  601. 
how  proof  by,  made,  8'3,  630. 
may  notify  register  not  to  allow  claim,  642. 
when  proof  by,  postponed,  93,  645. 
when  to  surrender  preference,  95,  646. 
appeal  from  rejection  of  claim,  110,  856. 
how  appeal  prosecuted,  111,  861. 
may  appear  by  attorney,  667. 
notice  to,  of  application  for  discbarge,  269,  710. 
may  oppose  discharge,  273,  730. 
when  to  file  specifications,  275,  730. 
when  assent  to  discharge  necessary,  282,  736. 
assent  in  case  of  second  bankruptcy,  284,  741. 
may  vacate  discharge,  285,  773. 
notice  to,  of  second  meeting,  236,  663. 
may  order  first  dividend,  237,  663. 

notice  to,  of  third  meeting,  239,  665. 

who  entitled  to  dividend,  241,  663. 

in  partnership  estate.=,  244,  776. 
priority,  212,  674. 

may  examine  bankrupt,  191,  650. 

who  may  file  involuntary  petition,  28,  402. 

no  notice  to,  for  dismissal,  48,  467. 

may  take  place  of  petitioning  creditor,  48,  468. 

may  file  petition  for  sale  of  securities,  176,  623. 

DAMAGES,  proof  of  unliquidated,  92,  572. 

assessment  of,  92,  5R5. 

creditor  must  ask  for  assessment  of,  92,  585. 

when  may  be  set  off,  91,  5!i9. 
DATES  AND  DEPOSITIONS,  filing  of  petition,  376. 
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DATES  AND  DEPOSITIONS— <;ow.*mMei. 

time  of  filing  to  be  noted,  872. 

mode  of  computing  time,  887. 

all  proceedings  matters  of  record,  376. 

how  kept,  876. 

open  to  public  inspection,  876. 
DEATH  of  bankrupt  no  abatement,  662. 

no  discharge  after,  662. 

of  assignee,  146,  551 . 
DEBTS,  what  are  provable,  81,  572. 

mutual  and  set-off,  89,  596. 

interest  on,  82,  578. 

secured,  should  be  proved,  100,  633. 

proof  of,  83,  630. 

proof  of  secured,  101,  683. 

proof  of,  to  be  handed  to  assignee,  639. 

list  of,  to  be  certified,  630. 

postponement  of  proof  of,  93,  645. 

disputing  proof  of,  106,  641. 

mode  of  disputing,  106,   641. 

diminution  of,  109,  643. 

expunging,  109,  643. 

suits  for  collection  of,  148,  542. 

suits  for,  in  district  court,  224,  326. 

suits  for,  in  circuit  court,  227,  343. 

sale  of  uncollectible,  168,  571. 

of  petitioning  creditor,  28,  439. 

what  to  have  priority,  242,  674.  ] 

compounding,  142,  563. 

arbitration,  142,  563. 

what  not  discharged,  741. 

need  not  exist  at  time  of  the  act  of  bankruptcy,  28,  439. 
matters  examined  into,  657. 
act  ur^ed  against  discharge,  734. 
DEPOSITIONS,  register  may  take,  383. 

when  reduced  to  writing,  383 . 

examination  is,  654. 

fees  for,  263. 
DEPOSITS,  assignee  to  make,  140,  562. 

where  made,  141,  882. 
.     how  drawn  on,  141,  882. 

to  secure  fees,  800,  888. 

by  clerks,  141,  882. 

reports  of,  141,  882. 
DISCHARGE  ot  as.signee  on  final  account,  240,  668. 
stay  of  action  to  await,  181,  700. 
application  for,  267,  709. 

when  may  be  made,  267,  709. 
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DISCBAB.Q'E— continued. 

of  involuntary  banknipt,  268,  710. 
notice  of  application,  26U,  710. 
grounds  for  withholding,  278,  711. 
oath  before  final,  270,  739. 
return  on  order  to  show  cause,  269,  711. 
certificate  of  conformity,  270,  739. 
speciflcations  against,  277,  730. 

must  be  definite,  278,  733. 
trial  of,  281,  733. 
none  for  misconduct  of  wife,  191,  661. 

willful  false  swearing,  278,  711. 

concealment  of  estate,  books,  &c ,  278,  712. 

fraud  or  negligence  in  custody  of  property,  279,  Y12. 

causing  or  permitting  loss,  279,  712. 

procuring  attachment,  279,  712. 

destroying  or  mutilating  books,  279,  712. 

making  false  entries,  279,  712. 

removing  property  from  district,  279,  712. 

giving  fraudulent  preference,  279,  712. 

loss  by  gaming,  279,  712. 

admitting  false  or  fictitious  debts,  279,  712. 

not  keeping  proper  books  of  account,  279,  712. 

procuring  assent  of  creditors,  279,  712. 

making  preferences,  279,  712. 

transfers  in  contemplation  of  bankruptcy,  279,  712. 

conviction  of  misdemeanor,  281,  713. 
in  cnse  of  partnerships,  770,  790. 
of  one  partner  alone,  776,  790. 
on  appointment  of  trustee,  683. 
none  in  case  of  composition,  696. 
when  granted,  282,  736. 
in  case  of  second  bankruptcy,  285,  7il. 
when  assets  must  equal  30  per  cent.,  282,  736. 
when  no  assets  required,  282,  736. 
form  of,  741. 
effect  of,  741. 

impeaching  in  collateral  action,  7 19. 
to  what  claims  a  bar,  748,  751. 
debts  to  United  States,  751. 

to  State,  751. 
fine,  751. 

warranty  of  title,  752. 
contingent  liabilities,  752 
debts  of  wife  dum  sola,  752. 
rent,  753. 
suit  in  equity,  763. 
sureties,  754, 
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DISCE  kRQ'^— continued. 
judgments,  755. 

in  torts,  755. 
remedies  against  judgments,  757. 
stay  of  execution,  758. 
no  relief  in  equity  from  judgment,  758. 
debts  due  to  .aliens,  759. 
claim  to  property,  760. 
lien,  760. 

estoppel  in  mortgage,  762. 
new  promise,  762. 
plea  of,  766. 
demurrer  to  plea,  769. 

replication,  769.  , 

proof  of,  770. 
appellate  tribunals,  771. 
debts  not  released  by,  741. 

created  by  fraud,  74?.  ■ 

by  embezzlement,  742. 
by  defalcation,  742,  743. 
by  fiduciary,  742,  743. 
not  affect  parties  jointly  liable,  746. 
how  pleaded,  748,  766. 
how  annulled,  285,  773. 
contracts  for  assent  to,  void,  853. 
notes  or  securities  given  therefor  void,  853. 
penalty  for  fraudulent  agreement,  85S. 
DISPUTED  PROPERTY,  sale  of,  179,  569. 
proceeds  measure  of  value,  180,  569. 
recovered  from  assignee,  179,  569. 
proper  action  for,  179,  669. 
when  bankrupt  can  not  pi^rchase,  570. 
DISTRAINT  void  after  filing  petition,  172,  819. 
when  enjoined,  319. 

gives  valid  lien,  593. 
DISTRIBUTION,  registers  may  make,  73,  379. 
at  second  meeting,  287,  663. 
at  third  meeting,  239,  665. 
register  to  make  computation  for,  239,  680. 
who  entitled  to  priority,  242,  674. 
who  may  share  on  separate  petition,  243,  785. 
who  may  share  on  partnership  petition,  244,  776. 
when  bail,  surety,  <fec.,  may  share  in,  241,  663. 
DISTRICT  of  Columbia  and  Territories,  power  of  supreme  courts  in,  311,  342. 

when  exercised  byjudg;%  341,  342. 
DISTRICT  COURTS,  courts  of  bankruptcy,  206,  312. 
jurisdiction  of,  206,  312. 

exclusive,  210,  316. 
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DISTRICT  COURTS— continued. 

to  what  extends,  207,  324.       ■ 

to  be  always  open,  206,  340. 

power  of  judges  in  vacation,  206,  340. 

punish  for  contempt,  206,  340. 

sit  anywhere  in  district,  207,  341. 

suits  at  law,  224,  343. 

suits  in  equity,  225,  343. 

how  invoked,  223,  336. 

by  summary  petition,  223,  335. 

by  action  at  law,  224,  845. 

bill  in  equity,  225,  347. 
may  issue  injunction,  227,  327. 
f        revising  decisions  of,  288,  356. 
*  appeal  from,  287,  356. 

writof  error,  287,  356. 
certificate  to,  76,  385. 
opinion  of  judge  on,  76,  385.- 
entertain  voluntary  petition,  4,  386. 
issue  warrant,  24,  399. 
designate  place  of  deposit,  140,  562. 
fix  time,  place  and  manner  of  sales,  168,  568. 
remove  assignee,  147,  483. 
may  stay  suits,  181,  700. 
expunge  proofs,  106,  641. 
postpone  claims,  93,  645. 
examine  bankrupt,  191,  650. 
release  bankrupt  from  arrest,  185,  706. 
produce  imprisoned  debtor,  194,  662. 
hear  application  for  discharge,  267,  709. 
to  grant  discharge,  285,  739. 
vacate  discharge,  285,  773. 
may  entertain  iijvoluntary  petition,  28,  402. 
issue  provisional  warrant,  45,  446. 
grant  temporary  injunction,  44,  446. 
DISTRICT  JUDGE,  powers  of,  in  chambers,  206,  340. 
to  appoint  registers,  72,  378. 
may  remove  registers,  72,  379. 
to  decide  issues  raised  before  registers,  75,  385. 
to  give  opinion  on  certificate,  76,  385. 
may  compel  attendance  of  witness,  383. 
to  designate  register  to  take  charge  of  case,  382. 
to  approve  assignee,  131,  474. 
when  to  appoint  assignee,  130,  474. 
may  require  bond,  136,  482. 
to  direct  temporary  investment,  141,  562. 
when  to  exercise  powers  of  circuit  courts,  371. 
who  to  act  in  case  of  disability,  341. 
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DIVIDENDS,  registers  may  compute,  73,  379. 

when  to  be  made,  235,  663. 

creditors  to  determine,  237,  663. 

registers  to  give  notice,  239,  680. 

after  third  meeting,  240,  666. 

not  disturbed  by  subsequent  proofs,  240,  669. 

on  separate  petition,  243,  785. 
partnership  petition,  244,  776. 

priority,  242,  674. 

final,  240,  668. 

assignee  must  file  account  before,  240,  668. 

who  may  receive,  241,  663. 

register  to  make  computation  for,  239,  680. 
DOWER,  when  allowed,  603. 

ELECTION  of  assignee,  122,  474.  ' 

how  conducted,  122,  475. 

who  may  vote  for,  123,  475. 

what  votes  necessary  to  a  choice,  128,  474. 

approval  of,  131,  474. 

acceptance  of,  within  five  days,  136,  474. 

notice  of  appointment,  137,  555. 

in  case  of  partnership,  124,  776. 

in  case  of  corporation,  791. 

on  removal  of  assignee,  147,  483. 
EQUITY,  PROCEEDINGS  IN,  in  district  court,  225,  343. 

in  circuit  court,  227,  343. 

for  what  purposes  used,  225,  347. 

when  action  must  be  by,  222,  332. 

appointment  of  receiver  in,  354. 

effect  of  bankruptcy  on  pending,  144,  642. 

to  vacate  fraudulent  conveyances,  533. 

when  creditor  may  continue,  535. 

rules  of  practice  in,  226,  836. 

parties,  350. 

pleadings,  351. 

practice,  353. 

evidence,  355. 
EVIDENCE,  how  taken,  383. 

marshal's  returns  are  prima  facie,  120,  473. 

what,  of  assignment,  551,  556. 

of  right  to  sue,  146,  551. 

certificate  of  discharge  conclusive,  748,  770. 

copies  of  records  prima  facie,  376. 

sale,  etc.,  out  of  the  usual  course  of  business  prima  facie,  852. 

on  trial  of  specification,  734. 

in  equity,  355. 

involuntary  bankruptcy,  461. 
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EVIDENCE— cwf/nwi^. 

of  discharge,  770. 

bankrupt's  wife  can  not  testify,  775. 

oral  in  equity,  355. 
EXAMINATION,  who  may  apply  for,  191,  650. 

how  application  must  be  made,  191,  651. 

when  application  must  be  made,  192,  651. 

who  may  order,  193,  658. 

when  bankrupt  is  present,  193,  654. 

before  whom  made,  195,  654. 

creditor  to  appoint  time,  196,  654. 

how  conducted,  197,  654. 

to  be  in  writing  and  signed,  198,  655. 

on  what  topics,  200,  650. 

of  witness,  191,  658. 

of  bankrupt'    wife,  191,  661. 

by  trustee,  683. 

after  appointment  of  trustee,  683. 

register  to  pass  final,  74,  379. 

when  final  is  made,  381. 

how  attendance  compelled,  194,  383. 

when  bankrupt  is  imprisoned,  194,  663. 
absent,  194,  662. 
may  consult  with  counsel,  200,  655. 

privileged  communication,  202,  659. 

fees  for,  by  whom  paid,  204,  384. 

bankrupt  may  amend,  205,  886. 

when  witness  must  answer,  201,  65  S. 

witness  can  not  refuse  to  be  sworn,  202,  659. 

commission,  to  take  in  another  district,  383. 

summons  within  100  miles,  659. 

of  receiver,  658, 

of  assignee,  658. 
EXECUTION,  when  valid,  217,  320. 

lien  of,  612. 

may  be  stayed,  217,  327. 

set  aside  as  a  preference,  219,  327. 

sheriff  may  sell  under,  217,  320. 

none  after  filing  of  petition,  211,  319, 

against  assignee  for  creditor's  debt.  111,  362. 
EXEMPTION,  title  to,  does  not  pass  to  assignee,  152,  517. 

what  property  is  exempt,  153,  517. 
absolutely,  153,  521, 
in  discretion  of  assignee,  153,  521. 
under  State  laws,  155,  523. 
furniture,  153,  017. 

money,  158,  023. 

provisions,  158,  523. 
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EXEMPTION— confwi/cti. 

land,  158,  528.    . 

apparel,  153,  521. 

arras  and  equipments,  152,  517. 

constitutionality  of,  under  State  laws,  155,  524. 

as  to  pre-existing  debts,  524. 

when  subject  to  liens,  160,  524. 

assignee  to  report  within  twenty  days,  152,  531. 

effect  of  failure  to  report,  164,  532. 

creditors  to  file  exceptions,  104,  532. 

effect  of  failure  to  file  exceptions,  165,  532. 

act  of  assignment  not  conclusive,  161,  520. 

diyesting  of  liens  unconstitutional,  161,  524. 

mode  of  enforcing  lien,  163,  520. 
EXTORTION,  punishment,  of,  387. 

FEES,  justices  of  the  supreme  court  to  regulate, -375. 
reduction  of,  807. 

registers  not  interested  in  certain,  72,  378. 
by  whom  to  be  paid,  384. 
what  allowed  in  referred  cases,  249,  800. 
when  to  be  secured,  800. 
of  clerk,  260,  800. 
marshal,  257,  804. 
assignee,  252,  669. 

in  uncontested  cases,  251. 
counsel  for  assignee,  254,  669. 

petitioning  creditors,  249,  676. 
voluntary  bankrupt,  248,  675. 
involuntary  bankrupt,  248,  677. 
what  to  have  priority,  242,  674. 
deposit  of  $50  for,  800. 
petitioner  may  be  compelled  to  pay,  SOO. 
when  paid  out  of  fund,  672,  676. 
FEME  COVERT  may  become  voluntary  bankrupt,  1,  390. 

plead  coverture  to  involuntary  bankruptcy,  57,  459. 
what  property  may  be  retained  by,  501. 
may  employ  her  husband,  539. 
what  debts  provable  against,  678. 
when  may  prove  claim  against  estate  of  husband,  578. 
when  affected  by  husband's  knowledge,  578.  > 

property  of  bankrupt's,  501. 
FICTITIOUS  DEBTS,  allowance  bars  discharge,  279,  712. 

penalty  for  allowing,  854. 
FIDUCIARY  DEBTS,  not  barred  by  discharge,  741. 
what  are,  743. 
no  ground  for  withholding  discharge,  713. 
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FORMS. 

Adjudication  on  debtor's  petition,  914. 
on  creditor's  petition,  965. 
where  the  debtor  is  not  found  bankrupt,  958. 
Affidavits,  register's  oath  of  office,  916. 
proof  of  debt  with  security,  92.3. 

without  security,  926. 
by  agent  with  security,  929. 
by  agent  without  security,  928. 
by  corporation,  927. 
to  lost  bill  or  note,  931. 
to  be  made  by  assignee,  939. 
examination  of  bankrupt,  945. 

declaration  to  be  made  by  bankrupt  or  his  wife,  946. 
to  petitioning  creditor's  claim,  953. 
to  act  of  bankruptcy,  954. 
Appointment  of  trustees,  960. 

Assignees,  memorandum  of  proceedings  to  choose,  918. 
choice  of,  921. 

notification  of  appointment,  922. 
notice  by,  of  appointment,  922. 
notice  of  second  meeting  of  creditors,  932. 
petition  to  relieve  property  from  lien,  938. 
bond  of,  922. 

return  of,  at  second  meeting  of  creditors,  933. 
return  of  no  assets,  938. 
affidavit  to  be  made  by,  989. 
account  of,  941 . 

order  of  settlement  and  discharge  of,  942. 
petition  for  removal  of,  942. 
notice  of  motion  for  removal,  943. 
order  of  removal,  944. 
Assignment  of  bankrupt's  effects,  923. 
Attorney,  special  letter,  920. 
general  letter,  920. 
Bond  of  register,  927. 

of  assignee,  922. 
Certificate,  948. 

Denial  of  bankruptcy,  and  demand  for  jury  trial,  929. 
Discharge,  745. 

Examination  of  bankrupt  or  witness,  945. 
Exemption,  924. 
List  of  creditors  at  first  meeting,  919. 

of  proofs  for  dividend,  -9de-.  ^  i  \^ 
of  proofs  to  pay  dividends,  937. 
Memorandum  of  first  meeting,  918. 
of  second  meeting,  934. 
of  proceedings,  914. 
Notice  to  assignee  of  his  appointment,  924. 
of  assignee  of  his  appointment,  924. 
fur  second  meeting  of  creditors,  932. 
of  dividend,  935. 

of  settlement  of  account  before  final  dividend,  939. 
of  motion  for  removal  of  assignee,  943. 
that  bankrupt  has  applied  for  his  discharge,  949. 
of  appeal,  966. 
Order  of  reference,  913. 
common,  918. 
of  settlement  and  discharge  of  assignee,  942. 
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FORMS — continued. 

Order  for  meeting  of  creditors  to  consider  question  of  removal  of 
assignee,  948. 
•       for  removal  of  assignee,  944. 

further  order,  944. 

for  examination  of  bankrupt,  946. 

to  show  cause  on  petition  of  creditors,  954. 

on  denial  of  bankruptcy,  960. 

for  sale  of  property  by  assignee,  964. 

for  sale  of  property  of  corporation,  964. 

for  diminution  of  claim,  965. 

expunging  or  allowing  claim,  966. 
Petition  by  debtor,  899. 

by  partnership,  911. 

by  corporation,  912. 

to  relieve  property  from  lien,  938. 

for  removal  of  assignee,  942. 

for  discharge,  948. 

of  creditors,  951. 
Proof  op  Debt,  with  security,  925. 

without  security,  926. 

by  agent  with  security,  929. 

by  agent  without  security,  926. 

by  corpoi-ation,  927. 
Report    of  marshal,    894. 

of  register,  895. 

of  a.ssignee,  896. 

of  clerk,  897,  898. 
Return  on  Warrant,  916. 

of  assignee  at  a  second  meeting  of  creditors,  933. 

of  no  assets,  938. 

on  summons,  947. 
Specifications  against  discharge,  950. 
Summons,  946. 
Warrant  on  voluntary  petition,  915. 

on  petition  by  creditors,  956.  . 

FRAUD,  claims  founded  on,  provable,  573,  584. 

discharge  does  not  release  from,  741. 

proof  rejected  for,  106,  641. 

evidence  of,  in  contract  inadmissible,  657. 

property  conveyed  in,  may  be  recovered,  632. 

in  creation  of  debt,  no  bar  to  discharge,  275,  713. 

discharge  obtained  by,  may  be  set  aside,  285,  7^3. 

conveyances  in,  of  act,  are  void,  843. 

what  prima  facie  evidence  of,  852. 
FRAUDULENT  CONVEyANCES  void  against  assignee,  532. 

when  creditor  may  vacate,  584. 

unrecorded  deeds,  605. 

possession  by  vendor,  536. 

possession  on  sale  under  judgment,  636. 

stipulation  in  mortgage,  of  right  to  sell,  535. 

judgment  on  defective  statement,  540. 

effect  of  filing  chattel  mortgage,  541. 

gift  from  husband  to  wife,  637. 
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FRAUDULENT  CONVEYANCES— (wn«twM«i. 

fictitious  judgment,  409. 

a  mortgage  with  fraudulent  intent,  409.  , 

sale  for  long  notes,  409. 

assignment  exacting  releases,  539. 

retention  of  benefit,  by  grantor,  409. 

assignment  authorizing  sale  on  credit,  410. 

an  act  of  bankruptcy,  408. 

bar  discharge,  273,  712. 

in  fraud  of  act  void,  843. 

vacated  within  six  months,  843,  853. 

against  second  vendee,  851. 

penalty  for,  855. 
FURNITURE,  what  exempt,  153,  517. 

when  deemed  necessary,  155,  517. 

GAMING,  loss  by,   bars  discharge,  278,  712. 

although  acquired  by  gaming,  724. 
penalty  for,  854. 
GENERAL  ORDERS  IN  BANKRUPTCY,  872. 

HABEAS  CORPUS,  application  for,  185,  706. 

what  debts  release  from,  187,  706. 

not  from  arrest  before  petition,  186,  706. 

how  made  after  discharge,  189,  709. 

what  facts  inquired  into,  188,  700,  870. 

when  proceedings  on  arrest  conclusive,  188,  707. 
HOMESTEAD,  when  application  for,  void,  526,  849. 

remainder  in,  sold,  530. 

not  defeat  vendor's  lien,  519. 

when  allowed,  523. 

State  law  must  be  complied  with,  525. 

when  contrary  to  bankruptcy  act,  849. 
HUSBAND  AND  WIFE,  husband  may  work  for  wife,  537. 

wife  bound  by  husband's  knovfledge,  578. 

when  transfers  between,  fraudulent,  537. 
bar  discharge,  717. 
an  act  of  bankruptcy,  408. 

IMPRISONED  DEBTOR,  when  imprisonment  an  act  of  bankruptcy,  402,  410. 

may  be  produced  on  habeas  corpus,  194,  662. 

when  released,  185,  706. 

while  attending  for  examination,  655. 
IMPRISONMENT  for  twenty  days  an  act  of  bankruptcy,  402,  410. 

to  what  debts  limited,  402,  410. 
INDICTMENT,  when  against  bankrupt,  854. 

officers,  887. 

against  assignee,  568. 
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INDICTMENT— coniinwe^i. 

for  omitting  report,  809. 

how  drawn,  855. 
INJUNCTION,  in  involuntary  bankruptcy,  4.3,  447. 

who  may  be  enjoined,  43,  446. 

allegations  of  petition  for,  43,  447. 

no  notice  of,  44,  448. 

when  dissolved,  44,  449. 

violation,  with  notice  of,  is  contempt,  449. 

power  to  issue,  227,  827. 

against  State  courts,  227,  327. 

practice  in  dissolving,  230,  331. 

to  stay  proceedings,  181,  700. 

all  suits  will  be  stayed,  180,  700. 

what  is  violation  of  stay,  184,  706. 

proceedings  to  punish  contempt,  341. 

party  cannot  be  enjoined  from  going  into  bankruptcy,  316. 
INSOLVENCY,  meaning  of,  411,  812. 

inability  to  pay  debts,  411,  812. 

property  worth  less  than  debts,  412,  813. 

not  matter  of  definition,  812. 

non-payment  of  one  debt  not  sufficient,  812. 

varies  with  localities,  813. 
INSOLVENT  LAWS,  suspended,  307. 

from  what  time,  310. 

proceedings  under,  void,  307. 

what  proceedings  may  be  continued,  308. 

effect  of  thirty  per  cent,  clause,  308. 

in  force  as  to  debts  not  discharged,  311. 

poor  debtor's  act,  310. 

corporations,  309. 

bond  to  take,  309. 

distribution  under,  311. 

right  of  trustee,  311. 

when  no  bankruptcy  proceedings,  308,  867. 
INTENT,  when  presumed,  417,  817. 

judged  by  legal  effect,  417,  817. 

not  confounded  with  motive,  417,  817. 

when  conclusively  presumed,  417,  817. 

of  agent  is  that  of  principal,  825. 

in  case  of  pressure,  820. 

what  facts  show  intent,  818. 
INTEREST,  when  provable,  82,  572. 

when  rebate  of,  82,  572. 

in  case  of  tort,  82,  572. 

when  there  is  surplus,  681. 

in  case  of  partnership,  775,  790. 
INVENTORY,  annexed  to  debtor's  petition,  13,  396. 
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Il<iYENTORY— continued. 

in  involuntary  proceedings,  63,  471 . 

returned  by  marshal,  63,  471. 

made  by  assignee,  63,  471. 

submitted  at  creditors'  meeting,  237,  663. 
INVOLUNTARY  BANKRUPTCY,  who  may  file  petition,  28,  402. 

debt  of  petitioning  creditor,  28,  439. 

who  may  be  proceeded  against,  31,  402. 

what  are  acts  of  bankruptcy,  32,  402. 

petition  must  be  filed  within  six  month.s,  33,  403.       ' 

what  petition  must  state,  34,  402. 

pleading  in  petition,  34,  432.  , 

how  many  must  unite  in,  28,  408. 

when  assignment  is  ground  for,  403,  421 . 

receiver  by  State  court,  422. 

suspension  of  commercial  paper,  403,  423. 

fraudulent  conveyances,  402,  408. 

deposition  to  creditor's  debt,  40,  436. 

deposition  to  act  of  bankruptcy,  39,  436. 

deposition  not  amendable,  437. 

verification,  38,  434. 

when  amendments  of  petition  allowed,  54,  443. 

when  order  to  show  cause  issued,  41,  446. 

service  upon  debtor,  42,  452. 

provisional  warrant,  45,  446. 

temporary  injunction,  43,  446. 

discontinuance,  47,  466. 

intervention  by  others,  48,  468. 

appearance  of  debtor,  47,  455. 

judgment  by  default,  50,  470. 

demand  for  jury  trial,  53,  455. 

mode  of  taking  defense,  53,  455. 

trial,  58,  455. 

new  trial,  61,  464. 

costs,  466. 

proceedings  under  warrant,  62,  470. 

when  first  meeting  adjourned,  474. 

debtor  cannot  file  voluntary  petition,  464, 

exemptions  to,  518. 

may  be  discharged,  268,  710. 

when  default  bars  discharge,  734. 

30  per  cent,  clause  does  not  apply  to,  736. 
ISSUES,  when  adjourned,  75,  385. 

what  must  be  adjourned,  76,  385. 

effect  of  adjournment,  80,  875. 
JUDGMENT,  when  proceedings  on,  enjoined,  223,  827. 

when  lien  of  protected,  217,  320. 

how  sale  under,  set  aside,  218. 
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JUDGMENT— cwtinwec?. 

may  be  enforced  in  bankruptcy,  172. 

when  validity  of,  must  be  attacked  in  State  court,  610. 

when  void  as  a  preference,  826. 

when  set  aside  by  district  court,  219. 

when  confession  of,  an  act  of  bankruptcy,  402. 

presumed  to  be  regular,  416. 

power  of  district  court  to  liquidate,  215. 

proof  of,  when  rendered  after  adjudication,  82,  683. 

warrant  to  confess,  effect  of,  828. 

no  presumption  of  insolvency,  413. 

takes  effect  from  entry,  828. 

when  levy  under,  valid,  828. 
JURISDICTION  of  State  courts  not  divested,  145,  542. 
over  debtor,  4. 

in  voluntary  bankruptcy,  4,  392. 
in  involuntary  bankruptcy,  40,  432. 
in  cases  of  partnership,  68,  776. 
may  be  raised  on  petition,  8. 
shown  as  objection  to  discharge,  8,  749. 
of  district  court  in  bankruptcy,  206,  312. 
to  enjoin  State  courts,  227,  327. 
to  what  extends,  207,  324. 
on  summary  petition,  221,  332. 
by  suit  at  law,  224,  343. 
by  suit  in  equity,  225,  348. 
when  parties  reside  in  same  district,  224. 
extent  territorially,  208,  314. 
conferred  by  appearance,  208,  332,  336. 
of  the  supreme  court,  301,  371. 

supreme  court  of  D.  0.,  206,  341. 
districts  courts  of  territories,  206,  342. 
to  revise  decisions,  288,  356. 
of  circuit  courts,  227,  343. 

at  law,  227,  348. 

in  equity,  227,  843. 

to  revise  decisions,  292,  363. 

how  invoked,  298;  368. 

to  what  extends,  293,  363. 

on  appeal,  288,  356. 

on  writ  of  error,  288,  356. 

when  petitions  tiled  in  different  districts,  59,  877- 
of  State  courts  over  suits  by  assignee,  231,  338,  867. 
JURY  TRIAL,  on  summary  petitions,  224,  337. 
on  specifications,  282,  730. 
in  involuntary  proceedings,  58,  455. 
•  JUSTICES  01?  SUPREME  COURT,  to  frame  rules,  374. 
can  not  extend  operation  of  act,  376. 
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LAW,  PROCEEDINGS  AT,  in  district  court,  224,  343. 
in  circuit  court,  227,  343. 
when  must  be  used,  222,  332. 
rules  regulating,  224,  887. 
writ  of  error  in,  288,  356. 
LIENS,  definition  of,  173. 

preserved  in  bankruptcy,  173,  601*. 
equitable,  603. 
mechanic's,  608. 
of  partners,  604. 
on  vessel,  609. 
unrecorded,  609. 
judgment,  609. 
execution,  612. 
of  vendor,  607. 
of  attorney,  606. 
mortgage,  614. 
pledges,  606. 
on  profits,  616. 
proof  of,  100,  633. 
when  forfeited,  101,  635. 
district  court  may  liquidate,  174,  601. 
assignee  sell  free  from,  174,  618. 
subject  to,  173,  622. 
lienor  may  apply  for  sale,  176,  623. 
cost  of  liquidation,  176,  620. 
redemption  of,  170,  572. 

by  bills  to  set  aside  fraudulent  conveyances,  534. 
by  creditor's  bill,  604. 
by  attachment,  508. 
how  enforced  after  discharge,  514. 
when  rent  is,  593. 
on  exempted  property,  160,  519. 
LIMITATION,  suits  by  and  against  assignee,  227,  558. 

not  revived  by  appointment  of  assignee,  227,  558. 
debts  barred  by,  to  be  scheduled,  11,  396. 
are  provable,  581. 
are  discharged,  752. 
proof  need  not  anticipate  defense  of,  632. 
of  six  months  to  act  of  bankruptcy,  403. 
of  four  months  to  preference,  810,  853. 
of  six  months  to  assignments,  843,  853. 
in  involuntary  bankruptcy,  853. 
MARRIED  WOMEN.     See  Feme  Covert. 
MARSHAL  to  serve  warrants  in  voluntary  cases,  25,  399. 

in  involuntiiry  cases,  62,  470. 
order  to  show  cause,  42,  446. 
when  to  arrest  debtor,  45,  446. 
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MARSHAL — continued. 

when  to  take  debtor's  property,  46,  446. 
when  seizure  by,  proper,  46,  450.  ' 
may  demand  indemnity,  46,  451. 
liable  for  trespass,  451. 
return  at  creditor's  meeting,  119,  473. 
makes  return  of  expenses,  119,  886. 
fees  to  be  secured,  883. 
fees  of,  257,  804. 
for  custody  of  property,  257,  804. 
includes  assistants,  887. 
MEANING  OF  TERMS  used  in  the  acts,  387. 
party,  386. 
given,  474. 

time  of  adjudication  of  bankruptcy,  573. 
concealment,  715. 
fraudulent  preference,  721. 
after,  725. 
trader,  423,  725. 
becoming  bankrupt,  729. 
bankruptcy,  37,  411. 
insolvency,  37,  411. 
reasonable  cause,  829. 
contemplation  of  bankruptcy,  37,  412. 
insolvency,  37,  411. 

manufacturer,  424.  » 

commercial  paper,  426. 
meetings,  801. 
lien,  173. 
residence,  432. 
MEETINGS,  the  1st,  when  to  be  called,  24,  399. 
register  to  fix  time  of,  25,  473. 
preside  at,  73,  379. 
return  of  marshal  at,  119,  473. 
when  to  be  adjourned,  120,  473. 
election  at,  122,  474. 
how  long  to  be  held,  122,  475. 
the  2d,  when  to  be  called,  235,  663. 
what  to  be  done,  237,  663. 
the  3d,  when  to  be  called,  239,  665. 
what  to  be  done,  240,  665. 
to  remove  assignee,  147,  483. 
to  consider  appointments  of  trustees,  682. 
to  be  called  by  assignee,  666. 
2d  and  3d,  on  discharge,  664. 
others,  when  called,  240,  666. 
MINUTE  BOOK,  clerk  to  keep,  382,  872. 

memorandum,  to  be  entered  in,  382,  872. 
63 
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MINUTE  BOOK— continued. 

constitutes  record,  376. 

what  to  be  entered  in,  872. 
MORTGAGES  of  chattels,  553. 

chattel  when  valid,  553. 

unrecorded,  505. 

on  exempted  property,  160. 

on  vessels,  609. 

effect  on  vendor's  lien,  607. 

on  property  in  two  States,  614. 

by  partner  under  seal,  615. 

by  agent  under  seal,  616. 

for  future  advances,  615. 

effect  of  change  of  note,  616. 

charge  of  mortgage,  616. 

future  profits,  616. 

insurance,  617. 

district  court  may  liquidate,  174,  601. 

assignee  may  sell  free  from,  174,  618. 
subject  to,  174,  622. 

mortgagee  may  apply  to  district  court  to  sell,  176,  623. 

when  void  as  preference,  810. 

may  be  withheld  from  record,  815. 

in  pursuance  of  previous  agreement,  821. 

when  fraudulent,  535. 

right  of  redemption,  U70,  572. 

mortgagee  may  surrender,  601. 

proof  of,  100,  633. 
MUTUAL  DEBTS  to  be  set  off,  89,  596,  868. 

when  on  claim  purchased,  90,  596. 

not  on  unliquidated  claim,  91,  599. 

meaning  of  term,  90,  596. 

by  stockholder,  91,  597. 

joint  against  separate,  91,  598. 

debt  not  due,  91,  599. 

insurance  policy,  91,  597. 

not  by  nominal  owner,  600. 

effect  of  proof  without,  600. 

NOTICE  of  first  meeting,  25,  473. 

how  served,  25,  399. 
by  publication,  24,  399. 
adjourned  without  proper,  120,  473. 
when  new,  given,  120,  473. 
to  assignee  before  suit  brought,  227,  557. 
of  appointment  of  assignee,  137,  555. 
meetings  ordered  by  court,  666. 

for  removal  of  assignee,  147,  483. 
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WnOE— continued. 

meetings — second  meeting,  236,  663. 

third  meeting,  239,  665. 

final  account  of  assignee,  240,  668. 

dividend,  239,  680. 

application  for  discharge,  269,  710. 
involuntary  petition,  42,  452. 
appeal,  290,  860. 
revisory  proceedings,  296,  369. 

applications  to  sell  incumbered  property  by  assignee,  175,  619. 

creditor,  178,  624. 
petition  for  counsel  fees,  677. 
of  summary  petition,  224,  336. 
what  served  on  attorney,  873. 
how  served,  873. 

OATH  of  register,  72,  378. 
allegiance,  10, 398. 

register  may  administer,  398. 
to  debtor's  petition,  16,  398. 
to  proof  of  claim,  86,  628,  639. 
bankrupt  examined  on,  191,  650. 
of  bankrupt  before  discharge,  270,  739. 
fees  for  deposition,  800. 
to  creditor's  petition,  38,  434. 
debt,  40,  436. 
act  of  bankruptcy,  40,  436, 
schedules,  16,  398. 
what  officers  may  take,  398. 
OFFICER,  public,  defalcation  of,  741. 

of  corporation  to  petition,  2,791. 

authority  to  file  petition,  3,  793. 
not  to  be  discharged,  791. 
ORDER  of  sale  by  court,  168,  568. 
for  examination,  191,  650. 
for  dividend,  237,  663. 
for  flebtor  to  appear,  41,  446. 

for  creditors  to  show  cause  against  discharge,  269,  710. 
of  reference,  17. 

what  to  contain,  17. 
not  special,  801. 
courts  may  compel  obedience  to,  207,  341. 
of  discharge,  285,  741. 

PARTNERS,  proceedings  by,. 65,  776. 

where  petition  of,  filed,  68,  776. 

when  may  file  jointly,  68,  776. 

how  long  partnership  subsists,  66,  777. 
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PA.'RT'R'ERS— continued. 

who  may  vote  on  petition  of,  124,  776. 
how  property  of,  distributed,  244,  776. 
proofs  against  several  estates  of,  244,  781. 
when  one  may  share  in  estate  of  another,  787. 
when  transfer  by  one  to  another,  void,  787. 
proceedings  by  one  against  another,  68,  777. 

what  petition  in  should  state,  68,  777. 

where  petition  may  be  filed,  68,  776. 

defenses  in,  70, 780. 

when  brought  in  by  assignee,  780. 

all  must  be  parties,  68,  780. 

adjudication  in,  70,  776. 
proceedings  by  one  against  another,  return  of  property  in,  71. 
when  several  petitions  filed,  70,  878. 

petitions  filed  in  difierent  districts,  70,  878. 
conveyances,  by,  may  be  set  aside,  784,  816. 
discharge  of,  746,  790. 

on  individual  petition,  776,  790. 
from  partnership  debts,  66,  746. 
discharge  of  one,  does  not  release  another,  746. 
proceedings  by  creditors  against,  433. 
petition  must  charge  joint  act,  433. 
act  of  one  is  act  of  all,  438. 
one  may  defend  though  others  make  default,  463. 
when  creditors  of,  share  in  separate  estate,  243,  786. 
when  creditors  of,  share  in  individual  estate,  244, 784. 
can  not  vote  on  individual  petition,  124. 
rights  of  assignee  of  one  partner,  782. 
PAYMENT  of  claims,  238,  669. 

fraudulent  prevents  discharge,  712. 
when  a  preference,  810. 
on  contract  not  to  oppose  discharge,  853. 
what  an  act  of  bankruptcy,  402. 
suspension  of,  403. 
when  a  misdemeanor,  854. 

of  deposited  moneys,  141,  882.  * 

of  dividends,  141,  882. 
PENALTIES,  offenses  under  the  act,  854. 
concealment  of  property,  854. 
destruction  or  mutilation  of  books,  864. 
removing  books  out  of  district,  85-t. 
fraudulent  payments,  gifts,  &c.,  854. 
loss  by  gaming,  854. 
concealing  property  from  assignee,  864. 
omitting  property  from  schedule,  854. 
allowing  fictitious  debt,  854. 
alleging  fictitious  losse.=,  855. 
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PENALTIES— wra«inM«i. 

obtaining  credit  fraudulently,  856. 

indictment  for,  856. 

what  officers  subject  to,  387. 
what  acts  of  officers  punished,  887. 
PERISHABLE  PROPERTY,"  or  in  dispute,  may  be  sold,  179,  569. 

when  to  be  sold,  179,  569. 

proceeds  measure  of  value,  180,  569. 

ordered  into  possession  of  assignee,  179,  569. 
PETITION  in  voluntary  lanhrwptay. 

who  may  file,  1,  889. 

what  to  set  forth,  8,  889. 

no  interlineation  or  abbreviation,  9,  877. 

how  signed,  16. 

to  be  verified,  16,  398. 

where  to  be  filed,  4,  889. 

entries  on  filing,  17,  872. 

can  not  be  dismissed,  19,  391. 

order  of  reference,  17,  873. 

adjudication  upon,  18,  389. 

when  warrant  under,  to  issue,  24,  399. 

may  be  amended,  22,  400. 

register  may  order  amendments,  22,  400. 

creditor  may  ask  for  amendments,  21,  400. 

bankrupt  may  amend,  22,  400. 

how  amendments  may  be  made,  22,  887. 

where  amendments  must  be  filed,  400. 

may  be  amended  before  discharge,  400. 
PETITION  in  involuntary  tanhruptcy. 

who  may  file,  28,  402. 

who  may  be  proceeded  against,  31,  402. 

what  acts  necessary  to,  33,  403. 

what  must  aver,  34,  432. , 

must  allege  proper  number  have  joined,  34,  434. 

must  be  signed,  38,  434. 

must  be  verified,  38,  484. 

where  may  be  filed,  40,  432. 

may  be  amended,  54,  443. 

order  upon  filing,  41,  446. 

when  dismissed  without  notice,  47,  466. 

at  what  time  dismissed,  47,  466. 

can  not  be  dismissed  after  adjudication,  48,  467. 

must  be  accompanied  by  depositions,  40,  432. 

may  be  dismissed  for  want  of  proper  deposition,  437. 

how  objections  to,  may  be  taken,  53,  455. 
PETITION,  summary. 

when  may  be  used,  220,  332. 

when  the  proper  remedy,  222,  332. 


998  GENERAL  INDEX, 

PETITION  iummary — continued. 

when  objections  to,  may  be  taken,  223,  333. 
what  must  aver,  223,  336. 
must  be  signed,  224,  337. 
verifled,  224,  337. 
practice  under,  224. 
PETITION  against  assignee. 

for  removal  of,  147,  483. 
what  must  aver,  147,  483. 
must  be  verified,  147. 
where  may  be  filed,  147,  483. 
service  under,  147. 
when  court  may  remove,  148,  488. 
when  meeting  of  creditors  called,  149,  484. 
PETITION /or  discharge. 

when  filed  in  60  days,  267,  709. 

may  be  filed  at  any  time,  267,  709. 
what  must  aver,  268,  709. 
order  upon,  269,  710. 
service  of  notice  under,  269,  710. 
PETITION,  revisory. 

when  filed  in  circuit  court,  292,  363. 

proper  mode  of  revising  decrees,  293,  363. 
to  what  decree  extends,  293,  363. 
jurisdiction  of  circuit  court  under,  293,  363. 
what  must  aver,  296,  368. 
practice  under,  296,  368. 
PLEADINGS  upon  appeal  on  disputed  claim.  111,  862. 
what  must  aver.  111,  362. 
to  be  filed  with  clerk,  111,  881. 
defense  of  assignee  within  ten  days,  111,  881. 
PRACTICE,  justices  to  regulate,  374. 

what  adopted  in  equity,  226,  887. 

at  law,  225,  887. 
when  summary  petition  may  be  usefl,  222,  332. 
suits  must  be  at  law  or  in  equity,  222,  332. 
decrees  may  be  reviewed  on  petition,  292,  3U31 
appeal  lies,  288,  356. 
writ  of  error  lies,  288,  356. 
suits  in  State  courts  continued,  181,  700. 
State  courts  enjoined,  227,  327. 
what  proceedings  are  void,  211,  317. 
on  appeal  upon  disputed  claim,  110,  356. 
on  liabeas  corpus,  185,  706. 
on  petition  for  stay,  181,  700. 
PREFERENCE  is  an  advantage,  417. 

,when  an  act  of  bankruptcy,  402,  414. 
when  void,  810,  817. 
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PREFERENCE— conijVmei. 

what  may  be  set  aside,  826. 

what  must  concur  to  constitute,  811. 

standing  four  months  is  valid,  814. 

when  debtor  is  insolvent,  812. 

standing  two  months  is  valid,  853. 

what  constitutes  intent,  817. 

made  under  pressure,  820, 

what  is  reasonable  cause,  829. 

to  an  indorser,  838. 

to  surety,  838. 

to  principal  where  there  is  surety,  839. 

bind  receiver,  567. 

by  warrant  of  attorney,  828. 

by  judgment,  826. 

when  district  court  may  interfere  with  judgment,  218,  82S, 

bars  a  discharge,  712,  721. 

when  conclusively  presumed,  417,  817. 

under  prior  agreement,  823. 

present  consideration,  823. 

knowledge,  837. 

merely  voidable,  839. 

'bona  fide  purchaser,  840. 
PREFERRED  CREDITOR  can  not  vote  for  assignee,  124,  482. 

can  not  be  assignee,  132, 482. 

must  surrender  preference  before  proof,  95,  646. 

can  not  surrender  after  judgment,  99,  647. 

may  surrender  in  involuntary  cases,  96,  445. 

what  debts  forfeited,  100,  646. 
PRIORITY  of  wages,  242,  674. 

what  claims  to  have,  242,  674. 

of  fees,  800. 

of  liens,  601. 

what  petition  to  have,  878. 
PROCEEDINGS  IN  BANKROPTCY  matter  of  record,  376. 

not  recorded,  376. 

copies  of,  376. 

how  certified,  376. 

what  is  commencement  of,  376. 

by  whom  may  be  conducted,  872. 

entry  of  attorney's  name,  872. 

how  papers  indorsed,  872. 

what  papers  may  be  served  on,  873. 
PROCESS,  how  issued,  873. 

fees,  260. 
PRODUCTION  of  bankrupt  to  testify,  194,  662. 

of  books  and  papers,  382. 
PROOF  OF  DEBTS,  how  made,  81,  630. 
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PROOF  OP  DEBTS— continued. 

by  whom  may  be  made,  83,  637. 

what  must  contain,  87,  630. 

who  may  take,  86,  628,  689. 

postponement  of,  93,  645. 

of  preferred  debts,  94,  645. 

register  may  postpone,  94,  645. 

not  taken  from  file,  105,  636. 

may  be  amended,  104,  636. 

at  what  time  amended,  104,  637. 

how  far  amended,  104,  637. 

with  security,  100,  633. 

when  security  forfeited  by,  101,  635. 

relinquishment  of  preference  before,  99,  646. 

retained  by  creditor  no  proof,  104,  476. 

to  be  sent  to  assignee,  142,  639. 

to  be  filed  with  clerk,  874. 

court  has  control  over,  106,  641. 

who  may  ask  for  rejection  of,  106,  641. 

when  rejected,  109,  642. 

appeal  from  rejection  or  allowance  of,  110,  856. 

notice  of  appeal,  110,  360. 

pleadings  on  appeal,  111,  362. 

when  appeal  dismissed,  112,  360. 

when  debtor  member  of  two  firms,  83,  601. 

actions  surrendered  by,  112,  698. 

how  far  surrendered,  118,  698. 

for  unliquidated  damages,  92,  572. 

for  interest,  82,  572. 

of  judgment,  82,  583. 

by  bail,  surety  or  guarantor,  93,  590. 

for  rent,  592. 

contingent  liabilities,  92,  585. 
PROPERTY  not  collectible  to  be  sold,  168,  571. 

procuring,  to  be  attached,  712. 

removing  from  district,  712. 

lost  by  gaming,  712. 

conveyed  fraudulently,  712. 

conveyed  as  a  preference,  712. 

conveyed  to  defeat  act,  843. 

concealment  an  act  of  bankruptcy,  402. 

assignment  for  benefit  of  creditors,  40D,  421. 

marshal  to  take  possession  of,  44,  452. 

taken  on  provisional  warrant,  44,  452. 

what  passes  to  assignee,  486. 

acquired  after  petition,  487. 

when  sale  by  bankrupt  void,  488. 
PUBLICATIONS.    See  Advertisements. 
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REASONABLE  CAUSE,  what  is,  829. 

belief  of  intelligent  man,  829. 

unusual  conveyance,  832. 

suspicion,  883. 

transfer  of  all  property,  834. 

by  retail  dealer,  835. 

knowledge  of  overdue  debts,  836. 

warrant  of  attorney,  884. 

suspension,  835. 
RECEIVER,  when  district  court  may  appoint,  354. 

when  distribution  made  by,  665. 

appointment  of,  an  act  of  bankruptcy,  423. 

when  property  in  possession  of,  not  disturbed,  214,  320. 

authorized  to  carry  on  business,  567. 

can  not  set  aside  a  preference,  567. 

allowances  to,  799. 
RECORDS,  how  kept,  376. 

copies  to  be  evidence,  -376. 

minutes  of  register  to  be  entered,  382. 

of  assignment,  139,  555. 

in  district  court,  486. 
REDEMPTION,  assignees  right  of,  170,  672. 

before  debt  due,  170,  572. 

release  of  creditor,  172,  601. 

filing  petition  for,  170,  878. 

order  of  hearing  thereon,  171,  878. 
REGISTERS,  how  appointed,  72,  378. 

who  eligible,  72,  378. 

to  give  bond,  72,  378. 

to  take  oath  of  office,  72,  378. 

what  disqualified  for,  72,  378. 

removal  of,  72,  379. 

vacancies,  how  filled,  72,  378. 

duties  of,  73,  379. 

to  make  adjudication,  73,  379. 

to  administer  oaths,  73,  379. 

preside  at  meetings,  .73,  379. 

take  proofs,  78,  379. 

to  compute  dividends,  73,  379. 

to  make  orders  of  distribution,  73,  379. 

audit  accounts,  74,  379. 

grant  protection,  74,  379. 

pass  examination,  74,  879. 

direct  advertisements,  74,  873. 

order  payment  of  taxes,  74,  873. 
wages,  74,  873. 

to  take  evidence  concerning  expensep,  73,  873. 

to  liquidate  securities,  73,  878. 
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EEGI  ST^^S— continued. 

to  declare  dividends,  78,  873. 

to  tax  costs,  73,  873. 

to  summon  and  examine  persons,  74,  883. 

require  the  production  of  books,  etc.,  74,  382. 

dispatch  administrative  business,  74,  379. 

not  to  commit  for  contempt,  74,  382. 

hear  disputed  adjudication,  74,  382. 
allow  discharge.,  74,  882. 
to  malse  memoranda,  74,  382. 
to  adjourn  issues  into  court,  75,  385. 
may  talie  opinion  of  judge,  76,  385. 
reference  of  cases  to,  77,  387. 
take  depositions  of  witnesses,  383. 
acts  by,  to  be  reduced  to  writing,  75,  383. 
parties  summoned  before,  must  attend,  74,  383. 
to  issue  a  warrant,  24,  899. 
to  be  impartial,  123^  475. 
to  preside  at  first  meeting,  123,  474. 
duties  judicial,  123. 
to  make  assignment,  137,  485. 
to  hold  meetings  for  distribution,  237,  663. 
to  prepare  list  of  creditors,  239,  680. 
what  constitutes  a  day's  sitting,  874. 
to  examine  bankrupt's  petition,  21. 
to  give  certificate  of  correctness,  21. 
to  notify  assignee  of  his  appointment,  186,  474. 
may  order  an  examination,  191,  650. 
examination  before,  195,  654. 
no  power  to  decide  objections,  198,  655. 
to  note  objections,  198,  655. 
to  forward  memoranda  by  next  mail,  74,  382. 
to  keep  account,  75,  876. 
to  make  returns  of,  75,  876. 
fees  of,  262,  800. 
fees  to  be  secured,  266,  800. 
what  expenses  allowed,  262. 
may  order  assignee  to  make  return,  208,  710. 
when  case  taken  from,  382. 
when  may  appoint  assignee,  180,  474. 
ofienses  by,  887. 

evidence  may  be  taken  before,  883. 
can  not  certify  to  copies,  876. 
proof  must  be  satisfactory,  94,  639. 
not  to  be  counsel  or  attorney,  72,  878. 
REMOVAL  of  register,  72,  379. 
of  assignee,  147,  483. 

who  may  file  petition  for,  147,  483. 

order  on,  147,  483. 
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REMOVAL. — eoniinued. 

of  property,  bars  discharge,  712. 

an  act  of  bankruptcy,  402. 
how  punished,  85i. 
RENT,  when  apportioned,  592. 
a  lien,  693. 
to  have  priority,  593. 
part  of  expenses,  596. 
distress  for,  void,  211,  319. 
REPORTS,  ANNUAL,  by  marshal,  807. 
by  register,  808. 
clerk,  808. 
assignee,  808. 
penalty  for  omitting,  809. 

SALES,  assignee  may  make,  166,  532. 

of  unencumbered  property,  168,  663. 

by  public  auction,  168,  568. 

by  private  sale,  168,  568. 

notice  of,  168,  568. 

of  franchise  of  corporation,  169,  791. 

of  real  estate,  169,  482. 

of  uncoUectable  assets,  168,  571. 

of  property  of  corporation,  791. 

of  encumbered  property,  174,  601. 

free  from  encumbrance?,  174,  618. 
of  property  subject  to  encumbrances,  173,  622. 

on  petition  of  creditor,  176,  623. 

in  dispute,  179,  569. 
of  perishable  property,  178,  671. 
when  auctioneer  may  be  employed,  252,  671. 
title  of  purchaser,  169,  482. 
title  to  encumbered  property,  170. 
on  execution,  172,  319. 

when  district  court  can  not  set  aside,  218,  329. 
of  exempted  property,  163,  520. 
when  bankrupt  may  purchase,  564,  570. 
when  by  debtor  void,  23. 
when  by  bankrupt  void,  488. 
when  a  misdemeanor,  854. 
when  void  as  preference,  810. 
when  by  debtor  valid  as  preference,  815. 
SCHEDULES  of  debts,  10,  395. 
of  assets,  13,  396. 
may  be  amended,  23,  400. 
to  be  furnished  by  involuntary  bankrupt,  62,  471. 

partners,  71. 
made  up  by  marshal,  63,  471. 
what  must  contain,  10,  395. 
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SCllEDVLES— continued. 

mode  of  stating  property  in,  13,  396. 

mode  of  stating  debts,  12,  395. 
SECURITIES,  proof  of,  100,  633. 

when  forfeited  by  proof,  101,  636. 

mode  of  liquidating,  172,  601. 

may  be  surrendered,  173,  601. 

no  vote,  1 23. 
SERVICE  of  voluntary  petition,  24,  399. 

of  involuntary  petition,  41,  446. 

when  debtor  can  not  be  found,  42,  452. 

on  dissolved  corporation,  42,  453. 

of  petition  for  discharge,  269,  710. 

for  removal  of  assignee,  147,  483. 

for  dividend  meetings,  236,  663. 

how  notices  mailed,  866. 

of  notice  on  parties,  873. 

of  notice  on  attorney,  873. 

waived  by  appearance,  208,  336. 
SET-OFF.     See  Mutual  Debts. 
SPECIFICATIONS,  who  may  file,  273,  730. 

when  to  be  filed,  275,  730. 

may  be  filed  with  register,  277,  731. 

must  be  definite,  278,  733. 

what  must  state,  278,  733. 

may  be  amended,  282,  733. 

mode  of  objecting  to,  281,  733. 

trial  of,  282,  738. 

evidence  in  support  of,  282,  734. 

what  creditors  estopped  from  filing,  282,  734. 
STATE  COURTS,  jurisdiction  of,  210,  316. 

suits  in,  may  be  continued,  213,  542. 

when  suits  in,  surrendered,  112,  698. 

injunction  against,  227,  327. 

interference  with,  by  district  court,  213. 

over  suits  by  assignee,  231,  338,  867. 

can  not  enjoin  party  from  going  into  bankruptcy,  316. 
STAY  of  what  suits,  181,  700. 

till  what  time,  181,  700. 

by  State  court,  182,  701. 

by  court  of  bankruptcy,  182,  704. 

when  amount  in  dispute,  183,  700. 

by  debtor  proceeded  against,  184,  702, 

when  suits  allowed,  184,  701. 

after  discharge,  185,  700. 
SUPERSEDING  BANKRUPT  PROCEEDINGS  by  agreement  of  cr« 

nomination  of  trustee,  682. 

court  to  confirm,  682. 

who  are  moving  parties,  683. 
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SUPERSEDING  BANKRUPT  PROCEEDINGS— cor;  <(«««£«. 

conveyance  to,  683. 

jurisdiction  over  trustees,  685. 

power  of  trustees,  685. 

examination  of  bankrupt,  683,  685. 

proof  of  debts,  685. 

discharge,  683. 

when  proceedings  continue,  683. 
SURETY  may  prove,  98,  590. 

when  may  receive  dividend,'241,  663. 

preference  to,  void,  810,  838. 

when  not  released,  746. 

released  by  assent  to  dischat-ge,  746. 

demands  against,  provable,  92,  688. 

on  appeal  bond,  360. 

on  assignee's  bond,  483. 

on  bond  to  dissolve  attachment,  613. 

when  released  by  discharge,  754. 
SUSPENSION  of  commercial  paper,  403,  423. 

what  is,  426. 

when  continued  40  days,  403. 

fraudulent,  431. 

TAXES  to  have  priority,  674. 
TESTIMONY,  how  taken,  383. 

register  may  take,  383. 

to  be  filed  with  clerk,  383. 

of  bankrupt,  191,  650. 

of  witnesses,  191,  658. 

of  bankrupt's  wife,  191,  661. 

claim  of  privilege,  201,  659. 
TERRITORIAL  COURTS,  jurisdiction  of,  206,  342. 

how  held,  342. 

how  proceedings  are  revised,  343,  371. 
THIRTY  PER  CENT.,  when  assets  must  equal,  282,  736. 

liens  deducted,  283,  737. 

no  deductions  for  costs,  283,  737. 

when  not  required,  282,  736,  870. 

involuntary  bankrupt,  282,  736. 

no  certificate  without,  282. 
TIME,  computation,  388. 

attachment,  509. 

preference,  870. 
TRADER,  who  is,  423,  725. 

suspension  of  paper  by,  423.  , 

omission  to  keep  books,  712,  725. 
TRANSFER,  fraudulent,  532. 

to  give  preference,  810. 

after  filing  a  petition,  488. 
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TRA'NSfE'R— continued. 

when  a  misdemeanor,  854-. 

what  constitutes  offenses,  854. 
TRUST,  property  held  by  bankrupt  in,  554. 

when  exists  in  specie,  554. 

claim  for  conviersion  of,  555. 

conveyances  in,  when  valid,  846. 

conveyance  in,  when  an  act  of  bankruptcy,  409,  421. 
TRUSTEES  to  settle  estate,  682. 

delivery  of  property  to,  682. 

powers  of,  683. 

UNITED  STATES,  debts  due  to,  675. 

collection  of  taxes,  675. 

not  affected  by  discharge,  751. 
UNLIQUIDATED  DAMAGES,  claim  for,  572,  584. 

can  not  be  set  off,  599. 

assessment  of,  585. 
USURY,  judgment  not  void  for,  610.  , 

judgment  can  not  be  vacated  for,  610,  643. 

by  corporation,  850. 

assignee  can  not  recover,  501. 

defense  to  claim,  582. 

forfeiture  for,  enforced  in  bankruptcy,  582. 

determined  by  hx  loci  contractus,  582. 

VOLUNTARY  BANKRUPTCY,  who  may  petition,  1,  389. 

what  residence  necessary,  4,  389. 

petition  for,  8,  389. 

schedules  in,  10,  389. 

in  what  courts  commenced,  3,  889. 

commencement,  an  act  of  bankruptcy,  389. 

oath  of  allegiance,  10,  398. 

adjudication,  20. 

issuing  of  warrant,'  24,  399. 

publication  of  notices,  24,  899. 

what  proper  service,  24,  399. 

adjournment  for  defects  in  service,  120,  473. 
VOTE,  who  may  cast,  123,  475. 

solicitation  of,  134,  480. 

none  by  preferred  creditor,  124,  482. 

what  necessary  to  choice,  128,  474. 

on  removal  of  assignee,  148,  483. 

to  choose  successor,  150. 
VOUCHERS,  by  register,  75,  876. 

by  assigifee,  876. 

by  marshal,  260,  876. 

WAGES  to  have  priority,  242,  674. 
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WAIVER,  of  appeal,  362. 

of  right  of  action  by  proof.  698. 
WARRANT  on  debtor's  petition,  24,  399. 

to  be  under  seal,  24,  399. 

by  whom  issued,  24,  399. 

what  to  contain,  24,  399. 

mode  of  serving,  24,  399. 

to  be  served  by  marshal,  2i,  899. 

what  is  proper  service  of,  24,  399. 

return  of,  119,  473. 

when  new  service  ordered,  120,  473. 

provisional,  44,  446. 

to  take  possession  of  property,  44,  446. 

to  arrest  debtor,  44,  446. 

on  involuntary  petition,  63,  471. 
;  when  new,  to  be  issued,  131,  473. 

death  of  debtor  after  issuing,  062. 

against  partnerships,  71. 

to  arrest  witnesses,  383,  660. 
ARRANT  OF  ATTORNEY,  when  an  act  of  bankruptcy,  402. 

not  evidence  of  insolvency,  413. 

when  seizure  under,  void,  828. 
/IFE  OF  BANKRUPT  may  prove  claim  against  husband,  578. 
^  separate  property  of,  537. 

bound  by  husband's  knowledge,  578. 
I  may  be  examined,  191,  661. 

on  what  topics  examined,  200,  661. 

effect  of  failure  to  attend  examination,  661. 

cannot  be  made  a  witness,  775. 

property  of,  501. 
vVITNESSES,  who  may  be  summoned,  191,  658. 

court  may  compel  attendance,  194,  383. 

register  may  summon,  193,  382. 

attendance  under  arrangement,  683. 

parties  may  be,  660. 

fees  of,  195,  660. 
*  bankrupt's  wife  ca/nnot  be,  775. 

fees  tendered,  195,  660. 

may  be  examined,  191,  658. 

on  what  topics  examined,  200,  658. 

deposition  of,  to  act  of  bankruptcy,  40,  436. 
not  amendable,  40,  437. 
TRIT  OF  ERROR  to  district  court,  288,  356. 

in  what  cases  lies,  288,  358. 

notice  of,  290,  360. 

bond  on,  290,  360. 

when  assignee  may  maintain,  356. 

to  circuit  court,  301,  371. 
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